TRANSCRIPT OF RECORD. 


SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1ISSZ. ys 


No. 922, ~573 275 26 


THE OREGON RAILWAY AND NAVIGATION COMPANY, 
| PLAINTIFF IN ERROR, 


US. 


THE OREGONIAN RAILWAY COMPANY, LIMITED. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE DISTRICT OF OREGON. 


nnn ee et a en 


FILED AUGUST 351, 1885. 


SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1885. 


No. 922. 


THE OREGON RAILWAY AND NAVIGATION COMPANY, 
PLAINTIFF IN ERROR, 


US, 


THE OREGONIAN RAILWAY COMPANY, LIMITED. 


IN ERROR TO THE CIRCUIT COURT,OF THE UNITED STATES FOR 


THE DISTRICT OF OREGON. 


INDEX. 


Original. Print. 


Caption - — eras ce eippipli Seainecilabln Cian. sinless aie 
RINE 5 5 ini pai ticten ein meme wermmee, sx ce aiesdinnnes auem eublogrene sities’ éteghbiabs 
Summons and return-_-_------- ---- .--- ------ sch aitadee 
Stipulation as to time to plead -.._- Wisi tiaeis cated camel 
Answer to complaint 
Stipulation as to time to plead, &c. __--.. ------ 
Order for filing amended answer -_-. ---- .--+-- ------ ---- ---. ------ 
Amended answer to complaint 
Stipulation as to time to plead, &¢ 
Motion for leave to file amended complaint ...-.----- .--. -------.-- 
Order for filing amended complaint 
Amended complaint ---- si alin ati sas Glands bisa it hasaplian 
Order for time to demur or answer .-~----_-- ---. ---- .--- ---------- 
Answer to amended complaint 
Stipulation as to time to plead, &c 
I OO oa sn ccimma had mandi AniSe aakeneee omc aS 
Motion for hearing demurrer .--~-. -----. ..-.----+ -+---- -2---. - 
Stipulation as to time for hearing on demurrer 
Order allowing defendant to file amended answer 


or Or Or or 
mm rR rR OO OOD DR Om WON & et 


JUDD & DETWEILER, PRINTERS, WASHINGTON. 


II INDEX. 


Original. Print. 

Amended answer to amended complaint .---..------ FS OR 85 56 
REE STL he Ce Ne a 90 59 
Stipulation as to time for hearing on demurrer --_-- ---~-- ------ ------ 9] 60 
otece Of application for commission ............. .....-.... --..-- 92 60 
oo a aakiinhh Smnieie Siew heen inne Smladens Simninn 94 HI 
rz Q7 62 


DN en eee 


é6 es a 100 H4 


Order taking demurrer under advisement .-_- -.---- ---.--- ---. ----.- 102 65 
ne te CENT, lien omc tans ee es ees sean Medhins « 103 66 
in a an mee Wek ee ae 66 
Second amended answer to amended complaint .__- -.---- ---------.- ° 105 67 
i i te aonnlad ivan ian chia: . ae 69 
Notice of application to fix hearing on motion to strike out.--------- 112 70 
Notice of application to amend answer .._. .._. ............-........- 113 71 
Onaer for Sling third amended answer ...... .. .. ...... ............. 114 7 

Third amended answer to amended complaint ---.-- ~~~... ---..-- ---- 115 12 
EE TE ET EEL OTE eT RE Fe 121 75 
spemeureer to last Amonded answer _.. .... ...... 11... ..<. -... -- a 23 S] 
I i ak as inhi online dees Mien meas ceahcn - cI 82 
Notice of application to fix hearing on demurrer.__--._-------- -- sii 2 &3 
Order on demurrer ._.._-- Silas cairn ceils inion sok. ecient chat tale hcigix. i? 3. 85 
etek Addis nian cine wccenes moeinn eee ET, &4 
I aa 2 eran Sus blin: sisiahie. sasoeboeniasiaipretiaplasiid axes 
SOLS SNELS ISDE TE SRE TEA TOE A REET 
WHUte Ge GRTUP ..... oc. .ocs se ia al ace i le aa 135 99 
SERENE SA SE pd oS a ae ee to ee 156 100 
Cee eet ls inka kin eieeee hunk mien eam | 100 
i dill ss dink er oh ie ee ennelnne katie omen eee 100 
I estan” sallcalnbah at vely enlebigoemenie 138 101 


OREGON R’Y AND NAV. CO. VS. OREGONIAN R’Y CO., LIMITED. 1 


a In the Cireuit Court of the United States for the District of 
Oregon. June Term, 1884. 


Be it remembered that on the 28th day of June, 188-, there was 
duly filed in the circuit court of the United States for the district of 
Oregon a complaint, in words and figures as follows, to wit: 


l In the Cireuit Court of the United States for the Ninth Judicial 
Circuit, District of Oregon. 
THE OREGONIAN RAatiLway Company, Limited, Plaintiff, ] 
vs. 
THe Orecon Rattway AND NAVIGATION Company, De- | 


No. —. 
fendant. 


The plaintiff, for cause of action against the defendant, complains 
and alleges: 

1. That at all times hereinafter referred to the plaintiff was, and it 
continues to be, a corporation, duly created and existing as such 
under and by virtue of the iaws of Great britain, and having its 
registered office at Dundee, in Scotland, and owning a railroad in 
the State of Oregon, and having duly complied with the laws of 
said State for the regulation of foreign corporations doing business 
therein. 

2. That at all the times hereitr mentioned the defendant was, and 
still is, a corporation, duly incorporated under the general incorpo- 
ration laws of the State of Oregon, having its principal place of 
business at the city of Portland, in said State. 

3. That on or about the first d: ay of August, 1881, by indenture of 
vanes of that date, the plaintiff being thereto duly authorized by law, 
demised unto the defendant a certain railw ay or railroad, the same 
being the railroad owned by the plaintiff in the State of Oregon as 
aforesaid, together with certain stations, depots, and other property 
connected therewith or belonging thereto, the property of the plain- 
tiff, for a term of ninety-six years from the date thereof, and the de- 

fendant, being thereto duly authorized by law and the resolu- 
2 tion of its board of directors in consideration thereof, did, by 

the terms of said indenture, covenant and agree, among other 
things, to pay to the plaintiff therefor the yearly rental of twenty- 
eight thousand pounds sterling, money of Great Britain, in equal 
half-yearly payments, on the fifteenth day of May and the eleventh 
day of November in each year in advance. 

4. That upon the execution of said indenture the said defendant 
entered into the possession of said demised property, and has con- 
tinued in the enjoyment of the same to the present time, but, though 
requested thereto by the plaintiff, the defendant has neglected and 
refused to pay to plaintiff the sum of fourteen thousa nd pounds 
sterling, the instalment of rent which as aforesaid became due under 
said indenture or lease on the fifteenth day of May, 1884, and the 
same and the whole thereof remain due and unpaid. 

5. That the equivalent of said sum of fourteen thousand pounds 
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sterling, in lawful money of the United States, is the sum of sixty- 
nine thousand three hundred dollars. 

Wherefore the plaintiff demands judgment against said defendant 
for the sum of sixty-nine thousand three hundred dollars, with legal 
interest thereon, from the 16th day of May, A. D. 1884, and for its 
costs and disbursements in this action. 

NORTHUP anp GILBERT, 
Attorneys for the Plaintiff. 


UNITED STATES OF AMERICA, 
ewe “4 a SS 9 
District of Oregon, 


i, Hugh Roger, being first duly sworn, say [ am the managing 
agent of the plaintiff above named within the State of Oregon, and 
that the foregoing complaint is true as I verily believe. 


HUGH ROGERS. 


Subseribed and sworn to before me this 28th day of June, 1884. 
[SEAL. ] W. B. GILBERT, 
Notary Public for Oregon. 


Endorsed: Filed June 28th, 1884. R. H. Lamson, clerk, by G.G. 
Gammans, deputy. 


24 And afterwards, to wit, on the 28 day of June, ’84, there 
was issued of said court asummons in said cause, in words ° 
and figures as follows, to wit: 


Summons. 


3 In the Circuit Court of the United States for the Ninth Judi- 
cial Circuit, District of Oregon. 


THE OREGONIAN Raitway Company, Limited, 
vs. No. 1035. 
THE OREGON RAILWAY AND NAVIGATION COMPANY. 


The President of the United States to The Oregon Railway and 
Navigation Company, the above-named defendant, Greeting: 


You are hereby commanded to be and appear in the above-en- 
titled court, holden at Portland, in said district, and answer the com- 
plaint filed against you in the above-entitled action within ten days 
from date of the service of this summons upon you, if served within 
the county of Multnomah, in said district, or if served within any 
other county of said district then within thirty days from the date 
of such service upon you; and if you fail so to appear anc answer for 
want thereof, the plaintiff will take judgment against you for the 
sum of sixty-nine thousand three hundred dollars and interest there- 
on from May 16, 1884, and its costs and disbursements in this 

action. 
ot And this is to command you, the marshal of said district, 
or your deputy, to make due service and return of this sum- 
mons. Hereof fail not. 


¥ 
tO enna 
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Witness the honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, and the seal of said circuit. 
court, affixed at Portland, in said district, this 28 day of June, 1884. 

[Seal United States Circuit Court, Oregon. ] 

kh. H. LAMSON, Clerk, 
By G. G. GAMMANS, Deputy. 


DISTRICT OF OREGON, 88: 


In obedience to the command of the within writ, I have served the 
same on the within named, The Oregon Railway and Navigation 
Company, by exhibiting said writ to Theodore Wygant, secretary of 
said Oregon Railway and Navigation Company, and by delivering 
to said Theodore Wygant, secretary of said Oregon Railway and 
Navigation Company, — ally, at Portland, in Multnomah county, 
in said district, on the 28th day of July, 1 1884, atrue copy of : said 
writ, duly certified to by me as U.S. marshal, together with a copy 
of the complaint in said action, duly certified to by the clerk of the 
within-entitled court. 

EDWARD S. KEARNEY, U. S. Marshall. 
By JOSEPH SLOAN, Deputy. 

[Endorsed:] No. 1035. In the circuit court of the United States 
for the district of Oregon. Oregonian Railway Co., Limited, vs. 
Oregon Railway «& Navigation Company. Summons. Returned 
and filed June 30, 1884. R. Lamson, clerk, by G. G. Gam- 


mans, deputy. 


3} And afterwards, to wit, on the 7th day of July, 1884, there 
was duly filed in said court a stipulation, in words and figures 
as follows, to wit: 
{ In the Cireuit Court of the United States for the Ninth Judi- 
cial Circuit, District of Oregon. 


THE OREGONIAN Ratitway Company, Limited, Plaintiff, ) 


‘ 4 | = a \O. a 
THe OREGON RAILWAY AND NAVIGATION Company, De- { ~ 
fendant. 


It is hereby stipulated and agreed by and between the parties 
hereto that the defendant herein shall have until the 20th day of 
July, 1884, in which to appear and plead to the complaint herein 


filed. 
W. B. GILBERT, 
Of Attorneys for Plaintiff. 
C. A. DOLPH, 
Of Def’t’s Attys. 


(Endorsed :) Filed July 7, 1884. R.H. Lamson, clerk. 


43 And afterwards, to wit, on the 19th day of July, 1884, there 
was duly filed in said court an answer, in words and figures 
as follows, to wit: 
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5 In the Cireuit Court of the United States for the District of 
Oregon. 


THE OREGONIAN RatItway Company, Limited, Plaintiff, 
vs. 
THE OREGON RAILWAY AND NAVIGATION Company, Defendant. 


The defendant answers to the complaint that about the Ist day of 
August, 1881, the president and assistant secretary of the defendant 
signed, as for the defendant, an instrument in writing, and affixed 
thereto defendant’s corporate seal, which instrument was in the 
terms such an indenture of lease as is described in the complaint, 
and is in fact the same instrument so described; but defendant de- 
nies that either plaintiff or defendant was at any time authorized by 
law to enter into said or any indenture of leasing, and defendant 
alleges that both the plaintiff and the defendant were without the 
power to enter into such contract; that the State of Oregon did not 
authorize or consent to such contract of leasing, or to any leasing 
by the plaintiff, or taking lease by the defendant, of the said rail- 
way, and the said pretended agreement was unauthorized and void. 

That it is true that defendant entered into possession of the said 
railway, and so continued, under the said pretended lease, to the 
15th day of May, 1884; but defendant denies that it had or was 
thereafter in possession of the said property, or is now in such pos- 
session, except as is herein now stated. 

That on the said 15th day of May the defendant disavowed said 

pretended lease and disclaimed any obligation thereunder, and 
6 offered to restore, and tendered to the plaintiff, the said rail- 

way property; that thereupon plaintiff requested defendant 
to continue in the possession of said road and operate the same to 
prevent losses which might otherwise result from suddenly discen- 
tinuing such operation, upon the understanding that the act of 
defendant in so doing should in nowise be construed as imposing 
any obligation upon defendant to pay rent therefor or as implying 
any obligation to pay such rent; that upon such request and un- 
derstanding, and not otherwise, defendant continued to retain such 
possession for a period of six months from said date, provided it 
could do so without loss to itself; that in pursuance of said agree- 
ment and understanding so had, and in consideration of the same, 
defendant has continued in possession of said road, and_ has oper- 
ated the same since the said 15th day of May. 

That by the terms of the said pretended lease there was to be 
paid to the plaintiff, by the defendant, 28,000 pounds, in semi-annual 
payments of 14,000 pounds each, in advance, on the 15th days of 
November and May of each year. ‘ 

That defendant fully paid the rental so provided for for the full 
period for which defendant held possession of said railway under 
said pretended lease, being for the period ending on the said 15th 
day of May, 1884, and it is not true that any sum of money became 
due on said date or is owing to plaintiff from defendant. — 
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Wherefore defendant prays judgment for its costs and disburse- 


ments herein. 
DOLPH, 
BELLINGER, 
MALLORY, anp 
SIMON, 
Defendant's Attorneys. 


7 STATE OF OREGON, 
County of Multnomah, 


I, Theodore Wygant, being first duly sworn, say that I am secre- 
tary of the Oregon Railway and Navigation Company, defendant 
above named, and that the foregoing answer is true, as I verily be- 
lieve. 


THEODORE WYGANT. 


Subscribed and sworn to before me this 19th day of July, A. D. 
1884. 
J. SILVESTONE, 
Notary Public for Oregon. 
Copy served, July 19th, 1884. 
W. B. GILBERT, 
Of Pl ffs’ Att’ys. 


(Endorsed:) Filed July 19, 1884. R. H. Lamson, clerk, by G. G. 


Gammans, deputy clerk. 


(é; And afterwards, to wit, on the 21st day of July, 1884, there 
was duly filed in said court astipulation in words and figures 
as follows, to wit: 


8 In the Cireuit Court of the United States for the Ninth Judi- 
cial Circuit, District of Oregon. 


THE OREGONIAN Rattway Company, Limited, Plaintiff, 
vs. 
THE OREGON RAILWAY AND NAVIGATION Company, De- 
fendant. 


No. —. 


It is agreed and stipulated by and between the parties hereto that 
the plaintiff shall have ten days from this to plead to the answer of 
the defendant. 

July 21st, 1884. 

DOLPH, 
BELLINGER, 
MALLORY, Aanp 
SIMON, 

Attorneys for Defendant. 


(Endorsed:) Filed July 21, 1884. R.H. Lamson, clerk, by G. G. 
Gammans, deputy. 
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83 And afterwards, to wit, on Wednesday, the 30 day of July, 

1884, the same being the 47th judicial day of the regular April 
term of said court—present: the Honorable Matthew P. De: ady, United 
States district judge, presiding—the following proceedings were had 
in said case, to wit: 


9 In the Cireuit Court of the United States for the District of 
Oregon. 
THE OREGONIAN RAtLtway Company, Limited, 
vs. No. 1085. 
THE OREGON RAILWAY AND NAVIGATION COMPANY. 
JuLy 30, 1884. 
Now, at this day, comes the defendant in the above-entitled cause, 
by Mr. Cyrus A. Dolph, of counsel, and, upon motion of said defend- 
ant, it is ordered that it be, and it hereby is, allowed to file and 
amended answer herein, which is now done. 


9} And afterwards, to wit, on the 30th day of July, 1884, there 
was duly filed in said court an amended answer, in words and 
figures as follows, to wit: 


10 In the Cireuit Court of the United States for the Ninth Judi- 
cial Circuit, District of Oregon. 


THE OREGONIAN RAILWAY Company, Limited, Plaintiff, 
vs. 
THe OreGoN RAILWAY AND NAVIGATION ComMPaANy, De- 
fendant. 


-No. —. 


The defendant, by this its amended answer, by leave of the court 
filed, answers to the complaint. 

That it admits that the plaintiff, at the times in the complaint re- 
ferred to, was, and continues to be, a corporation under the laws of 
Great Britain, having its registered office at Dundee, in Scotland ; 
but defendant denies that plaintiff was, or is, authorized or empow- 
ered by its articles of incorporation or menorandum of association 
to construct or own the railroad in the complaint mentioned or any 
railroad in the State of Oregon. 

That about the Ist day of August, 1881, the president and assist- 
ant secretary of the defendant sioned an instrument in writing, and 
affixed thereto defendant’s cor porate seal, which instrument was in 
its terms such an indenture of lease as is described in the complaint, 
and is in fact the same instrument so described; but defendant de- 
nies that either plaintiff or defendant was at any time authorized 
by law to enter into said or any indenture of leasing, and defendant 
alleges that both the plaintiff and the defendant were without the 
power to enter into such contract; that the State of Oregon did not 

authorize or consent to such contract of leasing or to ony 
1] leasing by the plaintiff, or taking in lease by the defend: ant, 

of the said railway, and the said pretended agreement was 
unauthorized and void. 
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That it is true that defendant entered into possession of the said 
railway and so continued under the said pretended lease to the 15th 
day of May, 1884; but defendant denies that it had or was there- 
after in the possession of the said property or is not in such posses- 
sion, except as is herein now stated. 

That on the said 15th day of May the defendant disavowed said 
pretended lease, and disclaimed any obligation thereunder, and 
offered to restore and tendered to the plaintiff the said railway prop- 
erty ; that thereupon plaintiff requested defendant to continue in 
the possession of said road and operate the same, to prevent losses 
which might otherwise result from suddenly discontinuing such 
operation, upon the understanding that the act of defendant in so 
doing should in no wise be construed as imposing any obligation 


-upon defendant to pay therefor, or as implying any obligation to 


pay such rent; that upon such request and understanding, and not 
otherwise, defendant consented to retain such possession for a period 
of six months from said date, provided it could do so without loss 
to itself; that in pursuance of said agreement and understanding so 
had and in consideration of the same defendant has continued in 
possession of said road and has operated the same since said 15th 
day of May. 

That by the terms of the said pretended lease there was to be paid to 

plaintiff by defendant 28,000 pounds, in semi-annual pay- 
12 ments of 14,000 pounds each, in advance, on the 15th days 
of November and May of each year." 

That defendant fully paid the rental so provided for for the full 
period during which defendant held possession of said railway under 
said pretended lease, being for the period ending on the said 16th 
day of May, 1884, and it is not true that any sum of money became 
due on said date or 1s owing to plaintiff from defendant. 

Wherefore defendant prays judgment for its costs and disburse- 
ments herein. 

DOLPH, 
BELLINGER, 
MALLORY, anp 
SIMON, 
Defendant's Attorneys. 
STATE OF OREGON, County of Multnomah : 


I, Theodore Wygant, being first duly sworn, say: I am secretary 
of the Oregon Railway and Navigation Company, defendant above 
named; that I have read the foregoing amended answer, and believe 
the same to be true. 


THEODORE WYGANT. 


Subscribed and sworn to before me, this 29 day of July, 1884. 
[SEAL | W. T. HUME, 
Notary Public in and for Oregon. 


(Endorsed :) Filed July 30, 1884. R. H. Lamson, clerk, by G. G. 
Gammans, deputy. 
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123 And afterwards, to wit, on the 31st day of July, 1884, there 
was duly filed in said court a stipulation in words and figures 
as follows, to wit: 


13 In the Circuit Court of the United States for the Ninth 
Judicial Circuit, District of Oregon. 


THE OREGONIAN RaItway Company, Limited, Plaintiff, ) 


| 
VS. UN 
YY : ‘ O. atincs! 
THe OrrEGON Raitway AND NAvIGATION Company, De- [{ * 
fendant. 


It is hereby stipulated by and between the parties hereto, by their 
respective attorneys, that the plaintiff shall have ten days in which 
to reply or plead to the answer of the defendant filed herein. 

Dated this 31st day of July, 1884. 

W. B. GILBERT, 
Of Attorneys for Plaintiff. 


DOLPH, 
BELLINGER, 
MALLORY, ann 
SIMON, 

Attorneys for Defendant. 


(Endorsed :) Filed July 31, 1884. R. H. Lamson, clerk, by G. G. 
Gammans, deputy. 


133 And afterwards, to wit, on the llth day of August, 1884, 
there was duly filed in said court a motion in words and 
figures as follows, to wit: 


14 In the Cireuit Court of the United States for the Ninth Judi- 
cial Circuit, District of Oregon. 
THE OREGONIAN RAiLway Company, Limited, Plaintiff, 
VS. No 
Tue Orecon Rattway AND NAviGAtion Company, De- {~*~ 
tendant. . 


~~ 


Now this day comes the plaintiff, by its attorneys, and most respect- 
fully moves the court to allow the plaintiff herein unti] Saturday, 
the 16th day of August, at 10 a. m., in which to file an amended 
complaint in this cause. 

lst. Setting forth and showing more specifically the foreign law 
under which plaintiff claims to be an incorporated body and the 
rights, privileges, and franchises acquired by plaintiff thereunder. 

2nd. By setting forth and showing the memorandum of associa- 
tion and the articles of association of plaintiff under said foreign 
law. - | 
3rd. By setting forth and duly showing compliance with said 
foreign law as to registration. 

4th. By setting forth and showing defendant’s articles of incorpo- 
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ration, and their right to enter into the lease ii the original com- 
plaint mentioned. 

oth. By setting forth and pleading an offer of defendant to re- 
store the possession of said demised property mentioned in the com- 
plaint, and of plaintiff’s refusal to aecept surrender of said lease and 

property, and by pleading that said property, as to value, good 
15 condition, repair, and equipment, was not at the time of said 
offer to restore possession as when received by defendant as 

contemplated by said leasing. 

6th. By setting forth and showing a certain agreement without 
prejudice to said leasing and pl: intiff’s rights thereunder, entered 
into between plaintiff and defend: unt, under which said defendant 
continued to use and operate said demised property, and by show- 
ing said agreement to be without prejudice to the rights of both 
parties to and under said leasing, said agreement being dated May 
loth, 1884. 

ith. Lastly, by setting forth and showing plaintiff’s rights and 
powers to enter into the contract declared on both under the foreign 
law and the laws of this State and the United States. 

J. W. WHALLEY, 
Of Attorneys for Plaintiff. 


ne :) Filed August ses siaiaiaal? R. H. Lamson, clerk, by G. 


. Gammans, deputy. 


154 And afterwards, to wit,on Monday, the 11th day of August, 

1884, the same being the 52nd judicial day of the regular 
April term of said court—present : the Honorable Matthew P. 
Deady, United States district judge, presiding—the following pro- 
ceedings were had in said case, to wit: 


16 Tue OreGoNrAN RatLway ComMPANy, Limited, 
Us. No. 1035. 


Tur OREGON RAILWAY AND NAVIGATION CoMPANY. } 
Avuaust 11, 1884. 


Now at this day comes = the plaintiff in the above-entitled cause by 
Mr. John W. Whalle ‘y, of counsel, and moves the court for leave to 
file and amended compl int, so as to set forth the matters contained 
in its written motion now filed herein, and thereupon it 1s ordered 
that said motion be, and the same is hereby, allowed. 


163 And afterwards, to wit, on the 15th day of August, 1884, 
there was duly filed in said court an amended complaint in 
words and figures as follows, to wit: 
17 In the Circuit Court of the United States for the District of 
Oregon. | 
THrE OREGONIAN Rattway Company, Limited, Plaintiff, 
US. | 
THe OreEGoN RAILWAY AND NAVIGATION Company, Defendant. 


The plaintiff, by this its amended complaint, complaining of the 
2—922 
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defendant for cause of action, alleges that at all the times hereinafter 
stated the plaintiff was and Is a comand duly created and exist- 
ing as such under and by virtue of a certain act of Parliament of 
the United Kingdom of Great Britain and Ireland, entitled “An act 
for the incorporation, regul: tion, and winding up of trading com- 
panies and other associations.” 25 & 26 Vict. C., 89, and dated «& 
passed 7th August, 1862, and of the act amendatory thereof and sup- 
plementary thereto, and which act of Parliament is by said act au- 
thorized to be cited as “The Companies’ Act of 1862. 

That under and by section six of said “The Companies’ Act of 
1862” it is provided as follows: “Any seven or more persons assocl- 
ated for any lawful purpose may, by subscribing their names to a 
memorandum of association, and otherwise complying with the 
requisitions of this act in respect of registration, form an incorpor- 
ated company with or without limited habuility.’ 

That by section eight of said “The Companies’ Act of 1862” it is 
further provided that “ Where a company is formed on the principal 
of having the hability of its members limited to the amount unpaid 
on their shares, hereinafter referred to as a company limited by 
shares, the memorandum of association shall contain the following 

things (that is to say): 
18 “(1.) The name of the proposed company, with the addi- 
tion of the word ‘limited’ as the last word in such name. 

“(2.) The part of the United Kingdom, whether England, Scot- 
land, or Ireland, in which the registered oftice of the company 1s 
pr oposed to be situate. 

“(3.) The objects for which the proposed company is to be estab- 
lished. 

“(4.) A declaration that the lability of the members is limited. 

(5.) The amount of capital with which the company proposes to 
be a gistered divided into shares of a certain fixed amount. 

“ Subject to the following regulations: 

“(1.) That no subscriber shall take less than one share. 

“(2.) That each subscriber of the memorandum of association shall 
write opposite to his name the namber of shares he takes.” 

That under and by section nine of said “The Companies’ Act of 
1862” it is further provided that “ Where a company is formed 
the principal of having the liability of its members limited to such 
amount as the members respectively undertake to contribute to the 
assets of the company in the want of the same being wound up, 
hereinafter referred to as acompany limited by guarantee, the mem- 
orandum of association shall contain the following things (that is to 
say): 
“(1.) The name of the proposed company, with the addition of the 
word ‘limited’ as the last word in such name. 

“(2.) The part of the United Kingdom, whether England, Scot- 
land, or Ireland, in which the registered office of the company is 
proposed to be situate. 

“(3.) The objects for which the proposed company is to be 
19 established. 
(4.) A declaration that each member undertakes to contribute 


be 


~- —_< 


i +4 


a 


~- — 


THE OREGONIAN RAILWAY COMPANY, LIMITED. 11 


to the assets of the company, in the event of the same being wound 
up during the time that he is a member, or within one year after- 
ward, for payment of the debts and liabilities of the company con- 
tracted before the time at which he ceases to be a member, and of 
the costs, charges. and expenses of winding up the company,,- 
and for the adjustment of the rights of the contributors amongst 
themselves, such amount as may be required not exceeding a speci- 
fied amount. 

That by section eleventh of said “ The Companies’ Act of 1862” it 
is further provided that “ the memorandum of association shall bear 
the same stamp ever a deed, and shall be signed by each subscriber 
in the presence of and be attested by one witness at the least, and 
that attestation shall be a sufficient attestation in Scotland as well 
as in England and Ireland. It shall, when registered, bind the 
company and the members thereof to the same extent as if each 
member had subseribed his name and affixed his seal thereto, 
and there were in the memorandum contained, on the part of him- 
self, his heirs, executors, and administrators, a covenant to observe 
all the conditions of such memorandum, subject to the provisions of 
this act. 

That by section fourteen of said “The Companies’ Act of 1862” it 
is further provided that “the memorandum of association may, in 
the case of a company limited by shares, and shall, in the case of a 
company limited by guarantee or unlimited, be accompanied, when 
registered, by articles of association signed* by subscribers to the 
memorandum of association, and prescribing such regulations for 
the company as the subscribers to the memorandum of association 
deem expedient; the articles shall be expressed in separate para- 

graphs numbered arithmetically; they may adopt all or anv 
20 of the provisions contained in the table marked (A) in the 

first schedule hereto; they shall in the case of a company, 
whether limited by guarantee or unlimited, that has a capital di- 
vided into shares, state the amount of capital with which the com- 
pany proposes to be registered, and in the case of a company, whether 
limited by guarantee or unlimited, that has not a capital divided into 
shares, state the number of members with which the company pro- 
poses to be registered, for the purpose of enabling the registrar to 
determine the fess payable in registration. 

In a company limited by guarantee or unlimited, and having a 
capital divided into shares, each subscriber shall take one share at 
the least, and shall write opposite to his name in the memorandum 
of association the number of shares he takes. 

That by section sixteen of said “The Companies Act of 1862” it 
is further provided that ‘“ the articles of association shall be printed, 
they shall bear the same stamp as if they were contained in a deed, 
and shall be signed by each subscriber in the presence of and be at- 
tested by one witness at the least, and such attestation shall be a 
sufficient attestation in Scotland as well as in England and Ireland; 
when registered they shall bind the company and the members 
thereof to the same extent as if each member had subscribed his 
name and affixed his seal thereto, and there were in such articles 
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contained a covenant on the part of himself, his heirs, executors, and 
administraters to conform to all the regulations contained in such 
articles, subject to the provisions of this act, and all moneys payable 
by any member to the company, in pursuance of the conditions and 


regulations of the company, or any of such conditions or regula- 


tions, shall be deemed to be a debt due from such member to 
21 the company, andin England and Ireland to be in the nature 
of a specialty debt. 

That by section seventeen of said “The Companies’ Act of 1862” 
it is further provided that “the memorandum of association and the 
erticles of association, if any, shall de delivered to the registrar of 
joint stock companies hereinafter mentioned, who shall retain and 
register the same. There shall be paid to the registrar by a com- 
pany having a capital divided into shares, in respect of the several 
matters mentioned in the table marked ‘Bb’ in the first schedule 
hereto, the several fees therein specified, or such smaller fees as the 
board of trade may from time to time direct, and by a company 
not having a capital divided into shares, in respect of the several 
matters mentioned in the table marked (©) in the first schedule 
hereto, the several fees therein specified, or such smallar fees as the 
board of trade may from time to time direct; all fees paid to the 
said registrar in pursuance of this act shall*be paid into the receipt 
of her majesty’s exchequer, and be earried to the account of the 
consolidated fund of the United Kingdom of Great Britain and 
Ireland.” 

That by section eighteen of said “The Companies’ Act of 1862” 
it is further provided that “upon the registration of the memoran- 
dum of association and of the articles of association, in cases where 
articles of association are required by this act, or by desire of the 
parties to be registered, the registrar shall certify, under his hand, 
that the company is incorporated, and in the case of a limited com- 
pany that the company is limited ; the subscribers of the memoran- 
dum of association, together with such other persons as may from 

time to time become members of the company, shall there- 
22 upon be a body corporate by the name contained in the 

memorandum of association, capable forthwith of exercising 
all the functions of an incorporated company, and having perpetual 
succession and a common seal with power to hold lands, but with 
such liability on the part of the members to contribute to the assets 
of the company in the event of the same being wound up as is 
hereinafter mentioned; a certificate of the incorporation of any 
company given by the registrar shall be conclusive evidence that 
all the requisitions of this act in respect of registration have been 
complied with.” ) 

And plaintiff alleges that on the 30th day of April, 1880, in pur- 
suance of the provisions of law in the said “‘!‘ie Companies’ Act of 
1862,” hereinbefore mentioned, and of the other provisions of said 
act, and of the acts supplementary thereto and amendatory thereof, 
a certain memorandum of association, entitled a memorandum of 
association of the Oregonian Railway Company, limited, was made 
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and entered and duly executed by the following-named persons, 
V1Z.: 

Airlie, of Cortachy Castle, Kerriemuir, in the county of Forfar; 
William Lowson, of Dundee, in the county of Forfar, merchant ; 
Thomas H. Cox, of Dundee, in the county of Forfar, merchant; 
John Leng, of Kimbrae Newport, in the county of Fife, newspaper 
proprietor; P. M. Cochrane, of Dundee, in the county of Forfar, 
merchant; Alex. Henderson, of Dundee, in the county of Forfar, 
merchant; Alex’r Nicoll, of Dundee, in the county of Forfar, mer- 
chant; James Stevensen, of Dundee, in the county of Forfar, dyer ; 
John M. Watson, of Dundee, in the county of Forfar, stock-broker ; 
William M. Meclvenzie, of Dundee, in the county of Forfar, stock- 
broker; which memorandum of association is in the words and 
figures to the effect following—that Is to say: 


23 The Companies’ Acts 1862, 1867, and 1877. Company Limited 
by Shares. 


Memorandum of Association of the Oregonian Railway Company, 
limited. 

1. The name of the company is the Oregonian Railway Company, 
limited. , 

[2.] The registered office of the company will be situate in Scot- 
land. ‘ 

3. The objects for which the company ts established are: 

First. The building, constructing, reconstructing, equipping, own- 
ing, operating, leasing or selling, transferring or disposing of, or 
purchasing or otherwise acquiring, holding, and operating, or other- 
Wise using, working, or dealing in all or any such railway or rail- 
ways, railroad or railroads, in the State of Oregon and the Territory 
of Washington, in the United States of America, or in either of 
them, or between such points in said State or Territory or elsewhere 
in North America as may from time to time be resolved or deter- 
mined upon by said company, and the carrying of passengers, goods, 
and minerals and all other traffic and freight on, and the doing 
and performing of all other acts, deeds, and other operations con- 
nected with railways and railroads in the said State and Territory, 
or either of them,or elsewhere in North America. 

Second. The building, constructing, equipping, owning, and op- 
erating, or the leasing, selling, transferring, holding, or acquiring, 
by purchase or otherwise, and the working and using of one or 
more lines or portions of lines of railroad or railway, or parts thereof, 
from (first) the city of Portland or the city of Astoria, in the State 
of Oregon, United States of America, or from either or both of said 

cities, or from some other point or place on the Willamette 
24 or Columbia rivers, in said State of Oregon, through any part 

or portion of the said State of Oregon lying west or south of 
the Cascade range of mountains, in said State, to some point at or 
near, in or upon said Cascade range of mountains; (second) from 
thence, or from any part or portion of the western or southwestern 
part of said State of Oregon, to and across and to the east side of said 
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Cascade range of mountains, through a pass in said mountains at 
or near that fork or branch of the Willamette river, in said State of 
Oregon, known as the middle fork or branch of said river, or through 
some other pass in said mountains, within one hundred miles north 
or south of said middle fork or branch of said river, where shall be 
found to be on-actual survey the easiest and most practicable route 
across the Cascade range of mountains; (third,) thence through that 
portion of said State of Oregon lying east of said Cascade range of 
mountains and on through the Territories of Washington or Idaho, 
or the States of Nevada and California, in the United State ot Ameriea‘ 
or through all oi any one or more of said States and Territories to 
a connection with, or without making any connection with, any 
other railway or railways in either of said States of Oregon, Cali- 
fornia, or Nevada, or Territories of Washington or Idaho, and with 
or without one or more branch lines (a) running north, south, east, 
or west from said main line on the east side of said Cascade range 
of mountains, or (0) running from said main line on the west side 
of said Cascade range, in said State of Oregon, forming a junction, 
or one or more junctions, with said main line, at one or more 
points, toa terminus in said portion of the State of Oregon west 
of said Cascade range of mountains, or to a junction with said 
main line, or to a terminus or termini at one or more seaports on 

the shores of the Pacific Ocean, all as may from time to 
25 time be determined by actual surveys; as also to purchase, 

build, construct, own, equip, and operate, or to enter into 
agreements to run over or to lease (1) any line or lines, branch or 
branches, of railway or railways, railroad or railroads, that may con- 
nect with or become attached to, or meet or become a part of the 
said main line or its main branch or any of its branches hereinbe- 
fore designated; or (2) such other main or branch line or lines, or 
extensions of any railway or railways, railroad or railroads, made 
in connection with this company’s main line, or of any of its 
branches, er separate and distinct therefrom, all in such manner of 
way or form and on such terms as said company shall from time to 
time deem advisable and for its interests, and the doing and _ per- 
forming of all other operations connected with said designated rail- 
way or railways, railroad or railroads, or branches thereof, or in 
connection with other railways of a similar or different nature, the 
doing and performing of which this said company shall at any time 
deem advisable and for its interests in the carrying out of its busi- 
ness. 

Third. The building, constructing, purchasing, or otherwise acquir- 
ing, holding, equipping, owning,and operating, or the leasing and op- 
erating, or the leasing, equipping, and operating, or the selling, trans- 
ferring, or otherwise disposing of, and the working and using of any 
other railway or railroad, or ofany wharves, jetties, steam boat,or steam- 
ship, stage, or of any canals, locks, bridge, clay road, plank road, turn- 
pike, hack, truck, or express lines, or any other line, lines, or means for 
the transportation of freight or passengers, or either or both, now con- 
structed or operated in whole orin part, or which may be hereafter 
constructed or operated in whole or in part, in either of the 
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26 said States of Oregon, California, or Nevada, or said Territo- 

ries of Washington or Idaho, and that whether in connection 
with or separate and distinct from, and as line or means indepen- 
dent of said railway or railways, railroad or railroads, so to be 
built, constructed, purchased, owned, equipped, or operated as afore- 
said by this company. ; 

Fourth. The entering into agreements for and the taking, hold- 
ing, or the guaranteeing of bonds, shares, debentures, dividends, or 
mortgages and other indebtedness of any other railway or railroad 
company or companies, or of any canals, locks, bridges, clay road, 
plank road, turnpike, steamboat, steamship, stage, express or tele- 
oraph companies in the United States of America or Dominion of 
Canada. 

Fifth. The entering into agreements with any person, persons, 
firm, copartnership, company, or corporation that may be the owners 
and operators or the operators of any railway, railroad, steamboat, 
steamship, express, hack, truck, or stage line or lines, canal, locks, 
bridge, clay road, plank road, turnpike, or any other means of trans- 
porting freight or passengers, or either or both, and who mav be in 
any manner of form engaged in the business or occupation of com- 
mon carriers, or the transportation of freight and passengers, or 
either or both, or for the joint use, occupation, end enjoyment of 
their several lines or the branches thereof, or of any or all other 
property, both real [and] personal, or: both, owned or used by them, 
or either of them, respectively, or for the operating their respective 
lines on joint leases, or in any manner and form for the mutual or 
joint, or the mutual and joint, transportation of freight and pas- 
sengers, or either or both, over their respective lines of transpor- 
tation. 

Sixth. The building, constructing, equipping, owning, operating, 
leasing, selling, transferring, or otherwise disposing of, pur- 
chasing, or otherwise acquiring, holding and operating, or 
otherwise using, working, or dealing in any telegraph or tele- 

phone line or lines, or any warehouse or warehouses, or building or 
buildings, for receiving or storing grain or other produce, in any 
manner connected with or unconnected with, or requisite, necessary, 
or convenient for thé operation of the main or any branch line of 
railway, railroad, or for any other means, manner, or line of trans- 
portation constructed, built, leased, or in any manner operated by 
or in connection with this company, in any manner or form what- 
soever. ' 

Seventh. The acquiring, by purchase or otherwise, or by donation 
or gifts, of such real and personal property as this company may 
find requisite, necessary, or convenient for carrying into effect, fully 
and completely, the objects of the company and the transaction of 
its business, and to hold and dispose of the same at the pleasure of 
this company, and the acquiring, holding, leasing, transferring, and 
otherwise using and disposing of any real or personal property, of 
whatever nature, or of any rights and privileges acquired, or which 
may from time to time be acquired, by the company, or which may 
be given, granted, or conveyed to it for the purpose of aiding it in 


God 


ad 


= 


16 THE OREGON RAILWAY AND NAVIGATION COMPANY VS. 


the construction and operation of its aforesaid line or lines of rail- 
way, or branches thereof, or extension therefrom, or for any or dif- 
ferent purpose whatsoever, as also the acquiring, under the laws of 
the States of Oregon, Nevada, or California, or the Territories of 
Washington and Idaho, or any other States or Territories in the 
United States under the laws of the United States, or under the laws 
of the Dominion or any province of Canada, or under the laws of 
any one or more or all of them, of such real or personal property, 

or the right to the use or occupation of the same, by appro- 
28 priation or otherwise, in such manner as Is now, or may here- 

after and from time to time be, provided by the laws of either 
of the said States or Territories in the United States, or by the laws 
of the United States, or by the laws of the Dominion or of any prov- 
ince of Canada, or either one or more or all of them. 

Eighth. The borrowing of money in the United States of America, 
or in the United Kingdom of Great Britain and Ireland, or in Eu- 
rope or elsewhere, on, or on the security (first) of, bonds or promis- 
sory notes of debentures, or other deeds or obligations of the com- 
pany ; or, (second), of bonds or promissory notes or other deeds or 
obhgations of the company containing also, or separately secured 
by, mortgage or trust deed, of all, or any portion of, the company’s 
property and assets, real or personal, or on all, or any portion of, its 
property and assets, real or personal, and of, or on all, or any of, its 
franchises, powers, and privileges; or, (third), of bonds or mortgage 
debentures, as also the raising of and procuring money by the crea- 
tion and issue of preference “shares, or by the creation and issue of 
guaranteed shares, or by any other means, or by any other manner 
or form, which the company at any time deem advisable. 

Ninth. The amalgamating, or otherwise uniting the company 
with any other railway, railroad, steamboat, steamship, eanal, lock, 
bridge, stage, hack, truck, express, or telegraph, ¢ or telephone com- 
pany, or in any other company or Institution engaged in the bus- 
iness of transportation of freight or passengers, or both, whose objects 
shall be wholly or partially similar to those of the company, or ab- 
sorbing any such other company or institution, or purchasing or 
acquiring its business on any terms and in any manner. 

Tenth. The carrying on of the business of common carriers and 

the fixing and exaction of tolls and freights, and the transact- 
29 ing and doing of all such other matters and things as the 

company shall from time to time consider conducive or in- 
cidental to the above objects, or any of them; but the company 
shall not do anything whereby the limitation of the liability of its 
members shall be prejudiced. 

Lastly, the doing whatever else may be from time to time sanc- 
tioned by a special resolution of the company. 

4. The liability of the members is limited. 

5. The capital of the company is one hundred and sixty thousand 
pounds, divided into sixteen thousand shares of ten pounds each. 

We, the several persons whose names and addresses are subscribed, 
are desirous of being formed into.a-company in pursuance of this 
memorandum of association, and we respectively agree to take the 
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number of shares in the capital of the company set opposite our 
respective hames : | ; 

Airhe, of Cortachy Castle, Kerriemuir Co. of I’orfar, 100 shares; 
Wm. Lowson, of Dundee, in the Co. of Forfar, merch’t, 100 shares ; 
Thos. N. Cox, of Dundee, in the Co. of Forfar, merch’t, 100 shares ; 
John Leng, of Kinbrae,. Newport, in the Co. of Fife, newspaper pro- 
prietor, LOO shares; P. M. Cochrane, of Dundee, in the Co. of For- 
far, merch’t, 100 shares; Alex. Henderson, of Dundee, in the Co. of 
Forfar, merch’t, 100 shares; Alex. Nicoll, of Dundee, in the Co. of 
Foriar, merch’t, 100 shares; James Stevenson, of Dundee, in the Co. 
of Forfar, dyer, 100 shares; John M. Watson, of Dundee, in the Co. 
of Forfar, stoek-broker, 100 shares; Wm. Mackenzie, of Dundee, in 
the Co. of Forfar, stock-broker, 50 shares. ‘Total shares taken, 950. 

Dated the thirticth day of April, eighteen hundred and eighty 
years. 

Witness the above signatures : 


WM. ARTHUR BELL, 


Apprentice to Messrs. Pattulls & Thomton, 
Solicitors, 1 Bank St., Dundee. 
30) That on the said 50th day of April, 1880, in pursuance of 


the provisions of law in the said “The Companies’ Act of 
1862,” hereinbefore mentioned, and of the other provisions of the 
acts supplementary thereto and amendatory thereof, and contem- 
poraneously with the execution of the memorandum of association 
aforesaid, the said Airlie, of Coriachy Castle, Kirriemuir, in the 
eounty of Forfar; William Lowson, of Dundee, in the county of 
Forfar, merchant; Thomas H. Cox, of Dundee, in the county of 
Forfar, merchant; John Leng, of Kimbrae, Newport, in the county 
of Fife, newspaper proprietor; P. M. Cochrane, of Dundee, in the 
county of Forfar, merchant; Alex. Henderson, of Dundee, in the 
county of Forfar, merchant; Alex. Nicoll, of Dundee, in the county 
of lorfar, merchant ; James Stevenson, of Dundee, in the county of 
Forfar, dyer; John M. Watson, of Dundee, in the county of Forfar, 
stock-broker: William MckKinzie, of Dundee, in the county of For- 
far, stock-broker, did enter into and make and duly execute articles 
of association as required by said acts, and thereupon did, on the 
said 30th day of April, i880, duly deliver them to the registrar of 
joint stock companies, as required by section seventeen of said “ The 
Companies’ Act of 1862,” who thereupon did duly retain and regis- 
ter the said memorandum and articles of association, and did duly 
thereupon certify, under his hand, the said “The Oregonian Rail- 
wav Company, limited,” to be incorporated, and said company to 
be limited, which articles of association are in the words and figures 
and to the effect following—that is to say: 
Articles of Association of The Oregonian Railway Company, Lim- 
ited. Table A not to apply. 
1. The regulations of table A, in the first schedule to The 
ol Companies’ Act, 1862,” shall not apply to this company, ex- 
cept so far as the same are repeated or contained in these 
articles. 
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Capital. 


2. The original capital shall be 160,000 pounds, divided into 
16,000 shares of 10 pounds each, which, so far as not subscribed for 
in the memorandum and articles of association, may be alloted and 
issued to such persons as the directors may consider proper. 


Shareholders to be and continue associated. 


3. The registered holders of shares in the company for the time 
being, whatever the number issued or subscribed, shall be and con- 
tinue associated, and the business of the company may be at once 
commenced and the regulations for the management of the com- 
pany shall be in force. Every person to whom any share or shares 
shall have been alloted in consequence of any application from him 
shall be deemed to be a member of the company along with all 
subscribing members, and shall be entered as a member upon the 
register of members. 


Capital may be increased. 


4. The company may, by the resolution of a general meeting, 1n- 
crease its capital beyond the amount mentioned in the memo- 
randum of association by the creation of new shares of such amounts 
per share and in the aggregate and on such terms as such resolu- 
tions shall direct; and any new capital so created may cary such 
preferential right to dividend or such priority in the distribution of 
assets, or be subject to such postponement of dividends or in the dis- 
tribution of assets as any resolution of a general meeting passed 
previously to its issue shall direct; but, save as aforesaid, all new 
capital shall be subject to the same provisions in all respects as if it 
had been part of the ordinary capital mentioned in the memorandum 
of association. 


32 Shares may be consolidated or subdivided or capital reduced. 


5. The shares, or any class of shares, may from time to time be 
consolidated into a smaller number of shares or divided into a 
larger number of shares, or the capital may be reduced by such 
resolutions and proceedings as the law requires. 

Shares. 
Receipts for dividends on shares held jointly. 

6. If several persons are registered as joint holders of any share, 
any one of such persons may give effectual receipts for any divi- 
dend payable in respect of such share, or for any interest on prepaid 
calls. 

Certificates of shares and renewal thereof. 


7. Every member shall be entitled to a certificate under the com- 
mon seal of the company, specifying the share or shares held by 
him, and the amount paid up, or deemed to be paid up, thereon ; 
and if such certificate be worn out or lost it may be renewed on pay- 


t~ 


>" 


Wa 


THE OREGONIAN RAILWAY COMPANY, LIMITED. 19 


ment of five shillings, or such less sum as the directors may pre- 
scribe. 
Registered shareholders only to be recognized. 


8. The company shall not be bound by or recognize, even though 
having notice thereof, any other right in respect of a share than an 
absolute right thereto in the registered holder thereof for the time 
being, and such right in case of transmission as hereinafter men- 
tioned. 

Transfer of Shares. 
Execution of transfers. 


9. The instrument of transfer of any share in the company shall 

be executed both by the transferrer and transferree, and the trans- 

ferrer shall be deemed to remain the holder of such share 

OO until the name of the transferee is entered in the register 
book in respect thereof. 


Execution of transfer of shares. 


10. All transfers of shares of the company shall be valid and 
effectual if executed according to the usual mode of executing such 
instruments by the law of Scotland, or by the law of England, or 
partly according to the one and partly according to the other. 


Directors may decline to resister transfer of shares. 


11. The directors may decline to register any transfer of shares 
made by a member who is indebted to the company or to any per- 
son not approved by them. 


Registration of transfers. 


12. Every deed of transfer must be left at the office of the com- 
pany to be registered, accompanied with such evidence as the direc- 
tors may reasonably require to prove the title of the transferrer, and 
with the payment of such fee as the directors shall from time to time 
determine, and thereupon the company, subject to the powers vested 
in the directors by the immediately preceding article, shall register 
the transferee as a shareholder, and retain the deed of transfer. 


Directors not bound to see to validity of transfers. 


13. In no ease shall the directers be bound to enquire into the 
validity, authority, legil effect, or genuineness of any deed of trans- 
fer produced by a person claiming as transferee of any share in ac- 
cordance with these articles, and whether they abstain from so en- 
quiring, or do so enquire, and are misled, the transferrer shall have 
no claim whatsoever upon the company in respect of the share, ex- 
cept for the dividends previously declared in respect thereof, but 
only, if at all, upon the transferee. | 


o4 Closing of transfer books. 


14. The transter books may be closed during the fourteen days 
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a preceding any general meeting or any issue of new 
shares. 


Transmission of Shares. 
Transmission from deceased members to executors, Xe. 


15. The executors or administrators of a deceased member shall 
be the only persons recognized by the company as having any title 
to Dis shares. 


Transmission and registration in case of death, bankruptcy, Ke. 


16. Any person becoming entitled to a share in consequence of 
the death or bankruptey of any member or in consequence of the 
marriage of any female member, may, upon such evidence being 
produced as may from time to time be required by the directors, 
either be registered himself as a member, or execute a transfer of the 
share to his nominee, subject to the approval of the said nominee by 
the directors. 


Culls on Shares. 
Calls. 


17. The directors may from time to time make such ealls upon 
the members, in respect of all moneys unpaid on their shares, as 
they may think fit, provided that four weeks’ notice at least is given 
of each call. 


Liability of members and interest on calls in arrears. 


18. Each member shall be liable to pay the amount of ealls so 
made to the persons, and at the times and places appointed by the 
directors, and in case of default to pay interest for the same at the 
rate of 10 per cent. per annum from the day appointed for pay- 

ment thereof to the time of the actual payment, and joint 
Sts) holders of shares shall be liable severally, as wel) as jointly, 
in respect of all calls thereon. 


Prepayment of calls to bear dividends or interest. 


19. The directors may, if they think fit, receive from any member 
willing to advance the same all or any part of the moneys payable 
upon the shares held by him beyond the sums actually called up, 
and the moneys so paid in adyance, or so much thereof as shall 
from time to time exceed the amount of the calls then made upon 
the shares in respect of which such advance siiall have been made, 
may, as the directors and the members paying the same may agree, 
be treated either as payments in advance in respect of such shares, 
entitling the holders thereof for the time being to dividends at the 
same rates as if such moneys had been paid up.in pursuance of ealls, 
or as loans as such interest and on such terms as the members pay- 
ing such sums in advance and the directors shall agree upon. 


<- 


THE OREGONIAN RAILWAY COMPANY, LIMITED. 21 


Inen on Shares. 
Company’s lien on shares. 


20. The company shall have a first charge or paramount lien on 
all shares for all moneys due to it from the holder or any of the 
joint holders thereof, either alone or jointly with any other person, 
including all calls, the resolutions for which shall have been passed 
by the directors, although the times appointed for their payment 
may not have arrived. 7 


May be made available by sale after notice to member. 


21. Such lien may be made available by a sale of all or any of 
the shares subject to it, provided that no such sale shall be made, 
except under a resolution of the directors and until notice in writ- 
ing shall have been given to the indebted member, or his executors 

or administrators, requiring him or them to pay the amount 
36 for the time being due to the company, and default shall have 

been made for twenty-eight days from such notice in paying 
the sums thereby required to be paid. 


Application for price. 


22. In case of such sale the directors shall apply the clear pro- 
ceeds, after the payment of any expenses, in or toward satisfaction 
of snch debt, and the residue, if any, shall be paid to the late mem- 
ber, his executors, administrators, or assigns. 


Forfeiture of Shares. 
Notice to pay call in arrear. 


23. If any member fails to pay any éall on the day appointed for 
payment thereof the directors may, at any time thereafter during 
such time as the call shall remain unpaid, serve a notice on him, 
requiring him to pay such call, together with the interest and any 
expenses that may have accrued by reason of such non-payment. 


Pequisites of notice. 


24. The notice shall name a further day, not less than fourteen 
days after the day first appointed, on er before which such call and 
all interest and expenses accrued by reason of such non-payment 
are to be paid. It shall also name the place where the payment is 
to be made, the place so named being either the register’s office of 
the company or some other place at which the calls of the company 
are usually made payable. The notice also shall state that in the 
event of non-payment at or before the time and at the place ap- 
pointed the shares in respect of which such call was made will be 
ilable to te forfeited. 


Forfeiture in case of non-payment. 


25. If the requisitions of any such notice as aforesaid be not 
complied with, any share in respect of which such _ notice 
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OV shall have been given may, at any time thereafter before pay- 

ment of all calls, interest, and expenses due in respect thereof 
shall have been, be forfeited by a resolution of the directors.to that 
effect. 


Forfeiture in case of non-registration of dead or bankrupt members, 
successors, We. 


26. If any such person as mentioned in article 16 shall not, dur- 
ing three months after being thereto required by notice of the di- 
rectors, be registered or cause a nominee to be registered under that 
article, or if, for six months after the death or bankruptcy of a mem- 
ber, no person shall be registered in respect of his or her shares under 
article 16, the shares may be forfeited by a resolution of the direc- 
tors to that effect, together with all dividends declared thereon since 
the death, bankruptcy, or marriage of the late member. 

Forfeited shares belong to the company. 

27. Any forfeited share shall be deemed to be the property of the 
company, and may be sold, relotted, or disposed of in such manner 
as the directors shall think fit. 


Owner of forfeited shares to continue liable for calls, &e. 


28. Any member whose shares have been forfeited shall notwith- 
standing be lable to pay to the company all calls owing upon such 
shares at the time of forfeiture and the interest thereon. 


Evidence of forfeiture or sale. 


29. A certificate in writing, under the seal of the company and the 
hands of two directors, and countersigned by the secretary, that a 
share has been duly forfeited in pursuance of the regulations of the 
company, or sold under article 21, shall be conclusive evidence of 

such forfeiture or sale, and also in favor of the purchaser, of 
28 the regularity and validity, so that the remedy of any person 

aggrieved shall be against the company and in damages only ; 
and an entry of every such certificate shall be made in the minutes 
of the proceedings of the directors. 


tegistration of new holder. 


30. On any sale by the directors of forfeited shares, or of shares 
sold under article 21, the purchaser shal] be registered as the pro- 
prietor of the shares, and shall receive a certificate of such pro- 
prietorship under article 7, and shall hold the shares discharged 
froin all calls due prior to this purchase, and he shall not be bound 
to see to the application of the purchase-money. 


Forfeitures may be remitted. 


31. The directors may,in their discretion, remitor annul the forfei- 
ture of any share within one year from the date thereof upon pay- 
ment of all moneys due to the company from the late holder or 
holders of such share or shares, and all expenses incurred in rela- 
tion to such forfeiture. 
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Share warrants. 
Issue of share warrants for paid up-shares. 

32. The company may issue share warrants in respect of paid-up 
shares. Subject to these provisions of these articles and of the Compa- 
nies’ Act, 1862, the bearer of a share warrant shall be deemed to be 
a member of the company to the full extent. 


Stamp duty to be borne by members. 


30. The stamp duty on every share warrant and all other ex- 
penses of or incident to its issue shall be borne by the person apply- 
ing for it. 

Reissue of warrants in case of loss. 

34. In ease of the loss of any share warrant a new one may 

39 be issued to the person claiming in respect, or such person 

may be entered in the register of members, but only on his pro- 

ducing such evidence of his title and the loss of the warrant as the 

directors shail consider satisfactory, and on his owing to the com- 

pany such indemnity with or without security as the directors shall 
require. 

General Meetings. 


Ordinary meetings—When to be held. 


o> > 


30. The first ordinary general meeting shall be held at such time 
within four months after the incorporation of the company as the 
directors may determine, and thereafter an ordinary general meet- 
ing shall be held annually at such time and place as the directors 
may annually determine. 


Extraordinary meetings. 


36. The directors may, whenever they think fit, and they shall, 
upon a requisition made in writing by four or more members of the 
company holding in the aggregate shares in the nominal amount 
of one-tenth of the issued capital for the time being of the com- 
pany, convene in extraordinary general meeting. 


Requisition for extraordinary meeting. 


37. Any requisition made by the members shall express the object 
of the meeting proposed ta be called and shall be left at the regis- 
tered office of the company, but no member shall be qualified to 
sign a requisition who shall be under the disabilities mentioned in 
article 51 & article 52, or any of them. 

Calling of extraordinary meetings. 

38. Upon the receipt of such requisition the directors shall forth- 

with proceed to convene an extraordinary general meeting. If they 
do not proceed to convene the same within fourteen days 
40 from the date of the requisition, the requisitionists, or any 
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other four or more members holding the required amount of 
shares, may themselves convene an extraordinary general meeting. 


Notice of meeting. 


39. The directors or members convening any meeting shall give 
seven days’ notice at least, specifying the place, the day, and the 
hour of meeting, and, in case of special business, the general nature 
of such business, to the members in manner hereinafter mentioned, 
or in such other manner of any as may be prescribed by the com- 
pany in general meeting; but the non-receipt of such notice by any 
member shall not invalidate the proceedings at any general meet- 
ing. 

Special business. 

40. All business shall be deemed special that is transacted at any 
extraordinary meeting, as well as all business that is transacted at 
an ordinary meeting, with the exceptiop of choosing a chairman (if 
necessary), sanctioning a dividend, electing directors and _ officers, 
considering the accounts of the report of the directors, and passing 
anv resolutions relating to or arising out of the subject-matter of 
such report. 

Proceedings at General Meetings. 
General meetings. 


41. No business shall be transacted at any general meeting, ex- 
cept the choice of a chairman (if necessary) and the declaration of 
a dividend, unless four members shall be present, in person or by 
proxy, at the time when the meeting proceeds to such business. 


4] When no quorum present meeting to be adjourned or dis- 
solved. 

42. If within half an hour from the time appointed for the meeting 
a quorum (as defined by the clause immediately preceding) be not 
present, the meeting, if convened upon the registration of members, 
shall be dissolved. In any other case it shall stand adjourned to 
the same day in the next week at the same time [and] place, and if 
at such adjourned meeting a quorum be not present it shall be ad- 
journed sine die. 

Chairman. 

43. The chairman (if any) of the board of directors shall preside 

as chairman at every general meeting of the company. 


Temporary chairman. 


44. If there is no such chairman, or if at any meeting he is not 
present within fifteen minutes after the time appointed for the 
holding of the meeting, the directors present shall choose one of their 
number to act as chairman, and, that failing, the members present 
and entitled to vote shall appoint some one of their own number to 
be chairman. 
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Meetings may be adjourned. 


45. The chairman may, with the consent of the meeting, adjourn 
any meeting from time to time and from place to place, but no bus- 
iness shati be transacted at any adjourned meeting other than the 
business left unfinished at the meeting from which the adjournment 
took place. 


Chairman’s decision final unless poll is demanded. 


46. Atany general meeting, unless a poll is demanded by at least 

three of the members present in person or by proxy and entitled to 

vote, a declaration by the chairman that a resolution has 

42 been carried and an entry to that effect in the book of pro- 

ceedings of the company shall be sufficient evidence of the 

fact without proof of the number of votes recorded in favor of or 
against such resolution. 


Taking of poll. 


A7. If a poll is demanded by three or more members present in 
person or by proxy and entitled to vote, it shali be taken in such 
manner as the chairman directs, and the result of such poll as de- 
clared by the chairman shall be deemed to be the resolution of the 
company in general meeting. . 


Minute books to be kept. 


48. Minutes shall be nade in books provided for the purpose of 
all resolutions and proceedings of general meetings, and any such 
minutes, if signed by any person purporting to be the chairman of 
the meeting to which they relate, or by any other person present 
thereat aid ay ointed by the board of directors to sign the same in 
his place, shall be receivable as evidence of the facts therein stated 
without further proof; but if such minutes be signed otherwise than 
by the chairman of the meeting to which they relate they shall be 
read to the next succeeding general meeting, and on being found or 
made correct shall be signed by the chairman thereof. 


Votes of Members. 
Voting of members. 


49. Every member shall have one vote for every share held by 
him, and in ease of an equality of votes at any generai meeting or 
poll the chairman shall, in addition to the votes to which he other- 
wise may be entitled, have another or casting vote. 


Votes of joint members. 


43 50. If two or more persons are jointly entitled to a share or 
shares, the member whose name stands first in the register 
of members as one of the holders of such share or shares, and no 
other, shall be entitled to vote in respect of the same. 
4—922 
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Voting by representation of infants, &e. 


51. If any member is an infant, pupil, minor, married woman, 
lunatic, or person of unsound mind, he or she may vote by his or 
her guardian, tutor, husband, committee or legal curator, or by any 
one of them, if. more than one, such person having previously fur- 
nished to the directors such evidence as they shall require ef his 
title to represent such member. 


Members in arrears not to vote. 


52. No member shall be entitled to vote at any general meeting 
unless all calls due from him have been paid; and no member shall 
be entitled to vote in respect to any share that he has acquired by 
transfer at any meeting held after the expiration of four months 
from the registration of the company, unless he has been possessed 
of the share in respect of which he claims te vote for at least three 
months previously to the time of holding the meeting at which he 
proposes to vote. 

Voting by proxy. 
53. Votes may be given either personally or by proxy. No person 
shall be appointed a proxy who is not a member of the company. 
Proxy to be lodged at the office of the company. 
54. The instrument appointing a proxy shall be deposited at the 
registered office of the company not less than three clear 
44 days before the time for holding the meeting at which the 
person named in such instrument proposes to vote. Proxies 
may either be for one meeting or generally for all meetings. 
Forms of instrument of proxy. 

5d. The instrument appointing a proxy shall be signed bv the 
party making such appointment and may be in the following form, 
with such variations as circumstances may require: 


The Oregonian Railway Company, limited. 


1, —~—-. of ——, in the county of , being a member of ‘The 
Oregonian Railway Company, limited, hereby appoint as my 
proxy to vote for me and on my behalf at the (or all ordinary or 
extraordinary, as the case may be) general meeting (or mectings, as 
the case may be) of the company to be held on the day of -, 
and at any adjournment thereof (or to be held at any time here- 
after, as the case may be). 

As witness my hand this 


, 18—. 


day of 


Directors, and Adoption of Agreement. 


Directors, qualifications of. 


56. Every member holding not less than two hundred shares of 
the company upon which all calls for the time being shall have been 
paid shall be eligible as a director. 


WEA 
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Number of directors. 


57. The number of directors shall not be less than three or more 
than six, but this clause shall be construed as being only directory, 
and the continuing directors may act notwithstanding any number 
of vacancies. 


l‘irst directors. 


oS. The first directors shall be the Right Honorable the Earl of 

Airhe, Kk. T., Cortachy Castle, near Kerriemuir; William 

45 Lowson, Esq., of Balthayock, merchant, Dundee; Thomas 

Hunter Cox, Esq., of Duncarse and Maulesden, merchant, 

Dundee: John Leng, Esq., of Kimbrae, Newport Fife, and Peter 

Moir Cochrane, merchant, Dundee, who shall aet until the annual 
ordinary meeting in the year L881. 


Remuneration of directors 


59. The remuneration of the directors shall, for each of the first 
four vears after the registration of the company, be equal to three- 
fourths per cent. on the capital of the company, and thereafter shall 
be such sum per annum as the members may vote at the first annual 
meeting after the expiration of the said four years. The said re- 
muneration shall be divided between the directors in such propor- 
tions as they may determine: Provided always, That the members 
may, at any ordinary meeting, resolve that the sum then fixed by 
them for the remuneration of the directors shall thenceforth be an- 
nually appropriated for such remuneration until otherwise altered 
by a subsequent resolution of the members at some ordinary meet- 
ing, and so on from time to time. 


Remuneration of directors for extra services 


60. If any director shail be called upon to perform extra services, 
or to make exertions in going or residing abroad on the company’s 
business, the board may arrange with such director for such special 
remuneration for such services or exertions either by way of salary, 
commission, or the payment of a lump sum of money, as they shall 
think fit. 


Agreements by promoters adopted and bonus to promoters. 


61. An agreement has been entered into by or on behalf of the 
directors for the acquisition of the Dayton, Sheridan, and Grande 
railway , and a contract has also been made by or on behalf 

46 of the directors for the construction of 60 miles new railway. 
The dates and the names of the parties to said contracts or 
agreements are as follows: (1.) Agreement (for the acquisition afore- 
said) between William Lowson, Esq., of Balthoyock, merchant in 
Dundee, in the county of Forfar, in Scotland, and Peter Moir Coch. 
rane, merchant in Dundee, in said county, for themselves and for all 
other parties who- they have admitted or may admit into the prem- 
ises, of the first part, and the Oregonian Railway Company, limited 
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(of Oregon), of the second part, dated 4th Mareh and Ist April, 
1880; and (2), contract (for the construction aforesaid) constituted 
us follows: (a) letter or offer by James B. Montgomery for J. B. 
Montgomery: & Co., contractors, Portland, Oregon, dated March 6, 
1880, and addressed to the Right Hon. The Earle of Airhe, Kk. T., 
and Messrs. William Lowson, Thomas H. Cox, John Leng, and P. 
M. Cochrane; and ()), minutes oi meeting of the provisional com- 
mittee of the Oregonian Railway Company, limited, meaning by 
that the propesed company, at which meeting were present the said 
Thomas H. Cox, John Leng, P. M. Cochrane, and William Lowson, 
and also the said James B. Montgomery, who signs the said minute, 
dated 8th Mareh, 18580. [t is hereby provided that the said contracts 
or agreements are adopted and shal! be adopted and earried out by 
the company. Further, and as the said agreement for the acquisi- 
tion aforesaid was negotiated by the said William Lowson, Thomas 
Hunter Cox, John Leng, and Peter Moir Cochrane at their own risk, 
and they have also incurred considerable trouble and responsibility 
and as the bargain is considered highly advantageous, it is hereby 
provided that, if within four years from the date of registration of 
the company it shall be found that the said purchased railway does 

not cost the company for original purchase price and improve- 
47 ment and equipment more than two-thirds the rate per mile 

of the portion of railway contracted to be constructed, and if 
on theaverage over the said period there shall have [been] earned by 
the company net profits equal to net less than ten per cent. per 
annum, the said above-named parties shall receive twenty-five per 
cent. of the gain to the company for the said purchase. 


Powers of Directors. 
Directors to manage company’s business. 


62. The business of the company shall be managed by tie direc- 


Powers of director: 

65. Subject to the restriction herein contained, and in addition to 
all other powers herein contained, the directors shall have power to 
do the following things in the name and on behalf of the company: 

(a.) To carry out and to carry into effeet, with all the powers of 
the company itself, all or any of the objects and powers of the com- 
pany as expressed in the memorandum of association, as also with- 
out prejudice to said generality. 

(6.) ‘To raise or defend any action, petition, or other legal proceed- 
ings, and to abandon, compromise, and settle the same, When and 
upon such terms as they may deem expedient. 7 

(c.) ‘To purchase or acquire or — or lease any property and effects, 
whether heritable or moveable, real or personal, which they may 
deem requisite for the purposes of the company, and that either 
absolutely or perpetually, or for any term of years, and upon such 
terms and subject to such ground rents, fee duties, rents, or other 
charges as they may deem expedient, and also to acquire the right 
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of use of any such property and effects, heritable or move- 
45 able, real or personal, as aforesaid. 

(d.) To erect any houses or buildings, or alter, renew, repair, 
or improve any houses or buildings, whether erected by the com- 
pany or not, as they may think desirable or proper for the advan- 
tage of the company. 

Ce.) To purchase or acquire the good will and personal property 
of any kind whatsoever, and the credits and effects of any other 
person or persons or company carrying on a like business, or to 
amalgamate with this company any suc h person or company upon 
such terms and conditions as they may think fit. 

(f.) To sell, fen, exchange, sublet, or otherwise ene of the 
company’s property, whether heritable or moveable, real or personal, 
or any part thereof, upon any terms they may think fit. 

(y.) To insure against risk by fire or other risk any building or 
property of the company. 

(h.) To execute and sign and issue in the name of the company 
all deeds of security and other deeds, and all receipts and all other 
documents and writings they may think necessary, and for that 
purpose to use the company’s seal. 

(i.) To engage all superintendents, secretaries, treasurers, account- 
ants, solicitors, managers, agents, correspondents, clerks, and serv- 
ants of the — ‘and also to diseh: arge the same. 

(7.) To refer disputes to arbitration; and to compromise debt or 
claim due to [or] by the company. 

(k.) To give time to any debtor for payment of his debt. 

(/.) To take the heritable or moveable, real or personal, property 
of any debtor, or his equitable interest in any property as a security 
for the payment, or in satisfaction or in part satisfaction of any debt 

due by him to the company. 
49 (m.) To draw, accept, make, renew, and endorse any bill of 
exchange or promissory note that may be deemed necessary 
for the purposes or the business of the company. 

(n.) To enter into any contracts with such persons as they shall 
think fit, whether such persons shall be members or directors, or the 
partner or partners of a member or director of the company or not; 
and every member or director with whom any such contract may 
be entered into shall be entitled to the profit and the benefit thereof 
to the same extent as though he were not a member or direétor of 
the company. 

(o.) To accept any conveyance or lease of any property or buildings 
Pv person or persons, whether such person or persons shall be 
a member or members, or director or directors, or other officers of 
the company, or his or their partner or partners: and such person 
shall be entitled to the profit and benefit thereof to the same extent 
as though he were not a member, director, or officer of the company. 

(p.) To open a banking account in the name of the company, and 
every sum paid on behalf of the company, which shall amount to 
the sum of 20 pounds and upwards, shall be paid by cheque on the 
bankers of the company, such cheque to be signed by any two direc- 


tors. 
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(q.) To provide a common seal, to be kept by such person and in 
such manners as the directors may think fit. 
Directors may «stablish agencies and appoint officers 
64. The directors may also establish offices, agencies, or local 
boards 1n any of the States or counties in which, by the memorandum 
of association, they are entitled to do or hold anything, and may 
make such regulations for the management of sucli offices, agencies, 
oi local boards as they may from time to time think proper, 
0) and for that purpose they may appoint local boards, consist- 
ing of such persons and possessed of such powers and holding 
such qualifications as the directors shall from time to time deter- 
mine; and, farther, the directors may appoint in the United Kingdom, 
as well as in any of the said States and counties, managers, agents, 
secretaries, treasurers, officers, clerks, and servants, with such re- 
muneration and at such salary as they may think advisable, and 
may pay the expenses occasioned thereby out of the funds of the 
company, and may from time to time discontinue all or any branch 
offices, agencies, or local boards, and may remove or suspend at any 
moment all or any of the members of any local board and all or any 
of the managers, agents, secretaries, treasurers, officers, clerks, or ser- 
vants of the company for such reason as they may think proper and 
advisable, and without assigning any cause. 


Appointment and powers of president and vice-president. 


65. The directors may from time to time appoint a president of 
the company and also a vice-president, who, in the absence of the 
president, may act in the president’s name and place as the presi- 
dent of the company. All deeds, powers of attorney, instruments, 
and other documents requiring, according to the law of any State, 
county, province, or dominion, to be subscribed or executed on be- 
half of the president of the company alone, or in conjunction with 
the secretary of the company, may be so subscribed and executed 
on behalf of, and so as to bind the company by, the president or 
vice-president appointed as aforesaid, and by the secretary of the 
company where his subscription is also necessary. 


Temporary investments. 


66. The directors shall have the power to make temporary invest- 

ment of the company’s funds in the United Kingdom, or in 

ol any colony of Her Majesty, or in any foreign State or county, 

and that in such way or upon such stocks, shares, bonds, de- 

bentures, or securities as they may from time to time approve, and 

they may from time to time realize such temporary investments 
and invest of new in whole or in part. 


Borrowing powers. 


67. The directors may from time to time borrow for tlie purposes 
of the company such sum or sums of money as they may from 


time to time think proper, and may make and issue for any money 
borrowed such bonds, deeds of security, and other deeds, vouchers, 
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documents, shares, acts, ‘natters, and things as are authorized by. the 
memorandum of association of the company, and as they from time 
to time consider proper. ° 


Loans to company may be converted into stock. 


68. Money may be borrowed for the purposes of the company, 
with a stipulation, if approved by a general meeting, that the se- 
curity may be converted into preference or other shares or stock of 
the company. 


Issue of new shares for that purpose. 


69. In ‘ae event of any moneys being borrowed for the purposes 
of the company, on the terms of the securities for such money being 
convertible into shares, the directors may create and issue such new 
shares, either preferential, ordinary, or deferred, as ‘may be necessary 
for carrying such conversion into effect. 


Signatures of bills of exchange, «ce. 


70. The directors shall have power, by the signature of the man- 
aging director or secretary, with the counter-signature of one of 
their number, to draw, accept, make, or endorse bills of ex- 
D2 change, drafts, promissory notes, and cheques, and to grant 
receipts for money borrowed on behalf and for the purposes 
of the company; but for the purpose of granting interest receipts. 
for money received to be lent on mortgage or bond of the company, 
and of authenticating notices or reports, allotment letters, coupons, 
or interest or dividend warrants, the signature of the managing 
director or secretary alone shall be sufficient, on his being from time 
to time authorized by the directors accordingly. 


Managing director. 


The directors shall have power to appoint such person as they 
may think fit, whether a member of their own body or not, to be 
managing director, and jrom time to time revoke such appointment. 
They may delegate to such managing director all or any of the 
powers hereby made exercisable by “the directors, except those re- 
lating to shares and borrowing, and any others as to which special 
provisions inconsistent with such delegation are herein contained, 
and they shall have power to fix the remuneration of such managing. 
director. 

Amalgamation or sale of company’s business. 


72. It shall be lawful for the directors, subject always to the sanc- 
tion of the company, to arrange terms for the amalgamation of the 
company with any other company, or for the amalgamation of anv 
other company with the company, or for the disposal of the business. 
estate, and effects of the company, or any part thereof, respectively, 
to any other company, or for the sale or transference of the business. 
estate, and effects of any other company, or any part thereof respec- 
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tively, to the company, and in any such case, upon such terms and 
in such manner as the directors shall think fit, and the directors 

shall have power to do all such things as may be necessary for 
53 ‘arrying such amalgamation, sale, purchase, or other dispo- 

sition into effect, so far as a resolution or special resolution 
of the company is not by law necessary for such purpose, and 1n case 
any terms so arranged by the directors include or make necessary 
the dissolution of the company, the company shall thereupon be dis- 
solved. 


Company may purchase business of other companies. 


73. The directors may,on behalf of the company, enter into arange- 
ments with the liquidations of any cempany authorized to make 
such arrangements as are contemplated by the 161st section of “The 
Companies’ Act of 1862,” and they may apply any shares in the capi- 
tal of the company for the time being unissued for the purpose of 
carrying out such arrangements. 


Foreign seals. 


74. The company shall have power to use official common seals, 
under ‘“* The Companies’ Seals Act, 1864,” in such foreign or other 
countries as the directors shall determine, and the directors shall 
have power to appoint any agent or agents, committee or committees 
abroad, duly authorized agents of the company for the purpose of 
affixing and using such foreign common seals, and they may im- 
pose such restrictions on the use thereof as they shall think fit. 


Company’s funds not applicable for shares. 


75. The company’s funds shall not be used in purchasing its own 
shares. 


Directors not to be personally lable, and safety of parties dealing 
with them. 


76. In no case norunder any circumstances shall personal Hability 

attach to any director for anything done or omitted to be done by 

him in good faith, although loss arise; further, no transaction 

o4 actually made or entered into on behalf of thecompany by the 

directors shall be invalidated or in anyways prejudiced by 

reason of any breach of the regulations imposed by the preceding 
articles. 

Borrowing Power. 
Borrowing not to exceed certain iimits. 


77. It shall be the duty of the directors to regulate the borrowing 
of money by the company in such manner that the total amount 
borrowed shall never exceed a sum equal to one thousand pounds 
per mile of railway belonging to or in course of construction by tie 
company for the time being: Provided, That every person taking 
from the company or by assignment any bond or debenture or mort- 


mee 


Cl 


THE OREGONIAN RAILWAY COMPANY, LIMITED. 33 


gage or other obligation or security of the compary shall be entitled 
to assume without inquiry that no such excess has taken place: And 
provided further, That no dona fide holder of any obligation or security 
shall be prejudiced by any such excess which may have taken place. 


Form of deed. 


78. Every deed of security issued by the company for securing 
money borrowed shall be under the common seal of the company 
duly stamped. The respective holders of or other persons entitled 
to such deeds shall proportionably, according to the amount of 
money secured thereby or contained therein, be entitled to be paid 
out of the property and assets of the company, including any unpaid 
capital for the time, the respective sums in such deeds of security 
mentioned and the interest thereof, without any preference or priority, 
one above another, by reason of priority of date of any such deeds of 
security or otherwise howsoever. Providing and declaring also that 
the capital of the company shall not be called, except for the pay- 
ment of money borrowed, to a greater extent than 6 per share. 

DO Register of deeds. 

79. A register of deeds of security and transfers thereof shall be 
made and kept by the company at its registered office, in which 
shall be entered the number and datéof every such deed and the date 
of every transfer,and the sums secured, and all other necessary par- 
ticulars for giving full information with respect to such deeds of 
security and transfers. Such register may be perused, free of charge, 
at all reasonable times bv any of the holders of bonds or debentures 
of security whatsoever of the company. 


Transfers to be registered. 


SO. No transfer of a deed of security shall be valid against the 
company unless and until it be registered in the said register of 
deeds of security and transfers thereof. 


Further provisions as to deeds of security. 


81. Without prejudice to what is otherwise contained in these ar- 
ticles or in the memorandum of association, it is hereby provided 
that the respective lenders to the company, or any of them, may 
also, either in the principal deeds of security, or separately, or other- 
Wise, receive mortgages or other securities, or bonds, certificates, or 
obligations granting interests in mortgages or other securities of or 
upon all or any railway or railroad, and its plant, rolling stock, 
rates, and revenues, or any of them, belonging to or vested in the 
company, and that tu such form and transferable in such way as 
may, according to the law of the State in which the premises so to 
be mortgaged r charged are situated, be competent; and further, 
and without prejudice as aforesaid, the directors shall have power to 
grant, execuie, and deliver, in name and on behalf of and for the 
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company, all proper or necessary deeds of trust or mortgage, or other 

deeds or certificates whatsoever, of or in the premises, and to 
56 do and act in all other respects with all the powers of the 
company. 


Disqualification of Directors. 


82. The office of director shall be vacated— 

(1.) If he ceases to hold the due qualification. 

(2.) If he holds any office or place of profit under the company 
other than that of managing director. 

(3.) If he becomes of unsound mind, or bankrupt, or compounds 
with his creditors, or is convicted of any crime. 


Acts of directors not void through latent defects. 


83. All acts done by any meeting of directors or of a committee 
of directors, or by any person acting as a director, or as chairman 
or deputy chairman of directors, or as chairman of any meeting of 
directors, or of any committee of directors, shall, notwithstanding 
that it is afterwards discovered that there was some defect in the ap- 
pointment of any such director, or person or persons acting as afore- 
said, or that they, or any of them, were disqualified, be as valid as 
if every such person had been duly appointed and was qualified to 
be a director. 


Rotation of Directors. 
One-third of directors to retire annually. 


$4. At the ordinary meeting to be held in the year 1881, and at 
the ordinary meeting in every subsequent year, one-third of the di- 
rectors for the time being, or the nearest number to one-third, shali 
retire from oftice. 
Order of retirement. 


85. The directors to retire in any year shall always be those who 
have been longest in office, and in case of equality in that re- 
spect shall, unless the directors agree among themselves, be 

7 determined by lot. 


Re-eligibility. 
8 


—- 


5. A retiring director shall be re-eligible. 
Successors to be appointed. 
87. The company at the general meeting at which any directors 
retire in manner aforesaid shall fill up the vacated offices by elect- 
ing a like number of persons, unless it is necessary to elect more 
or fewer in order to give effect to a resolution for altering the num- 
ber of electors. 
Retiring directors to hold office till successors appointed. 
88. If atany meeting at which an election of directors ought to take 
place the places of the vacating directors are not filled up, the meet- 
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ing shal] stand adjourned until the same day in the next week, at 
the same time and place; and if at any such adjourned meeting the 
places of the vacating directors are not filled up, the vacating di- 
rectors, or such of them as have not had their places filled up, 
shall continue in office until the ordinary meeting in the next year, 
and so on from time to time until their places are filled up. 
Number and qualification of directors may be altered. 

89. The company may from time to time in general meeting in- 
crease or reduce the number of directors and alter the qualification 
of directors. 

Casual vacancies. 


90. Any casual vacancy occurring in the board of directors may 
be filled up by the directors, but any person so chosen shall retain 
his office so long only as the vac: iting director would have retained 
the same if no vacancy had oce curred. 


Proceedings of directors. 


Meetings of directors. 
58 The directors may meet together for the despatch of business, 
adjourn, and otherwise regulate their meetings as they think 
fit, and determine the quorum necessary for the transaction of busi- 
ness by the board and committees. Until otherwise fixed the quo- 


rum for a board meeting shall be two directors. 
Place of meetings. 


92. All meetings of directors shall be held in the United Kingdom 
of Great Britain and Ireland. 


Voting at meetings. 


93. Questions arising at any meeting of the directors shall be de- 
cided by a majority of votes. In case of an equality of votes the 
chairman shall have a second or casting vote. 


A director may call a meeting. 
94. A director may at any time summon a meeting of the di- 
rectors. 
Chairman of directors. 


95. The directors may elect one of the directors as chairman of 
the directors and determine the period for which he is to hold office, 
und may also, if they think fit, choose another director to act as 
deputy chairman for the same period. If no such chairman or 
deputy chairman be elected, or if at any meeting the chairman or 
deputy chairman be not present at the time appointed for holding 
the same, the directors present shall choose some one of their num- 
ber to be chairman of such meeting. Any chairman or deputy 
chairman elected as aforesaid shall cease to hold office on becoming 
disqualified as a director. 
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Directors may 2 point committees. 


96. The directors may delegate any of their powers to commit- 

tees consisting of such members of their body as they think 

59 fit. Any committee so formed shall, in the exercise of the 

powers so delegated, conform to any regulations that may be 
imposed on them by the directors. 


Chairman of committee. 


97. A committee may elect a chairman of their meetings. If no 
such chairman be elected, or if he is not present at the time ap- 
pointed for holding the same, the members present ‘all choose on 
of their number present to be chairman of such meeting. 


Adjournment of and votes 1n committee. 


98. A committee may adjourn as they may think proper. Ques- 
tions at any meeting shall be determined by a majority of votes of 
the members present, and in case of an equal division of votes the 
chairman shall have a casting vote. 


Directors to keep minutes. 


99. The directors shall cause minutes to be made in books pro- 
vided for the purpose : 

Ist. Of all appointments of officers made by the directors; and, 

2nd. Of all orders made by the directors or by committees of di- 
rectors; and, 

3d. Of all resolutions and proceedings of the directors and com- 
mittees of directors. 

And any such minute as aforesaid, if signed by any person pur- 


porting to be the chairman of the meeting to which it relates, or of 


the next meeting of the directors, or of the same committce, shall be 
receivable in evidence without any further proof. 


Dividends or Bonuses and Reserve Fund and General Provisions. 


Dividends or bonuses. 


100. The directors may, with the sanction of the company in gen- 

eral meeting, from time to time declare a dividend or bonus to the 

members 1n proportion to their shares, but no «ividend or 

60 bonus shall be made except out of net profits as shown upon 

the.balance sheet, which shall from time to time have been 

examined and passed by the auditor, but it may be either in cash 
or shares, or partly both. 


Interim dividends. 
101. The directors may at any time, in any year, pay such sum 


or sums as they think fit on account or in anticipation of dividend, 
or by way of interim dividend. 
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Reserve fund. 


102. It shall be in the power of the directors, before recommend- 
ing any dividend or bonus, to set aside out of the profits of the com- 
pany such sums as they think proper as a reserve fund to meet con- 
tingencies, provide against losses, or for equalizing dividends, or to 
cover depreciation or diminution in value of any property which 
shall from time to time be acquired by the company, or for any 
other purpose of the company sanctioned by the company, and the 
directors may invest the sum so set apart as a reserve fund upon 
such securities as they may from time to time approve. 


Board may invest in name of trustees. 


103. In any case where the board may think fit, purchases or in- 
vestments of any kind, and whether of general or reserve fund or 
otherwise, may be made, and conveyances or securities taken and 
held in the name of trustees to be named by the directors. 


Dividends not to be received by members 1n arrears. 


104. No member shall be entitled to receive payment of any divi- 
dend or bonus in respect of a share or shares whiist any moneys may 
be due or owing from him to the company in respect of such 

61 share or shares, and any dividend or bonus which, but for 
this provision, might be payable to him may be set off by 

the company against the debt owing to the company by such member 


Dividends of joint holders. 


105. Every dividend or bonus payable in respect of any share 
held by several persons jointly may be paid to, and an effectual receipt 
given by, any of such persons. 


Unelaimed dividends. 


106. All dividends and bonuses remaining unclaimed for three 
years after having been declared may, by a resolution of the di- 
rectors, or of a general meeting, be appropriated to and retained by 
the company, but the directors may at any time thereafter, if they 
shall so think fit, as a matter of grace and favor, authorize the pay- 
ment thereof to any claimant or claimants who shall adduce a title 
thereto to the satisfaction of the directors. 


Dividends not to bear interest. 
107. No dividend or bonus shall under any circumstances what- 
ever bear interest against the company. , 
Dissolution. 
How and when company may be dissolved. 


108. If the directors shall pass a resolution recommending the 
company to be dissolved, and a general meeting shall, in pursuance 
of such recommendation, resolve that the company shall be dis- 
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solved, and a second general meeting shal! confirm that resolution, 
then the company shall thenceforward subsist and carry on business 
for the purpose only of winding up its affairs, and its affairs 
62 shall-be. wound up and it shall be dissolved in accordance 
with and subject to the provisions of “ The Companies’ Acts, 
1862 and 1867,” which are and may be applicable to the voluntary 
winding up of a company under the same on the concurrence of an 
event on which it is provided that a company under the same may 
‘be wound up voluntarily. 
Four members may call meeting to consider as to winding up. 


109. Further, if four or more members qualified in terms of the 
thirty-sixth article hereto shall request the directors, in writing, to 
convene an extraordinary general meeting of the members to con- 
sider the propriety and expediency of winding up the company 
they shall be bound so to do; and if at such meeting it is resolved 
that the company shall be dissolved and wound up, and a second 
general meeting shall confirm that resolution, then the course pro- 
vided in the immediately preceding article shall be followed and 
carried out. 3 


Dissolution only to be caused by majority of two-thirds in value. 


110. The majority necessary to carry any resolution, as set forth 
in the two immediately preceding articles, shall not be less than 
two-thirds in value of the members present, personal or by proxy, 
at the aforesaid meetings. 


Accounts. 
Accounts to be kept. 


111. The directors shall cause true accounts to be kept of she com- 
pany’s business and transactions, and of all sums of monev received 
and expended by the company, and the matters in respect of 
63 which such receint and expenditure take place, and of the 
credits and liabilities of the company. 
Yearly statements. 

112. A statement of the company’s true financial position, made 
up yearly to such time in each year as the directors may annually 
determine, shall be laid before the immediately following ordinary 
general meeting, and which meeting shall receive and consider the 
same. | 

Audit. 
Yearly audit. 


113. Once at least in every year, namely, preparatory to the annual 
ordinary general meeting, the accounts of the company shall be 
examined, and the correctness of the annual financial statement 
ascertained by one or more auditor or auditors to be appointed by 


the company. 
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Auditors-—How appointed. 


114. The auditor or auditors shall be appointed by the company 
at the first ordinary meeting of the — iny, and thereafter at the 
ordinary genere! meeting in each yea 


Whe may be auditors. 


115. The auditors need not, but may, be members of the company; 
but no person is eligible as an auditor who is interested ‘otherwise 
than as a member in any transaction of the company, and no di- 
rector or other officer of the company is eligible during his con- 
tinuance in office. 


Remuneration and term of oifice. 

116. The remuneration of the auditors and their term of office 
shall from time to time be fixed by the company in general meet- 
ing, and until otherwise ordered by general meeting there shall be 

only one auditor; but a firm appointed as auditors shall be 
64 reckoned as one auditor. 
Auditors re-eligible. 
117. Any auditor shall be re-eligible on his quitting office. 
Vacancy in auditorship. 

118. If any casual vacancy occurs in the office of auditor the 
directors shall supply it. 

Auditor’s duties. 


119. Every auditor shall be supplied with a copy of the annual 
financial statement, and it shall be his duty to examine the same 
with the accounts and vouchers relating thereto. 


Books open to auditors. 


120. Every auditor shal! have access to all the books and accounts 
kept by the company. He may, at the expense of the company, 
employ accountants or othe: persons to assist him in investigating 
such accounts, and he may, in relation to such accounts, examine 
the directors or any officer of the company. 


Auditor to certify statements. 


121. The auditors shall certify to the meinbers the correctness of 
the annual financial statement, and they may give such informa- 
tion to the members on the state of the company’s affairs as they 
may think fit. 


Notices. 
Service of notices. 


122. A notice may be served by the company upon any member, 
either personally or by sending it through the post ina prepaid 
letter addressed to such member at his registered place of abode. 
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Notice to joint holders. 


65 123. All notices directed to be given to the members shall, 

with respect to any share to which persons are jointly entitled, 
be given to whichever of such persons is named first in the register 
of members, and notice so given shall be sufficient notice to all the 
holders of such share. 


Service by post. 


124. Any notice if served by post shall be deemed to have been 
served on the day following that on which the letter containing the 


Notice to members out of the Kingdom and of meetings. 


125. Any member residing out of the United Kingdom may 
name an address within the United Kingdom at which all notices 
shall be served upon him, and all notices served at such address 
shall be deemed to have been well served; if he shall not have named 
such address he shall not be entitled to any notice of any general or 
other meeting whatsoever; and a notice of any meeting advertised 
in any Dundee newspaper shall be held sufficient notice to all share- 
holders, wherever residing, of all such meetings. 


Notice by advertisement. 


126. All notices shall be deemed to have been served upon the 
holders of stock or share warrants, and upon members residing out 
of the United Kingdom who have not named an address for service 
within the United Kingdom, if they shall be advertised in one daily 

newspaper published in Dundee; and all notices required by 
66 law to be given by advertisement shall be advertised in the 

like newspaper. The company shall not be bound to serve 
notice on the holder of stock or share warrants, or on such members 
in any other manner. 


Interpretation Clause. 


127. In the construction of these articles, unless repugnant to the 
context, the singular shall include the plural, the masculine the 
feminine, and vice versa, and the words interpretated py the clause 
shall bear the meanings next hereinafter assigned to them, viz: 


Words Inierpretated. Meanings Assigned Thereto. 
The company ._-----.---.-The company established under the 


memorandum of association to which 
these articles are annexed. 

SE iis on sc ee The capital for the time being raised or 
subscribed, or authorized to be raised 
for the purposes of the company. 
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Shares _-.--------...-. ..The shares of stock into which the capi- 
tal is divided and interest in the prop- 
erty of the company corresponding 
with such shares and stock. 

Reet ee _.-Shareholders tor the time being of. the 
company, whether individuals, firms, 
or companies. 

General meetings___.----.General meetings, whether ordinary or 
extraordinary, of ‘the members law- 
full convened and held in accordance 
with the regulations for the time being 
of the company. 


67 Persons__-_-.- ---.-Corporations, companies, and firms, as 
well as individuals. 

Directors ._..-. -...-----The directors for the time being of the 
company. 

Secretary. .--....---.-.---The secretary for the time being of the 
company. 

Office of the company ----- The registered office for the time being 
of the company. 

Basis nieitialh winnaar ite adie The calendar month. 


The register of members_-The register of members to be kept pur- 
suant to the statute. 

Deed of security or deeds of 

security _---..---------Any bond, debenture, mortgage deben- 

ture, mortgage, trust deed, promissory 
note secured by trust deed or mort- 
gage, or other deed for borrowed 
money, or any security of the com- 
pany whatsover. 

Company’s regulations.---The regulations for the time being for 
the management of the company. 


Names, addresses, and descriptions of subscribers. 


Airlie, of Cortachy Castle, Kirriemuir, in the county of Forfar ; 
William Lowson, of Dundee, in the county of Forfar, merchant ; 
Thomas H. Cox, of Dundee, in the county of Forfar, merchant ; 
John Leng, of Kinbrae, Newport, in the county of Fife, newspaper 
proprietor; P. M. Cochrane, of Dundee, in the county of Forfar, 

merchant; Alex. Htnderson, of Dundee, in the county of 
68 Forfar, merchant; Alex. Nicoll, of Dundee, in the county 

of Forfar, merchant; James Stevenson, of Dundee, in the 
county of Forfar, dyer; John M. Watson, of the county of Dundee, 
in the county of Forfar, stock-broker; William Mackenzie, Dundee, 
in the county of Forfar, stock-broker. 

Dated the 30th day of April, 1580, years. 

Witness to the above signatures: Wm. Arthur Bell, apprentice 
to Messrs. Pattulls & Thornton, solicitors, 1 Bank St., Dundee. 


And thereupon and thereby the said Oregonian Railwav Com- 
} 3 S \ 


pany, limited, became and is a duly incorporated company, with the 
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rights, powers, privileges, and franchises mentioned and described 
in said memorandum and articles of association, and said corpora- 
tion has its registered oflice at Dundee, in Scotland, and owns a rail- 
road in the State of Oregon and transacts business in Oregon, and 
has duly complied with the laws of the State of Oregon for the reg- 
ulation of foreign corporations doing business therein, 2nd with 
all the foreign laws hereinbefore set out and referred to. 

That at all the times herein mentioned the defendant was and 
still is a corporation duly incorporated under the general incorpo- 
ration laws of the State of Oregon, having its principal place of busi- 
ness at the city of Portland, in said State, and that its powers, 
duties, rights, and franchises are duly set forth and disclosed in the 
eertain articlesof incorporation of defendant duly made and executed, 
which articles of incorporation of defendant are in words and figures 
and to the effect as follows: 


68a Articles of Incorporation of the Oregon Railway and Navigation 
Company. Liled June 13, 1879. 


Know all men by these presents that we, the undersigned, Henry 
Villard, James B. Fry, Artemas H. Holmes, Christian Bors, W. H. 
Starbuck, and Chas. E. Bretherton, all of the city and State of New 
York, and H. W. Corbett, C. H. Lewis, J. N. Dolph, Paul Schulze, 
and H. Thielsen, all of Portland, Oregon, do hereby associate our- 
selves as a corporation under the general incorporation laws of the 
State of Oregon, and do hereby adopt the following articles of incor- 
poration : 

Article I. 

The name of the corporation shall be “The Oregon Railway and 

Navigation Company.” 
Article II. 

The duration of the corporation shall be ninety-nine years. 
680 Article III. 

The business of this corporation shall be— 


First. ‘To construct and equip the following railroad and telegraph 
lines, namely: First, a line along the south side of the Columbia 
river, between Portland and Umatilla; second, a line from Umatilla 
across the Blue Mountains, through the Grande Ronde Valley, in a 
southeasterly direction, to a point on the east State line of Oregon, 
towards Boise City ; third,a line from Umatilla to Wallula, in Wash- 
ington Territory ; fourth, a line from Wallula, in Washington Terri- 
tory, by way of Weston, southwardly, to the point of intersection 
with the line in Oregon secondly deseribed; fifth, from Walla 
Walla, in Washington Territory, in a northeasterly direction by 
Dayton, to the Snake river; sixth, from a point on the Snake river, 
in Washington Territory, near the mouth of the Palouse river, along 
the valley of the Palouse river, in a northeasterly direction, to the 
head waters of the Spokane river; and to maintain and operate such 
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railroad, telegraph Tine and branches, carry freight and passengers 
thereon, and receive tolls for same. 

Second. To purchase or consolidate with or lease or operate and 
maintaih, on such terms as may be agreed upon, any railroad or 
railroads in Oregon, Washington, Idaho, or Utah, with its or 
their rolling-stock, equipments, or appurtenances, and to complete 
the same to its authorized terminus. 

Third. ‘To facilitate and assist the construction, building, exten- 
sion, equipment, and operation of any railroad line, steamship line 
or steamboat line in Oregon, Washington, or Idaho, or steam- 
ship line running from Port!and to any other ports on the Pacifie 
Ocean, and connecting or intending to connect or exchange traftie 
with the railroads, steamships, or steamboats of this corporation, and 
for such purpose to subseribe for or purchase the stocks or bonds oi 
any company owning or operating any such railroads, steamships, 
or steamboats, to guarantee or otherwise secure the payment of any 
such bonds or the interest thereon by pledge or mortgage of the 
property of this corporation, or any part thereof or otherwise, and to 
consolidate with or to lease or contract for the operation and main- 

tenance of any and all such railroads, steamship, or steam- 
68e boat companies so aided, and to obtain from Congress or the 

Legislatures of Washington, Idaho, and Utah Territories the 
necessary charters or other legislative authority for the extension of 
the railreads of this company into said Territories or for the carry- 
ing out of any other of the objects herein specified. 

Fourth. To build, purchase, and own and run steamships between 
the ports of Portland, Astoria, Victoria, Sitka, San Francisco, or any 
other ports in the North Pacific ocean, and steamboats on the Co- 
lumbia, Willamette, and Snake rivers, and also to build, purchase, 
and own docks, piers, warehouses, locks, ferry-boats, stages, and other 
means of transportation in connection with the railroads, steam- 
ships, and steamboats above mentioned. 

litth. To purchase or acquire lands or lots, whether adjacent or 
contiguous to its railroads, docks, or warehouses or not, and to hold, 
possess, improve, lease, sell, mortgage, or otherwise dispose of such 
lands in such manner as may be deemed fit. 

Sixth. To borrow money on bonds, notes, or otherwise for the 
general purposes of the corporation, and to mortgage its railroads, 
steamships, steamboats, franchises, rolling-stock, and any and all 
other property to secure the payment thereof. 

Seventh. To do all other things necessary or proper for the ac- 
complishment of the objects above specified. | 


Art icle IV. 


The principal oftice of the company shall be at Portland, in Ore- 
gon. 
Article V. 
The capital stock of the company shall be six millions ($6,000,000) 
of dollars (increased to $24,000,000). 
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Article VI. 


Such capital stock shall be divided into sixty thousand share of 
one hundred dollars each. 


Article VII. 


Three directors shall form a quorum of the board of directors, 


whatever may be their number. 


Article VIII. 


H. W. Corbett, J. N. Dolph, and C. E. Bretherton, or any two of 
them, are hereby appointed to open stock books, receive subscript- 
ions, and organize the company. 
68d In witness whereof we have to these presents executed in 
triplicate, set our hands and seals, this twelfth day of June, 
in the year of our Lord one thousand eight hundred and = seventy- 
nine. 
HENRY VILLARD, 
By CHAS. Ek. BRETHERTON, 
Attorney-in-Fact. 
ARTEMAS H. HOLMES, 
By CHAS. E. BRETHERTON, 
Attorney-in- Fact. 
WILLIAM H. STARBUCK, 
By CHAS. E. BRETHERTON, 
Attorney-in- Fact. 
JAMES B. FRY, 
By CHAS. Ek. BRETHERTON, 
Attorney-in- Fact. 
CHRISTIAN BORS, 
By CHAS. E. BRETHERTON, 
Altorney-in- Fact. 
CHAS. E. BRETHERTON, 
H. W. CORBETT, 
» H. LEWIS, 
J. N. DOLPH, 
PAUL SCHULZE, 
H. THIELSEN, 
sy CHAS. E. BRETHERTON, 
Attorney-in-Llact. 
Witnesses : 
I. R. MOORES. 
C. LANGSTAKE. 


68e STATE OF OREGON, | mn 
y ‘ 8s: 
County of Multnomah, { ° 


Be it remembered that on this 12th day of June, 1879, before me, 
the undersigned, a notary public in and for said county and State, 
personally appeared the within named Chas. E. Bretherton, known 
to me to be the identical person described in and who executed the 
within instrument as the attorney-in-fact of Henry Villard, James 
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B. Fry, Artemas H. Holmes, W. H. Starbuck, H. Thielsen, Christian 
Bors, and acknowledged to me that he executed the same in the 
name and as attorney-in-fact of said Henry Villard, James B. Fry, 
Artemas H. Holmes, W. H. Starbuck, H. Thielsen, and Christian 
Bors, and as the act and deed of said Henry Villard, James b. Fry, 
Artemas H. Holmes, W. H. Starbuck, H. Thielsen, and Christian 
ors for the uses and purposes therein ‘mentioned. | 
In witness whereof I have — set my hand and notarial seal, 
on the Jay and year above writte 
I. R. MOORES, 
Notary Public. 


STATE OF OREGON, . 
County of Multnomah, Sa 


Be it remembered that on this 12th day of June, 1879. before me, 
the undersigned, a notary pablic in and for said county and State, 
personally appe ared the within named Chas. E Bretherton, H. W. 
Corbett, C. H. Lewis, J. N. Dolph, and P. Schulze, known to me to 
be the identical persons s described in and who executed the within 
instrument, and acknowledged to me that they executed the same. 
as their act and deed for the uses and purposes therein mentioned. 

In witness whereof I have hereunto set my hand and notarial 
seal, on the day and year above written. 
I. R. MOORES, 

Notary Publie. 


Supplementary Articles of Incorporation. 


Whereas at the annual meeting of the stockholders of the Oregon 

Railway and Navigation Company, held at the office of said corpo- 

ration in the city of Portland, in the State of Oregon, on the 

68f 19th day of June, A. D. 18582, the following resolutions were, 

by the vote of the holders of more than three-fourths of the 

capital stock of said company, and by the unanimous vote of all the 
stock represented at said meeting, adopted, namely: 

Resolved, That the directors of this company be, and they are 
hereby, instructed and directed to file as soon as they can be reason- 
ably prepared and executed supplementary articles of incorporation 
amending article III of the present articles of this company by in- 
serting at the end of subdivision VII of article III of the original 
articles the following subdivisfons: 

ViIL To construct and equip the following railroad and telegraph 
lines, namely: 

First. A line from the city of Walla Walla, in Washington Terri- 
tory, in a generally northeasterly direction, to Snake river, at or 
near ‘Texas “Ferry, and thence following the ralley of the Snake 
river to Lewiston, in Idaho Territory, with a branch from a point 
on said line about three miles south of Grange City in a generally 
easterly wareeson to the said city of Lewiston. 

Second. A line from the said city of Walla Walla to the town of 
J -endleton, in the county of Umatilla, in the State of Oregon. 

Third. A line from a junction with the present railroad of said 
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company, between The Dalles and Umatilla, in the State of Oregon, 
at a point at or near the mouth of Jehn Day’s river; up the valley 
of said river,a distance of about ninety miles, to the big bend of 
said river, with a branch from said line from a point at or near the 
mouth of Rock creek; up the valley of said Rock creek to a point 
about thirty miles distant from the mouth thereof. 

Fourth. A line from a junction with the road of said company 
extending from The Dalles to Umatilla, in the State of Oregon, a 
or near the mouth of Willow creek; up the valley of Willow creek 
to the town of Heppner. 

Fifth. A line from a point of junction with the present located 
line of said company’s road, from Umatilla to Baker City, at or near 
the mouth of Butter creek; up the valley of Butter creek to a point 
thirty miles distant from the said point of junction, and to maintain 
and operate such railroad and telegraph lines and branches, and 
earry freight and passengers thereon, and receive tolls for the 

same. 
689 Know all men by these presents, that we, the undersigned, 
Henry Villard, A. H. Holmes, W. H. Starbuck, C. H. Lewis, 
J. N. Dolph, 8S. G. Reed, Wm. Endicott, Jr., Geo. M. Pullman, Henry 
Failing, W. 8. Ladd, and C. H. Prescott, being all the directors of 
the Oregon Railway and Navigation Company, in pursuance of said 
resolution do hereby adopt the following: 


Supplementary Articles of Incorporation of the Oregon Railway and 
Navigation Company. 

The Oregon Railway and Navigation Company hereby adopt the 
following suppiementary articles of incorporation, in addition to its 
present articles of incorporation, for the purpose of engaging in the 
new enterprises or business pursuits hereinafter specified, in add1- 
tion to the enterprises described in the original articles of incorpo- 
ration, and in the same manner as if there were inserted at the end 
of subdivision VII of article III of the original articles, the follow- 
ing subdivision : 

VIII. To construct and equip the following railroad and telegraph 
lines, namely: 

First. A line from the city of Walla Walla, in Washington Terri- 
tory, in a generally northeasterly direction, to Snake river, at or near 
Texas Ferry, and thence following the valley of Snake river to-Lew- 
iston, in Idaho Territory, with a branch from a point on said line 
about three miles south of Grange City in a generally easterly direc- 
tion to the said city of Lewiston. 

Second. A line from the said city of Walla Walla to the town of 
Pendleton, in the county of Umatilla, in the State of Oregon. 

Third. A line from a junction with the present railroad of said 
company, between The Dalles and Umatilla, in the State of Oregon, 
at a point at or near the mouth of John Day’s river; up the valley 
of said river, a distance of about ninety miles, to the big bend of said 
river, with a branch from said line from a point at or near the 
mouth of Rock creek ; up the valley of said Rock creek to a point 
about thirty tiles distant from the mouth thereof. 
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Fourth. A line from a junction with the road of said company 
extending from The Dalles to Umatilla, in the State of Oregon, at 
or near the mouth of Willow creek; up the valley of Willow creek 

to the town of Heppner. 
68h Fifth. A line from a point of junction with the present 
located line of said company’s road, from Umatilla to Baker 


City, at or near the mouth of Butter creek; up the valley of Butter 


creek to a point thirty miles distant from the said point of junction, 
and to maintain and operate such railroad and telegraph lines and 
branches, and to carry freight and passengers thereon, and _ re- 
ceive tolls for the same. 

In witness whereof we have to these presents executed in tripli- 
cate, set our hands and seals, this 3d day of July, in the year of our 
Lord one thousand eight hundred and eighty-two. 


(Signed) H. VILLARD. [SEAL | 
(Signed) ARTEMAS H. HOLMES. [srat_ 
(Signed) W. H. STARBUCK. SEAL. 
(Signed) : C. H. LEWIS. SEAL. | 
(Signed) J. N. DOLPH. SEAL. | 
(Signed) S. G. REED. SEAL. | 
(Signed) WM. ENDICOTT, Jr. PSEAL. | 
(Signed) GEO. M. PULLMAN. SEAL. 
(Signed) HENRY FAILING. Samp 
(Signed) W. S. LADD. SEAL. 
(Signed) C. H. PRESCOTT. SEAT. | 


In presence of— 
(Signed) W. T. HUME. 
(Signed) JOSEPH SIMON. 


Signed and sealed by— 
H. VILLARD, 
A. H. HOLMES, 
W. H. STARBUCK, 
S. G. REED, 
WM. ENDICOTT, Jr., anp 
GEO. M. PULLMAN. 


In the presence of— 
(Signed) H. H. TYNDALE. 
(Signed) C. H. SPO#FFORD. 


GSz STATE OF OREGON, ok 
County of Multnomah, Sa 
3e it remembered that on this 3d day of July, A. D. 1882, before 
the undersigned, a notary public in and for said county and State, 
personally appeared the above-named C. H. Lewis, J. N. Dolph, 
Henry Failing, W.S. Ladd, and C. FH. Prescott, who are known to 
me to be the identical persons described in and who executed the 
foregoing instrument, and acknowledged to me that they executed 
the same for the uses and purposes therein mentioned. 


— EE 
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In testimony whereof I have hereunto set my hand and seal the 
day and year above written. 
[SEAL.] | (Signed) W. TT. ILUME, 
: Notary Public in and for the State of Oregon. 


SratTe OF NEw YORK, @ 
City and County of New York, J ° 

Be it remembered that on this Ist day of August, 1852, before me, 
ilector H. Tyndale, a commissioner of the State of Oregon in and 
for the State of New York, personally appeared the above-named 
mit Villard, Artemas H. Holmes, William H. Starbuck, Simeon 

Reed, William Endicott, Jr., and George M. Pullman, who are 
heen to me to be the persons described in and who executed the 
foregoing instrument, and they severally acknowledged to me that 
they executed the same freely and voluntarily, and for the uses and 
purposes therein mentioned. 

In witness whereof I have hereunto set my hand and affixed my 
official seal on the date above written. 

[ SEAL. ] (Signed) HECTOR H. TYNDALE, 


Commissioner for Oregon in New York. 


69 That on or about the first day of August, 1881, by an in- 
denture of lease of that date, the plaintiff being thereto duly 
authorized under the laws aforesaid and of this State, and under the 
memorandum and articles of association hereinbefore set forth, de- 
mised unto the defendant a certain railway or railroad, the same be- 
ing the railroad owned by the plaintiff and in the State of Oregon 
as aforesaid, together with certain stations, depots, and other prop- 
erty connected therewith and belonging thereto, the property of 
plaintiff, for a term of ninety-six years from the date thereof, and 
the defendant being thereto duly authorized by iaw and its said arti- 
cles of incorporation, and by the resolution of its board of directors 
in consideration thereof, did, by the terms of said indenture of lease, 
covenant and agree, among other things, to pay to the plaintiff there- 
for the yearly rental of twenty-eight thousand pounds sterling of 
Great Britain, in equal half-yearly payments, on the fifteenth of 
May and eleventh ot November in each year, In advance. 
That upon the execution of said indenture of lease the said de- 
fendant entered into possession of said demised property, and has 
continued in the enjoyment of the same to the present time, but that 
on the fifteenth of May, 1854, the defendant, pretending that either 
it nor the plaintiff was authorized or empowered by law to enter into 
said indenture of lease, tendered and offered io restore possession of 
said demised property to plaintiff in its then condition, but that at 
the time of so tendering and offering to restore said property the 
sume Was not in equally ood condition as to repair, equip- 
70 ment, and value to the plaintiff as when received bv the de- 
fendant and es contemplated by the terms of said leasing. 
and the defendant pretended to disavow said lease 
That thereupon plaintiff would not accept said surrender so offered 
by defendant, but requested defendant to continue in the }.>ssession 
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of said property and road and operate the same, to prevent losses 
which might otherwise result from suddenly discontinuing such 
operation, upon the understanding that no aet by the said defend- 
ant in continuing the operation of said road should in any manner 
prejudice or work any disadvantage to said defendant in the posi- 
tion taken by it aforesaid, or in any position it might thereafter 
take in respect to said lease, in any suit, action, or proceeding : and 
on the further understanding that the plaintiff thereby made no 
admission that the said lease is other than valid and binding in all 
particulars, and that such operation of the road by the defendant 
should in no way prejudice the rights of the plaintiff under or in 
respect of said lease. | 

That upen said understanding defendant consented to retain its 
possession cf said property; that a written memorandum of said 
understanding and consent was entered into between the plaintiff, 
acting by its agent in that behalf, and the defendant, which mem- 
orandum was in the words and figures and to the effect following, 
that is to say : 

Memorandum. 


The Oregon Railway and Navigation Company having asserted 
the legal invalidity of the lease executed to that company by 
the Oregonian Railway Company,’ limited, dated August, 

71 1881, and disavowed and disclaimed any obligation there- 
under, and having offered to restore, and tendered to the 
company last mentioned, the property purporting to be demised by 
said lease, and Edmund Robertson, representing the said Oregonian 
Company, having requested Mr. T, Jefferson Coolidge, president of 
the said Oregon Railway and Navigation Company, to continue the 
operation of ‘the railroad purporting to be demised by said lease, for 
the purpose of preventing embarrassments and losses which might 
result from suddenly discontinuing the operation of the said rail- 
road, Mr. Coolidge has ex pressed his willingness to use his efforts to 
procure the operation of said road, to be continued for the period of 
six months from the present time, so far as the same may be accom- 
plished without serious loss to the Oregon Railway and Navigation 
Company; but it is understood that he incurs hereby no legal obli- 
gation, either personally or on behalf of said company ; and it is 
also understood that no act by him or by said Oregon Railway and 
Navigation Company in so continuing the oper ration of said road 
shall in any manner prejudice or work any disadvantage to said. 
Oregon Railway and Nay gation Company in the position taken by 
said company as aforesaid, or in any position 1t may hereafter take, 
in respect to said lease, in any suit, action, or proceeding, or other- 
wise. It is further expressly understood that the said Edmund 
Robertson, on behalf of the Oregonian Railway Company, makes no 
admission that the said lease is other than valid and binding in all 
particulars, and that this paper shall in no way prejudice the rights 
of the Oregonian Railway Company under or in respect of said 


lease. 


7—922 
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Dated May 15th, 1884, New York. 
T. JEFFERSON COOLIDGE, 
Pres. O. RB. “ N. Co. 
EDMUND ROBERTSON, 
Attorney-in-fact for the Oregonian Railway Company, Limited. 


~] 
bo 


That the defendant has been in possession of said demised_ pro- 
perty from the date of said indenture of lease to the present time. 

That, though requested thereto by the plaintiff, the defendant has 
refused and neglected to pay to plaintiff the sum of fourteen thoa- 
sand pounds sterling, the installment of rent, which, as aforesaid, 
became due under said indenture of lease on the fifteenth of May, 
1884, and the same and the whole thereof remains due and unpaid. 

That the equivalent of said sum of fourteen thousand pounds 
sterling is the sum of $68,151.00. 

Wherefore plaintiff prays judgment against said defendant for 
said sum of $68,131.00, in lawful money of the United States, with 
lawful interest thereon from and after the said loth day of May, 
1884, and for the costs and disbursements of this action. 

H. H. NORTHUP, W. B. GILBERT, 
J. W. WHALLEY, & PAUL R. DEADY, 
Attorneys for Plaintiff. 


UNITED STATES OF AMERICA, | 
oko B SS 
District of Oregon, f 


I, Hugh Roger, being first duly sworn, say [am the managing 
agent of the plaintiff above named, within the State of Oregon, and 
that the foregoing amended complaint is true as I verily believe. 


HUGH ROGER. 


Subscribed and sworn to before me this 15th day of August, 1884. 
| SEAL. | PAUL R. DEADY, 
Notary Public for Oregon. 


73 Due service of a copy of the above-amended complaint, if 
hereby admitted to have been duly made on me, at Portland, 
Multnomah county, Oregon, on this 15th August, 1854. 
DOLPH, BELLINGER, 
MALLORY, anp SIMON. 


Endorsed: Filed Aug. 15th, 1884. R. H. Lamson, clerk. 


734 And afterwards, to wit,on Monday, the 18th day of August, 

1884, the same being the 55th judicial day of the regular 
April term of said court—present, the Honorable Matthew P. 
Deady, United States district judge, presiding—the following pro- 
ceedings were had in said ease, to wit: 
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74 THE OREGONIAN Ratnway Company, Limited, 
vs. No. 1035. 
THE OREGON RAILWAY AND NAVIGATION COMPANY. 


, Avaust 18, 1884. 
Now at this day comes the defendant in the above-entitled cause, by 
Mr. Cyrus A. Dolph, of counsel, and, upon motion of said defendant, 
it is ordered that it have until September 5th next in which to 
demur or answer. 


743 And afterwards, to wit, on the 5th day of September, 1884, 
there was duly filed in said court an answer to amended com- 
plaint in words and figures as follows, to wit: 


79 In the Cireuit Court of the United States for the District of 
Oregon. 


THE OREGONIAN RAILWAY Company, Limited, Plaintiff, 
Us. 
THe OREGON RAILWAY AND NAVIGATION Company, Defendant. 


The defendant answers to the amended complaint herein : 

That it has no knowledge or information sufficient to form a be- 
hef as to whether the plaintiff was at any time or is a corporation 
created or existing under or by virtue of an act of Parliament of the 
United Kingdom of Great Britain and Ireland, entitled an act for 
the incorporation, registration, and winding up of trading companies 
and associations, dated and passed August 7th, 1862, and of the acts 
amendatory thereof, or as to whether plaintiff at any time was or is 
a corporation by virtue of any act of said Parliament, or as to whether 
plaintiff at any time was or is at all a corporation. 

That defendant has no knowledge or information sufficient to form 
a belief as to whether the persons in the amended complaint men- 
tioned, or as to whether any persons, on the 3d day of April, 1880, 
or at any time, in pursuance of any provision of the said alleged 
companies’ act, or of the provisions of any act of said Parliament, or 
at all, made or entered into or executed any memoraridum of asso- 
ciation entitled “A memorandum of association of the Oregonian 
Railway Company, Limited,” or as to whether any memorandum of 

association was at all made, executed, or entered into at any 
76 time in words or figures or effect as recited and set forth in 
said amended complaint. 

That defendant has no knowledge or information sufficient to 
form a belief as to whether the persons in said amended complaint 
mentioned, or as to whether any persons, on the 30 day of April, 
1880, or at any time, in pursuance of any provisions of the said al- 
leged or of any act of the said Parliament, or at all, made or entered 
into or executed any articles of association or delivered any articles 
of association to the registrar of Joint stock companies, as required by 
section 17 of said alleged act, or otherwise, or as to whether said reg- 
istrar did at any time retain or register any memorandum or articles 
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of association or certified the said Oregonian Railway Company, 
Limited, to be incorporated or to be limited, or as to whether any 
articles of association were at any time made, executed, or entered 
into in words or figures or effect as set forth in said amended coim- 
plaint. 

That defendant denies that plaintiff became or is vested with the 
rights, powers, or franchises to build, construct, recons*ruct, divert, 
equip, own, operate, lease, sue, transfer, or dispose of or purchase or 
otherwise acquire, hold, operate, use, work, or deal in any railway or 
‘ailways, railroad or railroads, or branch or extension thereof, or tele- 
graph or telephone lines, warehouse or warehouses, or building or 
buildings for receiving or storing grain or other produce in the States 
ef Oregon, California, or Nevada, or in the Territories of Washington 
or Idaho, or of carrying passengers or freight in either of said States 
or Territories; and that defendant has no knowledge or informa- 

tion sufficient to form a belief as to whether said plaintiff 
iwi became or is an incorporated company, or had or has any of 
the other rights, powers, privileges, or franchises mentioned 
or described in said alleged memorandum or articles of association. 

That defendant has no knowledge or information sufficient to 
form a belief as to whether plaintiff has its or any registered office 
at Dundee, in Seotland, or elsewhere, or transacis business in the 
State of Oregon, or has complied with the laws of said State for the 
regulation of foreign corporations doing business therein, or with 
the foreign laws as set out in said complaint, or has complied with 
any foreign law so as to entitle or authorize it to transact business 
in this State or elsewhere. 

That defendant has no knowledge or information sufficient to 
form a belief as to whether the plaintiff owns a railroad in the State 
of Oregon. 

That defendant admits that it is and was during the times in the 
complaint mentioned was a corporation duly incorporated under the 
laws of the State of Oregon; but defendant denies that it ever had 
or has the power, right, or franchise to purchase or lease any rail- 
road or railroads in the State of Oregon. 

That defendant denies that any time plaintiff demised unto it the 
railroad or railway in the complaint mentioned, and defendant al- 
leges that about the Ist day of August, 1881, the president and as 
sistant secretary of the defendant signed an instrument in writing 
and affixed thereto defendant’s corporate seal, which inst ument 

Was In Its terms such an indenture of lease as is described in 
78 the amended compiaint, and is, in fact the instrument so de- 

scribed; but defendant denies that either plaintiff or defend- 
ant was at any time authorized to enter into said or any indenture 
of leasing, and defendant alleges that both the plaintiff and the de- 
fendant were without the power or authority to enter into such con- 
tract; that the State of Oregon did not authorize or consent to such 
contract of leasing or to any leasing by the plaintiff or taking in 
lease by the defendant of the said railway, and the said pretended 
agreement was unauthorized and void. 

That itis true defendant, upon the execution of said pretended 
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lease, entered into possession of the said railway, and so continued 
to the 15th day of May, 1884, but defendant denies that since said 
last-named date it has or now is in possession of the same, uncer or 
in pursuance of the said pretended lease. 

And the defendant alleges that at all times since said 15th of May, 
1854, it has had, and now has, possession of said railway property, 
in pursuance of the memorandum of agreement between T. Jeffer- 
son Coolidge, av president of defendant, and Edmund Robertson, as 
attormney-in-fact for plaintiff, which memoranaum is set forth in the 
amended complaint. 

Defendant denies that at the time of tendering and offering to re- 
store said property the same was not in equ: ally ood condition as 
to repair, equipment, or value as when received from plaintiff by 
defendant. 

Detendant denies that any sum of money is unpaid and due plain- 
tiff from defendant, and it alleges that it has fully paid the rental 

provided for in the said pretended lease for the full period 
79 during which it held possession of said railway under the 

same, being for the period ending on said 15th day of May, 
1884. 

Wherefore defendant prays for jadgment against plaintiff for its 
costs and disbursements herein. 

DOLPH, BELLINGER, 
MALLORY, anp SIMON, 
Att’ys for Deft. 
STATE OF OREG oY, |. 
County of Multnomah, j °°’ 

I, Theodore Wygant, being first duly sworn, say I am the secre- 
tary of the defendant, and that I have read the foregoing answer, 
and I believe the same to be true. 


THEODORE WYGANT. 


Subscribed and sworn to before me this 5th day of September, A. 


D. 1884. 
[SEAL. | W. T. HUME, 
Notary Public ir and for Oregon. 


Service upon us of a copy of the within answer this day is hereby 
admitted, 
September 5, 1854. 
WHALLEY, NORTHUP, ann DEADY, 
Of Counsel for Plaintiff. 
(Endorsed:) Filed Sept. 5, 1884. R. H. Lamson, clerk. 


793 And afterwards, to wit, on the 6th day of September, 188-, 
there was duly fil vd in said court a stipulation in words and 
figures as follows, to wit: 
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SO In the Cireuit Court of the United States for the Ninth Judi- 
cial Circuit, District of Oregon. 


THE OREGONIAN Rattway Company, Limited, Plaintiff, ) 


vs. lx 
= -_— O. eon 
THE OrEGON Rattwiy AND NAVIGATION Company, De- | 
fendant. 


It is agreed by and between the plaintiff and the defendant in the 
above-entitled cause that the plaintiff may have ten days from this 
date in which to move, demur, plead, or reply to the answer of 
defendant to the amended complaint in this cause. 

DOLPH, BELLINGER, 
MALLORY, ano SIMON, 
Def't’s Attys. 


(Endorsed :) Filed Sept. 6, 1884. R. H. Lamson, clerk. 


803 And afterwards, to wit, on the 9th day of September, 1884, 
there was duly filed in said court a demurrer in words and 
figures as follows, to wit: 


81 In the Circuit Court of the United States for the Ninth Judi- 
cial Circuit, District of Oregon. 
THE OREGONIAN Rattway Company, Limited, Plaintiff, | 
vs. N 
THe OREGON RaILWAY AND NAVIGATION Company, De- (“°° 
fendant. \ 


And now comes the above-named corporation, plaintiff, by its at- 
torneys Northup & Gilbert and J. W. Whalley, and demurs to the 
answer of the defendant herein filed, for the reason that said answer 
constitutes no defence to the cause of action in the complaint alleged. 

NORTHUP anp GILBERT anp 
J. W. WHALLEY, 
Attorneys for Plaintiff. 


UniIrep STaTEs OF AMERICA, ye 
District of Oregon, 


Due service of the within demurrer is hereby admitted to have 
been made on us at Portland, Multnomah county, Oregon, on this 


the 9th day of September, 1884. 
DOLPH, BELLINGER, 


MALLORY, anp SIMON, 
: Def't’s Att’ ys. 


(Endorsed:) Filed Sept. 9, 1884. R. H. Lamson, clerk. 
813 And afterwards, to wit, on the 9th day of September, 1884, 


there was duly filed in said court a notice in words and 
figures as folllows, to wit: 


THE OREGONIAN RAILWAY COMPANY, LIMITED. DO 


82 In the Cireuit Court of the United States for the Ninth Judi- 
cial Circuit, District of Oregon. 


THE OREGONIAN RAILWay Company, Limited, Plaintiff, 


vs. a 
ry. , , : \ : " Ya oO. aca 
THE OREGON RAILWAY AND NAVIGATION CoMPANY, 

Defendant. 


To the above-named defendant and to Messrs. Dolph, Bellinger, 
Mallory, and Simon, its attorneys. 


GENTLEMEN: Take notice that on Monday, the 15th day of Sep- 
tember, 1884, at the hour of ten o’clock a. m. of said day, or as soon 
thereafter as counsel can be heard, the plaintiff, by its attorneys, will 
at the United States circuit court room, move the above-entitled 
court to set down for hearing at a day certain the demurrer herein 
filed by the plaintiff to the answer of the defendant. 

Respectfully yours, 
NORTHUP & GILBERT anp 
J. W. WHALLEY, 
Attorneys for Plaintiff. 


UnIreD States OF AMERICA, District of Oregon: 


Due service of the within notice is hereby admitted to have been 
made on us at Portland, Oregon,on this 9th day of September, A. D. 


1884. 
DOLPH, BELLINGER, 
MALLORY, ano SIMON, 
Def’t’s Att’ys. 


(Endorsed :) Filed Sept. 9, 1884. R.H. Lamson, clerk. 


823 And afterwards, to wit,on the 11th day of September, 1884, 
there was duly filed in said court a stipulation in words and 
figures as follows, to wit: 


83 In the Cireuit Court of the United States for the Ninth Judi- 
cial Circuit, District of Oregon. 


THE OREGONIAN RAILWAY CoMPANny, Limited, 
Plaintiff, 
vs. -No. —. 
THE OREGON RAILWAY AND NAVIGATION CoMPANY, 
Defendant. 


It is hereby stipulated and agreed by and between the plaintiff 
and defendant herein, acting by and through their respective attor- 
neys, that the demurrer to the answer herein filed shall be heard, 
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the court consenting, on the first day the above-entitled court shall 
meet after Saturday, the 20th day of September, A. D. 1854. 
NORTHUP & GILBERT & 
J. W. WHALLEY, 
Att’ys for Plaintiff. 
DOLPH, BELLINGER, 
MALLORY, ann SIMON, 
Attys for Def't. 


(Endorsed:) Filed Sept. 11, 1884. R. H. Lamson, clerk. 
833 And afterwards, to wit, on Monday, the 15th day of Sep- 
tember, 1884, the same being the 69th judicial day of the reg- 
ular April term of said court—present, the Honorable Matthew P. 
Deady, United States district judge, presiding—the following pro- 
ceedings were had in said case, to wit: 


84 OREGONIAN Rat~way Company, Limited, ) 
vs. No. 1035. 
THE OREGON RAILWAY AND NAVIGATION COMPANY. { 


SEPTEMBER 15, 1854. 
Now at this day comes the plaintiff in the above-entitled cause, 
by Mr. John W. Whalley, of counsel, and the defendant, bv Mr. 
Charles B. Bellinger, of counsel, and, upon motion of said detend- 
ant, it is ordered that said defendant be, and it is hereby, allowed to 
withdraw its answer to the amended complaint. herein, and to file 
an amended answer thereto. 
843 And afterwards, to wit, on the 16th day of September, 1854, 
there was duly filed in said court [an] answer in words and fig- 
ures as follows, to wit: 


85 In the Circuit Court of the United States for the District of 
Oregon. 
THE OREGONIAN RAILWAY Company, Limiter. Plaintiff, 
US. 


THE OREGON RAILWAY AND NAVIGATION Company, Defendant. 


The defendant answers to the amended complaint herein: 

That it has no knowledge or information sufficient to form a 
belief as to whether the plaintiff was at any time or is a corporation 
created or existing under or by virtue of an act of Parliament of 
the United Kingdom of Great Britain and Ireland, entitled an Act 
for the incorporation, registration, and winding up of trading com- 
panies and other associations, dated and passed August 7th, 1862, 
and of the acts amendatory thereof, 01 as to whether plaintiff at any 
time was or is a corporation, by virtue of any act of said Parliament, 
or as to whether plaintiff at any time was or is at all a corporation. 

‘That defendant has no knowledge or information sufficient to form 
a belief as to whether the persons in the amended complaint men- 
tioned, or as tu whether any persons, on the 30th day of April, or at 
any time, in pursuance of any provision of the said alleged Compa- 
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nies’ Act, or of the provisions of any acts of said Parliament, or at all 

made or entered into or executed any memorandum of association, 

entitled “A memorandum of Association of the Oregonian Railway 

Company, limited,” or as to whether any memorandum of associa- 
tion was at all made, executed, or entered into at any time in 

86 words or figures or effect as recited and set forth in said 
amended complaint. 

That defendant has no knowledge or information sufficient to form 
a belief as to whether the persons in the said amended complaint 
mentioned, or as to whether any persons on the 50th day of April, 
1880, or at any time, In pursuance of any provision of the said 
alleged or of any act of the said Parliament, or at all, made or en- 
tered into or executed any articles of association or delivered any 
articles of association to the register of Joint stock companies, as re- 
quired by section 17 of said alleged act, or otherwise, or as to 
whether such register did at any time retain or register any memo- 
randum or articles of association, or certified the said Oregonian 
Railway Company, limited, to be incorporated or to be limited, or 
as to whether any articles of association were at any time made, ex- 
ecuted, or entered into in words or figures or effect as set forth in 
said amended complaint, 

That defendant denies that plaintiff became or is vested with the 
powers, privileges, or franchises to build, construct, reconstruct, 
divert, equip, own, operate, lease, sell, transfer, or dispose of, or pur- 
chase, or otherwise acquire, hold, operate, use, work, or deal in any 
railway or railways, railroad or railroads, 6r branch or extension 
thereof, or telegraph or telephone lines, warehouse or warehouses or 
building or buildings for receiving or storing grain or other pro- 
duce in the State of Oregon, California, or Nevada or in the Terri- 
tories of Washington or Idaho, or of carrying passengers or freight in 
either of said Statesor Territories ; and that defendant has no knowl- 

edge or information sufficient to form a belief as to whether 
87 said plaintiff became or is an incorporated company, or had or 

has any of the other rights, powers, privileges, or franchises 
mentioned or described in said alleged memorandum or articles of 
association. 

That defendant has no knowlegde or information sufficient to 
form a belief as to whether plaintiff has its or any registered office 
at Dundee, in Scotland, or elsewhere, or transacts business in the 
State of Oregon, or has complied with the laws of said State of Oregon 
for the regulation of foreign corporations doing business therein or 
with the foreign laws as set out in said complaint, or has complied 
with any foreign law so as to entitle or authorize it to transact busi- 
ness in this State or elsewhere. 

That defendant has no knowledge or information sufficient to 
form a belief as to whether the plaintiff owns a railroad in the State 
of Oregon. 

That defendant admits that it is,and was during the times in the 
complaint mentioned, a corporation duly incorporated under the 
laws of the State of Oregon, but defendant denies that it ever had or 
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has the power, right, or franchise to purchase or lease any railroad 
or railroads in the State of Oregon. 

That defendaat denies that at any time plaintiff demised unto it 
the railway or railroad in the complaint mentioned, and defendant 
alleges that about the first day of August, 1881, the president and 
assistant secretary of the defendant signed an instrument in writing 
and affixed thereto defendant’s corporate — wegen instrument was 

in its terms such an indenture of lease as is described in the 
88 amended complaint, and is, in fact, yr instrument so de- 

scribed; but defendant denies that either plaintiff or defend- 
ant was at any time authorized to enter into said or any indenture 
of leasing; and defendant alleges that both the plaintiff and the 
defendant were without the power or authority to enter into such 
contract; that neither the president nor secretary of the defendant 
had authority to execute, for or on behalf of defendant, such or any 
indenture of lease; that the State of Oregon did not authorize or 
consent to such or any contract of leasing by plaintiff or taking in 
lease by defendant of the said railway; that the stockholders of de- 
fendant did not at any time assent thereto, nor did a majority of 
them so do, and that the said pretended agreement was unauthorized 
and void. 

That it is true that defendant, upon the execution as aforesaid of 
said pretended lease, entered into possession of said road and so con- 
tinued to the 15th of May, A. D. 1884, but defendant denies tnat 
since said last-named date it has been or now is in possession of the 
same under or in pursuance of the said pretended lease, or other- 
wise than at the special request of plaintiff for the accom modation 
of plaintiff, and solely to prevent losses which might otherwise re- 
sult to plaintiff from discontinuing the operation of such road, and 
in accordance with the terms of a written memorandum of agree- 
ment entered into on said day by the defendant through its presi- 
dent and the plaintiff through Edmund Robertson, its attorney- 
in-fact, which memorandum of agreement is as set forth in the 

‘complaint. 
89 And defendant alleges that at all times since the said ten- 
der of possession by defendant to plaintiff it has had and 
now has possession of said railway and property in said instrument 
pretended to be demised solely in pursuance of the said agreement 
of May 15th, 1884. 

That defendant denies that at the time of tendering and offering 
to restore said property the same was not in equally good condition 
as to repair, equipment, or value as when received by defendant. 

Wherefore defendant prays judgment against plaintiff for its costs 


and disbursements herein. | 
DOLPH, BELLINGER, 
MALLORY, anp SIMON, 
Attorneys for Defendant. 


STATE OF OREGON, 
County of Multnomah, 


I, Theodore Wygant, being first duly sworn, say I am the secre- 
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tary of the defendant above named; that I have read the foregoing 
answer, and the same is true, as I verily believe. 


THEODORE WYGANT. 
Subscribed and sworn to before me this 15th day of September, 


A. D. 1884. 
W. T. HUME, 
Notary Public in and for Oregon. 


Iendorsed: Filed Sept. 16, 1884. R. H. Lamson, clerk. 


893 And afterwards, to wit, on the 17th day of September, 188-, 
there was duly filed in said court a demurrer in words and 
figures as follows, to wit: 


90) In the Circuit Court of the United States for the District of 
Oregon. 


THE OkEGONIAN Rattway Company, Limited, Plaintiff, 
vs. 


THE OREGON Rattway & NaAvicatton Company, Defendant. 


Now comes the plaintiff above named, by and through its attor- 
neys, Whalley, Northup, and Deady, and demurs to the amended 
answer to the amended complaint filed herein on the 16th day of 
September, 1854, for the reason that the said amended answer does 
not constitute a defense to the action. = 

W. B. GILBERT & WHALLEY, 
NORTHUP ano DEADY, 
Att’ys for Plaintiffs. 


Service of a copy of the foregoing demurrer is hereby accepted 
and acknowledged this 16th day of September, 1884. 
DOLPH, BELLINGER, 
MALLORY, anv SIMON, 
Aity’s for Deft. 


U. S. of AMERICA, 
District of Oregon, 
We, the undersigned, hereby certify that we have examined the 
foregoing demurrer, and deem that the same is well taken in point 


of law. 
WHALLEY, NORTHUP, ann DEADY. 


Endorsed: Filed Sept. 17, 1884. R. H. Lamson, clerk, by G. 
G. Gammans, deputy. 
903 And afterwards, to wit, on the 17th day of September, 1854, 


there was duly filed in said court a stipulation in words and 
figures as follows, to wit: 
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9] In the Cireuit Court of the United States for the Ninth Ju- 
dicial Cireuit, District of Oregon. 


THe OREGONIAN Rattpway Company, Limited, Plaintiff, ) 


VS. 3 No ee 
THe Oregon Rattbway AND NAVIGATION ComPANy, De- {7° 
: fendant. ] 


It is hereby stipulated and agreed by and between the parties to 
this action, by and through their respective attorneys, that the de- 
murrer filed herein to the amended answer filed herein, the court 
consenting, shall be heard on the 7th day of October, 1554. 

W. B. GILBERT & WHALLEY, 
NORTHUP & DEADY, 
Attys for Plaintiff. 
DOLPH, BELLINGER, 
MALLORY. anp SIMON, 
Att’ys for Defendant. 


(Endorsed :) Filed Sept. 17, 1854. R. H. Lamson, clerk, by G. G. 
Gammans, deputy. 


H13 And afterwards, to wit, on the 24th day of September, 1854; 
there was duly filed in said court a notice in words and fig- 
ures, as follows, to wit: 


92 In the Cireuit Court of the United States for the Ninth Ju- 
dicial Circuit, District of Oregon. 


THE OREGONIAN Rattway Company, Limited, ram, | 


US. ix 
8 “| Y | ? ~ O. a. 
THE OREGON RAILWAY AND NAVIGATION COMPANY. De- 
“ b] 
tendant. 


To the above-named defendant corporation and to Messrs. Dolph, 

Bellinger, Mallory, and Simon, its attorneys: 

Please take notice that on Wednesday, the 24th day of September, A. 
D. 1884, at the hour of 10 o’clock a. m. of said day, or [as] soon there- 
after as application can be heard, the above-named plaintiff will, by 
its attorneys undersigned, apply to the clerk of the above-entitled 
court, at his office in the city of Portland, in the district of Oregon, 
for the issuance by him of a commission to some proper person in 
Dundee, Scotland, in the United Kingdom of Great Britain, to be 
chosen by said clerk, in the want of parties not — on the person 
to whom said commission shall issue, to take on behalf of the 
plaintiff herein the testimony by deposition of the following-named 
witnesses, namely: Thomas Thornton, solicitor, of Dundee, Scot- 
land ; David Ferguson, secretary Oregonian Railway Company, lim- 


ited, residing at Dundee, Scotland, and John J. Reid, registrar of 


joint stock companies, residing in Edinburg, Scotland; said _testi- 
mony when taken to be read and used on the trial of this cause on 
behalf of the plaintiff; all or either of them to be examined for the 
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plaintiff upon the direct interrogatories to be attached to said com- 
mission, and such cross-interrogatories as you may propose, to be 
allowed by said clerk. 

93 Very respectully, yours, 

NORTHUP & GILBERT & 

J. W. WHA! LEY, 

Attorneys for Plaintiff. 

DistRICT OF OREGON, 88: 

Service of the foregoing notice is hereby accepted at Portland, in 
sald district of Oregon, this the 19th day of September, A. D. 1884, 
and ail further service is hereby waived. 

DOLPH, BELLINGER, 
MALLORY, anp SIMON, 
Attorneys for Defendant. 


Endorsed: Filed Sept. 24, i884. R. H. Lamson, clerk. 


934 And afterwards, to wit, on the 27th day of September, 1884, 
there was duly filed in said court objections to interrogatories 
in words and figures as follows, to wit: 


94 In the Cireuit Court of the United States, for the Ninth Ju- 
dicial Circuit, District of Oregon. 


THE OREGONIAN RartLway Company, Limited, Framtel, } 


US. { N 
Ty a, y os O. >. 
THE OREGON RAILWAY AND NAVIGATION Company, De- 
fendent. 


Defendant objects to each of the interrogatories in paragraph num- 
bered two of the interrogatories filed herein by plaintiff, to be pro- 
pounded to David Ferguson, of Dundee, Scotland, on the ground 
that the evidence proposed to be elicited by each of the said inter- 
rogatories 1s Incompetent. 

Defendant objects to each of the interrogatories in paragraph num- 
berea 3 of the interrogatories filed as aforesaid on the ground that 
the evidence proposed to be elicited by each of the said interroga- 
torles 1s Incompetent. 

Defendant objects to interrogatory numbered 4 of the interroga- 
tories filed as aforesaid on the ground that the evidence proposed to 
be elicited thereby 1s Incompetent. 

Defendant objects to each of the interrogatories numbered 5 of 
the interrogatories filed as aforesaid on the ground that the evidence 
proposed to be elicited thereby 1s incompetent. 

Defendant objects to interrogatory numbered 6 of the interroga- 
tories filed as aforesaid on the ground that the evidence proposed to 
be elicited thereby 1s incompetent. 

Defendant objects to each of the interrogatories in paragraph 

95 numbered 7 of the interrogatories filed as aforesaid on the 

ground that the evidence proposed to be elicited thereby is 
incompetent. 
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Defe1dant objects to each of the interrogatories in paragraph num- 
bered 8 of the interrogatories filed as aforesaid on the ground that 
the evidence proposed to be elicited thereby is incompetent. 

Defendant objects to each of the interrogatories 1n paragraph num- 
bered 9 of the interrogatories filed as aforesaid on the ground that 
the evidence proposed to be elicited thereby 1s incompetent. 

Defendant objects to each of the interrogatories in paragraph num- 
bered 10 of the interrogatories filed as aforesaid on the ground that 
the evidence proposed to be elicited thereby 1s Incompetent. 

Defendant objects to each of the interrogatories In paragraph num- 
bered 11 of the interrogatories filed as aforesaid on the ground that 
the evidence proposed to be elicited thereby is incompetent. 

Defendant objects to each of the interrogatories in paragraph num- 
bered 12 of the interrogatories filed as aforesaid on the ground that 
the evidence proposed to be elicited thereby is incompetent. 

Defendant objects to the interrogatory numbered 15 of the inter- 
rogatories filed as aforesaid on the ground that the evidence pro- 
posed to be elicited thereby is incompetent. 

Defendant objects to the several interrogatories filed as aforesaid, 
and to each of the same, on the ground that the evidence proposed 
to be elicited thereby is incompetent. 
DOLPH, BELLINGER, 
MALLORY & SIMON, 

Attorneys for Defendant. 


96 Due service of a copy of the written objections to interrog- 
atories is hereby acknowledged, in the city of Portland, Mult- 
nomah county, State of Oregon, this September 27th, A. D. 1884. 
H. H. NORTHUP, 
Of Attys for Plaintiff. 


Endorsed: Filed September 27th, 1884. R. H. Lamson, clerk, 
by G. G. Gammans, deputy. 


963 And afterwards, to wit,on the 27th day of September, 1884, 
there was duly filed in said court objections to interrogatories 
in words and figures as follows, to wit: 


97 In the Cireuit Court of the United States for the Ninth Judi- 
cial Circuit, District of Oregon. 


THE OREGONIAN RatLtway Company, Limited, Plaintiff, 


vs. 
THE OrEeGoN Rattway And Navication Company, De- No. —. 
fendant. 


Defendant objects to each of the interrogatories in paragraph num- 
bered 2 of the interrogatories filed herein by plaintiff, to be pro- 
pounded to Thomas Thornton, solicitor, residing at Dundee, Scot- 
land, on the ground that the evidence proposed to be elicited thereby 
is Incompetent. 

Defendant objects to each of the interrogatories in paragraph num- 
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bered 5 of the interrogatories filed as aforesaid on the ground that 
the evidence proposed to be elicited thereby is incompetent. 

Defendant objects to interrogatory uumbered 4 of the interroga- 
tories filed as aforesaid on the ‘ground that the evidence proposed 
to be elicited thereby is incompetent. 

Defendant objects to each of the interrogatories in paragraph num- 
bered 5 of the interrogatories filed as aforesaid on the ground that 
the evidence proposed to be elicited thereby is incompetent. 

Defendant objects to interrogatory numbered 6 of the interroga- 
tories filed as aforesaid on the ground that the evidence proposed to 
be elicited thereby is incompetent. 

Defendant objects to each of the interrogatories In paragraph num- 
bered 7 of the interrogatories filed as aforesaid on the ground that 

the evidence proposed to be elicited thereby is incompetent. 
98 Defendant objects to each of the interrogatories in para- 

graph numbered 8 of the interrogatories filed as aforesaid on 
the ground that the evidence proposed to be elicited thereby ts in- 
competent. 

Defendant objects to interrogatory numbered 9 of the interroga- 
tories filed as aforesaid on the ground that the evidence propo<ed to 
be elicited thereby is incompetent. 

Defendant objects to interrogatory numbered 10 of the interroga- 
tories filed as aforesaid on the ‘ground that the evidence proposed to 
be elicited thereby is incompetent. 

Defendant objects to the interrogatory numbered 11 of the inter- 
rogatories filed as aforesaid on the ground that the evidence pro- 
posed to be elicited thereby is incompetent. 

Defendant objects to each of the interrogatories in paragraph num- 
bered 12 of the interrogatories filed as aforesaid on the ground that 
the evidence proposed to be elicited thereby is incompetent. 

Defendant objects to each of the interroge itories in paragraph num- 
bered 18 of the interrogatories filed as aforesaid on the ground that 
the evidence proposed to be elicited thereby is incompetent. 

Defendant objects to each of the interrogatories in paragraph num- 
bered 14 of the interrogatories filed as aforesaid on the ground that 
the evidence proposed to be elicited thereby 1s incompetent. 

Defendant objects to interrogatory numbered 15 of the inter roga- 
tories filed as aforesaid on the ground that the evidence proposed to 

be elicited thereby is incompetent. 
99 Defendant objects to each of the several interrogatories filed 
as aforesaid on the ground that the evidence thereby pro- 
pesed is incompetent. 
DOLPH, BELLINGER, 
MALLORY, anp SIMON, 
Attorneys for Defendant. 


Due service of a copy of the written objections to interrogatories 
is hereby acknowledged in the city of Portland, Multnomah ‘county, 


Oregon, this September 27th, 1884. 
H. H. NORTHUP, 
Of Aitys for PIF. 
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Endorsed: Filed Sept. 27th, 1884. R. H. Lamson, clerk, by G. G. 

Gammnians, deputy. 

994 And afterwards, to wit,on the 27th day of September, 1884, 

there was duly filed in said court objections to interrogatories 
in words and figures as follows, to wit: 
100 ~=In the Cireuit Court of the United States for the Ninth Ju- 
dicial Cireuit, District of Oregon. 


THe OreGontan Rattway Company, Limited, Plaintiff, ) 


Us. LN 
. vy | 6 4 a> O. —— 
THE OrEGON RAILWAY AND NAVIGATION ComMPpANy, De- 
fendant. 


Defendant objects to interrogatory numbered 2 of the interroga- 
tories filed herein by plaintiff to be propounded to John J. Reid, of 
Edinburg, Scotland, on the ground that the evidence proposed to 
be elicited thereby as incompetent. 

Defendant objects to interrogatory numbered 3 of the intevroga- 
tories filed as aforesaid on the ground that the evidence proposed to 
be elicited thereby is incompetent. 

Defendant objects to interrogatory numbered 4 of the interroga- 
tories filed as aforesaid on the ground that the evidence proposed to 
be elicited thereby is incompetent. 

DOLPH, BELLINGER, 
MALLORY, anp SIMON, 
Attorneys for Defendant. 


Due service of a copy of the written objections to interrogatories 
is hereby acknowledged at the city of Portland, Multnomah county, 
Oregon, on this Saturday, September 27th, 1884. 

NORTHUP & GILBERT & 
JW. WHALLEY, for PUf, 
By H. H. NORTHUP. 


Endorsed: Filed Sept. 27th, 1884. R. H. Lamson, clerk, by G.G. 
Gammians, deputy. 


1005 And afterwards, to wit, on the 29th day of September, 
1884, there was duly filed in said court a notice in words and 
figures as follows, to wit: 


101 = In the Cireuit Court of the United States for the Ninth Judi- 
cial Cireuit, District of Oregon. 
THE OREGONIAN Rattway Company, Limited, Plaintiff, ) 
vs, | 
THE OREGON RAILWAY AND NAVIGATION Company, De- 
fendant. 


> 


P Lye em, 


To the above-named defendants, and to Messrs. Dolph, Beliinger, 
Mallory and Simon, its attorneys: 


Please take notice that on Monday, the 6th day of October, A. D. 


.. 
( 
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1884, or as soon thereafter as counsel can be heard, at the court- 
room of the above-entitled court, in Portland. in the District ot 
Oregon, at the hour ef ten o’clock a.m. of said bth day of October 
1884, the abov e-named plaintiff will, by its counsel, make an appli- 
cation to the Hon. Matthew P. Deady, judge of said court, to settle 
the interrogatories to be addressed to witnesses, Thomas Thornton, 
John J. Reid, and Daniel F erguson, and to be attached to the com- 
mission allowed herein. 
Dated this September 29th, 1884. 
NORTHUP & GILBERT anp 
J.W. WHALLEY, 
Attorneys for Plaintiff. 


Service of the foregoing notice, by a duly certified copy, accepted 
at Portland, in said county and district, this 29th day of September, 
A. D. 1884. 

DOLPH, BELLIGER, 
MALLORY & SIMON, 
Attorneys for the Defendant Above. 


— (Endorsed:) Filed Sept. 29, 1884. R. H. Lamson, clerk, by G. G. 
Gammans, deputy. 


101! And afterwards, to wit, on Tuesday, the 7th day of October, 

1884, the same being the 2nd judicial day of the regular Oc- 
tober term of said court--present, the Honorable Lorenzo Sawyer, 
U.S. cireuit judge, and the Honorable Matthew P. Deady, United 
States district judge presiding—the following proceedings were had 
in said case, to wit: 


102 THe OREGONIAN Ratnway Company, Limited, 
vs. No. 1035. 
THE OhKEGON RAILWAY AND NAVIGATION COMPANY. 


OcToBER 7, 1884. 


Now, at this day, comes the plaintiff in the above-entitled cause, by 
Mr. John W. W halley and Mr. William B. Gilbert, of counsel, and 
the defendant, by Mr. Cyrus A. Dolph and Charles B. Bellinger, of 
counsel, and this cause comes on to be heard upon the demurrer to 
the amended answer herein; and the court having heard the argu- 
ments of the counsel will advise thereof. 


1023 And afterwards, to wit, on Wednesday, the Sth day of Oc- 

tober, 1884, the same being the 3 d judicial day of the regular 
October term of said court—present, the Honorable Lorenzo Saw yer, 
U.S. circuit judge, and the Honorable Matthew P. Deady, United 
States district Judge, presiding—the following proceedings were had 


in said case, to wit: 
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103 THe OrEGONIAN Rattway Company, Limited, ) 
US. +» No. 1035. 

THE OREGON RAILWAY AND NAVIGATION Commane. 4 

OcToBER 8, 1854. 
This cause having heretofore been heard upon the demurrer to 
the amendéd answer herein, and argued by Mr. John W. Whalley 
and Mr. William B. Gilbert, of counsel for plaintiff, and by Mr. Cyrus 
A. Dolph and Mr. Charles B. Bellinger, of counsel for defendant, and 
taken under advisement by the court; and now, at this day, the 
court being fully advised in the premises, it is ordered that the said 
demurrer be, and the same is hereby, overruled; and, upon motion 
of said plaintiff, it is ordered that it be, and it hereby is, allowed to 
file a motion to strike out the amended answer berein as frivolous; 
and, upon motion of said defendant, it is ordered that it have until 
the eighteenth instant to amend or withdraw its said answer. 


10323 And afterward, to wit,on the 14th day of October, 1854, 
there was duly filed in said court a motion in words and 
figures as follows, to wit: 


104 ~=I[n the Cireuit Court of the United States for the District of 
Oregon. 


THE OREGONIAN RAaILWAy Company, Limited, Plaintiff, 
vs. 
THE OREGON RAILWAY AND NAVIGATION Company, Defendant. 


And now comes the plaintiff above named, by its attorneys, and, 
upon leave of the court for that purpose first had and obtained, moves 
the court upon the pleadings and record in this cause to strike out 
the last amended answer of the defendant herein filed for the reasons 
following: 

ist. Said last amended answer waives all other answers in said 
‘ause, and said last amended answer is frivolous, in that it raises no 
material issue, nor does it tender any material one. 

J. W. WHALLEY anp 
NORTHUP & GILBERT, 
Attys for Plaintiff. 

Due acceptance and service of a certified copy of the foregoing 
motion is hereby acknowledged on this 13th day of Oct., 1884. 

DOLPH, BELLINGER, 
MALLORY, anp SIMON, 
Attorneys for Defendant. 


Endorsed: Filed Oct. 14, 1884. R.H. Lamson, clerk, by G. G. 
Gammans, deputy. 


1043 And afterwards, to wit, on the 18th day of October, 1884, 
there was duly filed in said court an answer in words and 
figures as follows, to wit: 
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105 ~—s In the Circuit Court of the United States for the Ninth Judi- 
cial Circuit, District of Oregon. 
THE OREGONIAN RaILtway Company, Limited, Plaintiff, ) 
US. eee 
THE OREGON RAILWAY AND NAVIGATION Company, De- {~~ 
fendant. 


The defendant answers to the amended complaint: 

That it denies that the plaintiff, pretending to be the Oregonian 
Railway Company, limited, was at any time or is a corporation cre- 
ated or existing under or by virtue of any act of Parliament of the 
United Kingdom of Great Britain and Ireland entitled “An act for 
the incorporation, registration, and winding up of trading companies 
and other associations,” dated and passed August 7, 1862, and of the 
acts amendatory thereto, or that it was at any time an incorporation 
by virtue of any act of said Parliament, or is at all an incorpora- 
tion. 

That defendant admits that the several — in the amended com- 
plaint mentioned of that certain act of said Parliament therein re- 
ferred to contain the provisions recited in said complaint, and that 
it alleges that there is no other or further provision of said act, or 
of any act of said Parliament or law of said Kingdom, relating to 
the powers of corporations created or existing under the laws of said 
Kingdom ; that the provisions so recited comprise all the provisions 
of the laws of said Kingdom in respect to the powers or authority of 
corporations created or existing under the laws of said Kingdom; 

that said laws do not confer upon the plaintiff any power or 

106 authority to lease its said railroad property or franchises. 
That defendant has no knowledge or information sufficient to 
form a belief as to whether the persons in the amended complaint 
mentioned or as to whether any persons at any time, In pursuance 
of any provisions of said Companies’ Act or of any act of said parlia- 
ment, or at all, made or entered into or executed any memorandum 
of association entitled “A memorandum of association of the Ore- 
gonian Railway Company, limited,” or as to whether any memoran- 
dum of association was at all made, executed, or entered into at any 
time, in words or figures or effect as set forth in said amended com- 

laint. 

That defendant has no knowledge or information sufficient to 
form a belief as to whether the persons in the said amended com- 
plaint mentioned or as to whether any persons at any time, In pur- 
suance of any provision of the said alleged —, or of any act of said 
Parliament, or at all, made or entered into or executed any articles 
of association or delivered any such articles to the registrar of joint 
stock companies as required by section 17 of said alleged act, or 
otherwise, or as to whether such registrar did at any time retain or 
register any memorandum or articles of association or certified the 
said Oregonian Railway Company, Limited, to be incorporated or 
to be limited, or as to whether any articles of association were at any 
time made, executed, or entered into in words or figures or effect as 
set forth in said amended complaint, or as to whether the pretended 
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memorandum or articles of association of the said defendant are as 
set forth in said amended complaint. 
107 That defendant denies that plaintiff became or is vested 
with the rights, powers, privileges, or franchises to build, con- 
struct, reconstruct, divest, equip, own, operate, lease, sell, transfer, 
or dispose of; or purchase or otherwise acquire, hold, operate, use, 
work, or deal in any railway or railways, railroad or railroads, or 
branch or extension thereof, or telegraph or telephone lines, ware- 
house or warehouses, or building for receiving or storing grain or 
other produce in the States of Oregon, California or Nevada, or in 
the Territories of Washington or Idaho, or of carrying passengers 
or freight in either of said States or Territories ; and that defendant 
has no knowledge or information sufficient to form a belief as to 
whether said piaintiff has any registered office at Dundee, in Scot- 
land, or elsewhere, or transacts business in the State of Oregon, or 
has complied with the laws of said State for the reguiation of foreign 
corporations doing business therein, or with the foreign laws as set 
out in said complaint, or with any foreign laws. 

That defendant denies that plaintiff became or is an incorporated 
company, or had or has any of the rights, powers, privileges, or fran- 
chises mentioned in said alleged nemorandum or articles of associ- 
ation, or is entitled or authorized to transact business in this State 
er elsewhere, or owns a railroad in said State. 

That defendant admits that it is and was during the times in the 
complaint mentioned a corporation duly incorporated under the 

' laws of the State of Oregon; but denies that it ever had or 
108 has the power or right of franchise to purchase or lease any 
railroad in the State of Oregon. 

That defendant denies that at any time plaintiff demised unto 
it the railroad or railway in the complaint mentioned, but al- 
leges that about the first day of August, 1881, the president and 
assistant secretary of defendant signed the paper and writing relied 
upon by plaintiff as a lease; that neither plaintiff nor defendant 
was at any time empowered or authorized to execute such writing 
or to enter into any indenture of leasing; that the State of Oregon 
did not authorize or consent to such or any contract of leasing by 
plaintiff or taking in lease by defendant; that no special or other 
law has at any time been enacted by said State conferring such au- 


thority on either of the parties hereto; that the stockholders of 


defendant did not at any time authorize or assent to such or any 
contract of leasing, and the said pretended agreement was and is 
unauthorized and void. 

That it is true defendant, upon the execution, as aforesaid, of said 
writing, entered into possession of said road, and so continued to the 
15th of May, 1884, but defendant denies that since said time it has 
been or now is In possession thereof under or in pursuance of said 
writing or pretended lease, or otherwise than at the special request 
of plaintiff for its accommodation, and solely to prevent losses which 
might otherwise result to the plaintiff from discontinuing the ope- 
ration of such road, and in accordance with the terms of the written 
memorandum of agreement between the defendant’s president and 
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Edmuna Robertson, as attorney-in-fact for plaintiff, which agree- 
ment is set forth in the complaint; that at all times since the 
109 said tender of possession by defendant to plaintiff it has had, 
and now has, possession of said railroad property pretended 
to be demised solely in pursuance of the said agreement of May 15, 
1884. 

That defendant denies that any sum of money whatever is unpaid 
or dne plaintiff from defendant ; and it alleges that it has fully paid 
the rental provided for in said pretended | lease for the term during 
which it had possession of said railroad and railroad property under 
the same, being for the term ending May 15, 1884. 

That defendant denies that at the time of tendering and offering 
to restore said property the same was not in equally good condition, 
as to repair, equipment, or value, as when received by plaintiff. 

Wherefore defendant prays judgment against plaintiff for its costs 
and disbursements herein. 

J. N. DOLPH ano DOLPH, 
BELLINGER, MALLORY & SIMON, 
Attorneys for Def’t. 


UNITED STATES OF AMERICA, District of Oregon : 
I, Theodore Wygant, being duly sworn, say that I am secretary 
of the defendant, and that I believe the foregoing amended answer 


to be true. 
THEODORE WYGANT. 


Subseribed and sworn to before me this 17th day of October, A. D. 
1884. 
[SEAL. | J. SILVERSTONE, 
Notary Public vr and for Oregon. 


DisticT OF OREGON, 88: 

Service of the within amended answer in the above-entitled cause 

upon me as one of the plaintiff’s attorneys within this district 
110 is hereby acknowledged this 18th day of ‘Octoliok 1884. 
W. Bb. GILBERT, 
Of Attorneys for PU ff. 

(Endorsed :) Fled Oct. 18, 1884. R. H. Lamson, clerk, by G. G 
Gamrmans, deputy. 
1103 And afterwards, to wit, on the 24th day of October, 1884, 


there was duly Sled in said court a motion in words and 
figures-as follows, to wit: 


111 In the Cireuit Court of the United States for the District of 
Oregon. 


THE OREGONIAN RatLway Company, Limited, Plaintiff, 
vs. 
THe OrEGoN Ratnway & NAVIGATION Company, Defendant. 


And now comes the plaintiff herein, by its attorneys, and moves 
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the above-entitled court to strike out the amended answer of the 
defendant last filed in this cause, and thereupon to grant judgment 
in favor of plaintiff as prayed for in the amended complaint herein, 
for the reason that said last amended — is frivolous and immaterial. 
H. H. NORTHROP, W. B. GILBERT & 
J. W. WHALLEY, 
Attorneys for Plaintiff. 


Due service of the foregoing motion is hereby admitted to have 
been made on the undersigned by the delivery of a true copy 
thereof to them at Portland, Multnomah county, Oregon, this 24th 
day of October, 1884. 
DOLPH, BELLINGER, 
MALLORY, ann SIMON, 

Att’ys for Deft. 


Endorsed: Filed Oct. 24, 1884. R. H. Lamson, clerk, by G. G. 
Gammans, deputy. 


1114 And afterwards, to wit, on the 24th day of October, 1884, 
there was duly filed in said court a notice in words and 
figures as follows, to wit: 


112 ~=—s In the Cireuit Court of the United States for the Ninth Judi- 
cial Circuit, District of Oregon. 
THE OREGONIAN Rattway Company, Limited, Plaintiff, 
vs. 
THE OREGON RAILWAY AND NAVIGATION Company, Defendant. 


To Messrs. Dolph, Bellinger, Mallory, and Simon : 

GENTLEMEN: You will please take notice that on Wednesday, the 
29th day of October, 1884, at the hour of ten o’clock a. m. of said 
day, or as soon thereafter as application can be heard, the above- 
named plaintiff will, by the undersigned, its attorneys, apply to the 
above-entitled court to appoint a day certain in which it will hear 
argument on the motion to strike out the answer of the above-named 
defendant in the above-entitled suit, thereupon to grant judgment 
upon the ground that it is frivolous, now on file in the office of the 
clerk of said court. 

Respectfully, 


J. W. WHALLEY, 
Of Counsel for Plaintiff. 


Due service of the foregoing notice is hereby admitted to have 
been made on tne undersigned by a delivery of a true copy thereof 
to them at Portland, Multnomah county, Oregon, this 24th day of 


October, 1884 
DOLPH, BELLINGER, 
MALLORY, ano SIMON, 
Att’ys for Deft. 
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(Endorsed:) Filed Oct. 24, 1884. R. H. Lamson, clerk, by G. G. 
Gammans, deputy. : 


1123 And afterwards, to wit, on the 7th day of November, 1884, 
there was duly filed in said court a notice in words and fig- 
ures as follows, to wit: 


1138 In the Cireuit Court of the United States for the District of 
Oregon. 


THe OREGONIAN Rattway Company, Limited, Plaintiff, 
v8. 
THe OREGON RAILWAY AND NAVIGATION ComPpANyY, Defendant. 


To the Oregonian R’y Co., Lt., detendant above named, and to Mess. 
W halley, Northup «& De ady and W. B. Gilbert, its attorneys: 


You will please take notice that on Monday, the 10th day of No- 
vember, 1884, upon the coming in of the court, defendant will move 
for leave to amend its answer to the amended complaint herein, 
filed on the 18th day of October, 1884; that the amendments pro- 
posed and incorporated in the engrossed copy of amended answer 
proposed to be filed and herewith served. 

DOLPH, BELLINGER, 
MALLORY, AND SIMON, 
Att’ys for Def't. 


Due service of the written notice for leave to amend is hereby 
accepted within Multnomah county, State of Oregon, this the 7th 


day of November, 1884. 
J. W. WHALLEY, 
Of Att’ys for PUFf. 
Endorsed: Filed Nov. 7, 1884. R. H. Lamson, clerk, by G. G. 


Gammans, deputy. 


113} And afterwards, to wit, on Monday, the Ist day of Decem- 

ber, 1884, the same being the 26th judici al day ‘of the regu- 
lar October term of said court—present, the Honorable Matthew PP, 
Deady, United States district judge, presiding—the following pro- 
ceedings were had in said case, to wit: 
114. THe OREGONIAN RAILWAY CoMPANyY, Limited, ) 

* US. ~ No. 1035. 
THE OREGON RAILWAY AND NAVIGATION CoMPANY. 


DECEMBER IL, 1884. 


This cause having heretofore been heard upon the motion of 
plaintiff to strike out the second amended answer to the amended 
complaint herein as frivolous, and for Judgment, and upon the mo- 
tion of the defendant for leave to file its third armended answer to 
the said amended complaint, and argued by Mr. John W. Whalley, 
of counsel for plaintiff, and by Mr. Charles B. Bellinger, of counsel 
for defendant, and taken under advisement by the court, and now 
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the court being fully advised in the premises, it is ordered that the 
said motion to strike out and for judgment be, and the same is 
hereby, denied, and that the said motion for leave to file a third 
amended answer be,and the same is hereby allowed ; which said an- 
swer is now filed. 


114} And afterwards, to wit, on the Ist day of December, 1884, 
there was filed in said court an answer in words and figures 
as follows, to wit: 


115 In the Circuit Court of the United States for the District of 
Oregon. 


THE OREGONIAN Rartway Company, Limited, Plaintiff, 
vs. 
THe OreGon RAattway AND NAvIGATION Company, Defendant. 


The defendant answers to the amended complaint: 

That it denies that the plaintiff, pretending to be the Oregonian 
Railway Company, limited, was at any time or Is a corporation 
created or existing under or by virtue of an act of Parliament of the 
United Kingdom of Great Britain and Ireland, entitled an ac! for 
the incorporation, regulation, and winding up of trading companies 
and other associations, dated and passed August 7, 1862, and of the 
acts amendatory thereof, or that it was an incorporation, at any time, 
by virtue of any act of said Parliament, or is at all an incorpora- 
tion. 

That defendant admits that the several sections in the an. nded 
complaint mentioned of that certain act of said Parliament therein 
referred to contain the provisions recited in said complaint, and 
that it alleges that there is no other or further provisions of said act, 
or of any act of the said Parliament orlaw of said Kingdom, relating 
to the powers of corporations created or existing under the laws of 
said Kingdom ; that the provisions so recited comprise all of the 
provisions of the laws of said Kingdom in respect to the powers of 

authority of corporations created or existing under the laws 
116 = of said Kingdom; that said laws do not confer upon the 

plaintiff any power or authority to lease its said railroad, 
property, or franchise. 

That defendant has no knowledge or information sufticient to form 
a belief as to whether the persons in the amended complaint men- 
tioned or as to whether any persons at any time in pursuance of any 
provisions of said companies’ act, or of any act of said Parliament, 
or at all, made or entered into or executed any memorandum of 
association, entitled “A memorandum of association of the Oregon 
Railway Company, Limited,” or as to whether any memorandum of 
association was at all made, executed, or entered into at any time in 
words or figures or effect as set forth in said amended complaint. 

That defendant has no knowledge or information sufficient to 
form a belief as to whether the persons in seid amended complaint 
mentioned, or as to whether any persons at any time in pursuance 
of any provisions of the said alleged or of any act of the said Par- 
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liament, or at all, made or entered into or executed any articles of 
association, or delivered any such articles to the registrar of joint 
stock companies, as required by section 17 of said alleged act, or 
otherwise, or as to whether such registrar did at any time retain or 
register any memorandum or articles of association or certified the 
sald Oregonian Railway Company, Limited, to be incorporated or to 
be limited, or as to whether any articles of association were at any 
time made, executed, or entered inte in words or figures or effect, as 
set forth in said amended complaint, or as to whether the pretended 

memorandum or articles of association of said defendant are 
117 sas set forth in said amended complaint. 

That defendant denies that plaintiff became or is vested 
with the rights, powers, privileges, or franchises to build, con- 
struct, reconstruct, divert, equip, own, operate, lease, sell, transfer, 
or dispose of, or purchase or otherwise acquire, hold, operate, use, 
work, or deal in any railway or railways, railroad or railroads, or 
branch or extension thereof, or telegraph or telephone lines, ware- 
house or warehouses, or building for receiving or storing grain or 
other produce in the States of Oregon, California, or Nevada, or in 
the Territories of Washington or Idaho, or of carrying passengers 
or freight in either of said States or Territories; and that the defend- 
ant has no knowledge or information sufficient te form a belief as 
to whether said plaintiff has a registered office at Dundee, in Scot- 
land, or elsewhere, or transacts business in the State of Oregon, or 
has complied with the laws of said State for the regulation of foreign 
corporations doing business therein or with the foreign laws as set 
out in said complaint or with any foreign laws. | 

That defendant denies that plaintiff became or is an incorporated 
company or had or has any of the rights, powers, privileges or fran- 
chises mentioned in said alleged memorandum of articles of asso- 
ciation, or is entitled or authorized to transact business in this State 
or elsewhere, or owns a railroad in said States. | 

That defendant admits that it is and was during the times in the 
complaint mentioned a corporation duly incorporated under the laws 

of the State of Oregon, but denies that it ever had or has the 
118 power or right or franchise to purchase or lease any railroad 
in the State of Oregon. 

That defendant denies that at any time plaintiff demised unto it 
the railway or railroads in the complaint mentioned, but alleges 
that about the first day of August 1881, the president and assistant 
secretary of defendant signed the papers and writing relied upon by 
plaintiff as a lease, and ‘affixed thereto defendant’s corporate seal ; 
that neither of such officers of defendant had authority to execute 
on behalf of defendant such writing or indenture of jease. 

That neither plaintiff nor defendant was at any time empowered 
or authorized to execute such writing or to enter into any indenture 
of leasing; that the State of Oregon did not authorize or consent to 
such or any contract of leasing by plaintiff or taking in lease by 
defendant; that no special or other law has at any time been enacted 
by said State conferring such authority upon either of the parties 
hereto, or purporting so to do or relating thereto; that the stock- 
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holders of defendant did not at any time authorize or assent to such 
or any contract of leasing, and the said pretended agreement was 
and is unauthorized and void. 

That it is true that defendant, upon the execution, as aforesaid, of 
said writing, entered into possession of said road and so continued 
to the 15th day of May, 1884, but defendant denies that since said 
time it has been or now is in possession thereof under or in pursu- 
ance of said writing or pretended — or otherwise than at the special 
request of plaintiff for its accommodation, and solely to prevent ioss 
which might otherwise result to plaintiff from discontinuing the 

operation of such road, and in accordance with the terms 
119 = of the written memorandum of agreement between the de- 

fendant president and Edmund Robertson, as attorney-in-fact 
for plaintiff, which agreement is set forth in the complaint; that at 
all times since the said tender of possession by defendant to plaintiff 
it has had, and now has, possession of said railroad property pre- 
tended to be demised solely in pursuance of the said agreement of 
May 15th, 1884. 

That defendant denies that any sum of money whatever is un- 
paid or due plaintiff from defendant ; and it alleges that it has fully 
paid the rental provided for in said pretended lease for the term 
during which it had possession of said railroad and railroad prop- 
erty under the same, being for the term ending May 15, 1884. 

That the defendant denies that at the time of tendering and offer- 
ing to restore said property the same was not in equally good condi- 
tion as to repair, equipment, or value as when received by plain- 
tiff. 

For a further and separate defence herein defendant alleges: 

First. That the railroad or railroads which the defendant was and 
is organized to construct and operate, and the termini of which 
were specified in its articles of association, ran east from the city of 
Portland, in the State of Oregon, and between points and places in 
the eastern part of said State, and did not embrace the railroad 
mentioned and purporting to be demised in said lease, nor any rail- 
road running south from said city of Portland, or between points 

or places south of said city, and that the said railroad men- 
120 tion in said lease, and purporting to be demised thereby, is a 

wholly different road, forming no part of and having no near 
connection with or relation to the road or system of roads the ter- 
mini of which are mentioned in any of the articles of association of 
said O. R. & N. Company, defendant herein. 

Second. That prior to the execution of the pretended indenture 
of lease the whole of the capital of the defendant had been contrib- 
uted and applied in the construction and equipment of a railroad 
or railroads, the termini of which were specified in the articles of 
association, and which were wholly different from and independent 
of the railroad mentioned in said pretended lease and purporting to 
be demised thereby, and had no near connection with or relation to 
the railroad last above mentioned, and that the said pretended 
indenture of lease has never, in any manner, been authorized or 
assented to by the stockholders of the defendant, and that the act of 
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defendant’s officers, in seeking to bind defendant to said pretended 
indenture of lease, was a wholly unauthorized attempt to divert and 
subject the capital of defendant, contributed as above mentioned, te 
a wholly new object and- enterprise not contemplated when said 
capital was contributed and expended. 

Wherefore defendant prays judgment against plaintiff for its costs 
and disbursements herein. 

J. N. DOLPH anpb 


DOLPH, BELLINGER, 
MALLORY, anp SIMON, 
Att’ys for Deft. 


STATE OF OREGON, County of Multnomah: 
I, Theodore Wygant, being first duly sworn, say I am the 
1203 secretary of the defendant above named, and that I believe 
the foregoing answer to be true. 
THEODORE WYGANT. 
Subscribed and sworn to before me this 11th day of November, 


[SEAL. ] J. SILVESTONE, 
Notary Public in and for Oregon. 


We hereby acknowledge service of a copy of the foregoing answer 
upon us at Portland, Oregon, this 11th day of November, 1884. 


_ (Endorsed :) Filed Dee. 1, 1884. KR. H. Lamson, clerk, by G. G. 

Gammans, deputy. 

120? And afterwards, to wit, on the Ist day of December, 1884, 

there was duly filed in said court an opinion in words and 
figures as follows, to wit: 

121 Action to Recover Rent. 

U.S. Cireuit Court, District of Oregon. 
THE OREGONIAN Ratnway Company, Limited, \ 
v. : No. 1035. 
Tue Orecon Rarnway AND Navigation Company. } 
Monpbay, December 1, 1884. 

(1) Denial of Knowledge or Information.—A defendant is not bound to 
inform himself concerning the truth of an allegation, of which 
he never had any knowledge, before answering the same; and 
a denial of anv knowledge or information thereof is a sufficient 
denial, and will not be stricken out as sham unless it plainly 
appears that the same is false. 

(2) Frivolous Pleading.—A frivolous answer or defense is one which 
contains nothing that affects the plaintiff’s case and may be 
stricken out on motion; but a motion to strike out for frivo- 
lousness is not well taken if the matter included in it is ma- 
terial, if true. 
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(3) Plea in Bar or Abatement—In an action by a corporation on a 
contract, a denial of its corporate existence goes not only to the 
disability of the plaintiff, but to the cause of action also, and is 
therefore a plea or defense in bar of the actioz, and will be so 
considered, unless expressly pleaded in abatement. 

(4) Estoppel by Contract—A party who contracts with a corportion, as 
such, is thereby estopped, in an action on such contract, to deny 
its corporate existence or power to make such contract; but in 
case such want of existence or power is pleaded as a defense to 
such action the corporation must claim the benefit of the es- 
toppel on the record, or the same will be considered waived. 

(5) Pleading an Estoppel-—When the matter constituting the estop- 
pel—the compact—does not appear in the previous pleadings, 
it must be set up by replication; but where the same dees 
so appear, the estoppel must be raised by demurrer. 


Derapy, J.: 

This action is brought by the Oregonian Railway Company, lim- 
ited, a foreign corporation alleged to have been formed in Great 
Britain under “the companies act of 1862,” against the Oregon Rail- 
way and Navigation Company, a domestic corporation formed under 
the general incorporation act of Oregon of 1862, to recover the sum 
of $68,131, alleged to be due the plaintiff for the use of its railway 


in Oregon, commonly called the “ narrow-gauge” road, for the half 


year beginning May 15, 1884. 

It is alleged in the amended complaint filed August 15,1884, that 
the plaintiff became a corporation on April 30, 1880, by certain per- 
sons making and delivering for registry under the British act afore- 
said a “memorandum of association” and “articles of association,” 
as therein set forth; that the defendant became a corporation under 
the Oregon act aforesaid on June 15, 1879, by certain persons making 
and filing articles of incorporation to that effect, as therein set forth: 
that on August 1, 1881, the plaintiff was the owner of a certain rail- 
way in Oregon, and then demised the same by a written instrument 
to the defendant for the term of 96 years for and upon a yearly 
rental of 28,000 pounds sterling, to be paid in haif-yearly install- 
ments, in advance, and that the defendant, by its proper officers, 
duly executed said instrument, they being first thereunto fully au- 
thorized by a vote of its directors, and that the defendant thereupon 
entered into possession of the railway and operated the same, but 
has failed to pay the installment of rent falling due on May 15, 
18584. 

By the second amended answer to this amended complaint, filed 
October 18, 1884, the defendant expressly admits that it is a corpo- 
ration formed under the laws of Oregon, and that its president and 
assistant secretary signed the written instrument aforesaid, and that 
in pursuance thereof it entered into the possession of said railway, 
and operated the same unti] May 15, 1884, when it offered to return 
the same to the plaintiff, which offer was declined, and that it has 
since retained the possession thereof only under a special agreement 
with the plaintiff not material to the present inquiry, and denies (1) 
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that the plaintiit is or ever was a corporation under the companies 
act of 1862 or otherwise, or at all; (2) that the law of Great Britain 
confers on the plaintiff the power to lease said railway; (8) knowl- 
edge or information sufficient to form a belief as to whether a mem- 
orandum or articles of association were made and delivered for reg- 
istry, as alleged in the complaint, or at all; (4) that plaintiff is or 
ever was authorized to construct, own, operate, lease, or sell a railway 
in Oregon, or that it has ever complied with the laws of Oregon on 
the subject of foreign corporations doing business therein; (5) that 
either the plaintiff or defendant ever had authority to execute said 
written instrument or any indenture for the leasing of said railway, 
or that the plaintiff ever demised the same to the defendant, and (6) 
that any sum of money is due the plaintiff from the defendant, and 
avers that it has fully paid the rental provided for in said pretended 
lease for the period during which it was in possession of said railway, 
to wit, for the period ending May 15, 1884. 

The plaintiff moves to strike out this answer as being “ frivolous 
and immaterial,” and for judgment. 

In the brief submitted b »v counsel in support of this motion it is 
maintained that the denials of knowledge or information concern- 
ing the alleged execution and delivery of the memorandum and 
articles of association are insufficient, because they relate to mat- 
ters which are of record, and of which the defendant can inform 
itself, or to such things as are presumtively already within its 
knowledge, and therefore it is not at liberty to convert the allega- 
tion otherwise than by a positive denial, citing Heatherly v. Had- 
ley, 2 Or., 275; State v. McGarry, 31 Wis , 500; Hance v. Rumming, 

2 E. D. Smith, 48; Curtis v. Richards, 9 Cal. 38: Nelson v. Murray, 
23 Cal., 338; P om. on Rem., §641; Mo: iks ¥. S. Plead., §517. But 
none of these authorities go so faras to hold that because the subject 
of a.. allegation in a ple ading is of record that therefore the party: 
answering or replying thereto must take the trouble to inform him- 
self so as to be able to deny the allegation positively, if at all. 

A party may, by the force of a statute, have constructive notice 
or knowledge of the existence and contents of a private writing 
dulv admitt ed to record in a public registry, but there is no pre- 
sumption that he has any actual knowledge or information on the 
subject unless it also appears that he had some connection with the 
transaction contained :n the record or relation to the proceeding out 
of which it grew. The rule was long ago stated by Mr. Justice 
Field, in Curtis v. Richards, supra, as follows: “If the facts alleged 
ure pr resumtively within the knowledge of the defendant, he must 
deny positiv ely, and a denial of information or belief will be treated 
as an evasion. Thus, for example, in reference to instruments in 
writing alleged to have been executed by the defendant, a positive 
answer will alone satisfy the requirements of the statute. If the 
defendant has forgotten the execution of the instruments, or doubts 
the correctness of their description, or of the copies in the complaint, 
he should, before answering, take the requisite steps to obtain an 
inspection of the originals. If the facts alleged are not such as 
must be within the personal knowledge of the defendant, he may 
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answer according to his information and belief ;” or rather he may 
deny knowledge or information thereof sufficient to form a belief. 
See, also, on this point Pom. on Rem., $641, wherein it is said, in 
effect, that a party may controvert an allegation by a denial of any 
knowledge or information thereof, whenever such denial would not, 
in the light of the circumstances, appear to be palpably false. 

Now, upon the facts stated in this case there can be no presump- 
tion that the defendant has any personal knowledge concerning the 
existence or contents of the documents made and registered in Great 
Britain by means of which the plaintiff claims to have become a 
eorporation. How can such presumption arise? The defendant was 
an utter stranger to the proceeding, and there is no evidence that it or 
those who represent it, and through whom its knowledge must 
come, ever saw or examined the documents for any purpose. 

Neither is a party under any obligation to inform himself con- 
cerning any matter of fact so that he may answer an allegation re- 
lating “to. it positively, unless it be to recall and verify that knowl- 
edge or information of the matter which he once had and is still 
presumed to have, but which may have become dim or confused 
in his mind by reason of the lapse of time or other circumstance. 

And if such a denial is improperly made it may be stricken out 
as sham, manifestly false in fact. Butitis not for that reason either 
“frivolous” or “immaterial.” That depends wholly on the char- 
acter of the allegation denied. If that is material, the denial of all 
knowledge or information concerning it is also material. 

Another ground of this motion, as set forth in the brief, 1s that 
the denial of the plaintiff’s corporate existence is a plea in abate- 
ment, and, being pleaded with a defence to the merits, it is to be 
considered as waived and abandoned, citing rule 40 of this court, 
Hopwood vs. Patterson, 2 Or., 49; Or. Cen. R’y Co. vs. Wait, 3 
Or., 91. 

And first, it is not absolutely necessary to strike out of an answer 
matter in abatement which has been waived by a subsequent de- 
fense, in the same answer or otherwise, to the merits. Being waived 
by such subsequent pleading, it is impliedly out of the case. But it 
may be convenient, particularly in a doubtful case, to move to strike 
out before going to trial, so as to ascertain and determine the ma- 
terial issues in the case. But such motion, if it includes the whole 
answer, as in this case, must fail, and should, in my judgment, be 
made on the ground that the matter being waived, has become re- 

dundani or irrelevant. 
122 There is no doubt that the rule and authorities on the sub- 
ject of pleading matter in abatement with matter to the merits 
is as stated by counsel for plaintiff. 

But are these denials of the plaintiff’s corporatate existence gene- 
rally, or of particular facts necessary thereto, or of its power to make 
the contract in qvestion, pleas in abatement, or in bar of the action ? 
These denials are equivalent to an allegation that the plaintiff is 
not only without power to make this contract, but is really a ficti- 
tious person. A plea that the plaintiff is a fictitious person is some- 
times classed by the text writers as a plea in abatement. 1 Chit., p. 
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482; Gould, p. —, ch. v, § 38. But the latter in § 60 of the same 
chapter says: “That the plaintiff never was ia esse seems also to be 
a good plea in bar. For that a right of action should exist in favor 
of an imaginary person is plainly impossible.” 

This is not a case where an admitted cause of action is being 
prosecuted in the name of a fictitious person like Doe v. Penfield, 16 
John, 3808. In that case the fact that the plaintiff was a fictitious 
person was pleaded in abatement of the action, while the cause of 
action or indebtedness of the defendant to the real party in interest 
was not controverted. But this is a case in which the cause of 
action—the hability of the defendant—is bound up in and depend- 
ent upon the legal existence of the alleged plaintiff, and a denial or 
defense which puts that fact in issue is to all intents and purposes 
a plea in bar, and unless expressly pleaded in abatement merely 
should be so considered. 

It is also contended by counsel for the plaintiff that the defendant 
having contracted with the plaintiff as a corporation existing under 
the laws of Great Britain by the corporate name of “ The Oregonian 
Railway Company, limited,” for the lease of its railway, is not now 
permitted to deny such corporate existence or the power to make 
such contract. 

The law is well settled that a person who contracts with an appar- 
ent corporation as such is estopped when sued on such contract to 
say that the plaintiff had no corporate exisitence or power to make 
such contract. A corporation, like an individual, when sued ona 
contract may set up as a defense its want of power or capacity to 
make such contract; but the party with whom it contracts cannot 
set up such want of power or capacity as a defense to an action by 
the corporation for a breach thereof. And the reason of the distine- 
tion is that legal disability, as in the case of a minor, is a defense 
personal to the party who is under it, and cannot be taken advan- 
tage of by another. Cowell v. Springs Co., 100 U.S., 61; Bigelow 
on Estoppel (8 Ed.), 464-5. But notwithstanding this the defense of 
a want of corporate existence or power, if made, is not a “frivolous ” 
one. <A defense is only “ frivolous” when it contains nothing that 
can affect the plaintiff’s case. Witherell v. Wiberg, 4 Saw., 235. 
But these denials, unless the plaintiff sets up and ciaims the benefit 
of the estoppel whenever the opportunity occurs, are a good defense 
to the action. They are material, and if the plaintiff waives the 
estoppel and goes to trial on the issue arising thereon and fails to 
prove its corporate existence and power, the verdict and judgment 
must go against it. 

The matter which may estop the defendant in this case from de- 
nying the corporate existence of the plaintiff is the fact of its con- 
tracting with the latter as such corporation. If this fact did not 
already appear in the complaint the plaintiff could not have the 
benefit of the estoppel, unless he set 1t up in a replication ; and that 
is the way in which the point is generally made in the pleadings. 
But in this case the matter which operates as an estoppel—the con- 
tract of leasing—is set forth in the complaint. In such case the de- 
fendant may claim the benefit of the estoppel by a demurrer to the 
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plea, which contains the defense of a want of corporate existence or 
power. 1 Chit., p. 684; Bigelow on Estoppel (58 Ed.), 591. 

I have not seen a precedent of such a demurrer, but the form may 
be readily devised from the usual replication of an estoppel to a 
ples 
The demurrer should not be general—that the facts contained in 
| the plea do not constitute a defense to the action—but special and 
| to the effect that the defendant ought not to be heard or allowed to 
say or allege that the plaintiff is not a corporation or has no power 
| to make the contract sued on, contrary to its own acknowledgement 
| and deed, as appears by the complaint and is admitted by the 

aliswetr. 

The first, second, third, and part of the fourth and fifth of these 
denials are intended to and do controvert the corporate existence 
and power of the plaintiff, and cannot therefore be considered friv- 
olous; and the same may be said of the denial of the defendant’s 
power to enter into this contract. But the question of the plaintiff's 
corporate existence or the power of it or the defendant to execute 
the lease should more properly be made by demurrer to the com- 
plaint. 

The denial of indebtedness is clearly frivolous; for, taken as a 
whole, it only amounts to an averment that all the prior install- 
ments of rent have been paid. So of the denial that the plaintiff 
has complied with the laws of the State on the subject of foreign 
corporations. The act requiring certain foreign corporations to 
comply with certain provisions thereof before doing business in the 
State has no application to railway corporations, and is confined in 
its operation to the corporations mentioned in the title thereof. Or. 
& W.T. & I. Co. v. Rathbun, 5 Saw., 52. 

But the motion to strike out on the ground of frivolousness | eing 
taken to the whole answer cannot be allowed in part, and is there- 
fore disallowed altogether. 

The defendant also moves for leave to file a third amended 
answer containing the same matter as the one under consideration 
with two additional affirmative defences. Without considering its 
materiality, [ think proper to allow it to -be filed, and thus give the 
plaintiff an opportunity to meet the defences attempted to be made 
by it, in the hght of this decision and as it may now be advised. 

Mr. John W. Whalley and Mr. William Gilbert, for the plaintiff. 

| Mr. Charles B. Bellinger, for the defendant. 

| (Signed) MATTHEW P. DEADY, 

| U.S. District Judge, Oregon. 
Endorsed: Filed Dee. Ist, 1884. 
| vt. H. LAMSON, Clerk, 
By G. G. GAMMANS, Deputy. 


1224 And afterwards, to wit, on the 5th day of December, 1584, 
A ; y] 

| there was duly filed in said court a demurrer in words and 

| figures as follows, to wit: 
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128 = In the Cireuit Court of the United States for the District of 
Oregon. 


THE OREGONIAN Rattway Company, Limited, Plaintiff, 
vs. 
THE OREGON RAILWAY AND NAVIGATION CoMPANY, Defendant. 
And now comes the said plaintiff, by its attorneys, and demurs 
to so much of the last amended answer herein as pleads .9 or denies 
the corporate existence, due organization of plaintiff as a corpora- 
tion, or facts relating to the organization of plaintiff as a corporation, 
or which pleads to or questions or denies compliance by plaintiff 
with foreign or domestic law, or which attempts to deny the demise 
alleged in the amended complaint by plaintiff to defendant, and 
also to so much of said last amended answer as pleads to or denies, 
or attempts to plead to or deny, or questions the powers, rights, priv- 
ileges, franchises, or ownership of plaintiff alleged in the amended 
complaint herein, for the reason that the said defendant ought not 
to be allowed, or heard to say or allege, that the plaintiff is not a 
corporation, or has no power to make the contract herein sued on, 
or to make any denials contrary to defendant’s own acknowledg- 
ment and deed of about August Ist, 1884, as appears by the said 
amended complaint herein and admitted by the last amended 
answer filed in this cause. 
2nd. And plaintiff also demurs to,so much of said last amended 
answeras by plea attempts to set up Want of power and authority in 
defendant corporation and its affairs to enter into the contract alleged 
in the amended complant and, for cause of demurrer thereto, says 
that upon the face of the matter alleged in said plea it appears 
124 ~=—s that the same does not constitute a defence or counter-claim 
to said action. 
3rd. And plaintiff demurs to all the supposed answer and defence 
following the words in said last amended answer: “For a farther 
anc separate defence herein defendant alleges,” for the reason that 
the new matter therein set up does not constitute a defence or coun- 
ter-claim to this action. 
W. B. GILBERT, anp WHALLEY, 
NORTHUP, & DEADY, 
Attorneys for Plaintiff. 
STATE OF OREGON, 
Multnomah County, § 
Service of a copy of the foregoing demurrer upon us is hereby 
acknowledged at Portland, in said district, this the 5th day of De- 
cember, A. D. 1884, and all other service is hereby waived. 
DOLPH, BELLINGER, 
MALLORY, & SIMON, 
Attorneus for the Defendant, the Oregon Railway 
and Navigation Company. 
By W. 'T. HUME. 
(Endorsed:) Filed Dee. 5, 1884. R. H. Lamson, clerk, by G. G. 
Gammans, deputy. 
J1—922 
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124} And afterwards, to wit, on the 5th day of December, 1884, 
there was duly filed in said court a motion in words and fig- 
ures as follows, to wit: 


125. In the Circuit Court of the United States for the District of 
Oregon. 


THe OREGONIAN Rat~way Company, Limited, Plaintiff, 
, vs. 
THE OREGON RAILWAY AND NAVIGATION Company, Defendant. 


And now comes the said plaintiff, by its attorneys,and moves the 
court to strike out all that part of the last amended answer herein 
filed commencing with the words: “ That it is true that defendant 
upon the execution ” down to and inclusive of the words “the said 
agreement of May 15th, 1884,” for the reason that each and every 
allegation and denial therein contained is immaterial and irrelevant, 
and the whole thereof frivolous. 

And plaintiff further moves the court to strike out of said last 
amended answer all that part thereof following the words “ said 
agreement of May 15th, 1884,” down to and inclusive of the words 
“as when received by plaintiff,” for the reason that the same is 
wholly frivolous, immaterial, and irrelevant. 

And plaintiff further moves to strike out the following part of the 
said last amended answer commencing — words on the 6th page 
thereof, “that defendant admits that it is” down to and inclusive 
of the words “in the State of Oregon,” for the reason the matter of 
admission is irrelevant, and the rest thereof sham and frivolous. 

And plaintiff further moves the court to strike out the rest and 
residue of said last amended answer which is not in this section 
demurred to, and which is not hereinbefore moved to be stricken 
out, for the reason that such residue is wholly immaterial and irrele- 
vant to the issues in this cause. 

W.B. GILBERT & WHALLEY, 
NORTHUP & DEADY, 
Attorneys for Plaintiff. 


126 STraTE OF OREGON, 
Multnomah County, 

Service of the foregoing motion to strike out, by a copy, admitted 
upon us at Portland, in said district, this the 5th day of December, 
A. D. 1884, and all other service is hereby expressly waived. 

DOLPH, BELLINGER, 
MALLORY, ann SIMON, 
Attorneys for the Defendant, the Oregon R’y & Navigation Co., 
By W. T. HUME. 

(Endorsed :) Filed Dec. 5, 1884. R. H. Lamson, clerk, by G. G. 
Gammans, deputy. 

1264 And afterwards, to wit, on the 5th day of December, 1884, 
there was duly filed in said court a notice in words and fig- 
ures as follows, to wit: 
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127 ~=In the Circuit Court of the United States for the Ninth Judi- 
cial Cireuit, District of Oregon. | 


THE OREGONIAN Rattway Company, Limited, Plaintiff, | 


US. | N 
vy ’ wk * O. ae 
THE OREGON RaAarinway AND NAVIGATION Company, De- { 
fendant. ] 


To the above-named defendant, and to Messrs. Dolph, Bellinger, Mal- 
lory, and Simon, its attorneys: 

Take notice that on Wednesday, the 10th day of December, A. D. 
1884, at the hour of ten o’clock a. m. of said day, or as soon there- 
after as counsel can be heard, the plaintiff will, by its attorneys, at 
the court-room of the above-entitled court, in open court, move said 
court for an order setting down for hearing at a time certain the de- 
murrers filed herein to the last-amended answer of defendant, and 
also the motion to strike out parts of said last-amended answer on 
file in this cause. | 

tespectfully yours, 
W. B. GILBERT & WHALLEY, 
NORTHUP & DEADY, 
Attorneys for Plaintiff. 


Due service of a true copy of the within notice is hereby admitted 
to have been made on us on‘this 5th December, A. D. 1885. 
DOLPH, BELLINGER, 
MALLORY, anp SIMON, 
Att’ys for Defendant, 
By W. T. HUME. 


(Endorsed :) Filed December 5, 1884. R. H. Lamson, clerk, by 
G. G. Gammans, deputy. | 


127} And afterwards, to wit,on Wednesday, the 18th day of March, 

1885, the same being the 82nd judicial day of the regular 
October term of said court—present, the Honorable Matthew P. 
Deady, United States district Judge, presiding—the following pro- 
ceedings were had in said case, to wit: 


1274 In the Circuit Court of the United States for the District of 
Oregon. 
THe OREGONIAN ‘RAILWAY Company, Limited, | 
vs. No. 1035. 
THE OREGON RAILWAY AND NAVIGATION COMPANY. 
Marcu 18, 1885. 


This cause having heretofore been heard upon the demurrer to 
the amenced answer filed herein December first, eighteen hundred 
and eighty-four, and upon the plaintiff’s motion to strike out part 
of said answer, and argued ‘by Mr. John W. Whalley and Mr. Wil- 
liam B. Gilbert, of counsel for plaintiff, and by Mr. Cyrus A. Dolph 
and Mr. C. B. Bellinger, of counsel for defendant, and taken under 
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advisement by the court, and now, at this day, the court being fully 
advised in the premises, and it appearing that the matters in said 
answer included in said motion to strike out are redundant and 
irrelevant, and that the remaining denials and defenses in said 
answer, or-any of them, are not sufficient to bar said plaintiff of its 
rights to recover in this action, itis considered that said motion be, 
and the same is hereby, allowed, and that said demurrer be, and the 
same is hereby, sustained; and that said plaintiff, The Oregonian 
Railway Company, Limited, have and recover from the said defend- 
ant, The Oregon Railway and Navigation Company, the sun of sixty- 
eight thousand one hundred and thirty-one dollars, with legal in- 
terest, to wit, eight per centum per annum, thereon since May fif- 
teenth, 1884, in all the sum of seventy-two thousand seven hundred 
and fifteen dollars and forty-three cents, and its costs and disburse- 
ments herein, taxed at $599.17. 


1273 And afterwards, to wit, on the 18th dav of March, 1885, 
there was duly filed in said court an opinion in words and 
figures as follows, to wit. 


128 Action on Covenant in Lease to Recover Rent. 


THE OREGONIAN Raitway Company, Limited, ) 
v. >No. 1035. 

THE OREGON RAILWAY AND NAVIGATION Company. | 
WepbNeEsDAY, March 18, 1885. 

(1) Estoppel to Deny Corporate Lvistence of Power.—A person contract- 
ing with an ostensible corporation to do an act not prohibited 
by law is estopped in an action by said corporation on said con- 
tract to deny the existence of the corporation or its power to 
enter into such contract. 

(2) In Abatement or Bar.—The want of corporate existence may be 
pleaded in abatement or bar, but the want of capacity to sue in 
a particular case must be pleaded in abatement. 

(3) Foreign Railway Corporations.—By the act of October 21, 1878 
(S. L. 95), foreign railway corporations, for the purpose of con- 
structing and operating railways in this State, are placed on the 
footing of domestic corporations. 

(4) The Oregonian Railway Company.—By the act of October 22, 1880 
(S. L. 56), this body was recognized as an existing corporation, 
lawfully engaged in the construction and operation of a railway 
in this State, from Portland to the head of the Wallamet valley, 
with power to dispose of the same by lease or otherwise. 

(5) Ultra Vires—In an action against a corporation on a contract 
made by it the corporation is not estopped to show that such 
contract was beyond its power to make. 

(6) Oregon Corporations, Power of —The Oregon corporation act of 
October 11, 1862 (Or. Laws, 524), authorizes three or more per- 
sons to form a corporation to engage “in any lawfu: enterprise, 
business, pursuit, or occupation,” and this includes the power 
to buy and sell or lease a railway. 
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(7) Estoppel— Executed Contract—The contract of a corporation, though 
invalid for want of power in the corporation to make it, may, 
if not illegal, be enforced against such corporation, where it has 
had the benefit of the consideration therefor; but a covenant to 
pay the rent reserved on a lease six months in advance is not 
such a case; the consideration for such a promise is the future 
use and occupation of the property and not the past one. 

(8) Power of Directors and Shareholders —The corporate powers of a 
corporation formed under the law of this State are vested in the 
directors, and the validity of their acts is not affected by the 
assent or dissent of the shareholders; and the powers of the lat- 
ter are limited to the matters which concern the internal ergan- 
ization of the corporation. 

(9) Subscription to Capital Stock—A subscription to the capital stock 
of a corporation is thereby pledged to the use or maintenance 
of the pur; oses of its organization, as specified in its articles, 
and may be applied to such of them as the directors shall de- 
termine. 


Deapy, J.: 


This action is brought by the plaintiff, a corporation alleged to 
have been formed in Great Britain under the “companies act of 
1862,” against the defendant, a corporation formed under the Oregon 
corporation act of 1862, to recover the sum of $68,151, alleged to be 
due the plaintiff on a lease of its railway, in Oregon, commonly called 
the “ Narrow Gauge” road, for the half year commencing May 15, 
1884. | 

The case was before this court in December last, on a motion to 
strike out the second amended answer of the defendant, as “ frivolous 
and immaterial,” and for judgment on the complaint, which was 
denied for the reasons then given. 22 Fed. Rep., 245. 

At the same time the defendant had leave to file a third amended 
answer, containing two additional defences. 

It appears from the amended complaint, filed on August 15, 1884, 
that the plaintiff became a corporation on April 30, 1880, by certain 
persons making and delivering for registry, under the companies act 
aforesaid, a “ Memorandum of Association” and “Articles of Asso- 
ciation,” as therein alleged and set forth, with a registered office at 
Dundee, in Scotland, and power, among other things, to own, pur- 
chase, construct, operate, lease, and sell any railway in Oregon; that 
the defendant became a‘corporation, under the Oregon act aforesaid, 
on June 13, 1879, by certain persons making and filing articles of in- 
corporation, as therein alleged and set forth, with its principal place 
of business at Portland, in Oregon, and power, among other things, 
“to purchase or consolidate with or lease or operate and maintain, 
on such terms as may be agreed upon,” any railway in Oregon; that 
on August 1, 1881, the plaintiff was the owner of a certain railway 
in Oregon, and then demised the same to the defendant, by an in- 
strument in writing, for the term of 96 years, for and upon a yearly 
rent of 28,000 pounds sterling, which rent the defendant thereby 
expressly agreed to pay the plaintiff in half yearly installments in 
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advance, and that the defendant, by its proper officers, duly executed 
said instrument, they being first thereunto duly authorized by a vote 
of the directors, and that the defendant thereupon entered into the 
possession of said railway, and operated the same, but has failed and 
refused to pay the installment of rent falling due on May 15, 1884. 

It is also stated in the complaint that on said last-mentioned date 
the defendant, pretending that neither party to said lease was author- 
ized to execute the same, offered to restore the demised property to 
the plaintiff, but not in as good a condition as when received by the 
defendant, which offer the plaintiff refused to accept; and thereupon, 
to prevent the loss and injury that might result from suddenly dis- 
continuing the operation of the road, it was agreed between the 
plaintiff and defendant that the latter should retain the possession 
thereof and continue to operate the same for a period of six months 
thereafter, during which time this action was commenced, to wit, on 
June 28; but neither such agreement nor the action of either party 
thereunder was to in any way prejudice its claim or contention as to 
the validity of said lease or affect its rights in the premises. 

By the amended answer now filed, as well as the former one, the 
defendant admits that it is a corporation formed under the laws of 
Oregon, and that its president and assistant secretary signed the 
writing aforesaid and affixed thereto the corporate seal, in pursuance 
of a resolution of its directors, as alleged in the complaint; that in 
pursuance of said writing it entered into the possession of said rail- 
way and operated the same and paid the rent therefor, as therein 
provided, until May 15, 1884, when it offered to return the same to 
the plaintiff, which offer was declined, and that it has since retained 
the possession thereof only under a special agreement with the 
plaintiff, as above stated; that the said companies act of 1862 is 
correctly set forth in the amended complaint, and that it comprises 
all the law of Great Britain touching the power and authority of 
corporations created or existing under the laws thereof, and denies: 
(1) That the defendant is or ever was a corporation formed or exist- 
ing under the companies act of 1862, or otherwise, or at all; (2) that 
neither said companies act nor any other law of Great Britain con- 
fers on the plaintiff the power to lease said railway; (3) knowledge 
or information sufficient to form a belief (a) as to whether a memo- 
randum or articles of association were made and delivered for regis- 
try in pursuance of said companies act or at all, (b) or as to whether 
the plaintiff has a registered oftice at Dundee, in Scotland ; (4) that 
the plaintiff is or ever was authorized to own, purchase, construct, 
operate, lease, or sell any railway in Oregon; (5) that either the 
plaintiff or defendant ever had the power or authority to execute 
said instrument in writing or any indenture for the leasing of said 
railway, or that the stockholders of the defendant ever authorized 
or assented thereto, and that said ‘“ pretended lease was and is 
unauthorized and void;” and that any sum of money is due the 
plaintiff from the defendant, and avers “ that it has fully paid the 
rental provided for in said pretended lease” for the period during 
which it held possession of said railway thereunder, to wit, for the 
term ending May 14, 1884. 
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The further defenses contained in the answer are briefly these: 
(1) The railways which “the defendant was and is organized to con- 
struct and operate, and the termini of which were specified in its 
articles of association,” are east of Portland, and do not embrace the 
railway alleged to have been demised to the defendant, nor any one 
to the south of said city, and that said railway forms no part of, and 
has no “near connection” with, the said roads of the defendant ; 
(2) that prior to the execution of said pretended lease “the capital 
of the defendant had been contributed and applied in the construe- 
tion and equipment ” of railways, the termini of which are specified 
in its articles of association, and which have “no near connection ” 
with the one mentioned in said lease ; and that said lease was never 
authorized or assented to by the stockholders of the defendant, and 
was a Wholly unauthorized attempt by the officers thereof “ to divert 
and subject the capital of defendant to a wholly new object and 
enterprise not contemplated when said capital was contributed and 
expended.” 

The piaintiff demurs to this answer: (1) To so much thereof*as 
denies the corporate existence or due organization of the plaintiff, or 
its power to make the contract herein sued on, for that the defend- 
ant ought not to be allowed or heard to say or allege the same con- 
trary to its deed of August 1, 1851, as aforesaid; (2) to so much 
thereof as denies the power and authority of the defendant to make 
said contract, for that the same does not constitute a defense ; and 
(3) to the first and second special defenses therein, for that “the new 
matter therein set up” does not constitute a defense. 

The plaintiff alsv moves to strike out certain portions of 
129 the answer as follows: (1) The admission that the defendant 
is and was a corporation under the laws of Oregon, coupled 
with the denial that it ever had the power to purchase or lease a 
railway in Oregon, because the admission is redundant and the 
denial sham and frivolous; (2) the admission that the defendant 
entered into possession of the railway under the alleged lease, coupled 
with the denial that the possession has been held thereunder since 
May 15, 1884; (8) The denial that at the time the defendant offered 
to restore the road to the plaintiff it was not in as good condition as 
when received by the defendant, because the same are frivolous and 
irrelevant; and (4) “The rest and residue” thereof not hereinbefore 
asked to be stricken out or included in the demurrer thereto, be- 
cause the same is irrelevant. 

The demurrer and motion were argued by counsel and submitted 
together. 

This is substantially an action on the covenant of the defendant 
contained in the lease to pay the rent therein reserved, and its 
liability thereon does not depend on its use or occupation of the 
property. Mills 7. Auriol, 1 Smith’s L. C., 487. Theretore the alle- 
gations in the pleadings concerning the special agreement under 
which the defendant has operated the road since May 15, 1854, are 
immaterial and not relevant to the controversy involved in the 
action. And tke same may be said of the allegations concerning 
the plaintiff’s compliance with the laws of this state concerning 
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foreign corporations doing business herein, as there are no laws on 
the subject applicable to the plaintiff. Or. & Wash. T. & I. Co. ». 
Rathbun, 5 Saw., 32. 

When the case was before the court, on the motion to strike out 
the answer, counsel for the plaintiff nade the point that the denial 
of the plaintiff’s corporate existence was a plea in abatement, and 
therefore waived by being pleaded with matter to the merits, but 
the court, admitting the rule, held that the matter was pleaded in 
bar, as it might be, and refused to strike it out. 22 Fed. Rep., 248. 
In the brief now filed in the case counsel returns to the argument, 
and insists that this denial of the corporate existence is a plea in 
abatement, citing Conrad v. Atlantic Ins. Co., 1 Pet., 750, where it 
is said that a plea to the meritsadmits the capacity of the plaintiff 
to sue, and that a want of corporate capacity should be taken ad- 
vantage of by a plea in abatement. But the capacity of the plaintiff 
to sue is not all that is involved in a denial of its corporate exist- 
ence. 

In Society, ete., v. Pawlet, 4 Pet., 501, the court, in considering the 
question whether the plaintiffs had a right to hold Jand and there- 
fore to maintain an action for the possession thereof, says: “ No plea 
in abatement has been filed denying the capacity of the plaintiff to 
sue, and no special plea in abatement or bar that there is no such 
corporation as stated in the writ. * * * If thedefendant meant 
to have insisted on the want of coporate capacity in the plaintiffs to 
sue, it should have been insisted upon by a special plea in abate- 
ment or bar.” 

A corporation may exist for many purposes and yet not have 
capacity to sue in a particular case, and a plea in abatement is the 
proper mode of taking advantage of that fact ; but the defense of a 
want of corporate existence goes further, and may be pleaded either 
in abatement or bar. But the latter is the most effective, and unless 
the matter is specially pleaded, as in abatement, it will be consid- 
ered in bar or to the merits. | 

The demurrer to the answer raises three questions: (1). Is the de- 
fendant estopped to deny the corporate existence and due organiza- 
tion of the plaintiff or its power to enter into the contract sued on ? 
(2). Was the defendant authorized to enter into this contract ? And 
(3). Is the new matter contained in the two special defenses or either 
of them a bar to the action? 

For the plaintiff it ts contended that the first two of these ques- 
tions must be answered in the affirmative and the last one in the 
negative. The argument is that the defendant, having contracted 
with the plaintiff as a corporation existing under the laws of Great 
Britain by the corporate name of “The Oregonian Railway Com- 
pany, Limited,” for the lease of its railway, is now estopped to deny 
such corporate existence, or the power to make the contract in ques- 
tion. 

When this case was under consideration before it was said by the 
court (22 Fed. Rep., 249): “ The law is well settled that a person who 
contracts with an apparent corporation as such is estopped, when 
sued on such contract, to say that the plaintiff had no corporate ex- 
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istence or power to make such contract. A corporation, like an indi- 
vidual, when sued on a contract, may set up as a defense to the 
action its want of power or capacity to make such contract, but the 
party with whom it contracts cannot set up such want of power or 
capacity as a defense to an action by the corporation for a breach 
thereof. And the reason of the distinction is that legal disability, 
as in the case of a minor, is a defense personal to the party who is 
under it, and cannot be taken advantage of by another.” Citing 
Cowell v. Springs Co., 100 U.S., 61; Bigelow on Estop (3 ed.), 464-6. 

But the counsel for the defendant now question the soundness of 


therulelaid down in Bigelow, supra—that legal disability can only 


be availed of by the party who labors under it, and cites Bank of 
Michigan v. Niles, Walker Chane (Mich.), 99; Ogdensburg & Co. v. 
Vermont & Co., 6 N. Y., 8. C., 488, and Middlesex R’y Co. v. Boston 
& Co., 115 Mass., 547, to the contrary. The first case is not pro- 
duced, but only a citation from it, in Morawetz on Corporations, 
where it is cited (§ 87) In support of the proposition—* A corpora- 
tion cannot be compelled by legal process to do an act unauthorized 
by its charter,” which is a very different thing from the purpose for 
which it is cited here. The case appears to have been a suit for 
specitic performance of a contract for the sale of real property, 
which was probably not merely void as being ultra vires the plain- 
tiff corporation, but actually illegal because prohibited by its char- 
ter. yy 

The second is not in point, for the plaintiff corporation brought 
the suit to determine the validity of its lease to the defendant, and 
invoked the judgment of the court thereon. The demurrer to 
the complaint, was sustained at the special term of the supreme 
eourt, and the decision of the court at the genera! term, which is 
cited, is only to the effect that the plaintiff had not ratified the lease 
by accepting rent thereon pending the appeal from the order sus-. 
taining the demurrer to its complaint; and for the very good reason 
that if the lease was ultra vires, because the corporation had no 
power to make it, it could not be ratified. And the last case is wider 
still of the mark. <A horse railway was leased by a corporation and 
an action was brought by the assignee of the lessee against the 
lessor for money for repairs, claiming that by the terms of the lease 
the latter was bound for one-half of such expense. The defendant 
corporation set up the invalidity of the lease, because of its want of 
power to make it, and the court sustained the objection and gave 
judgment accordingly. + 3 : 

Two cases decided in this court—ZJ/n re Comstock, 3 Saw., 218, and 
Semple v. The Bank, 5 Saw., 88—are also cited, to show that the 
legal disability of a corporation to make a contract may be set up 
as a defense in bar of an action thereon by such corporation. But 
the act or contract of the foreign corporation, the validity of which 
was contested in these cases, was not only unauthorized in this State, 
but was absolutely prohibited therein and therefore illegal, and this 
without any reference to the power or capacity of the corporation 
in the country of its formation and domicile. The same may be said 
of the eases, Rochester Ins. Co. v. Martin, 13 Minn., 59; Farmers, 
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ete., Bank ». Baldwin, 23 id., 198, and Bank v. Pierson, 24 id., 140, 
cited by sania for the defendant for the same purpose. 

When it appears that the existence of a corporation or the exercise 
of a particular power by it is prohibited by statute or the common 
law, in my judgment any one who has entered into a contract with 
such corporation may plead the fact of the prohibition to exist or 
make the contract in question as a defense to an action thereon. In 
such case the contract is not only unauthorized, but 1s illegal and 
contrary to public policy. As was said by this court in re Com- 
stock, 5 Saw., 93, “ No one is estopped to show that an act upon which 
a party claims a right is illegal simply because he was a party to it, 
even in parv delicto. If the matter concerned the parties to the trans- 
action alone, the rule might be otherwise. But the interest of so- 
ciety, in whose behalf the act is prohibited, is paramount to private 
equities.” 

But where the law authorizes the formation aud existence of the 
alleged corporation, with power to make the contract in question, 
then a party thereto ought not and cannot be heard in an action 
thereon by such corporation to deny its due formation or legal exist- 
ence with the power to make said contract. 

Now, in this cise, it appears by § 6 of the law of Great Britain, 
called the ‘ ‘companies act of 1862.” that “Any seven or more per- 
sons associated for any lawful purpose may, by subseribing their 
names toa memorandum of association and otherwise complying 
with the requisitions of the act in respect of registr: tion, form an 
incorporated company, with or without limited liability. 

Under this law the plaintiff might have been incorporated for 
“any lawful purpose.” Nothing appearing to the contrary, a pur- 
pose to construct, purchase, own, operate, or lease a railway is as 
lawful as a purpose to engage in the manufacture or sale of anv of 
the common necessaries of life. And it was and is at liberty, under 
the comity of nations, and until the Legislature shall prohibit it, to 
pursue such purpose or exercise such powers in Oregon. True, it 
could not acquire the right of way over another’s property by ap- 
propriation or condemnation as a domestic corporation may do, 
unless specially authorized by the Legislature. But it might do so 
with the consent of the owner, and the result would be the same. 
There is no mystery or monopoly in the railway business in Oregon. 

Any natural person or corporation, formed for that purpose, 
130 = may, if he or it has or can obtain the right of way, construct 

and operate a railway between any points in this State, and 
dispose of the same as freely and absolutely as if it were a steamboat 
or mill. 

It follows that the defendant, havi ing taken a lease of this railway 
from the plaintiff, by its corporate name of “ The Oregonion Rail- 
way Company, Limited,” is estopped, in this action on its covenant 
in such lease, to pay the rent reserved therein, to deny the corporate 
existence or due organization of the plaintiff or its power to make 
such lease. After not a little confusion and uncertainty on the sub- 
ject this, in my Judgment, is the final conclusion reached by the 
courts and text writers, and the justice and expediency of the rule 
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has secured it a place in the draft of that well known and consid- 
ered work, “ The Civil Code of the State of New York,” in these apt 
and plain words: “§ 882. One who assumes an obligation to an 
ostensible corporation, as such, cannot resist the obligation on the 
ground that there wes in fact no such corporation until that fact has 
been adjudged in a direct proceeding for that purpose.” 

But by the act of October 21, 1878 (Ses. L., 95), this corporation 
was placed on the footing of a domestic corporation in Oregon. 
That act provides “that any foreign corporation incorporated for 
the purpose of constructing, or constructing and operating, or for the 
purpose of or with the power of acquiring and operating any rail- 
way * * *- shall, on compliance with the laws of this State for 
the regulation of foreign corporations transacting business therein, 
have the same rights, powers, and privileges” as a domestic corpo- 
ration formed for such purpose, and no more. 

The effect of this act is to make the plaintiff in some respects an 
Oregon corporation. Its existence, power, and capacity is still de- 
rived from and may be measured by the law of Great Britain and 
the terms of its organization thereunder. But in the exercise of this 
capacity and power, as owner, builder, or operator of a railway in 
this State, it comes under and is subject to the regulations and lim- 
itations of the Oregon corporation act in the case of domestic corpo- 
rations of like character and purpose. It may be admitted, then, 
that if by the law of this State a.domestic railway corporation is 
prohibited from leasing its road, a foreign corporation owning a 
railway herein would be under the same disability. 

However, by the act of October 22, 1880 (Ses. L., 56), entitled “An 
act to grant The Oregonian Railway Company, Limited, the right 
of way and station grounds over the State lands and terminal faeil- 
ities upon the public grounds at the city of Portland,” the plaintiff 
was directly recognized as an existing corporation, lawfully engaged 
in the construction and operation of a railway in Oregon, from 
“Portland to the head of the Wallamet valley,’ and as such there 
Was granted to it “and to its assigns,” the owners and operators” of 
said railway, certain valuable “ rights, privileges easements, and 
property,” as suggested in the title thereof. 

The effect of this act is clearly to establish, so far as this State and 
this court is concerned, the legal right of the plaintiff to construct, 
own, and operate this road, and, in my judgment, to dispose of it, 
either absolutely or for a term of years. Society v. Pawlet, 5 Pet., 
O01. 2 

The grant therein contained is made to the plaintiff and its 
“assigns; ” while a proviso in section one declares, “That the said 
Oregonian Railway Company, Limited, or its assigns, shall have no 
power to sell, convey, or assign the premises or rights hereby granted, 
or any part or parcel thereof, to any person, persons, firm, or cor- 
poration, save only with and as a part and parcel of and as appur- 
tenant to the railway now built and owned by said company, and 
now in process of construction by it.” bees 

Plainly this implies that the plaintiff had the power to assign its 
road, dispose of it, and might also assign or dispose of “ the premises 
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and rights” then granted to it, in connection therewith, and not 
otherwise. 

Had the defendant the power to make this contract, is the next 
question raised on this demurrer, though it should properly have 
been made by a demurrer to the complaint. The denial in the an- 
swer of-the power of the defendant in this respect does not contro- 
vert any fact in the complaint, and is nothing but a conclusion of 
law or a denial of one. 

sut the question, however raised, is to be tricd by the constitution 
and laws of the State and the defendant’s articles of incorporation 
thereunder. 

The constitution (Art XI, § 2) provides: 

“Corporations may be formed under general laws, but shall not 
be created by special laws, except for municipal purposes. 

“All laws passed pursuant to this section may be altered, amended, 
or repealed, but nut so as to impair or destroy any vested or cor- 
porate rights.” 

On October 11, 1862, the Legislature passed the first act in pursu- 
anee of this provision of the constitution (Or. Laws, 524), which, with 
some comparatively unimportant amendments, has continued in 
force ever since. 

So far as I know it is the next one in point of time to the British 
companies act of August of the same year, in which the subject 
of the formation and purpose of corporations is substantially 
divested of all exclusiveness and restraint, and put on the prae- 
tical plane, that a corporation is essentially nothing but a part- 
nership, endowed with a capacity of acting as a single person under 
a particular name, and therefore that any and all persons should be 
allowed to incorporate themselves for the prosecution or transaction 
of any enterprise, business pursuit, or occupation not prohibited to 
individuals or partnerships. 

Accordingly this act provides (§ 1) that any three or more persons 
may incorporate themselves “for the purpose of engaging in any 
lawful enterprise, business, pursuit, or occupation,” in the manner 
provided therein. <All that is required is to make and file articles 
of incorporation specifying (1) the name and duration of the cor- 
poration; (2) the enterprise, business, pursuit, or occupation in 
which it proposes to engage; (5) the place of its principal office; 
(4) the amount of its stock and the value of each share thereof; and 
(5) if it is formed for the purpose of navigating any water or build- 
ing a bridge, canal, or road, the termini of such navigation, canal, 
or road, or the site of said bridge. 

Subject to the provisions and limitations of the act, these articles 
of association are the charter of the corporation, and in the prosecu- 
tion of its undertaking and the management and disposition of its 
property it Is not subject to any other restraint than that which the 
law may impose in the case of natural persons in like circumstances. 

Whatever is not generally forbidden by the law of the land may 
be undertaken by a corporation thus formed for the purpose. Ex- 
clusive privileges are not allowed to any one; and the only policy 
indicated by the act is to promote the transaction of all kinds of 
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business by means of corporations to be formed and dissolved at the 
pleasure of those particularly interested. | 

Any number of corporations may be formed for the same purpose 
and at the same place; for instance, to keep a school, a store, a 
tavern, or to build and operate a steamboat or railway between the 
same poinis. 

Nor is a corporation formed under this act under any obligation 
to the public to maintain its existence or carry on its corporate en- 
terprise or business any longer than the shareholders, or a majority 
of them, may think desirable. Whenever a majority of these, for 
any reason, vote to disincorporate, the life of the corporation is at an 
end, except that it may continue to exist for the period of five years 
thereafter for the purpose of winding up its affairs, including a final 
disposition of its corporate property, be the same a railway or a fish- 
wheel. Or. Laws, p. 528, § 19; Ses. L., 1878, p. 91, § 2. 

In short, as was lately said by a distinguished jurist, in a brief for 
this defendant, in a case pending in the U.S. cireuit court for the 
southern district of New York, “The Oregon system may be suc- 
cinctly defined as free trade in corporations and free corporations.” 

In the consideration of the question as to the validity of a lease of 
corporate property mado by a corporation formed under this system, 
the case of Thomas v. The Railroad Company, 101 U.S., 71, s0 much 
relied on by the defendant, is in some*respects altogether inappli- 
cable 

That was a case of a corporation créated by a special act of the Leg- 
islature of New Jersey to build and operate a certain railway. The 
court held that the power to lease the road, not being specially given 
by the act of incorporation, nor fairly implied from anything con- 
tained therein, the contract of the corporation to that effect was ultra 
vires and void. In delivering the opinion of the court Mr. Justice 
Miller says: “Conceding the rule applicable to all statutes, that what 
is fairly implied is as much granted as what is expressed, it remains 
that the charter of a corporation is the measure of its powers, and 
that the enumeration of these powers implies the exclusion of all 
others.” 

This rule is of universal application and applies to a corporation 
formed under. the law of Oregon as well as New Jersey. The articles 
of association, together with the corporation act under which they 
are made, constitute the charter of an Oregon corporation, and any 
act done by such corporation not expressly or by fair implication 
authorized thereby is ultra vires and void. 

It was also said in the course of the opinion that the contract of 
the New Jersey corporation was one “forbidden by public policy,” 
and therefore beyond its power to make. 

Whatever a corporation is “forbidden” to do, either directly by 
statute or a publie policy fairly indicated by or deducible from the 
legislation of a State or country or the decisions of its courts, or both, 
is of course beyond its power to do. In such case the act is not only 
beyond the power of the corporation and therefore invalid, but it is 
prohibited and therefore illegal and ineapable of ratification, and 
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any one dealing withthe corporation is not estopped to allege and 
show such illegality. 
13] 3ut the publie policy on the subject of leasing railways in 
a state where corporations are not permitted for the purpose 
of constructing or operating them, except when created by a special 
act of the Legislature for the construction or operation of a road 
between certain points, may be and manifestly is very different from 
that of a State like Oregon, where any number of corporations may 
be formed by the voluntary association of individuals to build and 
operate railways when and where they think best, with power to 
disincorporate and dispose of their property at their own pleasure. 
And so, 9n this point, I do not regard the case of Thomas vs. Rail- 
road Company applicable here. 

The right of the defendant to make the defense of ultra vires, as 
against the plaintiff, notwithstanding the express provision in its 
articles authorizing it to lease and operate any railway in Oregon, is 
already conceded in this opinion, upon the authority of Bigelow on 
Estoppel (8 ed.), 456. But the authorities are not uniform on the sub- 
ject. And see Field on Corporations, § 586. 

Here it is admitted that the defendant held itself out to the world 
as a corporation organized to release and operate any railway in 
Oregon. Luch was the specification in its articles of the power and 
purpose, among others, of its organization. By this defense of ultra 
vires the defendant does not question the legality of an act done by 
its directors, without apparent authority or upon a doubtful or ques- 
tionable construction of its articles, but 1t seeks to repudiate an act 
done by them within the plain letter and purpose of a particular 
power deliberately asserted and assumed by its corporators in the 
execution of its articles, and to which every one of its shareholders, 
it must be presumed, thereafter gave his unqualified assent. 

It must be admitted that a sense of justice cannot be invoked in 
favor of such a defense. It must, therefore, stand or fall on the de- 
cision of the naked legal question, whether the defendant was 
authorized in its formation to assume, as it did, the power to lease 
this or any other railway in Oregon ? 

The decision of this question involves the inquiry whether the 
taking a lease of a railway and a covenant to pay the rent reserved 
therein was an unlawful act in the State at the formation of the de- 
fendant corporation and at the date of this lease. 

Whatever “enterprise, business, pursuit, or occupation ” was then 
lawful, the defendant might undertake in its articles to accom- 
plish or engage in. There never was any legislative or judicial 
action in this State, except in one particular to be hereafter noticed, 
indicating that such a transaction is unlawful or contrary to public 
policy. To take a-lease of a railway and operate it is in itself as 
lawful and meritorious an act as to construct one. No one would 
question the right ofa natural person to do such anact. And what- 
ever any one may do as an individual, any three or more persons 
may do as a corporation, unless restrained by some provision of law 
applicable to corporations only. 

The corporation act of this State, as originally passed, contained 
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a clause ($ 20), in serted on its passage through tiie Senate at the 
instance of interested parties, declaring that no corporation formed 
or created under it or other statute of the State should ever “ pur- 
chase, lease, or in any way control” any road built by any other 
corporation formed under such act. This prohibition, it was well 
understood, was aimed at the Oregon Steam Navigation Company, 
a corporation then existing under a special act of the Territorial 
Legislature, and soon afterwards incorporated under the corporation 
act, in pursuance of § 18 thereof, and the predecessor of the defend- 
ant herein, and intended to prevent it from controlling any road 
that might be built on the bank of Columbia, between Portland and 
The Dalles, and particularly around the ecaseades of the Columbia, 
for the purpose of preventing competition with its steamboats. This 
is the only restraint on the power of corporations in this respect 
that ever crept into the legislation of Oregon, and the rational and 
and legal inference from the premises is that all leases of roads 
taken by a corporation formed under the act, except the kind thereby 
specially prohibited, are permitted. 

But this is not all. By the act of October 18, 1878 (Ses. L., 59), 
said § 20 was repealed and re-enacted, so as to omit the restraining 
clause, and since then there has been no indication of any purpose 
on the part of the State to restrain or limit the power of corpora- 
tions in this respect. 

The idea of such restraint is also incompatible with the provision 
of the corporation act ($17) that in effect authorizes a railway cor- 
poration to terminate its existence at its option and dispose of its 
road. No natural persons, unless incorporated, are likely to pur- 
chase such property, and if there was any implied prohibition 
against the one corporation from becoming a purchaser, the right 
given to the other to sell would be so far rendered nugatory. The 
power to dispose of a road must include the power to lease and the 
power to buy the power to take a lease. So by the act of October 
22, 1880, supra, the right of the plaintiff herein to assign its road— 
to dispose of the same by sale or lease—is recognized; but if a cor- 
poration could not be formed or exist under the law of Oregon with 
power to buy the same or take a lease thereof, the jus dispomendi of 
the former would be comparatively worthless. 

Counsel for plaintiff also makes the further point that this is an 
executed contract, and therefore the defendan t is estopped to allege 
its invalidity in this action. 

It is well established that a contract not tainted with illegality, 
but merely invalid for want of power in the corporation making it, 
may be enforced against such corporation when it has received or 
had the benefit of the consideration therefor. Bigelow on Estop. 
(3 Ed.), 574-5; Field on Corpo., § 269. 

But this contract does not come within that category. The de- 
fendant corporation could not set up the invalidity of this contract 
as a defense to an action for the rent of the property during a period 
that it bad the use and benefit of the same. But this action is 
brought on a contract to pay rent In advance and not for past use 
and occupation. The consideration for the covenant or promise to 
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pay this installment of rent is not the past but the future use of the 
property. The contract to pay is therefore executory; and the same 
may be said of every other installment of rent provided for in the 
contract. The liability to pay it arises out of the covenant to do so, 
and the consideration for this is the future use and occupation of the 
property fora corresponding period, 

The ease of Thomas v. Railroad Company, supra (86), is exactly in 
point on this question. 

The effect of the two special defenses will now be considered. 
They deserve but little attention, for they are both utterly bad. It 
makes no sort of difference whether the railway leased from the 
plaintiff had any “ near connection” with the roads whose termini 
are specified in the defendant’s articies or not. Those roads it took 
the power to construct and own ; but it also took the power to lease 
any other railway in Oregon, “whether so near or yet so far” from 
such roads. As between the pl: aintiff and the defendant, the direct- 
ors of the latter were the sole judges of the propriety or ‘expedie ney 
of taking this lease, and the assent or dissent of the shareholders 
was altogether immaterial. They were powerless in the premises, 
and could neither prevent, authorize, nor ratify it. This does not, 
of course, question the right of the shareholders to invoke the aid 
of a court to prevent the directors from making a contract which, 
though legal, may be improvident or considered an abuse of their 
trust. 

But the power of a corporation formed under the corporation act 
of this State, as to its relations with third persons, is vested in and 
exercised by the directors. The power of the shareholders is limited 
to a few matters concerning its Internal affairs, namely, the election 
of directors, the increasing of the capital stock, the adding to the 
powers and purposes of the corporation, and the authorizing its dis- 
solution. Nor is it true in any legal sense, even if material, that 
“the capital of the defendant” was contributed for the construciion 
and equipment of the roads it was formed to build and own rather 
than the leasing of the plaintiff’s road. Nothing is clearer than that 
every dollar subscribed to the capital stock of the defendant was 
thereby pledged for any and all of the purposes specified in its arti- 
cles, and may be applied and used—at least, so far as third persons 
are concerned—to such of them as the directors shall determine. 

In conclusion, the directors of the defendant corporation, in pur- 
suance of the express power given them by the corporation act and 
the articles of incorporation, determined to take a lease of the plain- 
tiff’s road, vielding and paying a certain rent therefor, and to that 
end duly directed and authorized their president and secretary to 
sign said lease and affix the corporate seal thereto, which was done. 
By this means the defendant became legaliy bound to pay the plain- 
tiff the rent reserved,and in cefault thereof the latter may maintain 
this action to recover the instaliment now due; and therefore the 
demurrer is overruled, and the motion to strike out is allowed, and 
judgment is given for the plaintiff for the sum sued for, $68,131, 
together with legal interest thereon from May 15, 1884, and the costs 
and disbursements of the action. 
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os John W. Whalley and Mr. William B. Gilbert, for the — 
tif 
Mr. Cyrus Dolph and Mr. Charles B. Bellinger, for the defendant. 
Mr. James C. Carter (of N. Y.) also submitted a written brief for 
the defendant. 
(Signed) MATTHEW P. DEADY, 
U. S. District Judge, Oregon. 


Endorsed: Filed March 18,1885. R.H. Lamson, clerk. 
131} And afterwards, to wit, on the 23rd day of March, 1885, 


there was duly filed in said court a cost bill in words and 
figures as follows, to wit: 
182. =In the Circuit Court of the United States for the Distric: of 

Oregon. 
THE OREGONIAN Rattway Company, Limited, Plaintiff, ) 
vs. =e z 
. r - No. 1035. 
THE OREGON Rar_tway AND NAvication Company, De- 03: 
fendant. 


Statement of disbursements claimed in the above-entitled cause, 
VIZ: 


IE Bi caicny: spmernseai nto adagina wiatmnilconias Sys .-- $385 10 
I TN 5 istains scenester se le aren in-s hemcbciiaancatietiiaar aeolian 4 72 
Costs in lower court-_--- ud inte. iia tinsieden tap clgrania dmeibiies anuaelalala 
Fe RO a TO a lal dil aah techaoe ik Ala 
Depositions ieciliewne Sac aeaa iim aac aetieainiodah ieee audience ae 
EG a rink iw einer onl ceeds minis 10 00 
promsings is fee for taking three depositions, at $2 50 each -- 7 50 
I TD ies anise isiecescaln sodcmsiicennaiegalipemaaiats nnikigitacamaiean : 
I CR iii aia circ ascension ules pk caters ie emma 
Disbursements, taking depositions under commission_-__-_- 479 35 
FUE TE ois hk can cn nd deg nswakonniin aaa 64 50 
I i ais ne snchK cece asi esi Sabana: eatin $599 17 
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“axed at $599.17. 
spr il 6th, 1885. 
R. H. LAMSON, Clerk. 


132} District OF OREGON, ss: 

I, Paul R. Deady, being duly sworn, say that I am one of the 
attorneys in the above- entitled eause; that the costs and disburse- 
ments set forth above have been necessarily incurred in the prose- 


cution of this suit, and that the plaintiff is entitled to recover the 
same from the defendant. 


PAUL R. DEADY. 


Subscribed and sworn to before me this March 23rd, 1885. 
R. H. LAMSON, Clerk. 
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[Endorsed :] 1035. In the cir. court of the United States for the 
district of Oregon. Oregonian R’y Co., Lim., plaintiff, vs. O. R. & N. 
Co., defendant. Cost bill. Endorsed: Filed March 25, 1885. R. 
M. Lamson, clerk, by G. G. Gammans, deputy clerk. 


13234 And afterwards, to wit, on the 26th day of March, 1885, 
there’ was duly filed in said court a bond in words and fig- 
ures as follows, to wit: 


133 ~—s In the Cireuit Court of the United States for the Ninth Judi- 
cial Circuit, District of Oregon. 
THE OREGONIAN Raritway Company, Limited, 
vs. No. —. 
THE OREGON RAILWAY AND NAVIGATION COMPANY. 


Know all men by these presents that we, The Oregon Railway and 
Navigation Company, as principal, and C. H. Lewis, W. 8. Ladd, 
Henry Failing, and H. W. Corbett, as sureties, are held and firmly 
bound unto The Oregonian Railway Company, limited, in the sum 
of one hundred thousand dollars, to be paid to the said The Orego- 
nian Railway Company, limited, its successors or assigns; to which 
payment, well and truly to be made, we bind ourselves and each of 
us, Jointly and severally, and our and each of our heirs, executors, 
and administrators, firmly by these presents. 

Sealed with our seals and dated March 26th, 1885. 

Whereas the above-named The Oregon Railway and Navigation 
Company hath prosecuted a writ of error in the Supreme Court of 
the United States to reverse the judgment in the above-entitled cause 
by the circuit court of the United States for the district of Oregon : 

Now, therefore, the condition of the obligation is such that if the 
above-named The Oregon Railway and Navigation Company shall 
prosecute said writ of error to effect and answer all costs and dam- 
ages if it shall fail to make good its plea, then this obligation shall 

be void, otherwise to remain in full force and virtue. 
134 THE OREGON RAILWAY AND 
NAVIGATION COMPANY, 
[ Corporate Seal. ] 
By C. H. PRESCOTT, Vice-President. 


C. H. LEWIS. [SEAL. | 
W. S. LADD. SEAL. 
HENRY FAILING. SEAL. 
H. W. CORBETT. SEAL. | 


THE OREGON RAILWAY AND 
NAVIGATION [CO.], 
By THEODORE WYGANT, Secretary. 
Executed in presence of— 
W. T. HUME. 
The above bond is hereby approved. 
DEADY, J. 


Endorsed: Filed March 26th, 1885. R.H. Lamson, clerk, by G. 


G. Gammans, deputy. e 
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THE OREGONIAN Rattway Company, Limited, Defendant 


THE OREGONIAN RAILWAY COMPANY, LIMITED. 99 


1343 And afterwards, to wit, on the 26th day of March, 1885, 
there was duly filed in said court a writ of error, in words and 
figures as follows, to wit: 


135 Writ of Error. 
In the Supreme Court of the United States. 


THE OREGON RAILWAY AND NAVIGATION Company, Plain- 
tiff in Error, 
vs. 


+ 


ING, 


~ a 
¥ 


in Error. 
THE UNITED STATES OF AMERICA, 88: 


The President of the United States of America to the judges of the 
circuit court of the United States for the district of Oregon, Greet- 
ing: 

Because in the records and proceedings, as also in the rendition 
of the judgment of a plea which is in the said circuit court before 
the honorable Matthew P. Deady, one of you, between The Orego- 
nian Railway Company, limited, plaintiff and defendant in error, and 
The Oregon Railway and Navig ation Company, defendant and 
plaintiff in error, a manifest error hath hath happened, to the great 
damage of the said pleintiff in error, as by complaint doth appear, 
and we, being willing that error, if any hath been, should be duly 
corrected, and full and speedy justice done to the parties aforesaid 
and in this behalf, do command you, if judgment be therein given, 
that then, under your seal, distinctly and openly, you send the record 
and proceedings “aforesaid, with all things concerning the same, to 
the Supreme Court of the United States, “together with this writ, so 
that you have the same at Washington on the second Monday of | 
October, A. D. eighteen hundred and ‘eighty- -five, in the said Supreme 
Court to be then and there held, that, the record and proceedings 
aforesaid being then and there inspected, the said Supreme Court 
may cause further to be done therein to correct that er ror, what of 
right and according to the laws and customs of the United States of 
America should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
United States, this March 26, 1885. 

[Seal United States Circuit Court, Oregon. ] 

R. H. LAMSON, 
Clerk of the District Court of the Un ited 
States for the District of Oregon, 
By G. G. GAMMANS, 
Deputy Clerk. 


[Endorsed:] In the Supreme Court of the United States. The 
Oregon Railway and Navigation Company, plaintiff in error, vs. The 
Oregonian Railway Company, limited, defendant in error. Writ of 
error. Filed March 26,1885. R. H. Lamson, clerk, by G. G. Gam- 


mans, deputy clerk. 


100 THE OREGON RAILWAY AND NAVIGATION COMPANY VS. 


1353 And afterwards, to wit, on the 26th day of March, 1885, 
there was issued out of said court a citation in words and 
figures as follows, to wit: 


136 Uwnirep States oF AMERICA, |... 
. . : > SS 
District of Oregon, ee 
To The Oregonian Railway Company, Limited, Greeting: 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be holden at Washington on 
the second Monday in October, A. D. eighteen hundred and cighty- 
five, pursuant to a writ of error filed in the clerk’s office of the cir- 
cuit court of the United States for the district of Oregon, wherein 
The Oregon Railway and Navigation Company is plaintiff in error 
and you are defendant in error, to show cause, if any there be, why 
the judgment in the said writ of error mentioned should not be cor- 
rected and speedy justice should not be done to the parties in that 
behalf. 

Given under my hand at Portland, in said district, this March 
26, 1885. 
MATTHEW P. DEADY, 

U. 8. District Judge, Orege 


1363 [Endorsed :] No. —. U.S. circuit court, district of Oregon. 
The Oregonian Railway Company, L’d, vs. The Oregon Rault- 
way and Navigation Company. Citation on writ of error. Filed 
March 26,1885. R. H. Lamson, clerk, by G. G. Gammans, deputy 
clerk. 
STATE OF OREGON, ee 
District of Oregon, \ °°’ 
Service of the foregoing citation accepted at Portland, in said State 
and district, this the 26th day of March, A. D. 1885, by delivering to 
us a true copy thereof in said district on said day and date. ; 


NORTHUP & GILBERT. 
137 Writ of Error. | 
In the Supreme Court of the United States. 


THE OREGON RAILWAY AND NAviIGAtion Company, Plaintiff ) 
in Error, 


vs. »- No. — 

. ‘ . > = ; 
THE OREGONIAN Raitway Company, Limited, Defendant | 
in Error. J 


UNITED STATES OF AMERICA: 

The President of the United States of America to the judges of the 
circuit court of the United States for the district of Oregon, Greet- 
ing: 7 
Because in the records and proceedings, as also in the rendition of 

the judgment of a plea which is in the said circuit court before the 
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THE OREGONIAN RAILWAY COMPANY, LIMITED. — 101 


Honorable Mattew P. Deady, oneof you, between The Oregonian Rail- 
way Company, limited, plaintiff and defendant in error, and The 
Oregon Railway and Navigation Company, defendant and plaintiff 
in error, a manifest error hath happened, to the great damage of the 
said plaintiff in error, as by complaint doth appear, and we, being 
willing that error, if any hath been, should be duly corrected, and 
full and speedy justice done to the parties aforesaid and in this 
behalf, do command you, if judgment be therein given, that then, 
under your seal, distinctly and openly, you send the record and pro- 
ceedings aforesaid, with all things concerning the same, to the Su- 
preme Court of the United States, together with this writ, so that you 
have the same at Washington on the second Monday of October, A. 
D. eighteen hundred and eighty-—, in the said Supreme Court to 
be then and there held, that, the record and proceedings aforesaid 
being then and there inspected, the said Supreme Court may cause 
further to be done therein to correct that error, what of right and 
according to the laws and customs of the United States of America 
should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this March 26, 1885. 

[ SEAL. ] R. H. LAMSON, 
Clerk of the District Court of the 
United States for the District of Oregon, 
’ By G. G. GAMMANS, 
Deputy Clerk. 


[icndorsed:] In the Supreme Court of the United States. The 
Oregon Railway and Navigation Company, plaintiff in error, vs. The 
Oregonian Railway Company, limited, defendant in error. Copy of 
writ of error. Original endorsed; Filed March 26, 1885. R. H. 
Lamson, clerk, by G. G. Gammans, deputy clerk. : 


138 THe UNITED STATES OF AMERICA, ae 
District of Oregon, ees 


I, R. H. Lamson, clerk of the United States circuit court for the 
district of Oregon, do hereby certify that the foregoing copy of record 
in the.above-entitled cause has been by me compared with the origi- 
nal, and that it is a correct transcript therefrom and of the whole of 
such original, as the same appears of record and on file at my office 
and in my custody. 

In testimony whereof I have hereunto set my hand and affixed the 
seal of said court at Portland, in said district, this 22nd day of May, 
1885. 

[Seal Circuit Court of the United States, Oregon. ] 


R. H. LAMSON, Clerk. 


indorsed on cover: Oregon C.C. U.S. No. 922. The Oregon 
vr o . 2 o * 2 5 
Railway and Navigation Company, plaintiff in error, vs. The Orego- 
e ° e o . ; i k ¢ >) 
nian Railway Company, limited. Filed August 31, 1885. 
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The Oregonian Railway Company, Limite = 


BRIEF AND ARGUMENT FOR PLAINTIFF IN. ERROR. 


-J..N. DOLPH, 
Of Counsel for Plaintiff in Error. 


W. H. MOORE, PRINT., 511 rith ST. N. Ww. 


IN THE 


SUPREME COURT OF THE UNITED STATES. 


_— “SS 
we 


THE OREGON RAILWAY AND NAVIGATION 
COMPANY, PLaintirF In ERROR, 


vs. 


THE OREGONIAN RAILWAY COMPANY, LIMITED, 
DEFENDANT IN ERROR. 


- “= 
— 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF OREGON. 


~<tiie,. 
_—_— 


Brief and Argument for Plaintiff in Error. 


STATEMENT. 


This action was brought by the Oregonian Railway Com- 
pany, Limited, alleged to be a corporation formed in Great 
Britain under the Companies’ Act of 1862, against the 
Oregon Railway and Navigation Company, a corporation 
formed under the general laws of Oregon, to recover 
$68,131, alleged to be due the plaintiff as rent for the half 
year commencing May 15, 1884, upon a lease of its rail- 
road in Oregon. 

The issues upon which the case was tried in the court 
below were raised by the amended complaint of the plain- 
tiff and the third amended answer of the defendant. 


>» 


2 


It is alleged in the amended complaint filed August 15, 
1884, that the plaintiff became a corporation on April 30, 
1880, by certain persons making and entering into, under 
the Companies’ Act aforesaid and the acts supplementary 
thereto and amendatory thereof, a memorandum of asso- 
ciation, which is set forth at length, (Record, folio 23, p. 13, 
to folio 29, p. 16, inclusive,) and by entering into articles 
of association, which are also set out at length, and deliv- 
ering the same to the registrar of joint stock companies at 
Dundee, Scotland, as required by said act, and by the reg- 
istration of said memorandum and articles of association 
and the certification by said registrar, under his hand, of 
the said “The Oregonian Railway Company, Limited,” to 
be incorporated. (See Record, folio 30, p. 17.) 

That said corporation has a registered-office in Dundee, 
Scotland, and owns a railroad in the State of Oregon and 
transacts business in Oregon, and has duly complied with 
the laws of he State of Oregon for the regulation of for- 
eign corporations doing business therein. 

That the defendant became a corporation under the laws 
of Oregon on June 13, 1879, by making and filing articles 
of incorporation, which are set forth at length (see Record, 
folio 67, p. 42, to folio 69, p. 48); that its principal place of 
business is at the city of Portland, Oregon, and its powers, 
duties, rights, and franchises are set forth in its articles of 
incorporation. A statement of the business of the corpora- 
tion in the articles includes, among other things, “to pur- 
chase or consolidate with or lease or operate and maintain, 
on such terms as may be agreed upon,” any railroad in 
Oregon. 

That on August Ist, 1881, the plaintiff was the owner 
of a certain railroad in Oregon, and then demised the same 
to defendant by an instrument in writing for the term of 
ninety-six years at a yearly rent of 28,000 pounds sterling, 
payable in half-yearly installments in advance; that the 
defendant, by its officers, duly executed said instrument, 
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being thereunto duly authorized by a vote of the directors _ 
of the company; and that defendant thereupon entered 
into possession of said railway and operated the same until 
May 15, 1884, when, pretending that neither party to said 
lease was authorized to execute the same, it offered to re- 
store the demised property to the plaintiff, but not in as 
good condition as when received by the defendant, which 
offer the plaintiff refused to accept, and thereupon, to pre- 
vent loss and injury that might result from discontinuing 
the operation of the road, it was agreed that the defendant 
should retain possession thereof, and continue to operate 
the same, during six months thereafter, but neither such 
agreement nor the action of either party thereunder was 
to prejudice its claim as to the validity of said lease or 
affects its rights in the premises; that the defendant has 
failed and refused to pay the installment of rent falling 
due on May 15, 1884. (Record, folios 69 and 70; pp. 48 
and 49.) 

By the last amended answer the defendant: 

1. Denies that the plaintiff was, at any time, or is a cor- 
poration created or existing under an act of Parliament of 
the United Kingdom of Great Britain and Ireland, known 
as the Companies’ Act of 1862, or is a corporation at all. 
(Record, folio 115, p. 72.) 

2. Alleges that there are no other cr further provisions 
of said act, or of any act of said Parliament or law of said 
Kingdom, than set forth in the complaint, relating to the 
powers of corporations created or existing under the laws 
of said Kingdom, and denies that said laws, or any other 
law of Great Britain, confers on the plaintiff power to lease 
its railroad property or franchise. (Record, folios 115 and 
116, p. 72.) 

3. Denies knowledge or information sufficient to form a 
belief as to whether a “ Memorandum of Association ” was 
made and entered into in pursuance of said Companies’ 
Act, or at all; or as to whether any “Articles of Associa- 
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tion” were made, entered into, or delivered for registry, 
as alleged in the complaint, in pursuance of said Compa- 
nies’ Act, or at all; or as to whether the plaintiff had a 
registered office at Dundee, Scotland, or elsewhere, or trans- 
acted business in the State of Oregon, or had complied 
with the laws of said State for the regulation of foreign cor- 
porations doing business therein. (Record, folios 110 and 
117, pages 72 and 73.) 

4. Denies that the plaintiff became cr is vested with the 
rights, powers, privileges or franchises to purchase, con- 
struct, operate, lease or sell any railroad in Oregon ; or 
that the plaintiff became or is an incorporated company, 
or had or has any rights, powers, privileges, or franchises 
mentioned in said alleged memorandum or articles of 
association, or is authorized to transact business in the 
State of Oregon or elsewhere, or owns a railroad in said 
State. (Record, folio 117, page 73.) 

5. Admits that it was during the times mentioned in the 
complaint a corporation duly incorporated under the 
laws of the State of Oregon, but denies that it ever had or 
has any power, right, or franchise to purchase, or lease 
any railroad or railroads in the State of Oregon, and fur- 
ther denies that at any time plaintiff demised unto it the 
railway or railroad in the complaint mentioned; admits 
that the president and assistant secretary of the defendant 
signed the paper and writing relied upon by plaintiff as a 
lease, and affixed thereto defendant’s corporate seal; and 
alleges that neither of such officers of the defendant had 
authority to execute on behalf of the defendant such writ- 
ing or indenture of lease, in that neither plaintiff nor de- 
fendant was at any time empowered or authorized to exe- 
cute such writing, or to enter into any indenture of leas- 
ing; that the State of Oregon did not authorize or consent 
to such leasing by plaintiff or taking in lease by defend- 
ant; that no special or other law had at any time been 
enacted by said State conferring such authority on either 
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of the parties hereto, or purporting so to do or relating 
thereto; that the stockholders of the defendant did not at 
any time authorize or. assent to such, or any contract of 
leasing, and the said “pretended lease was and is unau- 
thorized and void.” (Record, folio 118, p. 73.) 

6. Admits that the defendant upon the execution of said 
lease entered into possessidn of said road, and so con- 
tinued till the 15th of May, 1884, but denies that since 
said date it had been or is in possession of said road under 
said pretended lease or otherwise than at the special re- 
quest of plaintiff for its accommodation, and solely to pre- 
vent loss which otherwise might result to plaintiff from 
discontinuing the operation of such road, and in accord- 
ance with the written memorandum of agreement set forth 
in the complaint. (Record, folio 118 and 119, p. 74.) 

7. Denies that any sum of money whatever is due or 
unpaid to plaintiff from defendant, or that at the time of 
tendering and offering to restore said property the same 
was not in equally good condition as to repair, equipment, 
or value as when received hy defendant, and avers “ that 
it has fully paid the rental provided for in said lease ” for 
the period during which it held said railway, to wit, for the 
term ending May 14, 1884. (Record, folio 119, p. 74.) 

And for a further and separate defense the defendant 
alleged in said answer, in substance, that the railroad or 
railroads which “defendant was and is organized to con- 
struct and operate, and the termini of which are specified 
in the articles of association,” are east of Portland, and 
do not embrace the railway alleged to have been demised 
to the defendant, nor any one to the south of said city, 
and that the railroad mentioned in said lease, and pur- 
porting to be demised thereby, is a wholly different road, 
forming no part and.having no near connection with or re- 
lation to the road or system of roads the termini of which 
are mentioned in any of the articles of association of the 
defendant, and that prior to the execution thereof “the 
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eapital of the defendant had been contributed and applied 
in the construction and equipment of a railroad or rail- 
roads the termini of which were specified” in its articles 
of association; that said lease was never authorized or as- 
sented to by the stockholders of the defendant, and that 
the act of the defendant’s officers in seeking to bind de- 
fendant to said pretended indenture of lease was a wholly 
unauthorized attempt to divert and subject the capital 
of defendant to a wholly new object and enterprise not 
contemplated when said capital was contributed. (See 
Record, folio 117 and 120, p. 74.) 

The plaintiff in the court below demurred to this 
answer— 


First. To so much thereof as “denies the corporate exist- 
ence, due organization of the plaintiff as a corporation, or 
facts relating to the organization of the plaintiff as a cor- 
poration, or which pleads to or questions or denies com- 
pliance by plaintiff with foreign or domestic law, or which 
attempts to deny the demise alleged in the amended com- 
plaint by ‘plaintiff to defendant, and also to so much” 

* * “as pleads to or denies, or attempts to plead to 
or deny, or questions the powers, rights, privileges, fran- 
chises, or ownership of plaintiff alleged in the amended 
complaint herein, for the reason that said defendant ought 
not to be allowed or heard to say or allege that the plain- 
tiff is not a corporation or has no power to make the con- 
tract herein sued on, or to make any denials contrary to 
defendant’s own acknowledgment and deed of about Aug- 
ust 1, 1884.” 


Second. To so much thereof “as by plea attempts to set 
up want of power and authority in defendant corporation 
and its officers to enter into the contract alleged in the 
amended complaint, and for cause of demurrer thereto 
says that upon the face of the matter alleged in said plea, 
it appears that the same does not constitute a defense or 
counter-claim to said action;” and 


Third. To the further and separate defense set forth in 
said answer, “for the reason that the new matter therein 
set up does not constitute a defense of counter-claim to 
this action.” (Record, folio 123, p. 81.) 
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Plaintiff also moved to strike out of the answer: 
1. The admission that the defendant entered into posses- 
sion of the railway under the alleged lease, coupled with 


the denial that the possession had been held thereunder 
since May 15, 1884. 


2. The allegation of payment of rent during the time 
defendant held under the lease, and up to May 15, 1884, 
and the denial that at the time the defendant offered to 
restore the road to the plaintiff, it was not in as good con- 
dition as when received by the plaintiff, as frivolous and 
irrelevant. : 


3. The admission that the defendant is and was a cor- 
poration under the laws of Oregon, coupled with the denial 
that it ever had the power to purchase or lease a railroad 
in Oregon, because the admission is redundant and a denial 
sham and frivolous. 


4. “The rest and residue” of the answer not demurred 
to and not included in the former portions of the motion 
to strike out “for the reason that such residue is wholly 
immaterial and irrelevant to the issues in the cause.” 
(Record, folio 125, p. 82.) 


The court allowed the motion to strike out as a whole, 
and sustained the demurrer, and rendered judgment in 
favor of the plaintiff against the defendant for the sum of 
$68,131, with 8 per cent. interest from May 15, 1884, 
amounting to $72,715.43, and costs and disbursements, 
taxed at $579.17. (See Record, folio 1274, p. 83.) 


Assignment of Errors. 


First. The Court erred in sustaining the demurrer of the 
plaintiff to the last amended answer and to each portion 
thereof demurred to. 

Second. The Court erred in allowing the motion of plain- 
tiff to strike out portions of said answer. 

Third. The Court erred in rendering judgment in favor 
of the plaintiff against the defendant. 
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Argument. 


Before proceeding to discuss the more important ques- 
tions in the case, the attention of the Court is directed to 
the following question of practice: 

The plaintiff in error claims that the Court erred in sus- 
taining the demurrer to last amended answer and rendering 
judgment thereon, for the reason that: A demurrer to an 
answer containing denials of material allegations in the 
complaint, on the ground that the defendant is estopped to 
deny such allegations, is not authorized by the Civil Code 
of Oregon, which regulates the practice in actions at law 
in the United States courts in that State. 


Section 71 of the Oregon Code provides : 
“The answer of the defendant shall contain— 


“1. A specific denial of each material allegation of the 
complaint controverted by the defendant, or of any knowl- 
edge or information thereof sufficient to form a belief. 

“2. A statement of any new matter constituting a de- 
fense or counter claim, in ordinary and concise language, 
without repetition.” 

Section 76 provides: 


“The plaintiff may demur to an answer containing new 
matter when it appears upon the face thereof that such 
new matter does not constitute a defense or counter-claim, 
or he may for like cause demur to one or more of such de- 
fenses or counter-claims, and reply to the residue.” 


It will be seen that a demurrer is authorized only to an 
answer containing new matter, and that a separate de- 
murrer to the portion of an answer containing denials only 
is unauthorized. 

If an answer is sham, frivolous, or irrelevant, it may be 
stricken out, on motion, under section 74 of the Code. If 
the denials are insufficient to raise an issue of fact, I sup- 
pose a motion for judgment upon the pleadings would lie; 
but if the plaintiff in this case desired to take advantage 
of the supposed estoppel of the defendant, such estoppel 
should have been set up by reply. 
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But if the demurrer were authorized by the Oregon Code, ° 
it is further claimed that the court erred in holding that. 
the defendant was estopped to deny the incorporation and 
organization and want of power of the plaintiff to make 
the contract sued on. In cases where the defendant is 
held to be estopped to deny the incorporation of the plain- 
tiff, and its power to make the contract sued on, allega- 
tions of such facts are not required in the complaint. 
(National Insurance Co. vs. Bowman, 60 Mo., 252.) Buta 
foreign corporation suing in the courts of this country 
must set forth in its complaint the fact that it is a corpo- 
ration and the manner in which it became such. If the 
allegations cannot be controverted this is useless. 


The reasons for holding a party contracting with a cor- 
poration estopped to deny its corporate existence do not 
hold in the case of a foreign corporation. 


The party contracting with such a corporation has not 
the means or opportunity-of ascertaining whether it is in 
fact a corporation or is duly organized as he has in the 
case of a domestic corporation, and no proceeding in our 
courts can be maintained to inquire into the legality of 
such foreign corporation or the validity of its organiza- 
tion. 


Passing over these technical questions, I come to the 
consideration of the questions raised by the demurrer to 
the answer, which go to the merits of the controversy, and 
which are as follows: 


1. Was the plaintiff in the court below authorized by us 
foreign charter or the laws of Oregon to enter into the contract 
set up in the complariit ? 


2. Was the defendant in the court below authorized to enter 
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into the contract set up in the complaint ? 
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3. Does the act of the President and Secretary of the Oregon 
Railway and Navigation Company, assuming to act for that 
company in signing the lease set up in the complaint, estop it 
from showing want of power in the lessor to execute said lease ? 


4, Is the Oregon Railway and Navigation Company, by the 
act of its President and Secretary, in assuming to execute for it 
the lease set up. in the complaint, estopped to deny that the 
hiring of said railroad was not within the scope of its corporate 


, powers ? 


These questions will be discussed in the order stated. 


1. Was the plaintiff in the court below, the Oregonian Rail- 
way Company, Limited, authorized by its foreign charter or 
the laws of Oregon to enter into the contract set up in the 
complaint ? 


It is settled by the decisions of this Court, that “unless 
specially authorized by its charter, or aided by some other 
legislative action, a railroad company cannot by lease or 
other contract turn over to another company, for a long 
period of time, its road and all its appurtenances, the use of 
its franchises and the exercise of its powers, nor can any other 
railroad company without similar authority make a con- 
tract to receive and operate such, road, franchises and prop- 
erty of the first corporation, and that such a contract is 
not among the ordinary powers of a railroad company, 
and is not to be presumed from the usual grant of powers 
in a railroad charter. 

Penn’a Co. vs. St. Louis, Alton, &c., R. R.,118 U.S., 
290. 

Green Bay & Minnesota R. R. Co. vs. Union Steam- 
boat Co., 107 U.S., 98. 

Thomas vs. R. R. Co., 101 U. S., 71. 

Pierce vs. Madison & Indianapolis R. R. Co., 21 
How., 441. 

New York & Md. Line R. R. Co. vs. Winans, 17 
How., 30. 
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Laken vs. Railroad Co., 13 Oregon, 436. | 

See also Davis vs. Old Colony R. R. Co., 131 Mass., 
258. 

Eastern Counties Ry. vs. Hawkes, 5 H. S. Cas., 331, 
371 to 381. 7 

Ashbury Ry. Carriage & Iron Co. vs. Ritchie, L. R., 
7H. L., 653. 

McGregor vs. Dover & Deal Ry., 12 Q. B., 618. 

East Anglican Ry. vs. Eastern Counties Ry., 11 C. 
B., 757. 


No such powers had been given to the parties to this 
transaction. 3 

To ascertain whether the plaintiff had power, under its 
charter and the laws of Oregon, to make the contract in 
question, it is necessary to consider the provision contained 
in the Constitution of the State concerning the formation 
of corporations, the provisions which have been made by 
law for the formation of domestic. corporations, and for the 
transaction of business in the State by foreign corporations, 
incorporated for the purpose of constructing and operating 
railroads. 

The Constitution (art. 2, sec. 2) provides: 


“Corporations may be formed under general laws, but 
shall not be created by special laws, except for municipal 
purposes. All laws passed pursuant to this section may 
be altered, amended, or repealed, but not so as to impair 
or destroy any vested or corporate rights.” 


On October 11, 1862, the Legislative Assembly passed a 
general law providing for the formation of private corpo- 
rations. Section 1 (see Code of 1874) provides that any 
three or more persons may incorporate themselves “ for the 
purpose of engaging in lawful enterprise, business, pursuit, 
or occupation,” in the manner provided in section 2. 

Section 2 provides that such persons, to become incor- 
porated, shall make, subscribe, and file with the Secretary 
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of State and the clek of the county in which the business 
of the corporation is proposed to be carried on, written 
articles of incorporation; and section 4 provides: That 
“the articles of incorporation shall specify”— * * * 


“2. The enterprise, business, pursuit, or —— . in 
which the corporation proposes to engage. * * * 

“6. If the corporation is formed for the purpose of navi- 
gating any stream or other water, or making or construct- 
ing any railroad, macadamized ro oad, plank road, clay road, 
canal or bridge, the termini of such navigation, road, 
canal, or the site of such bridge.” 


Section 5, as amended in 1878, provides that— 


“Upon making and filing the articles of incorporation, 
as herein provided, the persons subscribing the same are 
incorporators, and authorized to carry into effect the objects 
specified in the articles in the manner provided in this 
chapter, and they and their successors, associates, and as- 
signs, by the name assumed in such article, shall there- 
after be deemed a body corporate, with power: * * * 

‘1. To sue and be sued. * 

** 4. ‘To purchase, possess, and heat of such real and 
personal property as may be necessary and convenient to 
carry into effect the objects of the incorporation, and to 
take, hold, and possess, and dispose of all real and personal 
property donated to such corporation by the United States, 
or by any State, Territory, county, city, or other municipal 
corporation, or any person, firm, association, or private 
corporation, for the purpose | of aiding in the objects of 
such corporation.” * 


Section 17 of said act, as amended in 1878, is as follows: 


“ All corporations that expire by the limitations specified 
in their articles of incorporation, or are dissolved by virtue 
of the provisions of section 19 of this act, or are annulled 
by forfeiture or other cause, by a judgment of a court, con- 
tinue to exist as bodies corporate for a period of five years 


* This section was amended at the session of the Oregon Legislature, 
held in January, 1887, so as to authorize a railroad corporation to lease 
its road to another company. (See Session Laws of 1887, p. 14.) (A 
copy of the section as amended (the amendment being in italics) is 
printed as an appendix hereto. ) 
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thereafter, if necessary for the purpose of prosecuting or 
defending actions, suits. or proceedings by or against them, 
settling their business, disposing of their property, and 
dividing their capital stock, but not for the purpose of 
continuing their corporate business.” 


Section 19 is as follows: 


“Any corporation organized under the provisions of this 
chapter may, at any meeting of the stockholders which is 
‘alled for such purpose by a vote of the majority of the 
stock of such corporation, increase or diminish its capital 
stock or the amount of the shares thereof, or authorize tlre 
dissolption of such corporation and the settling of its busi- 
ness and disposing of its property, and dividing its capital 
stock 1n any manner it may see proper.”’ 


By an act approved October 21, 1878, entitled “An act 
to authorize foreign corporations to do business and exer- 
cise their corporate powers within the State of Oregon,” 
the defendant in error claims to have been authorized to 
execute the lease in question. Said act consists of two sec- 
tions, of which the following is a copy: 


*“ Src. 1. That any foreign corporation incorporated for 
the purpose of constructing, or constrcting and operating, or 
for the purpose of or with the power of acquiring and operating, 
any railway, macadamized road, plank road, clay road, 
canal or bridge, or for the purpose of conducting water, 
gas or other substance by means of pipes laid under the 
ground, shall, on compliance with the laws of this State 
for the regulation of foreign corporations transacting busi- 
ness therein, have the same rights, powers and privileges 
in the exercise of the rights of eminent domain, collection 
of tolls and other prerogative franchises as are given by 
the laws of this State to corporations organized within this 
State, for the purpoes of constructing any railway, macadam- 
ized road, plank road, clay road, canal or bridge, or for the 
purpose of conducting water by means of pipes laid under 
the surface of the ground. 


*This act was amended at the session of the Oregon Legislature of 
January, 1887, so as to authorize a foreign corporation, specified in the 
act, to exercise the powers of a domestic corporation. (See Session 
Laws of 1887.) (A copy of the amendatory act (the amendments being 
in italics) is printed as an appendix hereto.) 
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“Sec. 2. Nothing in this act contained shall be so con- 
strued as to give toany foreign corporation or corporations 
any other or further rights, powers or privileges than 
may be acquired or exercised by corporations incorporated 
under the laws of this State; but only so as to give to for- 
eign corporations the same rights, powers and privileges, 
on a compliance with the laws of this State, as may be ac- 
quired or exercised by corporations incorporated under the 
laws of this State.” 


Did this act confer on the Oregonian Railway Company, 
Limited, power to execute the contract set up in the complaint ? 

That company is a foreign corporation organized, not 
for the purpose of transacting any business, or with power 
to transact any business, in the country where it claims to 
have been incorporated and organized, but in North 
America, and principally in the State of Oregon. 

It is too well settled by the decisions of the courts of this 
country to require argument, that a corporation has no ex- 
istence except in the country of its incorporation, but it 
may by comity be permitted to perform through agents in 
other States such ordinary and general business as indi- 
viduals might perform. This comity may be denied them 
by the legislative power, and a foreign corporation, abso- 
lutely or under such conditions as the legislative power 
chooses to impose, may be prohibited from transacting 
business in such States. In the State of Oregon foreign 
corporations of the character mentioned in the act of Octo- 
ber 21, 1878, are authorized (the act being constitutional) 
to transact certain business and have conferred upon them 
certain rights, powers, and privileges. The enumeration of 
these rights, powers, and privileges in the act implies the 
exclusion of all others. The maxim expressio unius, etc., is 
applicable. 

What are the foreign corporations embraced in this act? 
They are those, and only those, incorporated for the pur- 
pose of “constructing,” “constructing and operating,” or 
for the purpose of “acquiring and operating,” any rajlway 


15 


or other road, &c., mentioned in the act. If the letting of a 
railroad, a single transaction, is a “business pursuit or occu- 
pation,” within the meaning of section four of the Oregon 
act providing for the formation of private corporations, as 
was assumed by the court below, then a corporation incor- 
porated, among other things, for leasing its railroad when 
constructed is not authorized under that act to transact 
that portion of its busincss in the State of Oregon, because 
it is not included in, or necessary to the business of, “ con- 
structing,” “constructing and operating,” or “acquiring 
and operating” a railroad.” | 

What are the “ rights, powers, aad privileges” which such for- 
eign corporations have under said act? Not the same “ rights, 
powers, and privileges” as domestic corporations formed 
for like purposes, as was assumed by the court below, but 
“the same rights, powers, and privileges” in the exercise of 
the rights of eminent domain, collection of tolls, and other 
* * * franchises, as are given by the laws of the State 
to corporations organized -within. the State for the purpose 
of “constructing” any railway, &c. I omit the word “ pre- 
rogative,” because, if it has any meaning, it is used re- 
strictively, and may be omitted without impairing the 
force of the argument. If we assume that the word “ con- 
structing,” where it here refers to domestic corporations, 
is equivalent to “constructing and operating,” still the 
grant of powers is such only as are necessary to the exer- 
cise of the franchises mentioned. 


In Morgan vs. Louisiana, 93 U. S., 217 ‘the court say: 


“The franchises of a railroad corporation are rights or 
privileges which are essential to the operation of the cor- 
poration, and without which its road and works would be 
of little value; such as the franchise to run cars, to take 
tolls, to appropriate earth and gravel for the bed of its road 
or water for its engines, and the like.” 


These are the franchises that are included in the expres- 
sion, “other prerogative franchises,” in this statute. The 
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power to make a lease of its railroad is not necessary to the 
enjoyment of these franchises, nor is it necessary to the 
business of the “constructing,” “ constructing and operat- 
ing,” or the “ acquiring and operating” of a railroad. 

The power to make a lease of its rulroad in Oregon not 
being included in the business which foreign corporations 
are authorized by the act in question to transact in Oregon, 
and not being included in the powers, rights, and privileges 
conferred upon such corporations, because not necessary to 
the exercise of the franchises of such corporations, it follows 
that the making of the contract set up in the complaint by 
the Oregonian Company was prohibited by implication, 
and is illegal and void. 

In Railroad Companies vs. Gaines (97 U.S., 697) a grant 
of “ powers, rights, and privileges” was held to be thus re- 
stricted by the business the corporation was authorized to 
transact. The privilege of exemption from taxation had 
been granted to the Nashville and Chattanooga Railroad 
Company in its original charter. The Court, in constru- 
ing section 58 of the charter of the Knoxville and Charleston 
R. R. Co.—which is as follows: 


“The said company is hereby invested, for the purpose of 
making and using said road, with all the powers, rights, and 
privileges, and subject to all the disabilities and restrictions 
that have been conferred and imposed upon the Nashvillle and 
Chattanooga Railroad Company in its original charter ”— 


said that the grant here was “ not of all the rights and priv- 
ueges of the Nashville and Chattanooga Company, but of such 
as were necessary for the purpose of making and using the road, 
or, in other words, the franchises of the company, which 
do not include immunity from taxation.” 

But suppose, for the sake of the argument, that by the act in 
question there was conferred upon the Oregonian Railway Com- 
pany, Limited, all the powers possessed by domestic corporations 
incorporated for like purposes, I still contend that it had no 
power or authority to let its railroad. 
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The power to make a lease of its railroad is not conferred 
upon a domestic railroad corporation by the general incorpora- 
tion act of Oregon. 


“The powers of corporations organized under legislative 


statutes are such and such only as those statutes confer.” 
* * * 


“The charter of a corporation is the measure of its powers, 
and the enumeration of these powers implies the exclusion 
of all others.” 


Thomas vs. Ry. Co., 101 U. S., 71. 
Marion Savings Bank vs. Dunkin, 54 Ala., 473, and 
cases cited. 


It will not be claimed that any statute of the State ex- 
pressly authorizes such a lease. The authority, if it exists ° 
at all, is found in subdivision 4 of section 5, or in sections 
17 and 19 of the general law, hereinbefore set forth. Sub- 
division 4 of section 5 empowers a corporation “to pur- 
chase, possess, and dispose of such real and personal prop- 
erty as may be necessary and convenient to carry into effect 
the object of the corporation,” &e. A corporation formed 
for the purpose of buying and selling goods would prob- 
ably, under this subdivision, have power to buy and sell 
such personal property at pleasure, because that would be 
necessary and convenient to carry into effect the object of 
its incorporation. 


Possibly the same may be true in regard to a corporation 
formed for the purpose of dealing in real property. But 
a railroad company incorporated wnder this act, as such, would 
have power only to purchase and hold real or personal es- 
tate necessary and convenient for the construction and operation 
of its road; and the butter construction, I think, would be 
that it could only sell it when no longer necessary for that pur- 
- pose, without complying with the provisions of section 19 of 
the act, which, as we shall hereafter see, contemplates a dis- 
solution of the corporation when it disposes of its property. 
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In the case of Coe. vs. Columbus, Piqua and Indiana R. 
R. Co., et. al., 10 Ohio State Repts., this precise question 
came before the Supreme Court of Ohio: A railroad com- 
pany was authorized “to acquire and convey at pleasure 
all such real and personal estate as may be necessary and 
convenient to carry into effect the object of the corporation.” 
The court held that “like any other general words they 
must be restrained into the fitness of the matter,” and that 
such language did not authorize the sale, mortgage, or 
lease of the real or personal estate which was necessary for 
the purpose of maintaining and operating the railroad. 


But let us suppose for the purposes of the argument that 
this subdivision does confer the power upon a railroad 
- company to dispose of all its property. Such a power 
could not be construed to authorize it to dispose of its 
property by leasing it to another company for a term of 
years, as that would be, as we shall see directly, clearly 
incompatible with the provisions of sections 16, 17, and 19 
of the act. 

The power of alienation conferred upon corporations by 
this subdivision is a power to dispose of property, as distin- 
guished from franchises, and it may be admitted that the 
property the corporation is here authorized to dispose of, 
whatever that may be, may be sold, absolutely, or mort- 
gaged, asa mortgage is only a qualified or conditional sale; 
but the question whether such power of disposition author- 
izes a railroad company to make a lease of its railroad, will be 
discussed hereafter. 


His Honor, Judge Deady, in his opinion, assuming that 
a railroad company may lease its property unless prolib- 
ited by some positive statutory enactment, says: 


“The idea of such restraint is also incompatible with the 
provisions of the corporation act, sec.17. That, in effect, 
authorizes a railroad corporation to terminate its existence 
at its option and dispose of its road.” 
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Section 19 must have been intended. By reference 
to section 19 it will be seen that it authorizes a rail- 
road corporation to dispose of its road only in connection 
with “the dissolution of such corporation and the settling 
of its business * * and dividing its capital stock.” 
And section 17, as amended by the act of October 21, 1878, 
provides only that corporations “dissolved by virtue of 
section 19, * * annulled by forfeiture or other cause 
by judgment of a court, continue to exist * * for a 
period of five years thereafter, if necessary for the pur- 
pose * * of settling their business, disposing of their 
property, and dividing their capital stock.” 

These sections, so far from conferring authority upon an 
Oregon railroad corporation to let its road to another com- 
pany for a period of 96 years, or for any other period, or 
being incompatible with the idea that such lease is unau- 
thorized by the laws of the State, authorize, in my judg- 
ment, nothing but an absolute sale and transfer of the 
property of the corporation, so that, with the possession of 
the property, the transferee becomes the owner of the prop- 
erty and becomes subject to all the duties and liabilities 
toward the State, the public, and individuals which attach 
to the ownership, possession, operation and management of 
such property when united in one person; and said sections 
contemplate that such transfer shall be made contempo- 
raneous with the dissolution of the corporation. 

Besides, the transfer authorized by section 19, and re- 
ferred to in section 17, can only be authorized at a stock- 
holders’ meeting, and then by a vote of a majority of the 
stock of such corporation. It is not pretended that such 
authority existed for the execution of the contract set forth 
in the complaint. On the contrary, it is expressly averred 
that it was not so authorized in the answer of the de- 
fendant. 

So far, therefore, from section 19 being incompatible 
with the idea that a domestic railroad corporation in 
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Oregon does not possess power to dispose of its railroad 
and franchises by lease, it is, in itself, a denial of such 
power, because the circumstances under which and the 
manner by which the property of such a corporation may 
be disposed of are specified in the section, and such pro- 
visions are incompatible with the existence of power to 
power to lease its property for a term of years. 


It follows that the power to execute a lease is denied to 
such a corporation unless conferred by some other express 
provision in the statute, which would overrule the other- 
wise controlling implication of the sections referred to. 

The making of a special provision in this section for the 
disposition of the property of a corporation is inconsistent 
with the idea that power to dipose of all its property is 
conferred upon a railroad corporation by any other portion 
of the act. 

The words “dispose of,” in subdivision 4, of section 5, 
supra, must be held to be equivalent only to the word 
“sell,” and cannot, by any fair construction, be held to 
authorize the execution of such contract as that which 
forms the subject-matter of this action—a contract by 
which a foreign corporation, domiciled in a foreign coun- 
try, holding and operating a railroad in Oregon by per- 
mission of the State, leases its railroad and the franchises 
necessary to its operation for a period of ninety-six years, 
thus disabling itself from performing those functions which 
it had undertaken to perform, and retires with all its 
agents beyond the seas, but still remains the owner of the 


property and of the franchises granted to it upon consider- 


ation of their exercise. 


A contract so obviously against public policy, (see 
Thomas vs. R. R. Co., 101 U.S., 71,) unless expressly au- 
thorized by statute or by necessary implication, will not 
be enforced, and the authority to make it will not be im- 
plied from a grant of power to a corporation to sell prop- 
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erty no longer necessary for the objects of its incorporation, 
or to dispose of all its property absolutely upon disincor- 
porating and winding up its business. 


The reasons for holding such a contract void on the 
ground of public policy do not exist in the case of an ab-. 
solute sale, voluntary or involuntary, of all the property 
of such a corporation to another corporation formed under 
the same general law, as, in the latter case, the ownership 
of the property and the management of the same would 
be vested in the same corporation, with all the rights and 
powers and subject to all the liabilities of the former 
owner, while the corporation disposing of the property by ceas- 
ing to transact business would cease to be a corporation under 
the provisions of section 16 of said act, which provides 
that if any corporation organized under it shall, “ for any pe- 
riod of six months after the commencement of its business, 
neglect and cease to carry on the same, its corporate powers 
shall also cease.” 

The proposition that a domestie, railroad corporation in 
Oregon may transfer all its property to another company 
by lease fora terin of years, reserving an annual rent, 
cease to transact the business, pursuit, or occupation for 
which it was incorporated, and transact no business ex- 
cept the collection of rent for its property and the distri- 
bution of it in dividends to its stockholders, is incompati- 
ble with the provision of section 16 of the general incor- 
poration law, quoted above, which attempts to secure the due 
performance by the corporation of its functions in consideration 
of the grant of its franchises, and provides for a forfeiture of 
such franchises ipso facto whenever such corporation shall cease 
to exercise them for a period of six months. 


But it is contended that the lettiag of its road is described in 
the articles of incorporation of the Oregonian Company as its 
business in part, and that by specifying in its articles the power 
to let its road as a portion of the business which it proposes to 
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transact, it has acquired the power to do so. Upon this point 
the learned judge who tried this cause in the court below 
fell into an error by confounding the power of a corpora- 
tion to perform a single act, (such as the execution of a 
lease by a railroad company transferring the control of its 
entire property for a term of years, and thus disabling w- 
self from transacting the business for which it was formed,) 
with the business of a corporation as that term is used in 
section 1 and in subdivision 2 of section 4 of the Oregon 


law, supra. 


In a broad sense, making a lease is business, but not 
such a business as is intended where the term is used in 
the Oregon act with reference to the enterprise, pursuit, or 
occupation in which a corporation proposes to engage. 

Subdivision 2 of section 4, as we have seen, requires the 
corporators to state in their articles of incorporation “ the 
enterprise, business, pursuit, or occupation in which the 
corporation proposes to engage.” Sec. 5 of said act enum- 
erates the powers which all corporations, for whatever 
purpose incorporated, may exercise. The power of a cor- 
poration to dispose of its property must, as we have already 
seen, be found under secs. 5 and 19 of the act. 

By “business” under this law is meant the ultimate 
thing to be done in the exercise of the corporate franchises, 
such as “constructing ” a railroad, “ constructing and op- 
erating ” a railroad, the business which foreign corporations 
are authorized to transact in Oregon by the act of October 
21,1878. The selling, mortgaging, transferring, or leasing 
a franchise to transact a business for which the corporation 
is formed cannot be the business of the corporation. The 
power to sell, mortgage, and lease is a matter wholly dis. 
tinct from its business, by which is meant the ultimate end 
of its creation. : 

The object of requiring corporations to be formed under 
general laws is undoubtedly to prevent the granting of. 
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special favors to particular corporations and to securea 
uniformity of rights and powers in dealing with the cor- — 
porate property. Butifa corporation can acquire a special 
power not granted to ull corporations under the general 
law by enumerating such power in its articles of incor- 
poration as a business to be transacted, the object of the 
Constitution would be frustrated, and there would be, in 
the course of time, corporations with as diverse powers as 
exist where they are formed at will by private legislative 
acts, and the measure of their power determined by the 
caprice of the legislative body. 


That the powers of an Oregon corporation are to be found 
only in the statute, and that there is no Oregou statute authoriz- 
ing the lease of a railroad has been decided by the Supreme 
Court of that State. 


In the case of Lakin vs. Railroad Company, 13 Oregon, 
436, the Supreme Court of Oregon held that a railway cor- 
poration, organized under the corporation law of that 
State, has no powers other than the statute confers and 
such as are incidental to its existence. 


That case was an action to recover damages for personal 
injuries, resulting in death, alleged to have been caused 
by the negligence of the defendant and its agents. The 
defendant set up that at the time of the accident another 
company, the Oregon Pacific Railroad Company, was en- 
gaged in constructing the line of road mentioned in the 
complaint under a construction contract, and was still in 
possession of and operating the road. The court said: 


“In this State the right to be incorporated is secured by 
a general law, and any persons may avail themselves of it 
by complying with its provisions. Under this general law 
the corporation defendant was organized, and possessed no 
other powers or functions than the statute creating it con- 
fers on such as are in¢idental to its existence.” * * * 

“It is regarded as settled that where one railroad com- 
pany is authorized by law to contract or lease the road 
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to another company it is not responsible for the torts com- 
mitted by the other company in the running of its trains 


or the management of its road.” * * * 

“It does not appear that the defendant had leased its 
road to the Oregon Pacific Company, and if it had, as there 
is no special statutory authority for it, the effect, as we 
have seen, would not have been to rid the defendant of its 
obligation to the public or to escape the liability for torts 
committed by such lease.” 


If, as I have attempted to show, a domestic railroad 
corporation incorporated under the general incorporation 
laws of Oregon, is not authorized to let its railroad fora 
term of years, and cannot neglect for a period of six months 
to transact the business for which it was incorporated, 
without losing its powers, then, although the foreign charter 
of the Oregonian Company may have contained the equiva- 
lent to a declaration that a part of the business of the com- 
pany was to let its road, as it could exercise in Oregon no 
greater powers than a domestic railroad corporation, such 
declaration and confers no power upon the corporation. . 


His Honor, Judge Deady, referring to the act October 
22, 1880, says: 

“The effect of this act is clearly to establish, so far as 
the State and this court are concerned, the legal right of 
the plaintiff to construct, own, and operate this road, and, 
in my judgment, to dispose of it either absolutely or for a 
term of years.” 


In my judgment, an inspection of this act will show 
that such a construction of the act is wholly unwarranted, 
and that no such effect can be given toit. If the company 
was not in fact a corporation, as I shall undertake to show 
hereafter, the Legislative Assembly of Oregon could not 
by any enactment make it such, nor could it by a special 
law be authorized to exercise the franchises of domestic 
railroad corporations in fact, being prohibited by the con- 
stitutional provisions hereinbefore set forth. By the act 
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in question, the Legislature of Oregon undertook to grant 
to the company “and to its assigns, and owners and oper- 
ators of the railway now being constructed by it,” a public 
levee in the city of Portland, the fee of which was held by 
the city, and certain.rights of way upon the streets of Port- 
land and over State lands. 

The act neither empowers the company to transfer its prop- 
erty or franchise, nor implies the existence of a present power to 
sell or assign, but, recognizing the possibility of a change 
of ownership in the future, either under future legislation 
or by operation of law, undertakes simply to provide that, 
whoever does own or operate the road shall have the ben- 
efit of this yrant. 

To this end it is provided that the company and “ its 
assigns shall have no power to sell, convey or assign the 
premises or rights granted,” * * * “save only with 
and as part and parce! of and as appurtenant to the rail- 
way now built and owned by said company and now In 
process of construction by it.” 

This language must be construed with reference to the 
subject-matter of the act. and the manifest intention of 
the Legislature. Examined in connection with its con- 
text and the subject-matter, it will be seen that the Legis- 
lative Assembly was not considering or legislating con- 
cerning the power of the company to transfer its road 
or property, but granting to it valuable rights, to be 
used for the public benefit, and attempting to prevent 
them being diverted from the object for which they were 
made. a 

The language quoted, instead of being intended as a 
grant of powers, was intended as a prohibition against the 
alienation of the property granted by the act, so that it 
should no longer be used for the purposes for which it was 
“granted, and the public thus be deprived of the benefit of 
the property. The act in this respect is not very dissimi- 
lar from the one relied upon for a like purpose in Thomas 
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vs. Railroad Company, 101 U. S., 71, and upon this point 
the language of Mr. Justice Miller in that case is in point. 
Referring to an act of the State of New Jersey, providing 
that it should be “unlawful for the directors, lessees or 
agents of said railroad (Millville & Glassborough R. R. 
Co.) to charge more than three and a half cents per mile 
for carrving passengers,” &c., which was claimed to bea 
ratification of the lease of a railroad to said company, he 
said : 

“The Legislature was determined that whoever did run 
the road and exercise the franchise conferred on the com- 
pany, and under whatever claim or right this was done, 
should be bound by the rates of fare established by the 
act. Hence, without undertaking to decide in whom was 
the right to the control of the road, language was used 
wien included the directors, lessees, and agents of the 
road. 


In Penn. Co. vs. St. Louis, Alton, &c., R. R., supra, a stat- 
ute of Indiana that provided that in cases where a railroad 
had been leased, conveyed, or mortgaged to another rail- 
road company, and was in possession of such company, it 
should be assessed for taxation to that company, was held 
to neither imply that such leases were lawful nor that the 
lease was authorized by law. 

But if the act under consideration could be construed 
into a grant of power to the Oregonian Company to “ sell, 
convey, or assign” its road, the power must still be exer- 
cised, if at all, in the manner and subject to the conditions 
provided in the general incorporation law. A sale, conveyance, 
or assignment of all its property would be authorized only in 
connection with a surrender or forfeiture of its powers as a cor- 
poration. 

Again, the power to seii and convey would not include the 
power to transfer all of its property by lease for a term of years, 
as I have already attempted to show in considering the 
power of alienation conferred upon domestic corporations 
by the general law. 
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If it appeared that, by the act in question, the Legislature of 
Oregon attempted to create the Oregonian Railway Company» 
Inimited, a corporation, or to confer upon it corporate powers 
not already possessed under the general laws referred to, to that 
extent the act would be clearly unconstitutional and void. 

The constitution of California, so far as it relates to the 
formation of private corporations, is substantially the same 
as the constitution of Oregon. It provides that— 


“Corporations may be formed under general laws, but 
shall not be created by special act except for municipal 
purposes.” 


In San Francisco vs. Spring Valley Water Works (48 
Cal., 493), the Supreme Court of the State of California, 
in a well-considered and able opinion by Judge Crockett, 
held that, under this constitutional provision, the legisla- 
ture could not confer upon private corporations any powers, 
or grant them any privileges by special act. The court say: 


“ Nothing short of some imperative rule of constitutional 
construction could justify us in holding, at this late day, 
that, though corporations must be ‘formed’ under general 
laws, it is nevertheless competent for the legislature, by 
special grant, to confer upon a corporation once organized 
any powers, however extraordinary. We think, on the 
contrary, that no corporate rights or powers can be con- 
ferred by special grant, but must all be derived under gen- 


eral laws.” 


I am aware of the decision of this court in Wallace vs. 
Loomis, (97 U. S. Reports, 146,) in which it is held that a 
provision in the constitution of Alabama, which declares 
that— 


“Corporations may be formed under general laws, but 
shall not be created by special act, except for municipal 


purposes,” 

—did not prohibit the legislature from passing a special act 
changing the name of an existing railway corporation, and 
authorizing it to purchase additional property. 
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But I think the power claimed for the Oregonian Com- 
“pany, under the Oregon act, is clearly distinguishable from 
the authority conferred by the act construed by the court 
in that case. 

The power contended for by the Oregonian Company, 
under the Oregon act, is the power to do an act which, in 
the absence of statutory authority, would be against public 
policy and void, while the power held to have been con- 
ferred by the Alabamaact was not subject to this objection. 

The authority conferred upon the Alabama corporation 
was that of acquiring additional railroad to be operated by 
its responsible owner, under the powers already possessed 
by the corporation, and subject to the liabilities already 
imposed by law upon it. 

Mr. Justice Bradley, delivering the opinion of the court 
in that case, said: “ No new corporate powers or franchises 
were created.” 


Under the Oregon statute in question the power is 
claimed of enjoying all the privileges and franchises of a 
corporation by a body that has for 96 years deprived itself 
of all power to discharge the public duties and obligations 
that were the consideration upon which its privileges and 
franchises were granted, and that, too, although such power 
of dealing with corporate property is denied to corpora- 
tions formed under the general laws—a special, extraordi- 
nary corporate power. 


II. Was the defendant in the court below authorized to enter 
into the contract set up in the complaint ? 


Upon this point but little need be said in addition to 
what has already been said in discussing the power of the 
plaintiff in the court below to execute the contract. 


1. If it is unlawful for a railroad corporation, under the 
laws of Oregon, to transfer its road and franchises by lease, 
it cannot be lawful for another railroad corporation to 
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hire such railroad and franchises. In other words, the 
business of hiring a railroad cannot be lawful unless the 
business of letting it is also lawful. 


2. As the general incorporation law of Oregon does not 
confer upon a domestic railroad corporation power to let 
its road, it does not authorize another railroad corporation 
to hire such railroad. 


3. As the power to execute a lease transferring its rail- 
road and franchises cannot be acquired by a railroad cor- 
poration under the Oregon law, by stating in its articles 
that leasing its railroad is a part of the business it proposes 
to transact, the power cannot be acquired by a railroad 
corporation to take a lease of the railroad of another com- 
pany, by stating in its articles that the hiring and oper- 
ating the road of another company is a part of its business. 


4. If an Oregon railroad corporation, by stating in the 
specification of its business in its articles of incorporation 


_ that such business shall’ be, in ‘part, to hire and operate 


the railroad of another company, can acquire the power to | 
do so, the statement in the articles of incorporation of the 
Oregon Railway and Navigation Company are void be- 
cause too general and indefinite. | 

That the statement is “to purchase or consolidate, or 
lease or operate and maintain, on such terms as may be 
agreed upon, any railway in Oregon,” &c. 

It is the obvious intent of the Oregon statute (subdivi- 
sion 4, sec. 4) that every railroad enterprise to be conducted 
under that statute shall be identified by specifying the ter- 
mini of the road. This clearly has not been done in the 
articles of incorporation of the Oregon Railway and Navi- 
gation Company. 


III. Does the act of the President and Secretary of the Ore- 
gon Railway and Navigation Company, assuming to execute 
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for that company the contract set up in the complaint, estop 74 
from showing want of power in the lessor to execute said con- 


tract ? 


The Court below laid down the proposition, as I under- 
stand the opinion, that, although a contract of a corpora- 
tion is unauthorized, but not in express terms prohib- 
ited by statute, or prohibited by the common law, and 
although unexecuted, the party with whom the contract 
was made is estopped to show the want of power in the 
corporation to make it. I do not think that such a dis- 
tinction exists between contracts prohibited by statute or 
common law and contracts of a corporation not within the 
scope of its powers to perform for any purpose. 

I claim to have shown that the execution of the contract 
set up in the complaint was ultra vires because it was a 
transaction not within the scope of the powers of either 
corporation to perform under any circumstances or for any 
purpose. , 

In in re Comstock, 3 Saw., 228, and in Semple ws. The Bank, 
5 Saw., 88, the court refused to enforce contracts made by 
a foreign corporation which had failed to execute a power 
of attorney as required by statute, appointing an agent 
upon whom process could be served in suits against the 
corporation and held that— 


“No one is estopped to show that an act upon which a 
party claims a right is illegal because he was a party to it 
—even in par delicto.” 


There is an unbroken line of decisions in the federal and 
State courts of this country to the same effect. 

An act is illegal when it is not according to law, and it 
may be of no validity and void when no law has been vio- 
lated. A lack of powerto make a binding contract isas fatal 
to the validity of a transaction as an express statutory pro- 
hibition, and there is no distinction in this respect between 
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an act of a corporation prohibited by an express provision . 
of law and one impliedly prohibited, because not within 
the express or implied powers granted by its charter. 

See Rochester Insurance Co., vs. Martin, 13 Miss., 59. 


The contfact whick forms the subject-matter of this ac- 
tion is an executory contract. 
As was said by Mr. Justice Deady— 


“This action is brought on a contract to pay rent in ad- 
vance and not for past use and occupation. The considera- 
tion for the covenant or promise to pay this installment of 
rent is not the past but the future use of the property. The 
contract to pay is, therefore, executory; and the same may 
be said of every other installment of rent provided for in 
the contract.” 


The legal disability of a corporation to execute a con- 
tract is not, in my judgment, as was held by the court be- 
low, a defense personal to the party whois under it. The 
doctrine of ultra vires rests upon considerations which affect 
the public. It is, as has been sard, “a guard set over the 
prerogatives of the sovereign.” A rule that the defense of 
ultra vires is a defense which cannot be taken advantage of 
by a party contracting with the corporation which has ex- 
ceeded its powers, would remove all restraint upon the acts 
of corporations and enable them to make contracts not 
within the scope of their curporate powers with impunity. 
Under such a rule not only executed contracts not within 
the powers of the corporation must be permitted to stand, 
but unexecuted contacts would be enforced so long as the 
corporation chose to abide by its contract, and no longer. 

The rule on this question of estoppel is thus stated in 
Morawetz on Private Corporations, § 86: 

“Tf a contract entered into by a corporation was not au- 


thorized by its charter, then such contract may be avoided 
by either party, so long as it remains wholly unexecuted.” 


“A corporation cannot be compelled by legal process to. 
do an act unauthorized by its charter.” Id., § 87. 


? 
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“Tf contracts between corporations and individuals are 
absolutely void because ultra vires, then this defense could 
be set up by the individual as well as the corporation ; and 
where it would be greatly to the interest of the individual 
so to do, the corporation, though suffering great pecuniary 
loss thereby, could not avoid such a defense on the part of 
the other contracting party.” 


Wood’s Field on Corporations, § 235. 


“Corporations cannot be rendered directly liable upon 
ultra vires transactions, but must account for benefits re- 
ceived therefrom. As long as the transaction remains ex- 
ecutory, it is established that it cannot be enforced. But 
if it be executed, though in England it cannot be enforced 
or sued on, yet in the United States there seems some 
doubt whether the corporation could be allowed to set up 
the defense of ultra vires. In both countries, however 
unquestionably the corporation must account for benefits 
derived.” | 


Green’s Brice’s Ultra Vires, 42. 


“ Any party to ultra vires transaction may set up the 
defense thereof, and any one corporator may call upon 
the courts to restrain the corporation from engaging 
therein.” 


Green’s Brice’s Ultra Vires, 42. 


In Marion Savings Bank vs. Duncan, (54 Ala., 473,) 
Stone, J., speaking for the court, said: 


“In the case of the Pennsylvania Railroad Company, 
21 Penn. State Rep.,.22, Chief Justice Black, delivering 
the opinion of the court, said: ‘When the State means 
to clothe a corporate body with a portion of her own 
sovereignty, and to disarm herself to that extent of 
the powers that belong to her, it is so easy to say that 
we will never believe it to be meant when it is not said.’ 


“Speaking further of the rule of construing the 
powers of a corporation, he said: ‘In the construction 
of a charter, to be in doubt is to be resolved ; and every 
resolution which springs from the doubt is against the 
corporation.’ 
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“Tn the case of Grand Lodge of Ala. vs. Waddill, 36 Ala., 
315, we quoted this language approvingly. Substantially 
the same idea was expressed in the following cases: State 
vs. Stebbins, 1 Stew., 308; State vs. Mayor and Aldermen 
of Mobile, 5 Por., 279 : Mayor and Aldermen vs. Allaire, 
14 Ala., 400; Evx-parte Barnette, 30 Ala., 461. 

“In the case of City Council of Montgomery vs. M. W. 
Plank Road Co., 31 Ala., 76, we affirmed the above princi- 
ple, and went a step further, holding that a party dealing 
with a corporation in a matter not within the purview of 
its delegated powers does not thereby estop himself from 
setting up in defense the want of authority in the corpora- 
tion to make the contract. The same doctrine was affirmed 
in the case of Grand Lodge vs. Waddill, supra. 

“In such a case the doctrine of estoppel cannot be let to 
apply without clothing corporations with the ability to in- 
crease their powers indefinitely by sheer usurpation. 

“Such contracts upon the part of a corporation are ultra 
vires and void; and no right of action can spring out of 
them.” 


In Lehman vs. Warner, 61 Ala., 467, it was held that “A 
corporation cannot enforce or be made liable on a contract 
it was without capacity to make; and if the contract was 
without the scope of its corporate pears, neither party is 
estopped from asserting its invalidity.” 

In Bradley vs. Bradley, 55 Illinois, 417, it was said by 
the court: 


“While a contract remains executory it is perfectly true 
that the powers of the corporation cannot be extended be- 
yond their proper limits for the purpose of enforcing a 
contract.” 


Ia Darst vs. Gale, 83 Illinois, 14, where it is held that a 
contract fully performed will be upheld, although where 
the contract remains unexecuted the corporation is not 
estopped to say it had not the power to make it, the court 
say “it makes no difference in this respect whether it” 
(the defense of the ultra vires) “is interposed for or against 
a corporation.” | 
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In Rochester Insurance Co. vs. Martin, 13 Minn., 59, it 
was held that powers not conferred on a corporation by 
the statute creating it are withheld and denied as much as 
if the legislature had used express negative language for 
that purpose, (citing Bank of Augusta vs. Earle, 13 Pet. 
Rep., 588,) and that a party who had contracted with a 
corporation organized under the general laws of Minnesota 
was not estopped from setting up that the plaintiff, when 
sued upon the contract, had no authority under its char- 
ter to make it. 


In Farmers’ and Mechanics’ Bank vs. Baldwin, 23 Minn., 
and in Bank vs. Pearson, 24 Minn., the same rule was 
stated, and the defense of ultra vires was permitted to be 
set up against the corporation in actions brought by them 
to enforce contracts which their charters did not authorize 
them to make. 


In The Bank of Michigan vs. Niles, Walker, Chan., (Mich.), 
99, specific performance was refused of a contract for the 
sale by the bank of certain real estate, made in excess of 
the bank’s powers. The suit was brought by the bank, 
and the invalidity of the contract was therefore asserted 
by the other party. 


Many other authorities might be cited to the same effect. 
The cases are numerous, and, with very few exceptions, 
will be found to be in harmony with the cases cited, and 
these few are cases in which the distinction was not prop- 
erly drawn between the power of a corporation to perform 
the act in question for any purpose and the power to per- 
‘form it in the particular instance then under consideration. 


IV. Is the Oregon Railway and Navigation Company, by 
the act of its President and Secretary in assuming to execute for 
it the contract set wp in the complaint, estopped to deny that the 
hiring of said railroad was not within the scope of tts corporate 
powers ? 
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The right of the plaintiff in error to set up as a defense 
to the action its want of power to enter into said contract 
is unquestionable. Upon this point the court below (Deady, 
J.) held that: “In an action against a corporation on a 
contract made by it, the corporation is not estopped to show 
that such contract was beyond its power to make.” (Thomas 
vs. R. R. Co., 101 U.S., 71; Ogdensburgh, &c., R. R. Co. vs. 
Vermont and Canada R. R. Co., 4 Hun., N. Y.S. C., 712; 
Middlesex R. R. Co. vs. Boston & Chelsea R. R., 115 Mass., 
346; Bradley vs. Belford, 55 Ills., 417; Bigelow on Estop- 
pel, 3d edition, 466; Wood’s Field on Corporations, sec. 
386.) 

See also authorities cited to show that plaintiff in error 
is not estopped to deny that the execution of said contract 
was not within the corporate powers of the defendant in 
error. 


If it shall be claimed that the pretended lease has been 
ratified by the stockholders ofthe defendant, it is a suffi- 
cient answer to such claim to say that it appears from the 
answer, and as the case now stands is admitted by.the 
demurrer, that the pretended lease was not made with the 
consent of the defendant’s stockholders; that it was not 
ratified by them, and that it was not made in their inter- 
est, nor so intended; that it was in violation of their 
rights,; that it was a diversion of the money of defend- 
ant’s stockholders to a purpose foreign from that for 
which it was subscribed and paid, and in which it was 
impossible they could have an interest; that it related to 
lines of road not contemplated in defendant’s charter, and 
not possible for defendant legally to own or operate 
under that charter; and that plaintiff had full knowledge 
at the time of all these facts. 

* Again, if the execution of the lease was not within the 
corporate powers of the lessee to perform for any purpose, 
it could not be ratified by its stockholders. 
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Transactions not actually illegal or ultra vires, but not orig- 
inally binding on a corporation, may be ratified by it; but 
transactions which are absolutely illegal or ultra vires cannot be 
ratified. (Green’s Brice’s Ultra Vires, 550, and cases cited.) 


Respectfully submitted. 
J. N. DOLPH, 
Of Counsel for Plaintiff in Error. 
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APPENDIX. 


An Act to amend section 5, of title 1, of chapter 7, of the 
miscellaneous laws of Oregon, as amended by section 1 
of an act entitled “An act to amend sections 5, 17, and 
22, of title 1, of chapter 7, of the miscellaneous laws of 
Oregon, as compiled by Matthew P. Deady and Lafayette 
Lane,” approved October 21, 1878. 


Be ut enacted by the Legislative Assembly of the State of 
Oregon, That section 5, of title 1, of chapter 7, of the 
miscellaneous laws of Oregon, as amended & section 1 of 
an act entitled “An act to amend sections 5, 17, and 22 of 
title 1, of chapter 7, of the miscellaneous laws of Oregon, 
as compiled by Matthew P. Deady and Lafayette Lane,” 
approved October 21, 1878, be, and the same is hereby, 
amended so as to read as follows: 

SEcTION 5. Upon making and filing the articles of in- 
corporation, as herein provided, the persons subscribing 
the same are incorporators and authorized to carry into 
effect the object specified in the articles in the manner 
provided in this chapter, and they and their successors, 
associates, and assigns by the name assumed in such arti- 
cle shall thereafter be deemed a body corporate with power : 
(1) to sue and be sued; (2) to contract and be contracted 
with; (3) to have and use a corporate seal and the same 
to alter at pleasure ; (4) to purchase, possess, and dispose 
of such real and personal property as may be necessary 
and convenient to carry into effect the objects of the in- 
corporation, and to take, hold, and possess, and dispose of 
all real and personal property donated to such corporation 
by the United States, or by any State, territory, county, 
city, or other municipal corporation, or by any person, 
firm, association, or private corporation for the purpose of 
aiding in the objects of such corporation ; (5) to appoint 
such subordinate officers and agents as the business of the 
corporation may require and prescribe their duties and 
compensation ; (6) to make by-laws not inconsistent with 
any existing law for the sale of any portion of its 
stock for delinquent or unpaid assessments due thereon, 
which sale may be made without judgment or execution ; 
provided, that no such sale shall be made without thirty 
days’ notice of time and place of sale in some newspaper 
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in circulation in the neighborhood of such company for 
the transfer of its stock, for the management of its prop- 
erty, and for the general regulation of its affairs ; (7) i case 
the object or purpose for which any such corporation vs incorpo- 
rated is in whole or in part to construct, or construct and oper- 
ate a railroad, to lease any part or all of its road to any other 
company incorporated for the purpose of maintaining and 
operating a railroad, and to lease or purchase, maintain and 
operate any part or all of any other railroad constructed by any 
other company upon such terms and conditions as may be agreed 
upon between said companies, respectively. Any two or more 
railroad companies whose lines are connected may perfect any 
arrangement for their common benefit to assist and promote the 
object for which they were created ; provided, that nothing in this 
act shall be construed to authorize the leasing of any railroad 
line to any company or corporation owning a road which forms 
a competing or parallel line to its railroad. 


Received at the exective office at 8 p. m., February 10, 
1887. : 
Filed in the office of the Secretary of State February 17, 


1887, at 12:20 p. m. 


(NotrE.—The above act was presented to the Governor 
February 10, 1887, but was not returned by him to the 
Legislative Assembly, and became a law without his signa- 
ture, by operation of section 15 of article 5 of the constitu- 
tion.) 


An act to amend Section 1 of an act entitled “ An Act to 
Authorize Foreign Incorporations to do business and 
Exercise their Corporate Powers within the State of 
Oregon,” approved October 21, 1878: 


Be uw enacted by the Legislative Assembly of the State of 
Oregon, That section 1 of an act entitled “An Act to au- 
thorize foreign incorporations to do business and exercise 
their corporate powers within the State of Oregon, ap- 
proved October 21, 1878, be, and the same is hereby, 
amended so as to read as follows: 


Section 1. That any foreign corporation incorporated 
for the purpose of constructing, or constructing and operat- 
ing, or for the purpose of or with the power of acquiring 
and operating any railway, macadamized road, plank 
road, clay road, canal or bridge, or for the purpose of con- 
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ducting water, gas or other substance by means of pipes. 
laid under the ground shall, on compliance with the laws 
of this State for the regulation of foreign corporations 
transacting business therein, have the same rights, powers 
and privileges in the exercise of the rights of eminent 
domain, collection of tolls, and other prerogative fran- 
chises, and in the control, management and disposition of their 
business franchises and property as are possessed by corpora- 
tions organized for similar purposes under the general incor- 
poration laws of this State; provided always, that in the case 
of the leasing of any line of railroad incorporated under the 
laws of this State by a foreign corporation, such leasing 
Shall be upon the fundamental condition following and not 
otherwise : 


First. That such foreign corporation shall enter into an agreement 
in writing with the State of Oregon, duly executed by said corpora- 
tion, to be signed by its president and attested by its secretary, which 
agreement shall be filed with the Secretary of State of the State of 
Oregon, whereby and wherein said foreign corporation shall agree 
that in all suits or actions by and between said foreign incorporation 
and acitizen or citizens of this State, during the continuance of such 
lease, shall be prosecuted or defended to a final determination in the 
courts constituted by the laws of this State, except in cases when such 
action or suit shall be commenced in or removed to the Federal 
Courts by a citizen of this State. and upon the failure to comply with 
the terms of such agreement by such foreign corporation, such lease 
shall ut.erly determine and be rendered null and void at the option of 
the Legislative Assembly of the State of Oregon. 


Second, That the State of Oregon reserves to itself through is (its) 
Legislative Assembly, and in such manner as it shall determine, the 
right, power and authority to prescribe the rate to be charged for the 
transportation of persons and property on such leased lines, and also 
to prescribe and make such police regulations for the governmeut of 
such roads as it may from time to time determine. 


Received at the executive office at 8 p. m., February 10, 
1887. 

Filed in the office of the Secretary of State, February 17, 
1887, at 12:20 p. m. 


(NotE.—The above Act was presented to the Governor 
February 10, 1887, but was not returned by him to the 
Legislative Assembly, and became a law without his signa- 
ture by operation of section 15 of article 5 of the consti- 
tution.) 
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Al. S. Supreme Court. 


THE OREGON RAILWAY AND 
NAVIGATION COMPANY, 
Plaintiff in Error, 


VS. 


THE OREGONIAN RAILWAY Com- 
PANY, LIMITED. 


Preliminary Statement. 


This action was brought by the defendant in error 
against the plaintiff in error to recover the sum of £14,000, 
being an installment of rent 7m advance, alleged to be 
due and payable under the terms of an alleged lease of its 
railroad, executed by the defendant in error to the plain- 
tiff in error, on the Ist day of August, 1881. 

The pleadings were several times amended with the 
view of placing the facts supposed by the parties to be 
material upon the record, to the end that the main ques- 
tions might be raised by a demurrer. 

It appears by the complaint, as last amended (Record, p. 
9), that the defendant in error was a foreign corporate 
body created under an act of the British Parliament com- 
monly called ‘‘ The Companies Act of 1862.” By its 
‘* Memorandum of Association,” which may be called the 
charter of the company, it appears that the objects of the - 


9 
company were not to carry on business of any description 
within the United Kingdom, but to engage in railroad 
operations in the State of Oregon and other places in 
North America, and the powers purporting to be granted, 
or assumed, for this purpose were very extensive, em- 
bracing the construction, operation, selling, leasing, pur- 
chasing anc holding and dealing in railroads, &c. (Record, 
pp. 13-17). 

The plaintiff in error is an Oregon railroad corporation 
created by the filing of articles of incorporation under the 
laws of Oregon, June 138th, 1879. Its business was in 
these articles declared to be, among other things, to con- 
struct, equip and operate railroads between certain designa- 
ted ferminz, and also ‘‘ to purchase, or consolidate with, or 
lease, or operate and maintain any railroad or railroads in 
Oregon, Washington, Idaho or Utah” (Record, pp. 42, 48). 

By supplementary articles the business of constructing 
and equipping railroads between other designated — 
was assumed (Record, pp. 45, 46). 

On the ist of August, i881, the defendant in error ex- 
ecuted to the plaintiff in error a lease of its railroad in 
Oregon for the period of ninety-six years at a yearly rental 
of £28,000 payable semi-annually in advance, on the 15th 
days of May and November in each year. The plaintiff 
in error thereupon entered into the possession of the road 
and operated the same until the 15th of May, 1884. 
when it denied the legal validity of the indenture of lease, 
disavowed the same, and offered to surrender the road to 
the defendant in error. The defendant in error refused to 
accept the same, and requested the plaintiff in error to 
continue to operate it temporarily, to prevent loss and 
public inconvenience. Such temporary occupation was 
continued, but without any binding agreement therefor 
(Record, pp. 48. 49). 

The final amended answer of the plaintiff in error, filed 
after the hearing and decision of a motion to strike out the 
prior answer, denied upon information and belief the al- 
legations of the complaint concerning the incorporation 


of the defendant in error, denied that it ever acquired any | 
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rights as a corporate body in the State of Oregon, or was 
entitled to transact any business therein. It also, while 
admitting its own existence as a railroad corporation, 
denied that it possessed any corporate power to purchase 
or take by lease any railroad in Oregon, and while it ad- 
mitted the execution by its president and secretary of the 
instrument relied upon by the defendant in error as a 
lease, denied the authority of those officers to thus bind 
their company; and then denied generally the power of 
either company to enter into the alleged lease (Record, 
pp. 72, 73). 

The answer also set up by way of a separate defense, 
two pieces of affirmative matter. The first was that the 
railroad alleged to have been leased was not a road which 
the plaintiff in error was by its articles authorized to con- 
struct or operate, or having any near relation thereto or 
connection therewith. The second was that the entire 
capital of the plaintiff in error had been wholly invested 
in the construction and equipment of roads which it was 
authorized by its articles to construct, and that the road 
alleged to have been leased was an entirely different enter- 
prise, so that the alleged lease involved a diversion of 
capital not contemplated when the capital was subscribed 
for, and that such diversion could not be made without 
the assent of stockholders, which had not heen given . 
(Record, pp. 74, 75). 

The defendant in error met this answer in two forms: 
Furst, by a demurrer, which seems to have been specially 
aimed at the denials in the answer of those allegations of 
the complaint concerning the corporate existence of the 
lessor company (Record, p. 31). This demurrer to this 
extent seems to have been interposed upon the notion that 
the lessee company having entered into the lease could not 
question either the corporate existence of the lessor com- 
pany, or the power of that company to make the contract. 
The demurrer was also aimed at the allegations of the an- 
swer of a want of power on the part of the lessee company 
to enter into the contract. And finally, the demurrer was 
aimed at both of the two matters of affirmative defense. 
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The second form in which the lessor company met the an- 
swer was by a motion fo strike out (Record, p. 82). This 
motion was aimed at so much of the answer as denied 
possession of the ruad by the lessee company, &c.; also 
to so much as denied the power of the lessee company to 
enter into such a lease. 

The demurrer and the motion to strike out were heard 
together, and both were allowed by the Court, and judg- 
ment was ordered for the plaintiff below for the amount 
claimed (Record, pp. 83, 84). 

A writ of error was sued out upon this judgment. 

Inasmuch as the ground upon whicn the motion to strike 
out was allowed was that the matter aimed at was zmma- 
terzal, it would seem that the object might have been 
gained by a demurrer, and it may tend to clearness and 
brevity to consider that all the questions were raised by a 
general demurrer to the answer. 

In strictness, but one error can be assigned or specified 
from an inspection of the record, and that is that whereas 
judgment was rendered for the plaintiff below, it ought to 
have been rendered for the defendant; but looking to the 
opinion of the Court (Record, p. 84), the following errors 
may be specified: 


1. That the learned Court decided that the plaintiff in 
error having entered into a certain contract with the 
defendant in error under its corporate name, was 
estopped from questioning either the corporate exist- 
ence of the defendant in error or its power to enter 
into the contract, and in so deciding committed mani- 
fest error (Record, p. #0). 


2. That the learned Court decided that the defendant in 
error, the lessor company, actually possessed power to 
make the lease in question, and in so deciding com- 
mitted manifest error (Record, p. 91). 


3. That the learned Court decided that the plaintiff in 
error, the lessee company, had power to take the lease 
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in question, and in so deciding committed manifest 
error (Record, pp. 90-95). 


. That the learned Court decided that the circumstance 


that the articles of association of the plaintiff in error, 
the lessee company, did not embrace the right to con- 
struct or operate such a road as that mentioned in the 
lease was not material, and in so deciding committed 
manifest error. 


. That the learned Court decided that the circumstance 


that the whole capital of the plaintiff in error was in- 
vested prior to the alleged lease in the construction 
and operation of railroads described in its articles of 
association which were wholly different from the rail- 
road mentioned in said lease, and had no near connec- 
tion with or relation thereto, was immaterial, and in 
so deciding committed manifest error. 


. That the learned Court decided that the second sepa- 


rate defense stated in the answer, taken as a whole, 
constituted no defense, and in this committed mani- 
fest error. 


7. That the learned Court committed manifest error in 


allowing and granting the motion of the defendant 
in error filed on the 5th of December, 1884, to strike 
out certain parts of the answer specified in said mo- 
tion (Record, pp. 82, 83, $4). 


. That the learned Court below committed manifest 


error in sustaining the demurrer of the defendant in 
error filed on said 5th day of December, 1884 (Record, 
pp. 83, 84). 


. That the learned Court below rendered judgment for 


the defendant in error, whereas it should have ren- 
dered judgment for the plaintiff in error; and in this 
committed manifest error. 


First Point.—The action was brought to recover for 
rent payable in advance for the half year then cur- 
rent and unexpired. The legal validity of the lease 
was therefore a necessary condition to the mainte- 
nance of the action. 


1. Actions for tie recovery of money due upon void 
executed contracts have sometimes received some 
judicial countenance, on the ground that the con- 
sideration for the money demanded having been 
received by the defendant, he should not hold on 
to that consideration, and at the same time refuse 
to pay the price stipulated for it. This position is 
not agreeable to sound legal principles. In such 
cases there may indeed be an action to recover 
equitable remuneration for benefits received. But 
the action in such cases rests, not on the valzdzty, 
but the znvalzdity of the contract and the equitable 
considerations arising therefrom; and the recovery 
is measured, not by the stipulations of the void con- 
tract, but by a reference to actual value. 

Morawetz on Corporations, fol. 2 (2d Ed.), 
§ 689, et seq. 


. But no such question is raised here. The covenant 
sought to be enforced related to the future, not to 
the past. It was wholly executory. 

Thomas v. Railway Company, znfra. 


Second Point.—It cannot be necessary to argue that 
the Oregonian Company did not acquire by the pro- 
ceedings taken to create it under the ‘‘ Companies’ 
Act of 1862,” the right to execute the lease. True, 
the language of its ‘‘Memorandum of Association ” 
is broad enough. But it will hardly be contended 
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that the British Parliament can confer upon any per- 
son, natural or artificial, the right to exercise any 
public franchise in Oregon, still less the right to as- 
sign it to another. 


1. A foreign State may create the artificzal person 
which we call a corporation. This is done by a 
legislative act to that effect, and by defining the 
powers of such person. 


2. Such person when thus created is, by the law of 
comity, recognized in foreign States, and may act 
in such States’ like any natural person. But its 
acts in foreign States are limited in two directions: 


(a.) They must be such as the law of the foreign 
State creating it authorized. It is only to this 
extent that it is a person. 


(b.) They must be such as any natural person, with- 
out incorporation, could perform. They cannot 
exercise public franchises in any State to which 
they may migrate, any more than other persons. 

Bank of Augusta v. Earle, 13 Pet., 519, 592. 

Christian Union v. Yount, 101 U. S., 356. 

Morawetz on Corporations (2d Ed.), Vol. 2, 
§ 959. 


8. It is, indeed, not very easy to understand how the 


Oregonian Company, by virtue of its British charter 
alone could have even existence sufficient for the 
purposes of recognition in Oregon. It will be ob- 
served that by its ‘‘ Memorandum ” (Record, p. 18), 
it does not purport to have power to construct or 
operate a railroad in Great Britain. Indeed, under 
the ‘‘Companies Act of 1862,” it could acquire no 
such power. The act last mentioned is designed 
simply to provide for the incorporation of persons 
desiring to carry on ordinary ‘‘lawful business” 
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under a corporate form (Record, p. 10). A very 
different statute in England provides for the incor- 
poration of railroad companies. Now, a corpora- 
tion is a person only so far as it has been made 
such by law, and so far as it has no existence as a 
person inthe State which creates it, it would seem 
impossible for it to receive even recognition in a 
foreign State. Can the Oregonian Company, which 
had no existence even as a railroad person (if that 
expression may be allowed) in Great Britain, be 
recognized as such a person in Oregon. 


It is to be borne in mind that in determining 
what powers a foreign corporate body may exercise 
in a State, the first inquiry always is: What 
powers were bestowed upon it by the State in which 
it was created? This is because other States can 
recognize its exzstence only; and it has existence 
only so far as capacity has been conferred upon it. 
So far as it has powers, it is a person capable of 
recognition and of action, like a natural person. 
But beyond the scope of such powers it would seem 
that it is not even a person, and consequently is in- 
capable either of recognition or action. 

Are the courts of this country to recognize cor- 
porate creations of Great Britain as being capable of 
exercising powers here which they could not exer- 
cise in Great Britain? Or, to borrow the language of 
a learned Judge of the Supreme Court of Kansas, 
has the Parliament of Great Britain the power ‘‘to 
spawn out” a species of corporate life for no other 
purpose than that it may be warmed into activity 
under the sun of recognition in Oregon ? 

Land Grant Co. v. Coffey, 6 Kan., 254. 
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Third Point.—It is not an easy task to find, if the views 
above expressed are correct, any authority for the 
exercise by the Oregonian Company in Oregon of any 
railroad franchise whatever. 


1. The State of Oregon made general provisions respect- 
ing the transaction of business by foreign corpora- 
tions within its limits. These provisions were not 
designed to confer franchises upon such corporations; 
but to zmpose restrictions upon the doing by them 
of business which natural persons might do without 
incorporation—to prohibit them from doing any 
business generally permissible until they had com- 
plied with.certain conditions, such as making deposit 
of money as security for the performance of 
engagements, appointing attorneys upon whom 
process might be served, &c.. 


The most important of these are contained in two 
sections of Chap. XX. of Oregon Gen. Laws 
(Deady’s Gen. Laws), p. 745: 


‘Sec. 1. That no foreign corporation or associa- 
‘¢ tion shall be permitted to transact the business of 
‘‘ life, fire or marine insurance, banking, brokerage, 
‘exchange or express, within the limits of this 
‘‘ state, without first complying with the provisions 
‘‘ of section 2 of this Act ; and every person acting 
‘‘ or professing to act as agent for such foreign cor- 
‘‘ poration or association, before such compliance, 
‘€ shall be guilty of a misdemeanor, and on convic- 
‘‘tion shall be punished by a fine not exceeding 
‘©one thousand dollars, or imprisonment in the 
‘“county jail not exceeding one year, or both, at 
‘¢ the discretion of the court.” 


‘¢ Sec. 8. A foreign corporation, before transact- 
‘‘ ing business in this state, must duly execute and 
‘‘ acknowledge a power of attorney, and cause the 
-** same to be recorded in the county clerk’s office, 
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‘of each county where it has a resident agent, 
‘‘ which power of attorney, so long as such com- 
‘*‘pany shall have places of business in the state, 
‘* shall be irrevocable, except by the substitution 
‘‘ of another qualified person for the one mentioned 
‘‘ therein, as attorney for such company.” 


. It not being the object of this statute to confer 
public franchises, railroad corporations were not 
mentioned in it. 


8. The only act under which a foreign railroad com- 
pany was permitted to exercise any franchise at all 
was that of October 21, 1878, which was as fol- 
lows: 


LAWS OF OREGON, 1878, P. 95. 


An Act to authorize Foreign Incorporations to do 
Business, and Exercise their Corporate Powers 
within the State of Oregon. 


Be zt enacted by the Legislative Assembly of the 
State of Oregon: 


SEcTION 1. That any foreign incorporation incor- 
porated for the purpose of constructing, or con- 
structing and operating, or for the purpose of or 
with the power of acquiring and operating any 
railway, macadamized road, plank road, clay road, 
canal or bridge, or for the purpose of conducting 
water, gas or other substance, by means of pipes 
laid underground, shall, on compliance with the 
laws of this State for the regulation of foreign cor- 
porations transacting business therein, have. the 
same rights, powers and privileges in the exercise 
of the rights of eminent domain, collection of tolls 
and other prerogative franchises as are given by 
the laws of this State to corporations organized 
within this State, for the purpose of constructing 


- 


od, 
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any railway, macadamized road, plank road, clay 
road, canal or bridge, or for the purpose of conduct- 


ing water by means of pipes laid under the surface 
of the ground. 


Sec. 2. Nothing in this act contained shall be so 
construed as to give to any foreign corporation or 
corporations, any other or further rights, powers or 
privileges than may be acquired or exercised by 
corporations incorporated under the laws of this 
State; but only so as to give to foreign corporations 
the same rights, powers and privileges, on a com- 
pliance with the laws of this State, as may be ac- 
quired or exercised by corporations incorporated 
under the laws of this State. 


Approved October 21,1878. 


. If it be true, as hereinbefore suggested, that the 


Oregonian Company was not capable of recognition 
as a corporate body with power to operate a rail- 
road, this act could not make it such; for this 
would be tantamount to creating corporations by 
special act, which the Legislature of Oregon is pro- 
hibited from doing, except for municipal purposes. 
‘* Corporations may be formed under general laws, 
‘¢ but shall not be created by special laws except for 
‘* municipal purposes ” (Constitution of Oregon, art. 
2, sec. 2, Deady’s Gen. Laws, 1866, p. 119). Astatute 
applicable only to foreign corporations, and which 
has the effect of conferring existence upon them, 
can hardly be deemed to be in harmony with a con- 
stitutional provision that corporations shall be formed 
only under general laws. 


. A special act was passed -by the Legislature on the 


23d of October, 1880 (Sess. Laws of 1880, p. 56), en- 
titled ‘‘ An Act to grant the Oregonian Railway 
‘‘ Company, Limited, the Right of Way and Station 
‘‘ Grounds over the State Lands, and Terminal Fa- 
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‘‘ cilities upon the Public Grounds at the City of 
‘* Portland.” Reserving for consideration hereafter 
any effect this act may have had to enable the Ore- 
gonian Company to lease its road, it did in the most 
explicit manner assume to recognize the existence 
of the company with the ordinary powers of a rail- 
road corporation. But here again it will be agreed, 
that if the company had not at that time any legal 
existence so as to entitle it to recognition as a rail- 
road corporation, it could not have been called into 
existence and clothed with corporate powers by this 
special act of legislation. 


Fourth Point.—If the views above suggested tending 


to deny the existence of the Oregonian Company as a 
railroad corporation in Oregon can be overcome, we 
are brought to the question which formed the main 
subject of contention below. Was the lease in ques- 
tion binding as a legal obligation between the parties 
thereto? Putting aside for the moment the supposed 
effect of any legislation of the State of Oregon, the 
question must be answered promptly in the negative. 
After repeated discussion this Court has determined, 
in the most decisive manner, that a railroad company 
has no corporate power, without the special assent of 
the Legislature, to devolve upon another by lease or 
otherwise for long periods of time the possession and 
management of its road and the exercise of its fran- 
chises. 

Thomas v. Railroad Company, 101 U. S., 71. 

Penn. Co. v. St. Louis & A. R. R. Co., 118 U. 

S., 290, 680. 


1. The explicit character of these decisions and the 
grounds upon which they are placed— public policy 
—render any further citation of authorities or sup- 
porting argument unnecessary. 
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2. But the doctrine results directly from the nature of 
such public franchises. These rights, unless it is 
otherwise specially declared by law, can be acquired 
only by dzrect grant from the State. Although in 
their nature assignable, they are not assignable zn 
fact, unless so declared. 

New Orleans R. R. Co. v. Delamore, 114 U.S., 
501. 


Fifth Point.—Whoever asserts either that the lessor, 


the Oregonian Company, possessed corporate power to 
make the lease in question, or that the lessee com- 
pany had power to accept the lease, must therefore 
assume the burden of showing some legislation of the 
State of Oregon conferring the power. No such 
legislation can be shown. : 


1. There is no pretense of the exisence of any legisla- 
tion expressly conferring it. 


2. It may well be doubted whether we are permitted 
to resort to ¢mplication. Changes in broad grounds 
of public policy should hardly be thus inferred. 
But the case does not call for the maintenance of 
such a proposition. It must, however, be conceded 
that, if such results may be gathered by zmplica- 
tzon, such implication should be a necessary one. 


8. The learned judge in the Court below first avoided, 
or sought to avoid, the question whether the lessor 
company had the power to make the lease in ques- 
tion by deciding that the lessee company was es- 
topped from raising the question; but he seems 
finally to conclude that this estoppel exists only in 
case the power exists! ‘That is, that the estoppel 
arises only wheie there is no occasion for resorting 
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to it! (Record, p. 90.) He then proceeds with an 
attempt to show that the lessor company had the 
power to make the lease. It is this part only of his 
argument which will now be noticed. His view of 
the law of estoppel will hereafter be considered. 


. The argument of the learned judge is, in substance, 
that the Oregonian Company acquired by its incor- 
poration under the British statute the right to carry 
on in Oregon ‘‘ any lawful business;” that there is 
‘* no mystery or monopoly in the railway business in 
Oregon;” but that ‘‘any natural person, or corpora- 
‘** tion formed for the purpose, may, if he or it has, 
‘for can obtain the right of way, construct and 
‘f operate a railroad between any points in this 
‘* State” (p. 90), and that ‘‘nothing appearing to 
‘*the contrary, a purpose to construct, purchase, 
*‘ own, operate or lease a railway is as lawful as a 
‘* purpose to engage in the manufacture or sale of 
‘* any of the common necessaries of life” (p. 90). 

‘If this be true, a sweeping revolution has indeed 
been made in Oregon in what have been supposed 
to be fundamental legal principles, and it becomes 
a matter of great interest to learn how such a revo- 
lution has been effected. 

The learned judge very shortly disposes of the 
decision, apparently the very reverse of his view, 
of this Court in Thomas v. The Railway Company 
(101 U.S., 71), by the observation that it is ‘‘ not 
applicable;” for the reason that the question was de- 
cided in relation to a special charter of New Jersey, 
whereas in Oregon any individuals are at liberty by 
voluntary association to construct and operate rail- 
roads at pleasure. But he fails to observe that the 
grounds upon which that decision was placed had 
no reference to the facility or the difficulty of ob- 
taining such franchises, or whether they were ob- 
tainable by special charter alone, or accessible to all 
under general laws. 
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But it will not be pretended since the latter de- 
cision of this Court that an Indiana railroad cor- 
poration has no power to enter into a lease, that the 
distinction relied upon by the learned judge is a solid 
one. In the State of Indiana, the privilege of con- 
structing and operating railroads is as broadly given 
by general laws as in Oregon. 


‘REVISED STATUTES OF INDIANA—1881, CHAPTER 37. 
‘* Corporations— Railroads —-Organizations. 


‘* ARTICLE 1.—BEFORE CONSTRUCTION. 
‘* SEC. 3885.—How to form Corporations. 


‘*1. Any number of persons, not less than fifteen, being 
‘“ subscribers to the stock of any contemplated railroad, 
‘may be formed into a corporation for the purpose of 
‘* constructing, owning and maintaining such railroad, by 
** complying with the following requirements: ” 
Penn. Co. v. The St. Louis, &c., Railroad, 118 
U.S., 290. - 
R. S. of Indiana (1881), $ 3885. 


5. The reasoning of the learned judge that whatever 
is not prohibited is ‘‘ lawful business,” seems open 
to serious objection. Trespasses and conversions by 
one person in respect to the property of another are 
not usually the subject of direct prohibition; but it 
would hardly be lawful business to engage in them. 


It did not apparently occur to the learned judge 
that the business of establishing and maintaining 
public ferries, bridges, highways, &c. (and railroads 
are public highways), is the province of the State. 
It is bound to afford these facilities to its citizens at 
whatever cost, and it is consequently, and for the 
purpose of enabling it to perform its duty, entitled 
to all the revenues, tolls and profits derivable there- 
from. The general policy at the present day is to 
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confer such franchises upon private individuals who 
will incorporate themselves for the purpose, and fur- 
nish the capital requisite for the exercise of them. 
The State is thus relieved of its burden, and the 
public better accommodated. But it is conceivable, 
and may actually happen that the State would be 
obliged to perform this duty in some instances. 
In such a case it would hardly tolerate a competi- 
tion by private individuals or corporations. It would 
compel its citizens to patronize its own facility and 
preclude others fromrivalry. This power could not 
be asserted except upon the doctrine that the con- 
struction and operation of all such public works was 
a franchise, and as such the property of the State 
alone. 

The State has no power tc prevent its citizens 
from carrying on ordinary ‘‘lawful business,” such 
as the purchase and sale of goods; and according to 
the learned judge, it has no more power in Oregon 
to prevent its citizens from exercising public fran- 
chises. In his view, if it were necessary for the 
public convenience to bridge the Columbia River at 
some point, and the State should itself undertake 
the work, and impose tolls for its indemnification, 
it could not make the imposition effectual by pro- 
hibiting the constructing by private individuals or 
corporations of a similar work in the neighborhood. 

It is doubtless in accordance with sound policy to 
grant and encourage the exercise by private indi- 
viduals of public franchises, under suitable regula- 
tions; but the ultimate fztle to such franchises 
could never be safely renounced by the State. 


. The learned judge in that part of his opinion which 


deals with the right of the lessee company to take the 


lease, made special reference to the particular pro- 


visions of the general laws of Oregon for the for- 
mation of corporate bodies as showing that the con- 
struction and operation of railroads was in that 
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State ordinary, ‘‘ lawful business,” open to all. In- 
asmuch as this reference seems quite as applicable 
upon the question of the power of the lessor to make 
the lease, it should not be overlooked here, although 
the subject will be more fully dealt with at a later 
stage in this brief. 

The statute thus referred to ischap. VIII., General 
Laws of Oregon (Deady’s Compilation, p. 658). 
(Schedules A and B appended hereto contain Titles 
I. and IT. of this chapter). The first section of this 
act is as follows: 


‘‘Sec. 1. Whenever three or more persons shall 
" Gcawre to incorporate themselyes, for the purpose 

‘of engaging in any lawful enterprise, business, 
‘* pursuit or occupation, they may do so in the man- 
‘* ner provided in this act.” 


The second section provides for the making of 
articles of association and subscribing the same. 

The fourth section declares what the articles 
shall specify; and the sixth subdivision of this séc- 
tion is as follows: 


‘‘ Tf the corporation is formed for the purpose of 
‘‘ navigating any stream or other water, or making 
‘* or constructing any railroad, macadamized road, 
‘* plank road, clay road, canal or bridge, (they shall 
‘“snecify) the termznz of such navigation, road, 
‘‘ canal, or the site of such bridge.” 


Section 5 declares: 

‘Sec. 5. Upon the making and filing of the 
‘‘ articles of incorporation, as herein provided, the 
‘* persons subscribing the same are corporators, and 
‘* authorized to carry into effect the object specified 
“ in the articles,” &c., &c. 

It might be argued from this that as the statute 
begins by allowing corporations to be formed for 
‘‘any lawful business, and subsequently assumes 
that articles drawn in pursuance of this permission 


| aaa ———— a enmmmnenemmnianaa: 


18 


may specify the construction and operation of rail- 
roads, it views such business simply as ‘lawful 
business,” like the manufacture of goods. But 
this would be merely verbal and very unsubstan- 
tial reasoning. The act simply provides in one 
statute for the formation, under general laws, of 
corporations for all purposes. If, as is usually the 
case, different statutes were devoted to the several 
different kinds of corporations the ground of the 
argument would be taken away. 

To gather, by ¢mplication, from the manner in 
which this statute is framed, an inference of an in- 
tent on the part of the State to renounce all its 
sovereign franchises, and to regard them in no other 
light than the common rights of individuals to carry 
on ordinary private transactions, would be in de- 
fiance of the fundamental rule which requires us to 


apply a strict construction to all public grants, and 


would impute to the Legislature an intent which it 
is well nigh incredible that it should have. Surely 
before such an abdication of sovereign rights and 
functions can be imputed to a Legislature, its intent 
to that effect must be manifested in the most un- 

ambiguous terms. 
Charles River Bridge v. Warren Bridge, 11 

Pet., 421. 


4%, The learned Judge refers to the Act of Oct. 21, 1878, 


hereinbefore printed (Sess. Laws, 90). 

Passing the question already considered whether 
a foreign railroad corporation not clothed with 
capacity as aratlroad person under the government 
creating it, can, constitutionally, even be recognized 
in Oregon, we may admit that this act does enable 
foreign railroad corporations which actually have 
capacity as such in the States creating them to ex- 
ercise the franchise of constructing and operating 
railroads, but it goes no further. It does not au- 
thorize them to lease their roads. 
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The first section of this act is the only one pur- 
porting to grant any powers to a foreign railroad 
company, and this grants to them the same rights 
of eminent donmiain and other prerogative franchises 
as “fare given by the laws of this State to domestic 
** corporations, organized within this State for the 
** purpose of constructing any railway,” &c., &c. It 
is exceedingly plain that under the provisions of 
this act no right to assign a franchise is given, even 
if domestic corporations possessed such a right. It 
is the power to do railroad business which is thus 
given, not the power to cease to do it, and to transact 
the other business of receiving and distributing 
among stockholders the rental received for property. 
To sustain this construction there is no need of a 
resort to the rule, which is, however, very pertinent, 
that in the construction of statutes making public 
grants, nothing is to be taken by implication. The 
second section purports to grant nothing; but is in- 
tended, ex abundanti cautela, to make it certain that 
the first section shall not be construed as conferring 
upon foreign railroad corporations greater rights 
than domestic ones possess. 

A reasonable interpretation of this act can hardly 
go further than to gather from it a power to foreign 
corporations to exercise the right of eminent domain, 
and such other public franchises as may be necessary 
to enable zt to construct and operate its road. 

All that the learned Judge himself claims for this 
act is that it places foreign corporations upon the 
same footing as domestic ones, and would therefore 
allow the former to lease their roads, if that privilege 
were allowed to the latter. But this, as already 
shown, is not the just interpretation of the act; if 
it were, it would avail nothing. It would still be 
necessary to show that domestic corporations had 
the power to make such leases. 


. But the learned Judge points to aspecial act which, 
in his opinion, clearly recognizes ‘‘ the right of the 
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‘‘ Oregonian Company” to ‘‘construct, own and 
‘* operate this road, and to dispose of it either abso- 
‘‘ lutely, or for a term of years.” This is the Act of 
October 22, 1880, already referred to (Session Laws 
of 1880, p. 56. See preamble and first part of this act 
in Schedule C). I have already considered whether 
this act may be regarded as having effectually recog- 
nized the corporate existence of the Oregonian 
Company in Oregon; but the -question now is 
whether it clothes that company with any power to 
make the lease in question. 

As to any direct or express authority to the com- 
pany to dispose of its road or franchises in any 
manner, by lease or otherwise, there is none in this 
act, and, with deference to the learned Judge, the 
undersigned, so far from seeing any necessary im- 
plication to.that effect, can see no ground for any 
implication whatever. 

If there be any such implication, it arises from 
the circumstance that in the granting clause of the 
act the word ‘‘ assigns” is used, and that there is a 
restriction imposed upon the principal grant to the 
effect that ‘‘the said Oregonian Railway Company, 
** Limited, or its asszgns, shall have no power to 
‘* sell, convey or assign the premises or rights here- 
‘* by granted, or any part or parcel thereof, to any 
*‘person, persons, firm or corporation, save only 
‘* with, and as part and parcel of, and as appurte- 
** nant to the railway, now built and owned by said 
‘* company, and now in process of construction by 
6¢ it.”’ 

It is at all times extremely unsafe to impute toa 
legislature an intent not directly and expressly mani- 
fested. Laws are passed hurriedly, without special 
attention to the language employed in them, and 
often with a total neglect of such language by many 
members who, conceiving that they understand the 
main object of the proposed legislation, are content 
to let it pass without scrutiny. Here was a pri- 
vate bill proposing to make a grant toa private cor- 
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poration and having no other object, and yet the 
argument of the learned Judge must be that the 
members of the Legislature must have scrutinized 
its language, considered its possible effect upon the 
general law and policy of the State, and concluded 
that it was wise to waive either generally, or in 
favor of this particular corporation, a settled rule of 
State policy, or they would not have allowed the 
bill to pass in the form in which it was _ passed. 
This seems to be an assumption not at all justified 
by what we know of the usual course of legislation, 
and especially of private legislation. How can we 
fee] assured that the members of the Legislature 
did anything more than is usual in such cases, 
namely, ascertain by hasty perusal the general ob- 
ject of the bill? How do we know that some mem- 
bers did not object to the particular phraseology 
which the learned Judge referred to as tending to 
lead to a belief that a change in State policy would be 
effected by it, and were satisfied ov silenced by the 
confident assurance of others that it would require 
express language to work any such change, and 
that the object of the language in question was to 
secure in all contingencies the occupation of the 
premises granted as a terminal of the railroad? 

This general reasoning would be quite sufficient 
to lead to a rejection of the inference of the learned 
judge; but we are not left to such argument. 
Special reasons may easily be perceived for adopt- 
ing the phraseology employed, very widely removed 
from any design to recognize or confer any author- 
ity to lease or otherwise dispose of the railroad of 
this company. 

The principal subject of grant was land in 
the City of Portland for terminal facilities. This 
was tangible property, and would be necessarily 
assignable if a fee wasconveyed. It was the intent 
of the Legislature to convey a fee, and therefore it 
was perfectly natural and proper, if not necessary, 
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that the word assigns should be used in the 
granting clause. Such a conveyance, if made by 
private persons to the company, would, as a matter 
of course, have contained this term. But the com- 
pany, if it held the fee without restriction, could 
have sold and conveyed it to any purchaser. Its 
inability to sell or lease its railroad and franchises 
did not involve any inability to dispose of any of its 
property not necessary to the fulfillment of its ob- 
ligations to the public to exercise its franchises. Such 
a disposition, however, would not be in accordance 
with the legislative intent. That intent simply was 
that the property should be forever used for the 
purposes of the railroad, and that no person or cor- 
poration should ever hold it except as part and par- 
cel of the railroad. A restriction was therefore 
necessary, and the one adopted seems very well 
suited to the purpose. It was wise to provide in 
it for possible contingencies in the future. The 
power to mortgage or otherwise assign the railroad 
might thereafter be given hy the State, and should 
this happen, the land granted and the railroad 
might become vested in different owners, and the 
legislative intent be thusdefeated. It might indeed 
have been that the Legislature, or some of its mem- 
bers, entertained the same views with the learned © 
Judge, that under the Oregon system railroad busi- 
ness was mere “‘lawful business,” like buying and 
selling goods; but an error entertained by a legis- 
lature as to what the law is, does not change the 
law so as to make it conform to the error. They 
might have entertained the view that the law was 
as indicated, and at the same time have regretted 
that such was the fact. Or, the Legislature might 
have been in doubt as to what the Jaw was, and 
deemed it the part of prudence to make a provision 
which would answer the purpose in hand upon any 
view of the law. 

These observations may serve to show the danger, 
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frequently pointed out by Courts, of imputing an 
effect to laws which were passed alio intuitu. 
Where, indeed, as is sometimes the case, a legisla- 
tive act cannot have the effect it was plainly and ex- 
pressly designed to have, unless it at the same time 
has another effect not expressly declared; we may 
safely infer that the latter effect ws intended also. 
Implications should not in general be resorted to 
unless they are necessary to the operation of the act 
out of which the implication is drawn. 


9. But reasoning on this point is unnecessary, if not 
out of place. Much more substantial grounds for 
raising an implied legislative authority to a railroad 
company to make a lease of its road, were declared 
by this Court wholly insufficient in the case of 
Thomas v. Railroad Company (101 U.S., 71, 84). 
In that case, an attempt was made to sustain the 
validity of a lease of the railroad by a reference to 
a special act of the Legislatute passed while the 
road was in the hands of the lessees. This act 
made it unlawful ‘‘ for the directors, agents or 
lessees of the said railroad ” to charge more than 
certain specified rates for the carriage of passengers 
and merchandise, and it further provided that 
nothing contained in the act should deprive the 
railroad company ‘‘or zts lessees” of the benefits 
of the provisions of another act referred to. That 
this was a legislative recognition of the fact of the 
lease could not be doubted, and it could plausibly 
be argued that it was a recognition of rights ac- 
quired by the lease. But this Court held that the 
act was not passed with any vzew either of sanction- 
ing or disapproving the lease, but alio intuztu, 
and could not be appealed to as evidence of any 
assent by the State to the validity of the trans- 
action. 

So also in the other case hereinbefore referred to 
(Penn. Co. v. St. Louis, Alton, &c. Railroad, 101 U. 


ghee inet 


24 


S., 290), it being necessary to show that Indiana 
railroads had authority to enter into an indenture 
of lease, an act of the Legislature of that State was 
relied upon as waiving the policy of restriction, and 
thus conferring the power. The act declared that 
‘In case any railroad or part thereof shall have —~— 
‘* been, or shall hereafter be leased, conveyed or 
‘* mortgaged, and shall be in the possession of ‘ the 
‘* lessee company it should be taxed as the property 
‘* of the latter company.’” But it was in like man- 
ner held that no authority to make leases of rail- 
roads could be thus gathered. 

See also East Alabama Railway Co. v. Doe, 

&c., 114 U. S., 340. 


10. It may possibly be argued that this act of the 
Legislature, taken in connection with the fact that 
the Oregonian Company assumed, by its memoran- 
dum of association, to have the power of leasing or _ 
otherwise disposing of any railroad it might own 
(Record, p. 13), is a recognition of thzs sort of a cor- 
porate person, and especially a recognition and 
sanction of it as possessing the power thus assumed. 
But this view would furnish no reasonable ground 
for the requisite implication. 


(a.) The mere recognition by one State of a cor- 
porate body created by another does not have the 
effect of enabling it to exercise all the powers 
which it purports to possess, but only those of 
such powers as natural persons would possess 
without incorporation. And in this respect it 
would seem that mere recognition by the Legis- <t~ 
lature would have no larger effect than the 
ordinary recognition which judicial comity makes. 
There are probably statutes in nearly all our States 
which provide facilities for the transaction of 
business within their limits by foreign corpora- 7 
tions; but these statutes are never regarded as | 
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bestowing upon such corporations any franchises 
or powers which the State does not give to its own 
citizens, corporate or natural. 


(6.) True, the statute makesa grant of lands and 
other rights to the corporation; but this while, 
aside from the constitutional difficulty already 
suggested, it allows the corporation to hold the 
things granted, does not, even when we regard 
the form of the grant, necessarily or justly imply, 
that it may assign by lease, or otherwise, not only 
the things granted, but things not granted, 
namely, its railroad and franchises. As has 
already been shown, it would not have had such 
an effect if the grant had been made to a domestic 
railroad corporation. 


(c.) But the more substantial answer is, that the 
proposition sought to be maintained, and neces- 
sary to be maintained, is that the Legislature of 
Oregon has authorized this company to makea 
lease of its road; that is that it has ¢ntentzonally 
authorized a thing which the general policy of 
the State forbids. The question is as to an actual, 
conscious intent of the Legislature. This can be 
made to appear only by showing that the atten- 
tion of the Legislature was called to the powers 
assumed by this company in its ‘‘ Memorandum 
of Association,” and that with such powers in 
view it intended to confer or recognize a right to 
exercise them in Oregon. There is no evidence 
of this; and to assume it would be to found one 
implication upon another. Nay, more; the act 
itself contains the unusual feature of a recital 
of the motives and purposes of the Legislature in 
enacting it, and in such recital no mention what- 
ever is made of the assumed powers of the com- 
pany or of any intent to bestow upon it the 
power of leasing its road. 
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We have incidentally observed, and shall, in 
our next proposition, more fully show that 
domestic railroad corporations in Oregon have no 
such power of leasing their roads. This renders 
it still more improbable that the Legislature in- 
tended to bestow upon a foreign corporation a 
privilege denied to domestic ones. 


Sixth Point.—lf the foregoing views are well founded, 


there is no special legislation of the State of Oregon 
which enables this Oregonian Company to make a 
valid lease of its road, and it is, at least, not free from 
doubt whether that body can exercise any railroad 
franchises in that State. But the learned Judge inti- 
mates, without directly asserting, that all domestic 
railroad corporations may lease their roads, and that 
the Oregonian Company has the same rights in all 
respects which are conferred upon domestic com- 
panies. We have, in the course of this argument, of- 
fered some suggestions designed to show the error of 
such a view. We purpose now to more fully expose 


this error: 


1. The only ground upon which foreign railroad com- 
panies can be placed in respect to power of making 
leases upon the same footing with domestic com- 
panies is to be found inthe Act hereinbefore referred 
to of October 21, 1878. 

It will be observed that the grant of privileges 
contained in this act is limited to foreign corpora- 
tions formed ‘‘for the purpose of constructing, or 
‘* constructing and operating, or for the purpose of, 
‘or with the power of acquiriny and operating 
‘any railway,” &c. This very full enumeration 
does not include the purpose of leasing; and it 
would seem to be a reasonable interpretation of the 
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act to say that its design was to aid foreign cor- 
porations in carrying on railroad business, and not 
in leasing railroads to be carried on by others. 


. But indulging, for the purpose of the argument, 
the view that foreign corporations have the power 
of making leases, if domestic ones possess it, it re- 
mains for those who support the judgment appealed 
from to show that the latter have such power. 
Plainly they do not. 


(a.) The mere fact that railroad corporations are 
formed by general laws instead of by special 
charter is wholly immaterial. This mode adopted 
by the leaned Judge of avoiding the effect of the 
decision in Thomas v. Railway Company is no 
longer available after the decision in Penn Co. v. 
St. Louis, &c., R. R. Co., 118 U. 8., 290, 630. 

With ‘deference to him, this circumstance has no 
importance. MRailroad corporations are formed in 
Oregon under general laws, because the constitu- 
tion of that State, like those of many other States, 
requires all corporations, except municipal ones, 
to be so formed. This policy had no special ref- 
erence to railroad companies, and was adopted 
from motives quite apart from any consideration 
of the particular powers which any corporations 
might exercise. To impute to the simple deter- 
mination that all corporations should be formed 
under general laws, an intent to deal with the 
subject of public franchises in particular, to 
change a settled policy of all States, and to abdi- 
cate the exclusive ownership by the State of all 
public franchises of every description, seems to be 
stretching implication beyond all reason, and this, 
too, where implication should be but sparingly in- 
dulged. | 


(b.) Particular provisions of the general statutes of 
Oregon referring to corporate bodies in general, 
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and to railroad corporations in particular, were 
referred to by the learned Judge in support of his 
decision that the /essee company had the right to 
accept the lease. If these had any pertinency at 
all, they would seem to be equally serviceable in 
support of the contention that the lessor company 
had power to make the lease. Some observations 
will be offered under the next point upon this 
part of the opinion of the Court below. But the 
undersigned here refers to the full and complete 
explanation of these provisions contained in the 
briefs of Mr. Bartlett and Mr. Dolph, which will 
be submitted with this. 


Seventh Point.—The learned Judge seemed to view it 
as unnecessary to take much pains to show that the 
lessor company had power to make the lease for the 

reason that the /essee company was, as he conceived, 
precluded by an estoppel from drawing that in ques- 
tion. This resort, however, he perceived was not 
available upon the question whether the lessee com- 
pany had power to accept the lease, and he felt him- 
self obliged to establish the actual existence of such 
power. His argument seems to be in substance that 
inasmuch as corporations can be formed in Oregon to 
carry on any ‘‘ lawful business,” provided they state 
the business in the articles of incorporation, and as by 
the statute they are permitted to state therein the 
business of constructing and operating railroads, that 
business is thus placed upon the footing of ordinary 
‘*Jawful business;” that any number of corporations 
can be thus formed for the same purpose in the same 
place, so that it is of no consequence which carries it 
on; that the purpose and effect of this system are to 
put all corporations, railroad as well as others, upon 
the same footing as ordinary partnerships, and that 
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there is no more.reason than in the case of a part- 
nership why a railroad company should not be per- 
mitted to assign by lease or otherwise its property, 
provided it includes in its corporate articles the power 
of making such assignment, and that the lessee com- 
pany having done this possesses the power. 

This reasoning will not bear a very close scrutiny. 


1. It may be well to take into view some important 
consequences which would flow from this doctrine. 


(a.) The powers to construct and operate railroads, as 
well, indeed, as turnpikes, bridges, canals and 
ferries, would cease immediately to be franchises, 
and the only existing franchise in the State would 
be the franchise to be a corporation! Where would 
the power be found to require the privilege to be 
exercised for the public benefit? A corporation 
carrying on the business of manufacturing and 
selling goods could hardly be required by law to 
manufacture or sell any more than suited its 
pleasure. This is because the manufacture and 
sale of goods is ordinary business. If carrying 
passengers and goods is no more, how could the 
State require more? It does not hesitate now to 
prescribe fares, the kind of vehicles, the kind of 
tracks, provisions for depot, &c., &c., and to 
enforce its requirements by writ of mandamus 
even. Everything necessary to supply every 
public need the law does not hesitate to exact, 
not only by statutory regulations, but by special 
judicial command. Surely, this could not be 
done if the privileges thus bestowed were not 
franchises, but mere ordinary business. It may 
be said that there would still be the distinction 
between public and private employments, and 
that railrcad companies would be subjected to the 
obligations of common carries upon public high- 
ways. But the powers which the State may 
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exercise over persons who simply engage in the 

business of common carriers are greatly limited. 

They are feeble, indeed, as compared with those 

assumed over railroad corporations. The latter 

are viewed, not as common carriers on public 

highways, but as operating, controlling and man- ~~ 
aging the whole highway. 


(6.) Again, a public franchise is held upon condztion 
that it be wsed, and not abused. And for a breach 
of the condition in either particular a forfeiture 
may be declared. This doctrine is founded upon 
the necessity of enabling the State to enforce the 
performance for the benefit of the public of the 
obligations inseparably connected with franchises. 
A franchise is a part of the royal prerogative sub- 
sisting in an individual, natural or artificial. (2 
Bl. Com., 37.) It is placed there by a public 
grant in order that it may be made available for ak 
public purposes. If this object of the grant is dis- 
appointed, the State may recall the franchise to 
itself again. This is one of the efficient means 
employed by the State to carry out public objects. 
But if operating railroads be mere ‘‘ ordinary 
business,” surely the State cannot deprive any 
persons of the right to carry it on. And yet, it 
will be perceived that the State of Oregon, not- 
withstanding this alleged extinction of all public 
franchises by a conversion of them into ‘‘ ordinary 
business,” carefully retains and regulates the judi- 
cial power of forfeiture for nonuser or misuser. 

(Deady’s Gen. Laws, 1864, chap. 4, 


Tit. V.) a + 
| 
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True, this remedy may not be so effective where 
the same individuals, from whom a franchise is 
thus taken, may at once reincorporate themselves, 
and perhaps succeed in regaining an effective 
right to operate the same road. But the State 
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has, and preserves the power to render this pro- 
vision effective by granting the recalled franchise 
to designated individuals and making the grant 
exclusive. The power of the same persons to re- 
gain such a franchise after forfeiture is involved 
in uncertainty, trouble, peril and expense, and the 

~ power of forfeiture consequently remains an 
effective in terrorem safeguard against the neglect 
or misuse of franchises. 


2. These consequences lead to the conclusion that be- 
fore we can admit that the State of Oregon has 
renounced in favor of corporate bodies all its fran- 
chises, some express and unequivocal declaration of 
its people or Legislature to that effect must be 
pointed out to us. Where is this declaration to be 
found? 

The learned Judge leaves us in doubt as to where 

he thinks it is to be found. In some parts of his 

~- opinion he expresses himself most emphatically to 
the effect that any such declaration is unnecessary; 

that the right to operate railroads and to lease them 

is, an ats nature, mere ‘‘lawful business,” and con- 

sequently open to all because it is not prohibited! 

And in his view the only thing which a man ora 

corporation in Oregon needs from the State for this 

purpose is, where he cannot buy or lease a railroad, 

the right to take private property! We feel under 

the necessity of justifying the imputation to him of 

this view by quoting his language. He says (p. 90): 

‘* Nothing appearing to the contrary, a purpose to 

‘‘ construct, purchase, own, operate, or lease a rail- 

‘‘ way is as lawful as a purpose to engage in the 

—4- ‘*‘ manufacture or sale of any of the common neces- 
i ‘“‘ saries of life. And it (The Oregonian Company), 

| ‘¢ was and is at liberty under the comity of nations, 

| “and until the Legislature shall prohibit tt, to pur- 

: ‘‘sue such purpose, or exercise such powers, in 
‘Oregon! * * * * Anynatural person or cor- 
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‘‘poration formed for that purpose, may, if he, or 
‘it, has orcan obtain the right of way, construct 
‘‘ and operate a railway between any points in this 
‘* State, and dispose of the same as freely and 
‘‘ absolutely as if it were a steamboat or a mill !” 
And he further says (Record, p. 94): 

‘‘There was never any legislative or judicial ac- 
‘‘tion in this State, except in one particular to be 
‘‘ hereafter noticed, indicating that such a trans- 
‘‘ action is unlawful or contrary to public policy. 
‘To take a lease of a railway and operate it is in 
‘‘ itself as lawful and meritorous an act as to con- 
‘* struct one. No one would question the right of a 
‘* natural person to do such an act. And whatever 
‘‘anyone may do as an individual any three or 
‘*more persons may doas a corporation!” &c. 

No constitutional or statutory provision is pointed 
out by the learned judge as creating this condition 
of the law. In his view it is a fundamental princi- 
ple which in some unexplained manner has found 
its way into Oregon without the aid of positive 
legislation. 

It can hardly be needful to enter upon a labored 
refutation of such a notion. It seems to be based 
upon an entire misconception of the nature of pub- 
lic franchises. Certainly the operating of a railroad 
may be a “‘ meritorious” act. So may the plough- 
ing by one man of another man’s field be ‘‘ merit- 
orious ” and Jawful. But it is not so unless permis- 
sion to do it is first acquired from the owner. The 
right to maintain and operate railroads is primarily 
the property of the State, and no private person, 
natural or artificial, can carry it on without the 
permission of the State. This right in the State is 
not created by affirmative prohibition. It exists as 
an original title. 


. The argument above noticed of the learned judge 
is really the only one upon which he relies to prove 
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that domestic railroad corporations in Oregon have 
power, if they choose to assume it, by their articles 
of incorporation, to make and accept leases of rail- 
roads. He doesnot, as we understand him, contend 
that the general statutes relative to the formation 
of corporations, railroad among others, create and 
confer, proprio vigore, any such power. His view 
is that such power may be freely exercised by 
natural persons, and may, consequently, be as freely 
exercised by corporate persons, provided they com- 
ply with the provisions of the statutes and assume 
the power in their constituting articles. He insists 
indeed that there is nothing in those statutes zncon- 
sistent with the exercise of this power by corporate 
bodies. It may be urged, however, by others that 
these statutes do, under a general permission. to 
form corporations for any ‘‘ lawful business,” con- 
template that articles constituting a corporation 
may state the business of constructing and operat- 
ing railroads, and thus necessarily make that busi- 
ness ‘‘lawful business” if it were not so independ- 
ently of the statute. We have already, under 
another head of this brief, offered some observa- 
tions on this point. There is room for other sug- 
gestions. The argument is much more specious 


than sound. 


a. Its principal fallacy lies in confounding corpo- 
rate capacity, which fits or qualzfies a corporation 
to act in a certain way, with the substantial ¢ztle 
or right to act in that way. The distinction be- 
tween these two things, though extremely broad, 
is frequently overlooked—totally overlooked by 
the learned judge. Some labor is justifiable in 


making it clear. 


(1.) The essential, and the only essential, thing 
done by the State in the formation of a corpo- 
ration is the creation of an artzficial person 
and the definition of the facultzes ar capacities 
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of such person. If, in defining the capacities 
of the artificial person thus created, they are 


stated to be those of manufacturing goods, a 


manufacturing person is created; if they are 
stated to be the construction and operation of a 
railroad, a razlroad person is created, &c., &c. 


(2.) Whether a corporation in any case can, upon 
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coming into existence, without more, actually 
do the things which it has a capacity to do, de- 
pends upon whether those things can be done 
by any person who has the capacity to do them, 
and nothing more. Any natural person may 
carry on a manufacturing business because he 
has the capacity to do it, and the right to do it 
is opentoall. Any natural person has capacity 
to construct and operate a railroad, but he has 
not, without more, the’ right to do it, because 
that business is not open toall. It is the exclu- 
sive prerogative of the State; in other words, it 
is a franchise, and before he can do it, he must 
obtain from the State a grant of the right. In 
like manner a railroad corporation has upon 
mere creation, capacity to construct and ope- 
rate a railroad, but no right to do it until it ob- 
tains a grant from the State. 


.) The State may, and often does, under general 


laws, grant to corporate bodies, immediately 
upon their coming into existance, substantial 
franchises to operate railroads, highways, 
ferries, &c.; but these substantial franchises 
are, nevertheless, other and very different 
things from the corporate capacity which 
enables them to receive and hold the fran- 
chises. 


(4.) The corporate capacity, in other words, the 


right to be a corporation, is itself called a fran- 
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chise, and properly, for it can be conferred by the 
State alone; but it is a different thing from the 
right to do anything, to take any actual part in 
the business of the world. Even the right of a 
manufacturing company to manufacture goods 
is a different thing from the capacity to ex- 
ercise this right. It comes into the possession 
of the corporation as soon as the latter comes 
into existence; but this is because it is the com- 
mon right of all persons. 

The right to be a corporation may be called 
its qualifying franchise. The rights to do any- 
thing may be called its substantial rights or 
franchises, according as they may or may not, 
be open to all. The former is not bestowed 
upon the corporation, but, antecedently to the 
existence of the corporation, upon the corpora- 
tors. The latter are bestowed upon the corpora- 
tion itself, after it is formed. The former 
makes up and constitutes the person possessing; 
the latter are the things possessed. Even in 
the case of a corporation created by special 
charter, its substantial rights, in logical and 
legal contemplation, succeed, in the order of re- 
ception, the qualifying franchise (Story, J., in 
Dartmouth College v. Woodward, 4 Wheat., 
519, 680, 691). 


(5.) The substantial rights of a corporate body are 
such as may be held by any natural person 
without incorporation, the qualifying franchise 
can be held by the individual corporators alone. 
The substantial rights, are assignable, zn thezr 
nature, if they are such as constitute a franchise. 
and in the case of other substantial rights 
which are open to ail, they would be assignable 
in their nature, if a thing could properly be so 
called, the assignment of which would give the 
assignee no more than he already possessed, 
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| | | and would leave the assignor with just as much 
| as he had before. 

| But whether the substantial franchise is zn 
fact assignable, depends upon whether the law 


a has made it so. 


Hall v. Sullivan Railway, 21 Law Re- 


| | porter, 138. 
l New Orleans R. R. Co. v. Delamore, 114 


U.S., 501. 


b. The object of Title I. of the general statute of 


H | Oregon for the formation of private corporations 


is simply to create corporate persons and define 


i | 
| | their powers. It makes no grant of any substan- 


| tial franchise whatever. If a company thus 
| formed need no franchise, in other words, if it 
is incorporated for the purpose only of carrying 
| on some business which natural persons can carry 
| on without incorporation, as, for instance, the 
| manufacture and sale of goods, it can, of course, 
| proceed with such business without a further 
grant of power. It is, so to speak, a manfactur- 
ing person, and can do in that direction what any 
person with that capacity can do. But if the cor- 
poration be formed for the purpose of operating 
a railroad or other highway, or exercising any 
other public franchise, it must acquire, in some 
manner, besides the capacity, the right or title 
to operate it. It must not only be, so to speak, a 
railroad person, put it must have a railroad 
franchise. <A corporation might be formed under 
this title for transacting the business of selling 
the lands of other persons for a commission, and 
this would be ‘‘ lawful business ;” but before it 
could proceed to sell any person’s land it would 
probably be obliged to obtain the permission of 
the owner. 


c. Thesubstantial franchises for operating railways, 
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roads, canals and bridges, are given by independ- 
ent legislation contained in Title II. of the same 
chapter. 

Secs. 31, 32, 35, 36. 


d. We thus perceive that ‘‘any lawful enterprise, 
business, pursuit or occupation,” mentioned in 
the first section of Title I. means what the learned 
Judge supposes it to mean, any which is not pro- 
hibited by law ; and undoubtedly permits corpora- 
tions to be formed for all purposes. But the 
clause in section 5, which declares that upon filing 
the articles of incorporation the persons subscrib- 
ing the same are incorporators, and authorized 
‘to carry into effect the objects specified in the 
articles” simply gives capacity for that purpose, 
but not necessarily the right. That, if open to 
all, may be enjoyed without more; but if it bea 
franchise. it must be acquired by special grant 
from the State, or by taking the steps prescribed 
by the general law. 


e. That this is the true interpretation of the statute 
becomes manifest at once by taking the case of a 
ferry. <A ferry is a franchise; but no direct pro- 
vision is found in Title II. for acquiring it; nor 
any which grants it by implication even. Never- 
theless, there can be no doubt that a corporation 
for keeping a ferry could be formed under the 
provisions of Title I. This clearly appears by a 
proviso in section 20 of that title, which mentions 
‘‘corporations heretofore incorporated, or which 
‘© may hereafter be formed under this act for the 
‘‘ purpose of establishing and keeping a ferry 
‘across any stream or other water,” &c. But 
any corporation thus formed would not, with- 
out more, have any right to keep a ferry. Dis- 
tinct provision for acquiring this franchise is 
made by another law which empowers county 
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courts to grant licenses therefor (chap. 47, Tit. 
II.,. Deady’s Laws of 1864, p. 808, ef seq.). See 
Schedule D. 


4. Nothing more can be needed to show that it is not 
true in Oregon, any more than anywhere else, that 
railroad franchises have ceased to be franchises. 
They must still be acquired from the State, and the 
mere obtaining of capacity for that purpose does 
not complete the acquisition. They can be com- 
pletely gained only by special grant from the State, 
or by taking the requisite steps under general laws. 
And when acquired they are subject to the same in- 
cidents which franchises have always been subject 
to; one of which is, that they cannot be assigned by 
lease or otherwise without the authority of law for 
that special purpose, and no such authority can be 
found in the law of Oregon. 


5. The circumstance, therefore, that the lessee com- 
pany inserted in its articles of incorporation, the as- 
sumption of authority to accept leases, gave it no 
such authority. Still less did a like assumption of 
authority in the memorandum of association of the 
lessor company to make leases give that company 
any such authority. What is needed for such pur- 
pose is the act of the State, not the mere assertion 
of a corporate body. The function of articles of in- 
corporation is to confer upon individual corpora- 
tors qualifying corporate capacity, not substantial 
rights. 


Eighth Point,—It may be argued that it would be 
enough to validate this lease to interpret it as de- 
mising the road alone without the franchise, and that 
the lessee company could then operate it under its 
own original franchise. This view is wholly inad- 


missible. 
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1. It assumes that the lessor company has the right 
to disclaim its public obligations. It has no such 
right. Any attempt thus to rid itself of its fran- 
chise is zllegal. Here, again, we may add that this 
imputes to the State of Oregon (for foreign railroad 
companies certainly cannot do what domestic ones 
cannot) an intent to permit railroad corporations, 
to which it gives capacity only upon condition that 
it states its purpose to construct and operate a rail- 
road in its Articles of Association, the power at any 
time to cease to be such a corporation, and yet re- 

‘main a corporation for another purpose, namely, 
the receipt and distribution among its stockholders 
of rent, which is not specified in its articles at all. 


2. But, more decisively, the Oregon Railway and 
Navigation Company never acquired by its articles 
capacity to operate this particular road. The statute 
requires that the ‘corporators, in order to acquire 
such capacity, should deszgnate the terminz of the 
road they propose to operate in their articles (Sec. 
4, clause 6). And by Section 36 of Title IT. the 
franchise to take tolls is given only in respect to the 
road the terminz of which are thus designated. 


8. It is the rightful province of the State, and a very 
common practice, to impose upon such bodies as 
railroad corporations the duty of keeping certain 
accounts or statistics and making reports verified 
by certain specified officers of the corporations. 
Such duties can be properly performed only by the 
officers of the corporations who have actual control 
of the operations of the road, and they could not be 
enforced against lessees except by special provisions 
of law applicable to them. Such duties are, in fact, 
imposed in Oregon upon turnpike and bridge com- 
panies (Title II., § 37). These duties are in terms 
imposed only upon the corporations organized for 
the construction and operation of the roads and 
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bridges which they in fact operate, and could not be 
enforced against lessees. And yet they could not be 
properly performed by a company not having the 
actual control of the business. There is, therefore, 
here a distinct implication that the law in Oregon 
does not recognize the leasing of turnpike roads and 
bridges. But if these may not be leased there is no 
reason to suppose that railroads can be, for both 
classes of franchises are placed upon the same foot- 
ing by the statute. 


It is distinctly alleged in the answer and admitted 
to be true by the demurrer, or motion to strike out, 
that the road in question was not thus specified and 
designated in the Articles of Association of the lessee 
company (Record, p. 74). 


Ninth Point.—The lessee company was not estopped 
from drawing in question the power of the lessor 
company to make the lease. 


1. The want of mutuality would be a sufficient objec- 


tion to this alleged estoppel. The view of the 
learned Judge necessarily concedes that if the action 
were brought by the lessee company against the 
lessor company for a breach of some covenant of 
the lease, the latter would not be estopped from 
denying its own power. We should, therefore, have 
alease impregnable against attacks by the lessee, 
but avoidable at any time at the pleasure of the 
lessor! The latter could, therefore, insist upon it so 
long as it might be made profitable, and avoid it 
whenever its interest might be better served by such 
action, while the former would be tied to it through 
every vicissitude. The law allows no such anoma- 
lous inequality between the parties to a contract, 
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unless the one subjected to it has committed some 

fault which justly entails such a disadvantage. Es- 
toppels should be mutual. 

Dutchess of Kingston’s Case, 2 Smith’s Lead- 

ing Cases (6th Am. Ed.), notes, pp. 710, 711. 


. But how can one be estopped from saying that a 
contract is invalid when it is against the policy of the 
law? How could the law enforce its policy in rela- 
tion to unlawful contracts if parties were not per- 
mitted to set up the illegality? The law is so en- 
tirely otherwise that it permits a particeps criminis 
to:assert his own guilt in entering into an unlawful 
contract, although this is in contravention of the 
maxim nemo allegans suam turpitudinem est 
audiendus. 

Collins v. Blantern ; 1 Smith’s Leading Cases 

(6th Am. Ed.), 609, and notes. 


. But this notion of estoppel proceeds from the same 
error already fully treated—the confounding of 
corporate capacity with the substantial titles or 
rights of a corporate body. There is some reason as 
well as some authority for the doctrine that where 
a party enters into a contract with a corporate body 
by name he is estopped from denying the exzstence 
of the corporation; and this means that he is es- 
topped from denying the corporate capacity to make 
the contract, for corporate existence, and corporate 
capacity are the same things. A corporation can 
have existence only in the capacztzes with which it is 
clothed. But where the corporate body in order to 
make the cortract must have corporate capacity, 
and something besides, namely, the special authority 
of the State to do the act it attempts to do, the other 
contracting party cannot be precluded from saying 
that it did not have the authority it assumed to have. 
Such a doctrine would be simply a reward bestowed 
upon a party for a false assumption of power | 
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It would be a singular attitude for the State to 
assume, to say that, althouzh it would not permit 
the holders of franchises to assign them, it would 
yet take good care, in case an assignment were at- 

~ tempted, to preclude the objection from being raised ! 
It has always been supposed that the purpose of 
estoppels was to promote, not to defeat, the policy 
of the law. 


Tenth Point.—Thesecond and distinct defense set up in 
the answer (Record, p. 74) presents a different question. 
That question relates not to corporate power, but to the 
power of directors, and is this: When a corporation 
which has power to engage and invest its capital in 
two or more different and separate enterprises has 
once made a selection and invested its entire capital 
in one only, can its directors without the authority or 
assent of the stockholders, and without any new con- 
tribution,dzvert the capital and engage in another 
distinct enterprise, even though they might originally 
have done it? Itis submitted that this question must 
be answered in the negative. 

Bagshaw v. Kastern Union Railway, 2 Mac. 
& N., 389. 


Lastly.— The judgment of the Circuit Court should be re- 
versed, and as there is no controversy between the 
parties not presented by the record, judgment should 
be ordered on the demurrer. for the defendant below, 
with costs. 


JAMES C. CARTER, 
Of Counsel for Plaintiff in Error, 
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SCHEDULE A. 


Laws of Oregon (Deady’s Comp.) 1866. 
CHAPTER VIII. 
TITLE I. 


General Provisions in Relation to the Formation of Pri- 
vate Corporations. 


SECTION 1. Whenever three or more persons shall desire 
to incorporate themselves, for the purpose of engaging in 
any lawful enterprise, business, pursuit or occupation, they 
may do so in the manner provided in this act. 


SEC. 2. Such persons shall make and subscribe written 
articles of incorporation in triplicate, and acknowledge the 
same before any officer authorized to take the acknowledg- 
ment of a deed, and file one of such articles in the office of 
the Secretary of State, another with the clerk of the county 
where the enterprise, business pursuit or occupation, is pro- 
posed to be carried on, or the principal office or place of 
business is proposed to be located, and retain the third in 
the possession of the corporation. 

Sec. 3. The articles of incurporation, or a certified copy 
of the one filed with the Secretary of State or the County 
Clerk, is evidence of the existence of such corporation. 

Sec. 4. The articles of incorporation shall specify: 

1. The name assumed by the corporation, and by which 
it shall be known, and the duration of the corporation, if 
limited; 

2. The enterprise, business, pursuit or occupation in 
which the corporation proposes to engage; 

3. The place where the corporation proposes to have its 
principal office or place of business; 

4. The amount of the capital stock of the corporation; 

5. The amount of each share of such capital stock; 

6. If the corporation is formed for the purpose of navi- 
gating any stream or other water, or making or construct: 


a Oaa 
ARR, ANITA tn NEN eR NS ODN ten en areas 


44 


ing any railroad, macadamized road, plank road, clay road, 
canal or bridge, the termini of such navigation, road, canal 
or the site of such bridge. 


Sec. 5. Upon the making and filing of the articles of in- 
corporation as herein provided, the persons subscribing the 
same are corporators, and authorized to carry into effect 
the objects specified in the articles, in the manner provided 
in this act; and they and their successors, associates and 
assigns, by the name assumed in such articles, shall there- 
after be deemed a body corporate with power : 


1. To sue and be sued; 

2. To contract and be contracted with; 

8. To have and use a corporate seal, and the same to 
alter at pleasure; 

4. To purchase, possess and dispose of such real and 
personal property as may be necessary and convenient, 
to carry into effect the object of the incorporation; 


5. To appoint such subordinate officers and agents as 
the business of the corporation may require, and prescribe 
their duties and compensation; 


6. To make by-laws, not inconsistent with any existing 
law, for the sale of any portion of its stock for delinquent 
or unpaid assessments due thereon, which sale may be 
made without judgment or execution; provided, that no 
such sale shall be made without thirty days’ notice of time 
and place of sale, in some newspaper in circulation in the 
neighborhood of such company, for the transfer of its 
stock, for the management of its property, and for the 
general regulation of its affairs. 


Sec. 6. The corporators,or any portion of them, designated 
by a majority of the whole number, are authorized to open 
books and receive subscriptions to the capital stock of the 
corporation; and as soon as such capital stock has been 
subscribed, they shall give notice to the subscribers to 
meet at such time and place as they may designate, for 
the purpose of electing, not less than three, nor more than 
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seven directors, as the stockholders present shall deter- 
mine; provided, that it shall be lawful in the organization 
of any corporation, proposing to construct more than ten 
miles of railroad, to elect a board of directors, as soon as 
one-half of the capital stock has been subscribed. 


Sec. 7. The corporators present at such meeting shall be 
inspectors of the election, and certify who are elected 
directors, and appoint the time and place for their first 
meeting; and each stockholder who shall attend in person 
or by proxy, appointed by writing, and subscribed by such 
stockholder, shall be entitled to one vote foreach share of 
capital stock subscribed by him; but after such first elec- 
tion of the directors, no person shall vote on any share 
upon which any installment or portion thereof is then due 
and unpaid. 


SEc. 8. No person is eligible to the office of director un- 
less he is a stockholder in the corporation and resident of 
the State, and a director ceasing: to be such stockholder or 
resident, ceases to be a director; provided, that corpora- 
tions constructing railroads in this State, may permit a 
minority of the Board of Directors to reside out of this 
State. Before entering upon the discharge of their duties, 
the directors shall each take and subscribe an oath to faith- 
fully and honestly discharge such duties. 


Sec. 9. The directors, when elected and qualified, at the 
first meeting thereafter, shall elect one of their number 
president, who shall preside at their meetings and perform 
such other special duties as the directors may authorize, 
and at the same time shall appoint a secretary, whose duty 
it shall be to keep a fair and correct record of all the offi- 
cial business of the corporation. From the first meeting 
of the directors, the- powers vested in the corporation are 
exercised by them, or by their officers or agents, under 
their direction, except as otherwise specially provided in 
this act. 


Sec. 10. The notice of the time and place of the first 
meeting of the stockholders for the election of directors 
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shall be given by publication of the same, for thirty days 
before such meeting, in some newspaper, published at least 
once a week, in the county where the meeting is to be 
held, or in some newspaper published in like manner and 
in general circulation therein; provided, that nothing 
herein contained shall be construed to prevent such stock- 
holders from holding such meeting for the election of di- 
rectors before the expiration of thirty days after such 
stock is subscribed, and without the publication of the 
notice above referred to; provided further, that all such 
stockholders shall be present at such meeting or consent 
thereto in writing, which consent shall be filed with the 
secretary of such company. All notices of subsequent 
meetings of stockholders or directors shall be given for 
such time and in such manner as the directors may pre- 


scribe. 


Sec. 11. There shall be an annual election of directors, 
and at each election after the first, the president of the 
corporation shall act as inspector of election, and certify 
who are elected directors. The directors chosen shall hold 
their offices for one year thereafter, and until their suc- 
cessors are elected and qualified. The powers vested in 
the directors may be exercised by a majority of them. 


Sec. 12. Every corporation organized under this act, shall 
keep a stock book in such manner as to show intelligibly 
the original stockholders, their respective shares, the 
amount paid, and the amount due thereon, if any, and all 
transfers thereof; which stock book, or a certified copy 
thereof, as to the items in this section specified, shall be 
subject to the inspection, at all reasonable hours, of any 
‘person interested therein and applying therefor. 


Sec. 13. The stocks in all private corporations organized 
under this act, are to be deemed personal property, and 
subject to attachment, execution, levy and sale, as such; 
and the corporation, in case of such sale, is required to 
make the necessary transfer to the purchaser, upon the 
stock book. 


47 


SEc. 14. All sales of stock, whether voluntary or other- 
wise, transfer to the purchaser all rights of the original: 
holder, or person from whom the same is purchased, and 
subject such purchaser to the payment of any unpaid 
balance, due or to become due, on such stock; but if the 
sale be voluntary, the seller is still liable to existing 
creditors for the amount of such balance, unless the same 
be duly paid by such purchaser. 


SEC. 15. If the directors of a corporation declare and 
pay dividends, when the corporation is insolvent, or which 
renders it insolvent, or diminishes the amount of its capital 
stock, such directors shall be jointly and severally liable for 
the debts of the corporation, then existing, or incurred 
while they remain in office; or if such directors shall, by 
any Official act or conduct, fraudulently induce any person 
to give credit to such corporation, they shall be liable in 
like manner to such person for any loss he may sustain 
thereby; but any director who voted against such dividend, 
or such fraudulent act or conduct, if present, or who tbere- 
after as soon as the same came to his knowledge, filed his 
objections thereto, shall be exempt from such liability. 


SEc. 16. Any corporation organized under this act, which 
does not elect directors and commence the transaction of 
the business for which it was formed, within one year from 
the time of the filing of the articles of incorporation shall 
thenceforth be divested of its corporate powers, and if 
such corporation shall, for any period of six months after 
the commencement of its business, neglect and cease to 
carry on the same, its corporate powers shall also cease. 


Sec. 17. All corporations that expire by the limitation 
specified in their articles of incorporation, or are annulled 
for forfeiture or other cause by the judgment of a Court, 
continue to exist as bodies corporate for the period of five 
years thereafter, iftnecessary, for the purpose of prosecut- 
ing or defending actions, suits or proceedings, by or 
against them, settling their business, disposing of their 
property and dividing their capital stcck, but not for the 
purpose of continuing their corporate business. 
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SEC. 18. The stockholders of any private incorporation 
heretofore incorporated by any special act of the Legisla- 
ture, may at any time hereafter, while such corporation 
exists, incorporate themselves under this act, in the mode 
herein prescribed, for the purpose of carrying on the enter- 
prise, business, pursuit, or occupation, for which they may 
have been specially incorporated; and the filing of the 
articles of incorporation shall be deemed a surrender of 
such special incorporation, but not of any vested right 
thereunder, and thereafter such corporation shall have the 
powers and privileges, and be subject to the liabilities and 
limitations provided by this act, and not otherwise. 


SEc. 19. Any corporation organized under the _ pro- 
visions of this act may, at any meeting of the stockholders 
which is called for such purpose, by a vote of the majority 
of the stock of such corporation, increase or diminish its 
capital stock or the amount of the shares thereof, or 
authorize the dissolution of such corporation and the 
settling of its business and disposing of its property and 
dividing its capital stock ; provided, however, that the 
capital stock of any corporation formed under this act, ex- 
cept corporations formed for the purpose of making and 
constructing a railroad, shall never exceed the sum of two 
million of dollars, and any corporation that shall violate 
this provision of this act shall forfeit its corporate rights. 


SEC. 20. Any corporation formed for the purpose of 
navigating any stream or other water, may, by virtue of 
such incorporation, construct any railroad, macadamized 
road, plank road or clay road, or canal or bridge, necessary 
and convenient for the purpose of transporting freight or 
passengers across any portages on the line of such naviga- 
tion, occasioned by any rapids or other obstructions to the 
navigation of such stream or other water, in like manner 
and with like effect as if such corporation had been 
specially formed for such purpose; but no corporation 
formed under this act or heretofore or hereafter incor- 
porated by any special act of incorporation, passed by the 
Legislative Assembly of this State or otherwise, for the 
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purpose of navigating any stream or other water of this 
State, or forming the boundary thereof in whole or in 
part, nor any stockholder in such corporation, shall ever 
take or hold stock, or any interest directly or indirectly in 
the stock of any corporation which may be formed under 
this act, for the purpose of building or constructing any 
road in this act mentioned; nor shall any such corporation 
ever purchase, lease or in any way control such road or 
the corporate rights of such last-named corporation; pro- 
vided further, that corporations heretofore incorporated 
or which may hereafter be formed under this act for the 
purpose of establishing and keeping a ferry across any 
stream or other water of this State or forming the bound- 
ary thereof, in whole or in part, shall not be deemed a cor- 
poration for the purpose of navigating such stream or 
water within the meaning of this act. nor shall the stock- 
holders thereof be restrained from taking or holding stock 
in a corporation formed under this act for the purpose of 
constructing or building any road. 


Sec. 21. The stockholders may, by a majority vote of 
the stock, change its general place of business. 


Sec. 22. The directors of any corporation may file sup- 
plementary articles of incorporation, at any time when a 
unanimous vote of all the stock subscribed shall so deter- 
mine, for the purpose of engaging in any new enter- 
prise or business pursuit, not in violation of law, for 
the purpose of changing any part of the route of their 
road or canal, or either terminus, or both; the directors 
shall cause a notice to be published of the filing of such 
supplementary articles, setting forth the object of the 
same. . 


SCHEDULE B. 


TITLE II. 


Corporations, when authorized to appropriate land for 
corporate purposes. 

Sec. 23. A ‘corporation organized for the construction of 
any railroad, macadamized road, plank road, clay road, 
canal or bridge, shall have a right to enter upon any land 
between the termini thereof, for the purpose of examin- 
ing, locating and surveying the line of such road or canal, 
or the site of such bridge, doing no unnecessary damage 
thereby. 

Sec. 24. Such corporation may appropriate so much of 
said land as may be necessary for the line of such road or 
canal, or the site of such bridge, not exceeding sixty feet 
in width, besides a sufficient quantity thereof for toll- 
houses, workshops, materials for construction, timber ex- 
cepted, a right of way over adjacent lands to enable such 
corporation to construct and repair its road, canal or 
bridge, and to make proper drains; and in the case of a 
railroad, to appropriate sufficient quantity of such lands, 
in addition to that specified in this section, for the neces- 
sary side tracks, depots and water stations, and the right 
to conduct water thereto by aqueduct; but no such appro- 
priation of private property shall be made until compensa- 
tion therefor be made to the owner thereof, irrespective of 
any increased value thereof, by reason of the proposed 
improvement by such corporation, in the manner herein- 
after provided. 


SEc. 25. Any corporation may change the grade or loca- 
tion of its road or canal, not departing from the general 
route specified in the articles of incorporation, for the pur- 
pose of avoiding annoyances to public travel or dangerous 
or deficient curves or grades, or unsafe or unsubstantial 
grounds or foundation, or for other like reasonable causes, 
and for the accomplishment of such change shall have the 
same right to enter upon, examine, survey and appropriate 


51 


the necessary lands and materials, as in the original loca- 
tion and construction of such road or canal. 


SEC. 26. When it shall be necessary or convenient in 
the location of any road herein mentioned, to appropriate 
any part of any public roads, street or alley, or public 
grounds, the County Court of the county wherein such 
road, street, alley or public grounds may be, unless the 
same be within the corporate limits of a municipal corpo- 
ration, is authorized to agree with the corporation con- 
structing the road, upon the extent, terms and conditions 
upon which the same may be appropriated or used, and 
occupied by such corporation; and if such parties shall be 
unable to agree thereon, such corporation may appropriate 
so much thereof as may be necessary and convenient, in 
the location and construction of said road. 


SEC. 27. Whenever a private corporation is authorized 
to appropriate any public highway or grounds, as men- 
tioned in the last section, if the.same be within the limits 
of any town, whether incorporated or not, such corpora- 
tion shall locate their road upon such particular road, 
street or alley, or public grounds, within such town, as the 
local authorities mentioned in the last section, and having 
charge thereof, shall designate; but if such local authorities 
shall fail or refuse to make such designation within a 
reasonable time, when requested, such corporation may 
make such appropriation without reference thereto. 


Sec. 28. Whenever such public highway or grounds is 
taken by a private corporation by agreement with the 
local authorities mentioned in section 26, such corporation. 
may place such gates thereon, and charge and receive such 
tolls thereat, as such local authorities may consent to by 
such agreement and none other; but when the same’ is: 
appropriaied without such agreement, as provided in sec- 
tion 27, such corporation shall not place any gate or other 
obstruction upon the public highway or grounds appropri- 
ated, nor charge or receive any toll from any person pass- 
ing over or along the same. 


Sec. 29. Anv road, other than a railroad, constructed by 
a corporation formed under this act, shall be cleared of 
standing timber for thirty feet in width of said road, and 
shall have a track in the centre not less than sixteen feet 
wide, finished and kept in good traveling condition, except 
where the cutting on said road is six feet or more deep on 
either side, in which case such track need not be more 
than ten feet wide, with turnouts of sixteen feet in width 
for every quarter of a mile of such narrow track. 


Sec. 30. All streams or other waters upon the line of 
such roads, shall be safely and securely bridged, except 
where the County Court of the county wherein the line of 
such road may cross such streams, or other water, or if 
such stream or other water form the boundary between 
two counties, then the County Court of either of said 
counties may authorize the corporation to place a ferry- 
boat upon such stream or other water, to be kept and run 
for such toll as the County Court may prescribe, and in the 
manner required of ferries established under the general 
statutes in relation to ferries; or except where such County 
Court may authorize such corporation to connect their 
road with a ferry, now or hereafter established over such 
stream or other water under the general statute in relation 


to ferries. 


SEC. 31, Whenever a road of any kind herein men- 
tioned, other than a railroad, is completed, or any particu- 
lar section of it, fit for public travel, the corporation shall 
give notice thereof, by publication in some newspaper of 
general circulation, along the line of such road or section, 
or by posting notices along the line of such road or sec- 
tion, or by posting notices along such line in some con- 
spicuous places, not less than five miles apart, and there- 
after such road or section thereof is a common highway, 
so that every person with his stock and vehicles of every 
description may travel thereon upon the payment of the 
tolls prescribed by the corporation, subject.to the power of 
the corporation, by giving notice thereof in like manner, 
to suspend such right of travel upon all or any portion of 


ie ten 


Mey t eee SE PT LL OT 


ee ge. ENS 


ican ten Eh 


53 


such road, for a reasonable time, to enable it to make any 
necessary repairs or improvements thereon. 


SEc. 32. A corporation shall only collect and receive 
toll on its road at a gate established thereon, and such 
shall be plainly and specifically printed or written upon a 
signboard, posted at such gate, in plain view of the travel 
on the road; but such corporation shall not establish any 
gate within the limits of any town, whether incorporated 
or not, or within one-half mile of the limits of such town, 
except as specially provided in section 28; but no person 
traveling on foot, or going in any manner or with any 
property, from one part of his farm to another part, or 
going to or from church, funerals or elections, is liable to 
pay for traveling upon such roads. 


Sec. 33. Any person traveling upon any road herein 
mentioned, who shall pass through a gate thereon, without 
paying the toll legally chargeable thereat, or who shall go 
round such gate, with the intent to avoid the payment of 
such toll, shall be liable to the corporation for three times 
the amount thereof, and any corporation which, by its 
agents or servants, or in any manner shall illegally collect 
any toll from any person traveling on such road, shall be 
liable to such person for three times the amount thereof. 


Sec. 34. Any bridge constructed by a corporation formed 
under this act, when completed and fit for public travel, 
and notice thereof is posted in some conspicuous place on 
such bridge, or by publication in a newspaper, as in the 
case of aroad, is a common highway within the meaning, 
and subject to the conditions specified in section 31, as to 
roads, and subject to the further power of the corporation 
to prescribe, by advertisement in some conspicuous place 
on such bridge, the rate of speed anyone may travel on 
such bridge. 

Sec. 35. A corporation may collect or receive such tolls 


for crossing its bridge as may be plainly written or printed 
upon a signboard, posted in some conspicuous place on 
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such bridge, but no person not liable to pay toll on a road, 
as provided in section 32, is liable to pay toll for crossing 
such bridge; and any person who shall pass over such 
bridge without paying the toll legally chargeable thereat, 
or any corporation which shall illegally collect any toll 
' from any person crossing such bridge,shall be respectively 
liable to each other for three times the amount of such 
toll as provided in section 33, in case of roads. 


SEc. 36. Every corporation formed under this act for 
the construction of a railroad, as to such road shall be 
deemed common carriers, and shall have power to collect 
and receive such tolls or freights for transportation - 
persons or property thereon as it may prescribe. 


Sec. 37. It shall be the duty of every incorporation or- 
ganized for the construction of any macadamized road, 
plank road, clay road or bridge, to keep an accurate state- 
ment or account of the moneys expended by said corpora- 
tion, in the construction of any such road or bridge, and 
keeping the same in repair, including any sums paid for 
lands, appropriated as necessary for said corporation, which 
statement or account shall be verified at the time of the an- 
nual meeting held for the election of directors, by the presi- 
dent of the said corporation, or one of the directors thereof, 
to the effect that he believes the said account to be just and 
correct, and a copy of such verified account shall, within 
ten days after such annual election, be deposited with the 
clerk of the county with whom the articles of incorpora- 
tion are filed. Said corporation shall also keep an accu- 
rate account of the tolls received for traveling upon said 
road or bridge, or of other profits accruing to said cor. 
poration, which account shall be verified in like manner, 
and a copy thereof deposited with said county clerk within 
ten days after such annual election. 


SEc. 38. At any time after the expiration of ten years 
from the time of taking tolls on any macadamized road, 
plank road, clay road or bridge, it shall be lawful for the 
County Court of any county through which any such 
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road, or part thereof, shall pass, or in which such bridge 
may be situated, to pay to such corporation the amount of 
money expended by it in the construction of such road or 
bridge, and keeping the same in repair, and all other ne- 
cess.ry expenses, including any sums paid for lands ap- 
propriated by such corporation, together with interest on 
said account, and sums of money at the rate of twenty 
per centum per annum, after deducting from said amount 
the tolls and other profits annually received by said corpo- 
ration, and after the payment of the amounts expended 
in constructing and keeping in revair said road or bridge, 
and other necessary expenses incurre? in and about the 
same, and interest thereon, less the amount received by 
such corporation, the said road or bridge shall become free 
for public travel. 


SEc. 39. The foregoing section shall not be construed so 
as to prohibit said County Court, at any time before the 
expiration of said period of ten years, from purchasing 
said road or bridge, for any sum that may be agreed upon 
by said County Court and corporation. 
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SCHIEDULE C. 


An Act to Grant the Oregonian Railway Company, 
Limited, the Right of Way and Station Grounds 
over the State Lands and Terminal Facilities upon 
the Public Grounds at the City of Portland. 


WHEREAS, It is of great importance to the people of the 
State of Oregon, and of great and lasting advantage to 
them, to secure the building of competing lines of rail- 
ways in this State, and to secure the building of a railway 
from this State to a connection with some railway or rail- 
ways having a through railway connection with those 
States and Territories of the United States situate east of 
the Rocky Mountains, and thus to secure .cheap transpor- 
tation for the products of this State to such point or to 
such points as are accessible to sea-going vessels for ship- 
ment to foreign countries, and procuring emigration to 
and the sale and settlement and cultivation of the large 
bodies of land owned by the State, at this time unsettled 
and cultivated; and 

WHEREAS, The Oregonian Railway Company, Limited, 
is now engaged in the construction of a system of railways 
in the State of Oregon, from the City of Portland, the 
most used shipping port in this State, to the head of the 
Willamette Valley, and to a connection with the system 
of railroads having a connection with those States and 
Territories of the United States situate east of the Rocky 
Mountains, and the building of the railway of said com- 
pany will be of great benefit and lasting advantage to the 
people of this State; and 

WHEREAS, To prevent the expense of cartage and other _ 
expenses of transporting and handling freight which 
must be borne entirely by the producers of the State of 
Oregon, it is necessary that any railroad having its ter- 
minus and general depot at the City of Portland, should 
have such depot an the bank of the Willamette River, at 
ship-water, with wharf privileges for the ready and econ- 
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omical shipping of freight by and from sea-going vessels;. 
and 

WHEREAS, There is no portion of the City of Portland 
where equal facilities can be had for the establishment of 
a railway depot, or where the establishment of a railway 
depot would cause less damage to the citizens and to the 
City of Portland by the occupation of streets by railway 
track, cars and engines than the property situate in said 
city and generally known as the public levee, and the said 
public levee property is convenient and necessary for use 
as the general depot of the railway of said Oregonian 
Railway Company, Limited, at said City of Portland; 
and 

WHEREAS, The said property known as the public Jevee, 
hereinafter described, is public ground, and under the: 
control of the people of the State of Oregon, acting by and 
through the Legislative Assembly of said State; and 

WHEREAS, The streets and public highway in the City 
of Portland, and public lands in the State of Oregon other 
than those belonging to thé United States, are public 
property and for the use and benefit of the people of the 
State of Oregon, and under their control, acting by and 
through the Legislative Assembly of said State; now 
therefore, 

Be it enacted by the Legislative Assembly of the State 
of Oregon: ; 


That thereby (be) and is hereby granted to the Oregon- 
ian Railway Company, Limited, a corporation at this time 
engaged in the construction and operation of a railway in 
the State of Oregon, and to ifs assigns, the owners and 
operators of the railway, in the construction, use and op- 
eration thereof, the rights, privileges, easements and 
property following, that is to say: , 


SEcTIoN 1. Those certain premises situate in the City 
of Portland, in the State of Oregon, and commonly known, 
as the public levee, and being the same property donated: 
and conveyed to the City of Portland, Oregon, fora public. 
levee by deeds from Stephen Coffin and others, dated 
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January 19, 1865, and recorded January 23, 1865, and 
dated July 26, 1871, and recorded July 27, 1871, and as 
mapped, recorded and dedicated to public use as a public 
levee by map and ordinance of the City Council of the 
City of Portlandt, recorded March 6, 1869, together with 
all streets or parts of streets, or part of any street 
of the said City of Portland which may be included 
in the boundaries of said public levee, and the 
right to the use and occupation of the Willamette 
River adjacent thereto, to a sufficient distance to obtain a 
depth of water sufficient for the navigation of the largest 
size of sea-going vessels coming to the City of Portland, or 
if the ordinary and usual wharf line established by the 
City of Portland, shall be beyond and further out into the 
stream of said river than sufficient to obtain a depth of 
water sufficient for the navigation of the largest size of 
‘sea-going vessels coming to the City of Portland, then to 
the extent of such ordinary and usual wharf line estab- 
lished by said City of Portland; to be held, used and 
enjoyed for occupation by track, side track, water stations, 
depot buildings, wharves and warehouses, and such other 
buildings and erections of such form and manner of con- 
struction as may be found requisite, necessary or con- 
venient in the receiving, shipping and storing of produce, 
goods, wares, merchandise and generally of all kinds of 
freight, and for use generally and in the manner usual 
and ordinary for depot purposes, and as such to be under 
the exclusive management and control of the owners of 
said railway; 

_ Provided, always, That the said Oregonian Railway 
Company, Limited, or its assigns, shall have no power to 
sell, convey or assign the premises or rights hereby 
granted, or any part or parcel thereof, to any person, per- 
sons, firm or corporation, save only with and as part and 
parcel of, and as appurtenant to the railway now built 
and owned by said company, and now in process of con- 
struction by it; and that the premises and rights in this 
section granted, shall be wholly forfeited if the said rail- 
way shall not be completed from that portion of said rail- 
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way now constructed or in process of construction on the 
east and west sides of the Willamette River, in the Willa- 
mette Valley, in this State, to the said premises, the use of 
which is herein granted on or before the first day of Jan- 
uary, A. D. 1882, subject, nevertheless, to the further provi- 
sion that if said company shall, by any unforseen accident, 
be prevented from completing said railway as aforesaid on 
or before the first day of January, A. D. 1882, that if the 
said company shall at that time be actively engaged in 
the completion of said railway as aforesaid, and shall 
have, on or before said first day of January, A. D. 1882, 
placed erections on said premises, of the value of ten 
thousand dollars, then, and in that case, the time for the 
completion of said railway shall be extended to the first 
day of July, A. D. 1882; Provided, always, That nothing 
in this act shall be so construed as to take away any 
pecuniary or property rights which the City of Portland 
may lawfully have, in said premises as a municipal cor- 
poration, and which the States may not lawfully appro- 
priate in this act, nor to deprive the said city of any legal 
claim or remedy it may have to damages in consequence 
of the appropriation of said public levee as herein pro- 
vided; and that said company shall never charge dockage 
to any boat, ship or vessel, while engaged in receiving or 
discharging cargo at the wharf which may be erected on 
said premises. 


Passed over the Governor’s veto, and filed in the 
office of the Secretary of State, October 22d, 1880. 
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SCHEDULE D. 


Sec. 40. The county court of any county in this State 
may grant a license to any person, entitled and applying 


therefor, to keep a ferry across any lake or stream within 
its respective county, upon being satisfied that a ferry is 
necessary at the point applied for, which license shall con- 
tinue in force for a term to be fixed by the Court, not ex- 
ceeding five years. 


Sec. 47. Whenever the county ¢éourt of any county shall 
grant a license to keep a ferry across any lake or stream, 
such Court shall establish the rates of ferriage which may 
be lawfully demanded for the transportation of persons 
and property across the same, having due regard to the 
breadth and situation of the stream, and the dangers and 
difficulties incident thereto, and the publicity of the place 
at which the same shall have been established; and every 
keeper of a ferry, who shall at any time demand and re- 
ceive more than the amount so designated for ferrying, 
shall forfeit and pay to the party aggrieved, for every such 
offence, the sum of five dollars, over and above the amount 
which shall have been illegally received, to be recovered 
before any Justice of the Peace having jurisdiction. 


Src. 538. Any person who shall maintain any ferry, and 
receive ferriage, without first obtaining a license for the 
same, shall pay a fine of ten dollars for each offense, to be 
collected for the use of the county, by suit, before any 
Justice of the Peace having jurisdiction; and any person 
is hereby authorized to bring such suit; Provided, That it. 
shall not be considered unlawful for any person to trans- 
port any other person or his property over any stream for 
hire, when it shall be made evident that there is no ferry, 
or that the ferry established at such place was not in ac- 
tual operation at the time, or in sufficient repair to have 
afforded to such person or his property a safe and speedy 
passage. 
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Supreme Court of the Alnited States, 


OCTOBER TERM, 1887. 


No. 922. 


THE OREGON RAILWAY AND 
NAVIGATION COMPANY, 
Plaintiff in Error, 


VS. 


THE OREGONIAN RAILWAY Com- 
PANY, LIMITED. 


AUXILIARY BRIEF FOR THE APPELLANT. 


In appellant’s view the cause presents three questions: 


I.—Did the general laws of Oregon in relation to the 
formation of private corporations, existing at the date of 
the lease in question, copies of which (chap. 7, Title I. and 
II.), marked Schedules ‘‘A” and ‘‘B,” are hereto sub- 
joined, authorize the formation of railway corporations 
free from the restraints as to alienation by lease or other- 
wise, which upon grounds of public policy are uniformly 
held to be inseparable from that class of corporations, unless 
in definite terms of the law or charter, or by necessary 
implication, they are exempt from all such restraints? 
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I].—Is there to be found in any other legislation of Ore- 
gon, either general or special, anything which by itself, or 
in connection with the general law, exempts either the ap- 
pellee in this case, or the appellant, or both, from the re- 
straints as to alienation by lease which the law would 
otherwise impose? 


_TUI.—If the lease upon which this suit is founded (which 
seeks not the recovery of rent for past enjoyment by the 
lessee, but the further execution of the terms of the lease 
after its disaffirmance and surrender of possession by the 
lessee), is by law invalid, is there any principle of law 
which precludes the lessee from setting up in such suit by 
way of defense that invalidity? 


I. 


In dealing with the first of these questions it is fit to 
place in the forefront the doctrine of this Court settled 
after repeated discussion as to the power of railway cor- 
porations to lease their roads. The rule, as well as its 
foundation in public policy, is stated with fullness in 
Thomas v. R. R. Co., 101 U.S., p. 71. Its final'restate- 
ment with all its qualifications is tersely given in Penn. 
Co. v. St. Louis and A. Road, 118 U.S., p. 309, and we re- 
produce it as follows: 


‘We think it may be stated, as the just result of these 
cases and on sound principle, that unless specially author- 
ized by tts charter, or aided by some other legislative ac- 
tion a railroad company cannot, by lease or any other con- 
tract, turn over to another company, for a long period 
of time, its road and all its appurtenances, the use of its 
franchises, and the exercise of its powers, nor can any 
other railroad company without similar authority make a 
contract to receive and operate such road, franchises, and 
property of the first corporation, and that such a contract 
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is not among the ordinary powers of a railroad company, 
and zs not to be presumed from the usual grant of powers 
ina railroad charter.” 

With this doctrine in view, the statute above referred to 
is to be scanned to find if from the fact that among the 
corporations it authorizes to be formed by the voluntary 
association of three or more persons, it distinctly names 
railway companies with peculiar provisions applicable to 
such corporations, or if from any other of the provisions 
of the act, it either in terms or by necessary implication, 
excepts such railway corporations from the restraint 
against alienation by lease, which, in all other cases of 
such corporations (without any distinct or indistinct pro- 
visions whatever in that respect), by law attaches to 
them. 

Postponing, for the present, an examination of the pe- 
culiar features of the judgment of the learned Circuit 
Court, which, in substance, holds that this statute creates 
‘‘ free trade in corporations and free corporations” (in- 
cluding railways), we proceed to examine the legislation 
in scope and in detail. 

The original statute was passed October 14, 1862 (Gen- 
eral Laws, Ed. 1866), four months after the ‘‘ English 
Company’s Act of 1862,” which authorizes ‘‘ any seven or 
more persons assoviated for any lawful purpose” to form 
themselves into a corporation. Its general scope and 
design is to provide by law for the formation of corpora- 
tions by articles of association for the purpose of engaging 
in ‘‘any lawful enterprise, business, pursuit or occupa- 
tion.” It recognizes, subdivision 6, section 4, railways as 
one of the enterprises which may be incorporated under 
its provisions; and it requires that the termini of such 
roads shall be set forth in their articles of association. 
The general powers of corporations thus organized are 
defined in section 5, and are confined to the ordinary 
powers to sue and be sued, purchase and dispose of such 
real and personal estate as may be necessary and conve- 
nient ‘to carry out its purposes, and appoint officers and 
prescribe their duties. Thus far there is nothing in the 


4 


act which recognizes as to railway corporations the power 
to lease, and it is confidently submitted that in no one of 
the remaining sections of the act, except the 20th section, 
which is reserved for future discussion, is there any pro- 
vision which, by a strained construction even, can be held 
to confer the power. It has been attempted to derive this 
power from the 19th section which gives to a majority of 
the stockholders the power by vote ‘‘ to authorize the dis- 
solution of the corporation and the settlement of its busi- 
- ness, the disposing of its property and the dividing its 
capital stock in any way which may seem proper.” Hence 
it has been stated that the power of sale has been con- 
ferred, and if so, the lesser power to lease is granted by 
implication. This overlooks the feature that the power of 
sale is confined tothe property of the corporation and 
does not embrace its franchises, and even this power of 
sale is limited to the case of a ‘‘ dissolution of such corpo- 
ration ” which imports the destruction and surrender—not 
transfer—of all its franchises. Indeed, this section, like 
others, is inapplicable to railway corporations which are 
established with the right of eminent domain, and sustain 
quite different relations from those of trading corporations 
to the Government and public. They are provisions in- 
serted with a view to the uses and necessities of the latter 
class of corporations authorized by the act. 

Thus far as to the general provisions of the act conferring 
powers on corporations created under it without any ex- 
pressed discrimination between the classes of corporations 
to which they are to be made applicable. The Act, under 
Title II. of the chapter, proceeds to make distinctive pro- 
visions applicable to railways and other quasz public cor- 
porations and as to their powers, and those provisions 
must be examined to find if directly, or by implication, 
they confer the power to transfer by way of lease to other 
corporations the right to exercise for a term of years their 
franchises. 

Turning then to the provisions of that title it will be 
seen that by its numerous sections it confers on railways 
the right of eminent domain ‘‘ the right to locate over pub- 
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lic roads, the right to change locations and grades, and 
the right to collect and receive such tolls and freights for 
transportation of persons and property thereon, as it may 
prescribe.” It will hardly, we think, be contended that 
these provisions embrace the power to lease. 

Before proceeding to find if there be any other legisla- 
tion of Oregon affecting the question of the right of its 
railways to lease their roads and franchises, it becomes 
proper to refer to the judgment of the learned Circuit 
Court upon the construction of the General Statute in 
question. 

That construction is to be found in the part of the judg- 
ment (Record, pp. 92-3) which deals, not with the right 
of the lessor company to make the lease, but of the lessee 
to accept it, and seemingly it rests largely upon a miscon- 
ception of the character and effect of the ‘‘ English Com- 
pany’s Act of 1862” to which it refers as being similar to 
the Oregon Act. It declares (p. 92) as to railways organ- 
ized under the Oregon Act that-‘‘ subject to the provisions 
and limitations of the Act the articles of association are 
the charter of the corporation, and in the prosecution of 
its undertaking and the management and disposal of its 
property zt ts not subject to any other restraint than that 
** which the law may impose in the case of natural persons 
‘* in like circumstances and whatever is not generally for- 
‘* bidden by the law of the land may be undertaken by a 
‘* corporation thus formed for the purpose. * * *  * 
‘‘The Oregon system may succinctly bo defined as free 
** trade in corporations and free corporations.” 

The repugnancy of such views to the doctrine of this 
Court applicable to railways whose charter is silent as to 
the power to lease, or to railways formed under general 
law where that general law is in like manner silent, needs 
no discussion on the part of the appellant. 

Now the English Company’s Act of 1862 thus referred 
to does not embrace domestic railway corporations. Such 
corporations are the subject of special and various statutes 
defining their powers and regulating their administration. 
(See Brown and Theobald, Law of Railway Corporations, 
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pp. 492-510-502-- and as to the invalidity of leases, unless 
allowed by special Act, pp. 322-337). Indeed it may be 
doubtful whether the organization of the Oregonian Com- 
pany could itself be maintained except upon the ground 
that the leasing of foreign railways may be held to be ‘‘a 
lawful purpose” under the Company’s Act of 1862. (See 
Buckley; Law and Practice under Company’s Acts, p 5.) 


AT. 


Turning next to the second of the above questions, 
namely, whether there be any general or special iegislation 
of Oregon, other than that already referred to, which con- 
fers on its railways generally, or the Oregonian Railway 
specially, the power to make or accept leases, we think 
it may be assumed that all such legislation, if it exists, is 
to be found stated or referred to in the judgment of the 
learned Circuit Court, whose author had been by law 
made the compiler of the statutes. 

Now in that judgment the legislation refer red to (which, 
aside from the construction of the general act as a whole, 
which declares that the act constitutes in Oregon free 
trade in corporations and free corporations), relied on by 
this Court may be stated as follows: 


1. The power conferred by the 19th section of the 
General Act to wind up and dispose of the property of a 
corporation which it is declared, since it embraces power 
to sell by necessary implication, confers also the power to 
lease. This proposition we have already discussed. 


2. The 20th section of the General Act, as it stood be- 
fore its re-enactment in 1878 (Exhibit A, p. 18), which 
provides that a certain class of corporations, namely, those 
formed for the purpose of ‘‘ navigating any stream or 
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other water of the State,” shall not ‘‘ hold directly or indi- 
rectly any stock in any railway, nor shall any. such cor- 
poration purchase, lease or control any such road.” From 
this provision applicable to this class of corporations, the 
learned Court declares that the ‘‘ rational and the legal in- 
ference is that all leases of roads taken by a corporation 
formed under the act, except the kind thereby specially 
prohibited, are permitted.” And further, the judgment 
in substance declares that since this provision of section 
20th was omitted in the revision of the section under the 
¥ Act of October 18, 1878, it removes the inhibition even as 
ae to the class of corporations engaged in navigation, and 
thus announces the general doctrine that in Oregon its 
corporations have the power to lease and accept leases. 
We subjoin a copy of the Act of October 18, 1878 (see 
Schedule C). The 20th section of the General Act, as it 
stood up to October 18, 1878, has already been annexed. 
It may be admitted that the prohibition to one class of 
corporations to grant or receive leases to or from a differ- 
ent class of corporations (namely railways), indicates either 
the fact, or the fear, that, but for such prohibition, the 
power to make such leases would exist as between those 
two classes of corporations, and those only, and not that 
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t ‘ leases between railway corporations were legal and valid. 
‘| Further, in this case the fact or fear that corporations 
i existing for the purpose cf navigating the waters of the 


State may have had in their charters what might be held to 
be the right to lease railways, may well explain the pur- 
pose of the inhibition, since it is obvious that the prohibi- 
tion was aimed, among others, to corporations of that class 
‘* heretofore (or hereafter) formed by any speczal act of 
incorporation.” But, be this as it may, it is submitted that 
the extraordinary deduction made by the Court from this 
section of the act can hardly be maintained if the doctrine 
of the recognition of a supposed right either in subsequent 
legislation, or in the doubtful provisions of the same legis- 
lation, be as stated by this Court in Thomas us. The R. R. 
Co. 
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3. The only other legislation relied on in the judgment 
is special, and confined to the Oregonian Railway Company, 
namely, the act of October 22d, 1880. 

The title to this act is ‘‘ An act to grant the Oregonian 
Railway Company, limited, the right of way and station 
grounds over State lands and terminal facilities upon 
public grounds at the City of Portland.” The terms of the 
grant are to that company ‘‘at that time engaged in the 
construction and operation of a railway in the State of 
Oregon, and to the assigns, owners and operators of the 
railway now being constructed by it, and for the uses of 
said railway in the uses and operation thereof.” The pro- 
viso of the act is as follows: ‘‘ Provided always, that the 
said Oregonian Railway Company (limited) or its assigns 
shall have no power to sell, convey or assign the premises 
or rights hereby granted or any part or parcel thereof to 
any person, persons, firm, firms or corporation, save only 
with and as part and parcel of and as appurtenant to the 
railway now built and owned by said company and now 
in process of construction by it.” 

The judgment of the learned Circuit Court declares 
(p. 91) that the effect of this, act ‘‘is clearly to establish, 
so far as this State and Court is concerned, the legal right 
of the plaintiff to control and operate this road, and in my 
judgment to dispose of it etther absolutely or for a term of 
years.” 

Now, toso much of this declaration as asserts that the 
act establishes the legal right of the plaintiffs to construct 
and operate their road in Oregon, it is erroneous. Such 
power had already been granted by the Act of October 21, 
1878, by which (as is declared in another part of the judg- 
ment, p. 91) ‘‘ this corporation was placed on the footing 
‘* of a domestic corporation in Oregon, with, as declared 
‘* by the act,” ‘‘the same rights, powers and privileges 
as a domestic corporation formed for such purpose and no 
more.” Unless, therefore, the general law for the forma- 
tion of corporations established as to railways, ‘‘ free trade 
in corporations and free corporations,” then by the use of 
the words ‘‘ and no more” any powers which might other- 
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wise be derived from foreign charters are in terms ex- 
pressly excluded. 

But the other declaration in the judgment that the ef- 
fect of this act granting terminal facilities to the Ore- 
gonian Railway Company ‘‘is to establish the legal right 
of the plaintiffs to dispose of (its road) either absolutely or 
for a term of years,” demands investigation. That such 
right had been expressly excluded as to all foreign cor- 
porations by the above-cited Act of Oct. 21, 1878, would 
seem to be clear; if, then, this former policy of the State 
is to be held to have been abandoned as to the Oregonian 
Company by the act in question, it surely ought to result, 
not from doubtful implication, but from clear and direct 
provision. If any implication, which would be otherwise 
doubtful, can be disposed of by showing that the terms of 
the act which raise the doubt are capable of solution as 
applicable to other eventualities referred to in the general 
Jaw, then the implication must be held not to exist. 

Now, as has already been seen, the general law for the 
creation of corporations by its 19th section provides for 
the dissolution of all corporations at the will of their 
shareholders, and for disposing of their property and 
dividing their capital stock. Under this section sales of 
property might be ezther zn whole or by piecemeal. Pos- 
sibly, too, the change of the terminus of the road might 
be found desirable and authorized by law, and thus the old 
terminal grounds be sold. The object of the act in ques- 
tion was to meet all possible contingencies, and to allow 
no disposition of the granted premises under any existing 
or future legislation which did not knit the terminals to 
the railroad. 7 

But this is not all. If the act in question is to be con- 
strued as an attempt-by the Legislature to impart to the 
Oregonian Company the new and additional franchise to 
lease its road, such grant would violate the Constitution 
of Oregon which provides that ‘‘corporations may be 
formed under general laws but shall not be created by 
special act except for municipal purposes.” That a grant 
of powers to an especial railway company to dispose of or 
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lease its franchises would (in the language of this Court 
in Wallace v. Loomis, 97 U. S., 146), be a grant in which 
‘‘ new corporate powers or franchises. were created,” 
and thus a violation of the constitutional provisions can 
hardly be doubted. This would seem to be settled by 
School District v. Ins. Co., 103 U. S., p. 70, where the 
doctrine is discussed and settled. 


HIT. 


As to the last of the above questions, namely, whether 
if the lease be illegal the appellant is precluded from sct- 
ting up that illegality, the affirmative of which is de- 
clared by the judgment of the learned Circuit Court 
‘* after not a little confusion and uncertainty on the sub- 
ject,” to be the final conclusion reached by the Court and 
by text-writers (p. 90), we have to submit. 

The proposition thus maintained by the Court is that 
‘** the law is well settled that a person who contracts with 
an apparent corporation as such is estopped when sued on 
such contract to say that the plaintiff had no corporate 
existence or power to make such contract. A corpora- 
tion like an individual when sued on a contract may set 
up as a defense to the action its want of power to make 
such contract. but the party with whom it contracts can 
not set up such want of power or capacity as a defense to 
an action by the corporation for a breach” (p. 89). 

To such a proposition we answer: 


1st. That even in the cases referred to by the learned 
Court or. by the text-writer, on whom seemingly it relies, 
which are exclusively cases of contracts mere ultra vires, 
and not contracts void as against public policy, the doc- 
trine has no foundation in principle nor in the analogy 
upon which it is sought to be pomnen. 
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2d. That however this may be, yet, even in the judg- 
ment of the learned Court, the supposed doctrine has no 
application to a contract illegal as repugnant to‘ public 
policy. The contract whose validity is now in contro- 
versy has been declared by this Court and numerous other 
judicial tribunals to be thus repugnant and absolutely void. 
_ As to contracts merely ultra vires this asserted doctrine 
cannot be made to rest on any of the grounds pertain- 
ing to estoppels. The principle of mutuality is entirely 
wanting, and no estoppel in pais can effect the O. R. and 
N. Co. on the ground that it has: misled to its injury the 
Oregonian Co. in regard to its legal powers to grant such 
a lease: In the view of the learned Circuit Court’ the 
doctrine rests on the analogies furnished by the case of 
infancy which precludes any one but the infant from set- 
ting up the disability. That such an analogy lacks force 
is obvious when it is considered that the contract of an 
infant is voidable and not void, and may be ratified and 
enforced by him, but the attempted contract between cor- 
porations ulfra vires is no contract. Neither party has 
the infant’s privilege to ratify and enforce it. It is under 
all circumstances incapable of being enforced by either 
party while executory, although perhaps after its complete 
fulfillment expenditures made in such fulfillment may be 
recovered. 

The case of Cowell v. Springs County, 100 U.S., 55, 
cited by the learned Court, it is submitted, does not touch 
the question. The principle at stake is thus dealt with in 
8th G. and J., 248-319, Penn. Navigation Co. v. Dunbridge: 
‘* To the doctrine of estoppel applied to such cases we can- 
not yield our assent. If the corporation is estopped from 
denying its powers the estoppel operates with like effect 
upon those who contract with them, and the result would 
be that no matter how limited the design and powers of a 
corporation may appear in its charter, practically it is a 
corporation withont limitations as to its powers. Such a 
doctrine at this day is dangerous to the interests of the 
community and at war with modern decisions upon the 


subject.” 


A te aps lig a a ete = 


12 


That an unauthorized contract by a railway company to 
dispose of its franchises for a term of years is utterly void 
as repugnant to public policy has been declared with 
emphasis by this Court in Thomas vs. West Jersey R. R. 
Co., 101 U. S., p. 86, and it is needless to cite the 
numerous authorities which support that view. 

The learned Circuit Court admits, pp. 93-94, that ‘‘ what- 
‘‘ ever a corporation is forbidden to do either directly by 
‘* statute or a public policy fairly indicated by, or deducible 


* from, a legislation of a State or country or the decis- 


‘* ions of its courts, or both, is, of course, beyond its power 
‘todo. In such case the act is not only beyond the power 
‘* the corporation and therefore invalid, but it is prohibited 
‘** and therefore illegal and incapable of ratification.” 


Whether the learned Court has been able to extricate the 
present lease from the application of this sound principle 
upon the grounds substantially that in Oregon there is by 
statute ‘‘ free trade in corporations and free corporations ” 
has heretofore been discussed in this brief, and the appel- 
lant has nothing to add to the discussion. 


S. BARTLETT, 
Of Counsel for PIff. in Error. 
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SCHEDULE A. 


Laws of Oregon (Deady’s Comp.) 1864. 
CHAPTER VIII. 
TITLE I. 


General Provisions in Relation to the Formation of Pri- 
vate Corporations. 


SECTION 1. Whenever three or more persons shall desire 
to incorporate themselves, for the purpose of engaging in 
any lawful enterprise, business, pursuit or occupation, they 
may do so in the manner provided in this act. 


SEC. 2. Such persons shall make and subscribe written 
articles of incorporation in triplicate, and acknowledge the 
same before any officer authorized to take the acknowledg- 
ment of a deed, and file one of such articles in the office of 
the Secretary of State, another with the clerk of the county 
where the enterprise, business pursuit or occupation, is pro- 
posed to be carried on, or the principal office or place of 
business is proposed to be located, and retain the third in 
the possession of the corporation. 


Sec. 3. The articles of incorporation, or a certified copy 
of the one filed with the Secretary of State or the County 
Clerk, is evidence of the existence of such corporation. 

Src. 4. The articles of incorporation shall specify: 

1. The name assumed by the corporation, and by which 
it shall be known, and the duration of the corporation, if 
limited; 

2. The enterprise, business, pursuit or occupation in 
which the corporation proposes to engage; 

8. The place where the corporation proposes to have its 
principal office or place of business; 

4, The amount of the capital stock of the corporation; 

5. The amount of each share of such capital stock; 

6. If the corporation is formed for the purpose of navi- 
gating any stream or other water, or making or construct- 
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ing any railroad, macadamized road, plank road, clay road, 
canal or bridge, the termini of such navigation, road canal 
or the site of such bridge. 


Sec. 5. Upon the making and filing of the articles of in- 
corporation as herein provided, the persons subscribing the 
same are corporators, and authorized to carry into effect 
the objects specified in the articles, in the manner provided 
in this act; and they and their successors, associates and 
assigns, by the name assumed in such articles, shall there- 
after be deemed a body corporate with power : 


1. To sue and be sued; 
2. To contract and be contracted with; 


3. To have and use a corporate seal, and the same to 
alter at pleasure; 


4. To purchase, possess and dispose of such real and 
personal property as may be necessary and convenient, 
to carry into effect. the object of the incorporation; 


5. To appoint such subordinate officers and agents as 
the business of the corporation may require, and prescribe 
their duties and compensation; 


6. To make by-laws, not inconsistent with any existing 
law, for the sale of any portion of its stock for delinquent 
or unpaid assessments due thereon, which sale may be 
made without judgment or execution; provided, that no 
such sale shall be made without thirty days’ notice of time 
and place of sale, in some newspaper in circulation in the 
neighborhood of such company, for the transfer of its 
stock, for the management of its property, and for the 
general regulation of its affairs. 


Sec. 6. The corporators,or any portion of them, designated 
by amajority of the whole number, are authorized to open 
books and receive subscriptions to the capital stock of .the 
corporation; and as soon as such capital stock has been 
subscribed, they shall give notice to the subscribers to 
meet at such time and place as they may designate, for 
the purpose of electing, not less than three, nor more than 
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seven directors, as the stockholders present shall deter- 
mine; provided, that it shall be lawful in the organization 
of any corporation, proposing to construct more than ten 
miles of railroad, to elect a board of directors, as soon as 
one-half of the capital stock has been subscribed. 


SEC. 7. The corporators present at such meeting shall be 
inspectors of the election, and certify who are elected 
directors, and appoint the time and place for their first 
meeting; and each stockholder who shall attend in person 
or by proxy, appointed by writing, and subscribed by such 
stockholder, shall be entitled to one vote for each share of 
capital stock subscribed by him; but after such first elec- 
tion of the directors, no person shall vote on any share 
upon which any installment or portion thereof is then due 
and unpaid. | 


SEc. 8. No person is eligible to the office of director un- 
less he is a stockholder in the corporation and resident of — 
the State, and a director ceasing.‘to be such stockholder or 
resident, ceases to be a director; provided, that corpora- 
tions constructing railroads in this State, may permit a 
minority of the Board of Directors to reside out of this 
- State. Before entering upon the discharge of their duties, 
the directors shall each take and subscribe an oath to faith- 
fully and honestly discharge such duties. 


Sec. 9. The directors, when elected and qualified, at the 
first meeting thereafter, shall elect one of their number 
president, who shall preside at their meetings and perform 
such other special duties as the directors may authorize, 
and at the same time shall appoint a secretary, whose duty 
it shall be to keep a fair and correct record of all the offi- 
cial business of the corporation. From the first meeting 
of the directors, the powers vested in the corporation are 
exercised by them, or by their officers or agents, under 
their direction, except as otherwise specially provided in 
this act. 


Sec. 10. The notice of the time and place of the first 
meeting of the stockholders for the election of directors 


16 


shall be given by publication of the same, for thirty days 
before such meeting, in some newspaper, published at least 
once a week, in the county where the meeting is to be 
held, or in some newspaper published in like manner and 
in general circulation therein; provided, that nothing 
herein contained shall be construed to prevent such stock- 
holders from holding such meeting for the election of di- 
rectors before the expiration of thirty days after such 
‘stock is subscribed, and without the publication of the 
notice above referred to; provided further, that all such 
stockholders shall be present at such meeting or consent 
thereto in writing, which consent shall be filed with the 
secretary of such company. All notices of subsequent 
meetings of stockholders or directors shall be given for 
such time and in such manner as the directors may pre. 
scribe. 7 


Sec. 11. There shall be an annual election of directors, 
and at each election after the first, the president of the 
corporation shall act as inspector of election, and certify 
who are elected directors. The directors chosen shall hold 
their offices for one year thereafter, and until their suc- 
cessors are elected and qualified. The powers vested in 
the directors may be exercised by a majority of them. 


Sec. 12. Every corporation organized under this act, shall 
keep a stock book in such manner as to show intelligibly 
the original stockholders, their respective shares, the 
amount paid, and the amount due thereon, if any, and all 
transfers thereof; which stock book, or a certified copy 
thereof, as to the items in this section specified, shall be 
subject to the inspection, at all reasonable hours, of any 
person interested therein and applying therefor. 


Sec. 18. The stocks in all private corporations organized 
under this act, are to be deemed personal property, and 
subject to attachment, execution, levy and sale, as such; 
and the corporation, in case of such sale, is required to 
make the necessary tranfer to the purchaser, upon the 
stock book. 
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Sec. 14. All sales of stock, whether voluntary or other- 
wise, transfer to the purchaser all rights of the original 
holder, or person from whom the same is purchased, and 
subject such purchaser to the payment of any unpaid 
balance, due or to become due, on such stock; but if the 
sale be voluntary, the seller is still liable to existing 
creditors for the amount of such balance, unless the same 
be duly paid by such purchaser. 


Sec. 15. If the directors of a corporation declare, and 
pay dividends, when the corporation is insolvent, or which 
renders it insolvent, or diminishes the amount of its capital 
stock, such directors shall be jointly and severally liable for 
the debts of the corporation, then existing, or incurred 
while they remain in office; or if such directors shall, by 
any Official act or conduct, fraudulently induce any person 
to give credit to such corporation, they shall be liable in 
like manner to such person for any loss he may sustain 
thereby; but any director who voted against such dividend, 
or such fraudulent act or conduct, if present, or who there- 
after as soon as the same came to his knowledge, filed his 
objections thereto, shall be exempt from such liability. 


SEc. 16. Any corporation organized under this act, which 
does not elect directors and commence the transaction of 
the business for which it was formed, within one year from 
the time of the filing of the articles of incorporation shall 
thenceforth be divested of its corporate powers, and if 
such corporation shall, for any period of six months after 
the commencement of its business, neglect and cease to 
carry on the same, its corporate powers shall also cease. 


Sec. 17. All corporations that expire by the limitation 
specified in their articles of incorporation, or are annulled 
for forfeiture or other cause by the judgment of a Court, 
continue to exist as bodies corporate for the period of five 
years thereafter, if necessary, for the purpose of prosecut- 
ing or defending actions, suits or proceedings, by or 
against them, settling their business, disposing of their 
property and dividing their capital stock, but not for the 
purpose of continuing their corporate business, 
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Sec. 18. The stockholders of any private incorporation 
heretofore incorporated by any special act of the Legisla- 
ture, may at any time hereafter, while such corporation 
exists, incorporate themselves under this act, in the mode 
herein prescribed, for the purpose of carrying on the enter- 
prise, business, pursuit, or occupation, for which they may 
have been specially incorporated; and the filing of the 
articles cf incorporation shall be deemed a surrender of 
such special incorporation, but not of any vested right 
thereunder, and thereafter such corporation shall have the 
powers and privileges, and be subject to the liabilities and 
limitations provided by this act, and not otherwise. 


Sec. 19. Any eorporation organized under the _ pro- 
visions of this act may, at any meeting of the stockholders 
which is called for such purpose, by a vote of the majority 
of the stock of such corporation, increase or diminish its 
capital stock or the amount of the shares thereof, or 
authorize the dissolution of such corporation and the 
settling of its business and disposing of its property and 
dividing its capital stock ; provided, however, that the 
capital stock of any corporation formed under this act, ex- 
cept corporations formed for the purpose of making and 
constructing a railroad, shall never exceed the sum of two 
million of dollars, and any corporation that shall violate 
this provision of this act shall forfeit its corporate rights. 


SEc. 20. Any corporation formed for the purpose of 
navigating any stream or other water, may, by virtue of 
such incorporation, construct any railroad, macadamized 
road, plank road or clay road, or canal or bridge, necessary 
and convenient for the purpose of transporting freight or 
passengers across any portages on the line of such naviga- 
tion, occasioned by any rapids or other obstructions to the 
navigation of such stream or other water, in like manner 
and with like effect as if such corporation had been 
specially formed for such purpose; but no corporation 
formed under this act or heretofore or hereafter incor- 
porated by any special act of incorporation, passed by the 
Legislative Assembly of this State or otherwise, for the 
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purpose of navigating any stream or other water of this 
State, or forming the boundary thereof in whole or in 
part, nor any stockholder in such corporation, shall ever 
take or hold stock, or any interest directly or indirectly in 
the stock of any corporation which may be formed under 
this act, for the purpose of building or constructing any 
road in this act mentioned; nor shall any such corporation 
ever purchase, lease or in any way control such road or 
the corporate rights of such last-named corporation; pro- 
vided further, that corporations heretofore incorporated 
or which may hereafter be formed under this act for the 
purpose of establishing and keeping a ferry across any 
stream or other water of this State or forming the bound- 
ary thereof, in whole or in part, shall not be deemed a cor- 
poration for the purpose of navigating such stream or 
water within the meaning of this act. nor shall the stock- 
holders thereof be restrained from taking or holding stock 
in a corporation formed under this act for the purpose of 
constructing or building’ any road. 


Sec. 21. The stockolders may, by a majority vote of 
the stock, change its general place of business. 


Sec. 22. The directors of any corporation may file sup- 
plementary articles of incorporation, at any time when a 
unanimous vote of all the stock subscribed shall so deter- 
mine, for the purpose of engaging in any new enter- 
prise or business pursuit, not in violation of law, for 
the purpose of changing any part of the route of their 
road or canal, or either terminus, or both; the directors 
shall cause a notice to be published of the filing of such 
supplementary articles, setting forth the object of the 
same. 
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SCHEDULE B. 


TITLE II. 


Corporations, when authorized to appropriate land for 
corporate purposes. 

Sec. 23. A corporation organized for the construction of 
any railroad, macadamized road, plank read, clay road, 
canal or bridge, shall have a right to enter upon any land 
between the termini thereof, for the purpose of examin- 
ing, locating and surveying the line of such road or canal, 
or the site of such bridge, doing no unnecessary damage 
thereby. 


Sec. 24. Such corporation may appropriate so much of 
said land as may be necessary for the line of such road or 
canal, or the site of such bridge, not exceeding sixty feet 
in width, besides a sufficient quantity thereof for toll- 
houses, workshops, materials for construction, timber ex- 
cepted, a right of way over adjacent lands to enable such 
corporation to construct and repair its road, canal or 
bridge, and to make proper drains; and in the case of a 
railroad, to appropriate sufficient quantity of such lands, 
in addition to that specified in this section, for the neces- 
sary side tracks, depots and water stations, and the right 
to conduct water thereto by aqueduct; but no such appro- 
priation of private property shall be made until compensa- 
tion therefor be made to the owner thereof, irrespective of 
any increased value thereof, by reason of the proposed 
improvement by such corporation, in the manner herein- 
after provided. 


SEc. 25. Any corporation may change the grade or loca- 
tion of its road or canal, not departing from the general 
route specified in the articles of incorporation, for the pur- 
pose of avoiding annoyances to public travel or dangerous 
or deficient curves or grades, or unsafe or unsubstantial 
grounds or foundation, or for other like reasonable causes, 
and for the accomplishment. of such change shall have the 
same right to enter upon, examine, survey and appropriate 
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the necessary lands and materials, as in the original loca- 
tion and construction of such road or canal. 


SEC. 26. When it shall be necessary or convenient in 
the location of any road herein mentioned, to appropriate 
any part of any public roads, street or alley, or public 
grounds, the County Court of the county wherein such 
road, street, alley or public grounds may be, unless the 
same be within the corporate limits of a municipal corpo- 
ration, is authorized to agree with the corporation con- 
structing the road, upon the extent, terms and conditions 
upon which the same may be appropriated or used, and 
occupied by such corporation; and if such parties shall be 
unable to agree thereon, such corporation may appropriate 
so much thereof as may be necessary and convenient, in 
the location and construction of said road. 


SEc. 27. Whenever a private corporation is authorized 
to appropriate any public highway or grounds, as men- 
tioned in the last section, if the same be within the limits 
of any town, whether incorporated or not, such corpora- 
tion shall locate their road upon such particular road, 
street or alley, or public grounds, within such town, as the 
local authorities mentioned in the last section, and having 
charge thereof, shall designate; but if such local authorities 
shall fail or refuse to make such designation within a 
reasonable time, when requested, such corporation may 
make such appropriation without reference thereto. 


SEc. 28. Whenever such public highway or grounds is 
taken by a private corporation by agreement with the 
local authorities mentioned in section 26, such corporation 
may place such gates thereon, and charge and receive such 
tolls thereat, as sueh local authorities may consent to by 
such agreement and none other; but when the same is 
appropriated without such agreement, as provided in sec- 
tion 27, such corporation shall not place any gate or other 
obstruction upon the public highway or grounds appropri- 
ated, nor charge or receive any toll from any person pass- 
ing over or along the same. 
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Sec. 29. Any road, other than a railroad, constructed by 
a corporation formed under this act, shall be cleared of 
standing timber for thirty feet in width of said road, and 
shall have a track in the centre not less than sixteen feet 
wide, finished and kept in good traveling condition, except 
where the cutting on said road is six feet or more deep on 
either side, in which case such track need not be more 
than ten feet wide, with turnouts of sixteen feet in width 
for every quarter of a mile of such narrow track. 


SEC. 30. All streams or other waters upon the line of 
such roads, shall be safely and securely bridged, except 
where the County Court of the county wherein the line of 
such road may cross such streams, or other water, or if 
such stream or other water form the boundary between 
two counties, then the County Court of either of said 
counties may authorize the corporation to place a ferry- 
boat upon such stream or other water, to be kept and run 
for such toll as the County Court may prescribe, and in the 
manner required of ferries established under the general 
statutes in relation to ferries; or except where such County 
Court may authorize such corporation to connect their 
road with a ferry, now or hereafter established over such 
stream or other water under the general statute in relation 
to ferries. 


Sec. 31. Whenever a road of any kind herein men- 
_ tioned, other than a railroad, is completed, or any particu- 
lar section of it, fit for. public travel, the corporation shall 
give notice thereof, by publication in some newspaper of 
general circulation, along the line of such road or section, 
or by posting notices along the line of such road or sec- 
tion, or by posting notices along such line in some con- 
spicuous places, not less than five miles apart, and there- 
after such road or section thereof is a common highway, 
so that every person with his stock and vehicles of every 
description may travel thereon upon the payment of the 
tolls prescribed by the corporation, subject to the power of 
the corporation, by giving notice thereof in like manner, 
to suspend such right of travel upon all or any portion of 
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such road, for a reasonable time, to enable it to make any 
necessary repairs or improvements thereon. 


SEC. 32. A corporation shall only collect and receive 
toll on its road at a gate established thereon, and such 
shall be plainly and specifically printed or written upon a 
signboard, posted at such gate, in plain view of the travel 
on the road; but such corporation shall not establish any 
gate within the limits of any town, whether incorporated 
or not, or within one-half mile of the limits of such town, 
except as specially provided in section 28; but no person 
traveling on foot, or going in any manner or with any 
property, from one part of his farm to another part, or 
going to or from church, funerals or elections, is liable to 
pay for traveling upon such roads. 


SEc. 33. Any person traveling upon any road herein 
mentioned, who shall pass through a gate thereon, without 
paying the toll legally chargeably thereat, or wlio shall go 
round such gate, with the intent to avoid the payment of 
such toll, shall be liable to the corvoration for three times 
the amount thereof, and any corporation which, by its 
agents or servants, or in any manner shall illegally collect 
any toll from any person traveling on such road, shall be 
liable to such person for three times the amount thereof. 


Sec. 34. Any bridge constructed by a corporation formed 
under this act, when completed and fit for public travel, 
and notice thereof is posted in some conspicuous place on 
such bridge, or by publication in a newspaper, as in the 
case of aroad, is a common highway within the meaning, 
and subject to the conditions specified in section 31, as to 
roads, and subject to the further power of the corporation 
to prescribe, by advertisement in some conspicuous place 
on such bridge, the rate of — anyone may travel on 
such bridge. 


Sec. 35. A corporation may collect or receive such tolls 
for crossing its bridge as may be plainly written or printed 
upon a signboard, posted In some conspicuous place on 
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such bridge, but no person not liable to pay toll on a road, 
as provided in section 32, is liable to pay toll for crossing 
such bridge; and any person who shall pass over such 
bridge without paying the toll legally chargeable thereat, 
or any corporation which shall illegally collect any toll 
from any person crossing such bridge,shall be respectively 
liable to each other for three times the amount of such 
toll as provided in section 33, in case of roads. 


SEc. 36. Every corporation formed under this act for 
the construction of a railroad, as to such road shall be 
deemed common carriers, and shall have power to collect 
and receive such tolls or freights for transportation of 
persons or property thereon as it may prescribe. 


Sec. 37. It shall be the duty of every incorporation or- 
ganized for the construction of any macadamized road, 
plank road, clay road or bridge, to keep an accurate state- 
ment or account of the moneys expended by said corpora- 
tion, in the construction of any such road or bridge, and 
keeping the same in repair, including any sums paid for 
lands, appropriated as necessary for said corporation, which 
statement or account shall be verified at the time of the an- 
nual meeting held for the election of directors, by the presi- 
dent of the said corporation, or one of the directors thereof, 
to the effect that he believes the said account to be just and 
correct, and a copy of such verified account shall, within 
ten days after such annual election, be deposited with the 
clerk of the county with whom the articles of incorpora- 
tion are filed. Said corporation shall also keep an accu- 
rate account of the tolls received for traveling upon said 
road or bridge, or of other profits accruing to said cor. 
poration, which account shall be verified in like manner, 
and a copy thereof deposited with said county clerk within 
ten days after such annual election. 


SEc. 38. At any time after the expiration of ten years 
from the time of taking tolls on any mecadamized road, 
plank road, clay road or bridge, it shall be lawful for the 
County Court of any county through which any such 
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road, or part thereof, shall pass, or in which such bridge 
may be situated, to pay to such corporation the amount of 
money expended by it in the construction of such road or 
bridge, and keeping the same in repair, and all other ne- 
cessary expenses, including any sums paid for lands ap- 
propriated by such corporation, together with interest on 
said account, and sums of money at the rate of twenty 
per centum per annum, after deducting from said amount 
the tolls and other profits annually received by said corpo- 
ration, and after the payment of the amounts expended 
in constructing and keeping in repair said road or bridge, 
and other necessary expenses incurre:: in and about the 
same, and interest thereon, less the amount received by 
such corporation, the said road or bridge shall become free 
for public travel. 


SEc. 39. The foregoing section shall not be construed so 
as to prohibit said County Court, at any time before the 
expiration of said period of ten years, from purchasing 
said road or bridge, for any sum that may be agreed upon 
by said County Court and corporation. 


26 


SCHEDULE C. 


LAWS OF OREGON, 15878, P. 95. 


An Act to authorize Foreign Incorporations to do Busi- 
ness, and Exercise their Corporate Powers within the 


State of Oregon. 


Be it enacted by the Legislative Assembly of the State 
of Oregon: 


SECTION 1. That any foreign incorporation incorporated 
for the purpose of constructing, or constructing and op- 
erating, or for the purpose of or with the power of acquir- 
ing and operating any railway, macadamized road, plank 
road, clay road, canal or bridge, or for the purpose of con- 
ducting water, gas or other substance, by means of pipes 
laid underground, shall, on compliance with the laws of 
this State for the regulation of foreign corporations trans- 
acting business therein, have the same rights, powers and 
privileges in the exercise of the rights of eminent domain, 
collection of tolls and other prerogative franchises as are 
given by the laws of this State to corporations organized 
within this State, for the purpose of constructing any 
railway, macadamized road, plank road, clay road, canal 
or bridge, or for the purpose of conducting water by means 
of pipes laid under the surface of the ground. 


Sec. 2. Nothing in this act contained shall be so con- 
strued as to give to any foreign corporation or corpora- 
tions, any other or further rights, powers or privileges 
than may be acquired or exercised by corporations incor- 
porated under the laws of this State; but only so as to 
give to foreign corporations the same rights, powers and 
privileges, on a compliance with the laws of this State, as 
may be acquired or exercised by corporations incorporated 
under the laws of this State. 


Approved October 21, 1878. 
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IN THE 


e 


Supreme J} ourt of the Uinited States 


No. 275.—October Term 1887. 


THE OREGON RAILWAY AND NAVIGATION CO., 
Plaintiff in Error, 


US. 


THE OREGONIAN RAILWAY CO, LIMITED, 
Detendant in Error. 
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BRIEF OF DEFENDANT IN ERROR 


BY 


EDMUND ROBERTSON. 
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IN THE 


Supreme Court of the Anited States. 


October Term 1887. 


THE OrEGON RAILWAY AND NAVIGATION COMPANY, 
Plaintiff in Error, 
US. No. 275. 
THE OREGONIAN KatLway CoMPANY LIMITED, 
Defendant in Error. 


SS 


Brief of Defendant in Error, by Edmund 
Robertson. 
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The Record. 


As the pleadings have become somewhat complicated by 
reason of repeated amendments, it may be convenient to 
present here a short summary of the record. | 

The complaint, filed 28th June, 1884, states shortly that 
plaintiff and defendant are corporations; that plaintiff, by 
indenture of lease in August, 1881, demised its railroad to 
defendant at a rent pte si per annum; that defendant / 
entered into possession under the lease; that the installment 
of rent due on 15th May, 1884, amounting to $14,000, was 
unpaid. 

The defendant’s answer, filed 19th July, 1884, admits 
the signature and sealing by its officers of an instrument 
which was by its terms an indenture of lease, and is, in 
fact, the instrument so described ; denies that either plain- 
tiff or defendant was authorized by law to enter into, and 
alleges that the State of Oregon did not authorize or con- 
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sent to, such leasing, and that the agreement was unauthor- 
ized and void; admits possession; alleges disavowal of 
lease by defendant in May, 1884, and offer to give up ‘pos- 
session ; alleges continuance of possessivun since that date 
to be in consequence of an agreement between the parties 
which was not to prejudice the defendant; and alleges 
payment for the full — of possession under the lease. 
(Record, pp. 4, 5.) 

Detendant’s amended answer, filed 30th July, 1884, ad- 
mits the plaintiff to be a corporation, but denies that it was 
empowered by its articles of incorporation to construct or 
own a railroad in Oregon; alleges that defendant’s presi- 
dent and secretary signed an instrument in writing, and 
affixed defendant’s corporate seal thereto, which is the in- 
strument described in the complaint; alleges that plaintiff 
and defendant were without power to enter into such con- 
tract, and that the State of Oregon did not consent thereto; 
admits possession, but pleads continuance thereof after 15th 
May, 1884, under agreement, as in first answer. (Record, 
pp. 6, 7.) 

Amended complaint, filed 15th August, 1884, states that 
plaintiff is a corporation under the Companies Act, 1862, 
of Great Britain; sets out sections 6, 8, 9, 11, 14, 16, 17, 
and 18 of said Companies Act, 1862; sets forth the mem- 
orandum of association and articles of association of the 
plaintitt, and alleges that both were duly executed accord- 
ing to the aforesaid provisions of the Companies’ Act, 1862, 
and that thereupon plaintiff became a duly-incorporated 

- company, with the rights, powers, &., therein mentioned, 
and has complied with the laws of Oregon and foreign laws 
before set forth. (Record, pp. 9-50.) e 

Alleges that defendant is a corporation under the general 
incorporation laws of Oregon, and sets forth in full its arti- 
cles of incorporation. 

Alleges that on the Ist August, 1881, the plaintiff being 
thereto duly authorized by the laws aforesaid, and its mem- 
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orandum and articles of association, by indenture of lease 
demised to the defendant a certain railroad, &c., in Oregon, 
and that defendant, being thereto duly authorized by law 
and its said articles of incorporation, and by resolution of 
its board of directors, did by said indenture of lease agree 
to pay to the plaintiff therefor the yearly rental of $28,000; 
alleges entry by the defendant thereupon, and continued 
possession of the railroad until 15th May, 1884, when de- 
fendant, pretending the invalidity of the lease, offered to 
restore the property, which was not then in equally good 
condition as when demised ; that plaintiff refused to accept 
suid surrender, but defendant agreed to continue in posses- 
sion under a memorandum (set forth in full) without preju- 
dice to any question on either side. 

Alleges that defendant has refused to pay rent due 15th 
May, 1884. 

Defendant’s, answer to amended complaint, filed 5th 
September, 1884, pleads want of knowledge or information 
as to whether plaintiff is a corporation, &c., as alleged, and 
similar pleas as to the memorandum and articles of associa- 
tion. (Record, pp. 51-53.) 

Denies that plaintiff became vested with power to con- 
struct, operate, or lease a railroad in Oregon, and pleads 
want of knowledge as to whether plaintiff is an incorporated 
company or has the rights, &€., set forth in memorandum 
and articles of association. 

Pleads want of knowledge as to whether plaintiff has 
registered office in Dundee, &c., or has complied with the 
State or foreign laws, or owns a railroad in the State of 
Oregon. 

Admits that defendant is and was a corporation duly 
incorporated, &c., but denies that it had or has power to 
purchase or lease any railroad in Oregon. 

Denies the: alleged demise, but alleges. that in August, 
1881, the president and secretary of the defendant signed 
and sealed with its corporate seal an instrument in writing, 
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which was in its terms mae. indenture of lease, and is, in 
fact, the instrument described in the complaint, but denies 
that either plaintiff or defendant was authorized to enter 
into said contract, and alleges that they were without power 
to do so, and that the State of Oregon did not consent thereto. 


~-— Admits entry and possession until 15th May, 1884, and 


says that its possession since then is under the memoran- 
dum set oat in complaint. 

Denies that road was not in equally good condition. 

Pleads payment of rent provided for in lease during the 
period of possession. 

Defendant’s amended answer (2), filed 16th September, 
1884, is in the same terms as the first, except that it adds 
the plea that the stockholders of the defendant did not 
consent to said lease, nor did a majority of them do so, 
and states that the possession of the road after 15th May, 
1884, was, at the special request of the plaiptiff, &c., under 
the memorandum set forth in complaint. (Record, pp. 
56-58.) 

Demurrer to answer filed 17th September, 1884. (Record, 
p. 59.) 

Demurrer overruled October 8, 1884, and leave given to 
plaintiff to file a motion to strike out the amended answer 
as frivolous. (Record, p. 66.) 

Defendant’s amended answer (3) to amended complaint 
filed 18th October, 1884. (Record, pp. 67-9.) 

Denies that the plaintiff is a corporation. 

Admits the sections of the company’s acts set forth in 
complaint, and alleges that théy are the only provisions re- 
lating to the powers of corporations, and that they do not 
confer upon the plaintiff any power or authority to lease its 
railroad. 

Pleads want of knowledge, &c., as to memorandum and 
articles of association set out in complaint. 

Denies that plaintiff is vested with power, &c., to con- 
struct, operate, or lease railroad, &c., in Oregon, and pleads 
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want of knowledge as to its registered office, or its compli- 
ance with State or foreign laws. 

Denies that plaintiff is an incorporated company, or has 
the powers, &c., mentioned in memorandum and articles of 
association, or is entitled to transact business, or owns a 
railroad in Oregon. 

Admits that defendant is a corporation, but denies that 
it has power to purchase or lease a railroac 

Denies the clgfse, but alleges that its 
secretary “signed the paper and writing 
plaintiff as a lease;” that neither had auth 
- writing or any indenture on behalf of 
neither plaintiff nor defendant was empov 
such writing or any indenture of lease; t 
Oregon did not authorize or consent tnerew, us. 
special or other law of said State confels such authority on 
either party; that the stockholders of defendant did not 
authorize or consent to such contract ; and that the agree- 
ment is unauthorized and void. : 

Admits entry and possession till 15th May, 1884, but 
alleges possession since that date to be under the mem- 
orandum set forth in complaint. Alleges payment of rent 
for period of possession. Denies that road was not in good 
condition, &c., Ist December, 1884. Plaintiff’s motion to 
strike out answer as frivolous denied, and defendant 
allowed to file a third amended answer. 

Defendant’s amended answer (4) to the amended com- 
plaint, filed 1st December, 1884, is in same terms as the 
previous answer, (No. 3,) except that the paragraph admit- 
ting’ that the president and secretary signed the paper 
relied on as a lease adds “and affixed thereto defgndant’s 
corporate seal,” and that the following further separate 
defense is set up, viz.: (Record, pp. 72-75.) 


(1) That the railroad which the defendant was authorized 
to construct and operate was in the eastern part of Oregon, 
and “did not embrace” the demised railroad, which “is 
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which was in its terms may indenture of lease, and is, in 
fact, the instrument described in the complaint, but denies 
that either plaintiff or defendant was authorized to enter 
into said contract, and alleges that they were without power 
todo so, and that the State of Oregon did not consent theréto. 

Admits entry and possession until 15th May, 1884, and 
says that its possession since then is under the memoran- 
dum set oat in complaint. 

Denies that road was not in equally good condition. : 

Pleads payment of rent provided for in lease during the 
period of possession. 

Defendant’s amended answer (2). filed 16th September, 
1884, is in the same terms as the first, except that it adds 
the plea that the stockholders of the defendant did not 
consent to said lease, nor did a majority of them do so, 
and states that the possession of the road after 15th May, 
1884, was, at the special request of the plaiptiff, &c., under pe 
the memorandum set forth in complaint. (Record, pp. | 
56-58.) } 

Demurrer to answer filed 17th September, 1884. (Record, li 
p. 59.) 

Demurrer overruled October 8, 1884, and leave given to 
plaintiff to file a motion to strike out the amended answer 
as frivolous. (Record, p. 66.) 

Defendant’s amended answer (3) to amended complaint 
filed 18th October, 1884. (Record, pp. 67-9.) | 

Denies that the plaintiff is a corporation. ' 

Admits the sections of the company’s acts set forth in | 
complaint, and alleges that théy are the only provisions re- 
lating to the powers of corporations, and that they do not | 
confer upon the plaintiff any power or authority to lease its | 
railroad. | 

Pleads want of knowledge, &c., as to memorandum and 
articles of association set out in complaint. dite 

Denies that plaintiff is vested with power, &c., to con- 
struct, operate, or lease railroad, &c., in Oregon, siaad pleads 
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want of knowledge as to its registered office, or its compli- 
ance with State or foreign laws. 

Denies that plaintiff is an incorporated company, or has 
the powtrs, &c., mentioned in memorandum and articles of 
association, or is entitled to transact business, or owns a 
railroad in Oregon. 

Admits that defendant is a corporation, but denies that 
it has power to purchase or lease a railroad in Oregon. 

Denies the clgfse, but alleges that its president and 
secretary “signed the paper and writing relied upon by 
plaintiff as a lease;” that neither had authority to execute 
ee writing or any indenture on behalf of defendant; that 
neither plaintiff nor defendant was empowered to execute 
such writing or any indenture of lease; that the State of 
Oregon did not authorize or consent thereto; that no 
special or other law of said State confels such authority on 
either party; that the stockholders of defendant did not 
authorize or consent to such contract; and that the agree- 
ment is unauthorized and void. : 

Admits entry and possession till 15th May, 1884, but 
alleges possession since that date to be under the mem- 
orandum set forth in complaint. Alleges payment of rent 
for period of possession. Denies that road was not in good 
condition, &c., Ist December, 1884. Plaintiff’s motion to 


strike out answer as frivolous denied, and defendant 


allowed to file a third amended answer. 

Defendant’s amended answer (4) to the amended com- 
plaint, filed 1st December, 1884, is in same terms as the 
previous answer, (No. 8,) except that the paragraph admit- 
ting’ that the president and secretary signed the paper 
relied on as a lease udds “and affixed thereto defgndant's 
corporate seal,” and that the following further separate 
defense is set up, viz.: (Record, pp. 72-75.) 


(1) That the railroad which the defendant was authorized 
to construct and operate was in the eastern part of Oregon, 
and “did not embrace” the demised railroad, which “is 
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a wholly different road,” having no connection with the 
road whose termini are mentioned in the articles of the 
O. R. and N. Co. And— 


(2) That prior to the lease the whole capital of the defend- 
ant had been applied to a wholly different and independent 
railroad, “‘ having no near connection with or relation to” 
such railroad; that the stockholders never assented thereto, 
and that the act of defendant’s officers in seeking to bind 
defendant was a wholly unauthorized attempt to divert 


' defendant’s capital to a wholly new object and enterprise. 


Plaintiff’s demurrer, filed 5th December, 1884, demurs 
(1) to so much of the answer as questions the plaintiff’s 
corporate existence, or capacity to contract, contrary to the 
defendant’s deed of Ist August, 1881; (2) to so much of 
the answer as denies defendant’s power to make the con- 
tract; and (3) to the new matter set up in the separate 
defense. (Record, p. 81.) 

Plaintiff also filed on same date a motion to etrike out 
specified portions of the answer and the residue thereof 
not demurred to. (Record, p. 82.) 

On 18th March, 1885, the motion to strike out was 
allowed on the groand that the matter in answer included 
therein was redundant and irrelevant; and the demurrer 
was sustained on the ground that the remaining denials 
and defenses were not sufiicient to bar the plaintiff of its 
action; and judgment was given for the amount sued for. 
(Record, pp. 83, 84.) 

The only substantial question in this case is the validity 
of the lease of August 1, 1881, by which the plaintiff cofn- 
pany devised its railroad to the defendant company. The 
defendant, instead of raising this issue by demurrer to the 
complaint, has resorted to allegations of want of power on 
the part both of the plaintiff and the defendant, and to 
these allegations the defendant has demurred. 
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The defendant has also sought to deny the corporate 
existence of the plaintiff, but it may be pointed out that in 
the two first of its six successive answers the corporate 
existence of the plaintiff was admitted; in the two next 
answers the plea of want of knowledge as to the plaintiff's 
corporate existence was substituted for this admission. It 
was only after a motion (filed pursuant to the opinion indi- 
cated by the Circuit Court on the 8th of October, 1884) to 
strike out the whole answer as frivolous that the defendant 
resorted to a direct denial of this purely formal allegation. 
In two of its six answers, then, the defendant has admitted 
that the plaintiff is a corporation; in two it has pleaded 
want of knowledge ; and in two it has denied the fact. 

On the pleadings in their final shape it is admitted that 
the alleged indenture of lease was executed on the Ist 
August, 1881, between the plaintiff, “The Oregonian Rail- 
way Company Limited,” and the defendant, “ The Oregon 
Railway and Navigation Company ”—the latter acting 
through its president and secretary, who signed and sealed 
the lease with its corporate seal under the direction of its 
board of directors; that the defendant entered into pos- 
session of the railroad so demised, and paid the rent re- 
served in the lease down to the 15th May, 1884, when the 
installment now sued for became due; that the relevant 
provisions of the British statutes under which the plaintiff 
claims to be incorporated are as set forth in the complaint; 
and that the articles of incorporation of the defendant are 
as set forth in the complaint. 

The demurrer sustained by the Court below raises the 
questions—(1) Whether the defendant is estopped to deny 
the corporate character and powers of the plaintiff. (2) Was 
the lease within the corporate powers of the defendant. 
(3) Is the separate answer a defense to the action. 

Of these questions, the second is by far the most import- 
ant, and it will be convenient to take it first. 


I. Was THE LEASE WITHIN THE POWERS OF THE 
DEFENDANT? 


Although leases and other assignments or contracts by 
corporations have often been challenged as being ultya 
vires, we believe no precedent is to be found for the con- 
tention set up by the defendants in this case. The inva- 
riable ground of objection has bitherto been, that the dis- 
puted contract was not within the powers, expressed or 
implied, conferred upon the corporation by its charter. 
Here it is admitted that the contract in question is covered 
by the express words of the defendant’s articles of incorpor- 

‘ation; and the defendant’s contention, therefore, amounts 
to nothing less than this—that its own articles of incorpora- 
tion are, so far as they relate to leasing, illegal and void. 

Precisely the same considerations apply to the objection 
that the lease was beyond the powers of the plaintiff com- 
pany. The argument is, not that the plaintiff’s charter did 
not include the subject-matter of leasing, but that, in so far 
as it did include and authorize leasing, it was illegal and 
void. Although the- defendant is estopped from denying 
the corporate powers of the plaintiff in this action, the 
Court will see that the argument establishing the validity 
of the lease on the part of the defendant applies equally to 
establish its validity on the part of the plaintiff. Both com- 
panies are incorporated by articles of incorporation under 
general corporation laws of essentially the same character, 
and the charter in each case expressly purports to contain 
the powers which are here denied. 


The Constitution of Oregon provides (article XI, section 
May 2) that “ corporations sil be formed under general laws, 


but shall'not be created by special laws, except for muni- 
cipal purposes.” 7 3 

The general corporation law of Oregon, under which the 
defendant was incorporated, provides (Miscellaneous Laws, 
chapter VII, title 1) as follows: 
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‘¢ Section 1. Whenever three or more persons shall de- 
sire to incorporate themselves for the purpose of engaging 
in any lawful enterprise, business, pursuit, or occupation, 
they may do so in the manner provided in this chapter. 

“Src. 2. Such persons shall make and subscribe written 
articles of incorporation, &c. 

“ Szo. 4. The articles of incorporation shall specify— 

“1. The name assumed by the corporation and by which 
it shall be known, and the duration of the corporation, if 
limited. 

“2. The enterprise, business, pursuit, or occupation in 
which the corporation proposes to engage. 

“Src. 5. Upon the making and filing of the articles of in- 
corporation, as herein provided, the persons subscribing the 
same are corporators, and authorized to carry into effect the 
object specified in the articles in the manner provided in 
this chapter, and they or their successors, associates, and 
assisrns, by the name assumed in such articles, shall there- 
after be deemed a body corporate, with power— 

‘1. To sue and be sued. 

“2. To contract and be contracted with. 

‘3, To have and use a corporate seal, and the same to 
alter at pleasure. 

“4, To purchase, possess, and dispose of such real and 
personal property as may be necessary and convenient to 
carry into effect the object of the incorporation.” 


Under this law the defendant company was organized 
with articles of incorporation, of which article III provides 
as follows: 


‘‘The business of the corporation shall be— 

“First. To construct and equip the following railroad 
and telegraph lines” (naming tive separate lines of railroad). 

“Second. To purchase or. consolidate with, or lease or 
operate and maintain, on such terms as may be agreed upon, 
any railroad or railroads in Oregon, Washington, Idaho, 
or Utah, with its or their rolling-stock, equipments, or ap- 
purtenances, and to complete the same to its authorized 
terminus.” 


Under these powers the defendant leased the plaintiff’s 
railroad. That such a lease should be repudiated as invalid 
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is scarcely credible. The law of Oregon authorizes corpo- 
rations for any lawful business, enterprise, pursuit, or occu- 
pation. ‘This corporation is created under that law for the 
express purpose of leasing and operating railroads in Oregon, | 
On what pretext, then, is the lease attacked? In there 
anything in the law of Oregon prohibiting people in general 
or corporations in particular from leasing things in general 
or from leasing railroadsin particular? Absolutely nothing. 
On the contrary, there is, as we shall show, ample recognition 
of the lawfulness of such enterprises, whether on the part 
of individuals or of corporations. 

The whole case of the defendant rests on a gross misap- 
plication and misunderstanding of the rule laid down by 
this Court in the case of Railroad v. Thomas, 101 U.S., p. 71. 
There the company was created under a special act of the 
Legislature, which gave it power to construct and operate, 
but not to lease; and the Court held that a lease of the 
company was uwlira vires. ‘The, powers of corporations,” 
says Mr. Justice Miller, “ organized under legislative stat- 
utes are such, and such only, as those statutes confer. The 
charter of a corporation is the measure of its powers, and 
the enumeration of these powers implies the exclusion of 
all others.” Had the defendant’s articles been silent as to 
leasing, this case might have been cited as an authority 
against the validity of the lease, but with the articles as 
they are, it is an authority for the lease; and so, indeed, is 
every other case in the United States and England in which 
the contract of a corporation has been declared ultra vires. 

The decision in Railroad v. Thomas is avowedly based 
on the case of Riche v. Ashbury Carriage Co. (Law Re- 
ports, 7 H. L.) in the House of Lords; and Mr. Justice 
Miller adopts the language used in that case. Riche v. 
Ashbury Carriage Co. again follows a long line of English 
cases in which companies organized under special acts 
have been held incompetent to make contracts not falling 
within their purposes as defined by such acts. But Riche 
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v. Ashbury Co. has a peculiar value in the present contro- 

versy, inasmuch as, unlike its predecessors, but like the 

present case, it concerns the power of a company incor- 
porated, not by special act, but by articles of incorporation 

under a general act. The decision assumes that the memo- 

randum of association is the equivalent of a legislative 
charter. Whatever is authorized thereby is valid; what- 
ever is not so authorized is invalid. “The memorandum : 
of association,” says Lord Selborne, (p..693,) “is under that 
act, (the Companies Act, 1862,) i fundamental, and, | thar 
except in certain specified partictlars, their unalterable 
law.” And Mr. Justice Millerin Railroad v. Thomas says: 
‘The memorandum of association, as Lord Cairns said, 
stands in the place of a legislative charter.” Such is the 

implication in all of these cases. If the disputed powers 

had been contained in the charter, they would have been 

held valid. Such is the implication, also, in the more recent 

cases, in which this Court has followed the decision in 

Railroad v. Thomas. Jn the Pennsylvania Co. v. St. Louis 

(S. C. Reporter of igh. ’86), it is stated as the just result / ys pore 
of all the cases “ that, unless specially authorized by its charter, é 
or aided by some other legislative action, a railroad com- 
pany cannot by lease or other contract turn over to another 
company, nor can any other railroad company without 
similar authority make a contract to receive and operate,” 
&c. In the present case, as appears from the plenaings; 
each company was “ specially authorized by its charter.” 

There was other legislative aid as well. (See suph a, p. 32.) / efre 
_ And, therefore, so -far as these decisions apply at 6 they 
prove the lease to be valid. 
These are the only decisions on which the defendant 

pretends to rely, and they are either irrelevant, or they 
prove that the disputed power, being contained in the ‘char- 
ter, is valid. The only resource of the defendant, then, is 
to attack the charter, and in this undertaking it does not, 
so far as we can find, rely upon any judicial precedent 
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whatever. Indeed it does not openly profess to attack its 
articles of incorporation. It carefully confuses the two 
questions: (1) Is the power contained in the articles ? and 


(2) are the articles valid? It scarcely ventures to assert a. 


negative in either case, but shelters itself in a formula 
which includes both, viz., that the defendant had no power 
to make this contract. 

The defendant having organized itself for the purpose 
of leasing and operating f ailroad in Oregon, a lease 
taken by it can only be fmpugned by showing that the 
purpose here declared is not a lawful purpose. [If it is a 
lawful purpose, the O. R. & N. Co. is organized for that pur- 
pose, and the lease is a valid exercise of its powers. If it 
is not a lawful purpose, it must be shown that it is either 
prohibited) by the general law, or that it is specially pro- 


hibited to corporations. 

There is, of course, no pretense that the leasing of any- 
thing, railroad included, is prohibited by the general law. 

Is there any pretense for saying that it is prohibited spe- 
cially to corporations? There is absolutely no express 
prohibition to corporations in the law of Oregon, but, on 
the contrary, as will be shown, an express recognition of 
its lawfulness as a corporation enterprise. 

The only ground yet suggested for such a conclusion is 
that the lease of a railroad is contrary to public policy. In 
this vague proposition lies the whole case of the defendant. 

That a lease of a railroad without power to that intent 
coed upon the company making the lease is against, 
public policy, may be admitted on the ground that it in- 
volves an abandonment of franchise and duty. It has also 
been admitted that such a lease would be bad on the mere 
ground of ultra vires, if there is in reality any distinction 
between the two grounds. 

But what has to be ogre here is not that a lease with- 
out authority of the State is bad, but that a lease is in itself 
an unlawful purpose, business, or enterprise, because, if it 
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The public interest is deeply involved ; for, as shown in ey 
the affidavits, the road has been dilapidated and broken up, ie. 
and so remains in the hands of the plaintiff in error, and 
is not performing its duty to the public. The defendant in 

. error cannot take any steps to restore it without of course 
resuming possession and terminating the lease—the very 
thing the plaintiff in error is attempting to accomplish in 
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q this suit. 
. 
| I. e 
1 | | The papers show that the franchise of the defendant in 
| error has been made liable to forfeiture by this conduct of 
| the plaintiff in error, which forfeiture would be the abso- 
lute destruction of all the rights of the defendant in error, 
and the loss of its whole undertaking. It cannot escape 
from this impending danger until the case is heard, deter- 
: mining whether the plaintiff in error is to keep its engage- : 
; ments and perform its public duties under the lease, or z 
7 whether the road must go back into the hands of the de- La 
sg fendant in error, which would then perform them itself. 2 
E | Whichever way the case is decided, therefore, the danger 7 
4 of the destruction of the whole undertaking of the defend- S 
DI ant in error is averted. 
a 
. 3 | ITI. e 


as The papers show that there are large arrears of taxes 
which it was the duty of the plaintiff in error, under the 
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The case is briefly this: The defendant is an English 
corporation which built a railroad in Oregon partly by cap- 


ital stock paid in and partly by money raised on a mort- 
gage of the undertaking, and in 1881 leased its whole line 


to the plaintiff in error for a certain annual rent, and with’ 


clear and express stipulations that the lessee should keep 
the road in order, work it, pay the taxes, etc., etc., and in 
all things operate it for the public as the defendant should 
and would do. Under this lease the plaintiff in error took 
possession and paid rent to the spring of 1884, when it re- 
fused to pay longer, and offered to return the road to the 
defendant in error, then already run down and broken up 
by loss of bridges, etc , and the neglect of the lessee to re- 
store or repair them. 

The present suit was then commenced by the defendant 
in error to compel the plaintiff in error to perform its obli- 
gations or some of them. ‘The points of the defence in- 
volved are, as it appears from the record, the arguments 
of counsel and the opinion of the court below, technical 
questions presented by the plaintiff in error for the pur- 
poses of escaping the obligations of the lease and repudi- 
ating the whole arrangement. The defences all run to 
the regularity and powers of the corporation of the defend- 
ant in error and the powers of the plaintiff in error to take 
the lease. 


In support of the motion to advance, the defendant in 
error shows to the court special and peculiar circumstances 
existing ;—as follows, and as stated and shown more fully 
in detail in the affidavits marked “A” and “ B,’’ hereto 
annexed and made a part of these motions: 
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I. 


The public interest is deeply involved; for, as shown in 
the affidavits, the road has been dilapidated and broken up, 
and so remains in the hands of the plaintiff in error, and 
is not performing its duty to the public. The defendant in 
error cannot take any steps to restore it without of course 
resuming possession and terminating the lease—the very 

. thing the plaintiff in error is attempting to accomplish in 
this suit. 


IT. 


The papers show that the franchise of the defendant in 
error has been made liable to forfeiture by this conduct of 
the plaintiff in error, which forfeiture would be the abso- 
lute destruction of all the rights of the defendant in error, 
and the loss of its whole undertaking. It cannot escape 
from this impending danger until the case is heard, deter- 
mining whether the plaintiff in error is to keep its engage- 
ments and perform its public duties under the lease, or 
whether the road must go back into the hands of the de- 
fendant in error, which would then perform them itself. 
Whichever way the case is decided, therefore, the danger 
of the destruction of the whole undertaking of the defend- 
ant in error is averted. 


I. 
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The papers show that there are Jarge arrears of taxes 
which it was the duty of the plaintiff in error, under the 
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lease, to provide for, and that the property is liable to and 
in danger of being sold for their non-payment, which sale 
would also accomplish the ends of the plaintiff in error by 


destroying the lease as well as destroying all the rights of. 


the defendant in error. And it appears that the defend- 


ant has no means out of which to pay these taxes, for the. 


plaintiff in error has possession of all its property and 
assets. 


The affidavits show that there is also danger of the com- 
pany of the defendant in error being wound up in England 
and finally dissolved under British law by reason of de- 
fault of paying interest on its bonds, which payments also 
were to be provided for by the plaintiff in error by a sink- 
ing fund, and which the plaintiff in error refuses to do. 

While it is admitted that the mere poverty of a party is 
not a ground for advancing a cause, it is confidently in- 
sisted that where the conduct of either party is such that 
the one seeking redress cannot relieve itself, not only from 
pecuniary loss, but from imminent danger of absolute ex- 
tinction without giving up the whole subject of the pend- 
ing controversy, or getting the case to a hearing, the spe- 
cial and pecuniary circumstances mentioned in the rule of 
this court do abundantly exist and require the case to be 
advanced. 
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On Motion To AFFIRM. 


In regard to the motion to affirm, it is respectfully sub- 
mitted that it is fairly within the spirit of Rule No. 6, pro- 
viding for a motion to dismiss or affirm, and is not in contra- 
vention of any rule of the court. The substance of the 
thing is to allow a party to bring to the attention of the 
court vexatious and dilatory appeals and writs of error des- 
titute of any merit or rea] doubt even. 

We believe this to be such acase. As will be seen from 
the opinion of Judge Deady, printed in the record, all the 
questions involved are the stereotyped ones of curporation 
powers—all which questioned powers clearly existed by 
the statutes and laws of Oregon—and the one other ques- 
tion of the right of the lessee to deny the corporate exist- 
ence of its lessor. 

_ All of which is respectfully submitted. 


66 A.” 


In the Supreme Court of the United States. 
October Term, 1885. )s 


THE OREGON RAILWAY AND NAVIGATION COMPANY, 
Plaintiff in Error, 
vS. 


THE OREGONIAN Rattway Company, Limited, 
Defendant in Error. 


Affidavit of Edmund Robertson, Barrister-at-law, of No. 4 
Essex Court Temple, London, "England, wn Support of Mo- 
tion to Advance or Affirm. 


I, Edmund Robertson, being first duly sworn, do say: 
I am a barrister-at-law, practising at No. 4 Essex Court 
Temple, London. During the last three years I have been 
engaged by the Oregonian Railway Company, Limited, to 
conduct various suits and actions on its behalf, including 
the above-entitled cause, and generally to represent the 
said company and protect its interests in the State of 
Oregon. I have, under this engagement, on three occa- 
sions visited Oregon for periods varying from five to nine 
months, and I am well acquainted with the affairs of the 
said Oregonian Railway Company, Limited, and with the 
condition of its railroad in the said State, and I say that 
it is of vital importance to the said the Oregonian Railway 
Company, Limited, defendant in error herein, to obtain a 
speedy determination of this cause, for the reasons follow- 
ing, amongst others: 

1. The franchises of the Oregonian Railway Company, 
Limited, in Oregon are seriously endangered by the delav 
which must take place if this cause should not be ad- 
vanced. 

The Oregon Railway and Navigation Company (herein- 
after called the Lessee) repudiated its lease of the Ore- 
gonian Railway Company’s railroad in May, 1884, and it 
had previously, as it now turns out, by neglect and actual 
waste, reduced the leased railroad to a condition which 
makes it incapable of being ay or safely operated with- 
out extensive repairs. 


The said leased railroad consists of two branches run- 
ning parallel to the Willamette river, and known as the 
Kast and West Side Divisions. On the east side one of 
the bridges (on the south fork of the Santiam) was washed 
away about a year before the repudiation of the lease, and 
the Lessee has persistently neglected to rebuild it. Another 
bridge (over the north fork of the Santiam) was taken 
down by the Lessee about the same time and has never 
been rebuilt. The railroad between these two rivers and 
for several miles to the north of the North Santiam and 
to the south of the South Santiam, is wholly unoperated 
) | and incapable of being operated. ‘The remaining portions 
of the East Side Division are operated partially and sep- 
arately, and the Kast Side Division as a whole is so imper- 
fectly operated as to be of little or no use to the public. 
On the West Side Division the road is capable of being 
operated over nearly its whole length, but both on the 
east and west side the disrepair is so great that the con- 
tinued operation of the road, even in its present condition, 
cannot be relied on. 

Notwithstanding that the Lessee’s liability to make good 
= this disrepair is independent of the validity of the Lease, 
a the Lessee has at all times refused to do so and has torced 

the Lessor—the suid the Oregonian Railway Company, 
Limited—to sue at law for damages. 
Under Clause 27 of the Lease his Honor Judge Deady 
has appointed a Receiver to manage and operate the leased 
railroad, but the Lessor has no funds wherewith to make 
4 good the disrepair, even if it might properly and lawfully 
4 do so; all its property, with the exception of a small wharf 
: in the city of Portland, having been leased to the Lessee. 
The Receiver would probably find it impossible to raise 
money for the repair of the road, even if power to do so 
could properly be given to him, without the assent of the 
Bondholders, which assent it is impossible to obtain. 

The Lessee, by its acts and omissions above mentioned, 
has reduced the road to a condition in which it is almost 
useless to the public, and which will undoubtedly be ag- 
gravated by delay, and until the Supreme Court pro- 
nounces on the validity of the Lease there can be no escdpe 
from this state of things. 

The Lessor conditioned with the Lessee that the latter 
should undertake all the duties and obligations of the 
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former, and in particular should operate the road as a first- 
class railroad, for the convenience of the public at reason- 
able rates. : 

The Lessor being unable itself to operate the road with- 


out forfeiting the Lease, and the Lessee having refused to _ 


operate or pay rent, the Lessor is in great danger of pro- 
ceedings to forfeit its franchises in the State of Oregon. 

In so far as it is responsible to the public for the opera- 
tion of its railroad, it remains incapable of action and yet 
liable to proceedings. In the last session of the Oregon 
Legislature a bill passed .the House of Representatives 
having for its object the forfeiture of the unoperated por- 
tions of the Lessor’s railroad. The Lessor is, moreover, 
exposed to the evident danger and embarrassment of legal 
proceedings founded on the Lessee’s default In short, the 
Lessee, after obtaining possession of all the Lessor’s rail- 
road property and binding itself to perform all the duties 
and obligations incumbent on the Lessor by law, has ex- 
posed the Lessor to the risk of judicial and legislative pro- 
ceedings, grounded on the Lessee’s failure to perform such 
duties and obligations. And the performance thereof will 
remain impossible and the risk of the plaintiff imminent 
until the determination of this cause by the Supreme 
Court. 

2. The interests of the community served by the rail- 
road are meanwhile being greatly injured. The road runs 
through the most fertile portions of the Willamette Valley, 
and its non-operation deprives many of the farmers of a 
market, and subjects the rest to monopolistic rates. More- 
over, many of the said farmers, and many occupants of 
town lots near the depots of the said railroad, have been 
induced to take up their farms or lots and to make im- 
provements thereon by the prospect of transportation be- 
ing afforded on reasonable terms by said railroad. There 
can be norelief from the great public inconvenience caused 
by this state of things until this cause is determined by 
the Supreme Court. 

3. The public taxes leviable on the railroad cannot be 
collected. In the hands of the Receiver it is doubtful 
whether the road can be so operated as to pay running 
expenses ; it is so far ascertained that it cannot possibly be 
made to yield any surplus. Not only, therefore, is the 
State embarrassed in collecting its dues (the payment of 
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which was expressly undertaken by the Lessee in said 
Lease), but there is very serious danger that the author- 
ities may be compelled to seize and sell those portions of 
the road that lie within their respective taxing districts. 

4. The defense of the Lessee Company to the plaintiff’s 
action for rent is not a bona fide defense, according to the 
best of my belief, but a conspiracy to defeat the rights 
of the Lessor by prolonged litigation. In support of this 
conclusion [ state the following facts, viz: 

(A) The main ground of defence alleged is that all rail- 
road leases in Oregon are void without express statutory 
authority. Notwithstanding such alleged ground of de- 
fence, the Lessee Company was at the time of repudiating 
this lease, and still is, engaged in negotiations for the lease 
of its own railroad in Oregon to another company, with- 
out such authority. 

(B) The Lessee Company has all along refused to per- 
form even such obligations as are incumbent on it, whether 
the lease be valid or not ; for example, to make good the 
disrepair during its period of occupation. It received a 
large sum, exceeding $80,000, from the Lessor for the per- 
formance of certain work on the leased railroad; but it 
refused and still refuses to perform such work or to restore 
the money it so received; so also it has refused to pay 
even the taxes due for the period in which it was admit- 
tedly in possession under the lease. In each case the re- 
fusal of the Lessee to perform such obligation has been 
and is a great embarrassment to the Lessor. 

(c) The Lessee Company and its officers were well aware 
of the Lessor Company’s obligations to its own creditors, 
of its entire dependence on the revenue derived from said 
lease, and of the effect which the sudden withdrawal of said 
revenue would be likely to have on the Lessor Company’s ° 
corporate status in Oregon. 

(D) The conduct of the defence on the part of the Lessee 
Company has been in many particulars incompatible with 

ood faith on its part. | 

Ist. The Lessee pleads the unauthorized action of its 
officers in making the Lease. By the laws of Oregon the 
only persons who could make the Lease on the part of the 
Lessee were the Lessee Company’s Directors resident in 
Oregon. The Directors so resident are in like manner 
responsible for this defence. The resident Directors au- 
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thorizing this defence are, with one exception, the same 
individuals who authorized the Lease. In actual fact the 
resident Directors of the Lessee Company, with the one 
exception aforesaid, are in this defence setting up their 
own alleged improper action as a means of avoiding the 
contract. 

2d. The Lessee Company, after the Circuit Court on the 
8th October, 1884, expressed the opinion that this Lease 
was valid, resorted to pleas which could only have been 
intended to procure delay and embarrass the plaintiff (the 
Lessor). It sought to deny the Lessor’s corporate exist- 
ence (under the oath of its secretary), after having through 
the same secretary sworn first that the Lessor was a cor- 
poration, and second that the Lessee had no information 
on the subject, and after having through its attorney, J. 
C. Carter, admitted the fact in a brief submitted to the 
said Circuit Court. 

(z) The Lessee Conipany has selected the one mode of 
trying the question of the validity of the Lease which was 
likely to damage the Lessor, whether the Lessee’s conten- 
tion should prove groundless or not. It might have taken 
proceedings in equity to bave the Lease declared void and 
cancelled—paying rent until the question was decided. 

(F) The management of the road under the Lease has 
been of a character inconsistent with good faith on the 
part of the Lessee Company. 


The Lessee Company until the end of the year 1883 
had as its president Henry Villard, and its policy appeared 
to be to aid another company—the Oregon and California 
Railroad Company. For this purpose it used the leased 
railroad in flagrant violation of the terms of the lease. 
It allowed the road to fall into disrepair, and it sacrificed 
its traffic (contrary to the express provisions of the Lease) 
by a secret contract with the said Oregon and California 
Railroad Company. Having virtually destroyed the leased 
railroad, and ,having after Henry Villard’s retirement 
adopted a different policy with regard to the Oregon and 
California Railway Company, it suddenly repudiated the 
Lease and sought to throw back the road in a dismantled 
condition on the Lessors. The Directors legally respon- 
sible and alone legally authorized to act, (namely, the gov- 
erning majority resident in Oregon,) were the same indi- 
viduals, with one exception, throughout all these transac- 
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tions. During the last three years I have made careful 
inquiry into the mauagement of the road by the Lessee, 
and I say that from first to last, both during and after the 
presidency of the said Henry Villard, the road never re- 
ceived fair play from the Lessee Company or its officers, 
was never honestly worked in the spirit or according to the 
letter of the Lease, and that the acts of the Lessee are con- 
sistent with only one theory, viz, that having for purposes 


of its own got possession of the leased railroad, it delib- 


erately sought to destroy it as a going concern, and having 


accomplished that object, attempted to escape from its 


obligations by wrecking the Lessor Company. 
EDMUND ROBERTSON. 


Sworn and subscribed before me, at London, on the 
26th day of August, 1885. 
[SEAL. ] THomas M. WALLER, 
Consul General and ex officio Notary 
Public of the United States of America 
at London, England. 
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In the Supreme Court of the United States. 
October Term, 1885. 


THE OrEGon RartLway AND NavicaTION COMPANY, | . 
Plaintiff in Error, 

US. 
THE OREGONIAN Rattway Company, Limited, 


Defendant in Error. 


Affidavit of Thomas Thornton, Solicitor, Dundee, Scotland, in 
Support of Motion to Advance or Affirm. 


I, Thomas Thornton, being first duly sworn, do say: I 
am a duly qualified Solicitor and enrolled Law Agent, prac- 
ticing as such at Dundee, Scotland. Iam and have been 
since its incorporation in May, 1880, the Solicitor of the 
above-named the Oregonian Railway Company, Limited, 
and I am well acquainted with the affairs of the said Com- 

any. : 

The Oregonian Railway Company, Limited, was duly 
incorporated on the 4th day of May, 1880, under the Stat- 
utes of the United Kingdom of Great Britain and Ireland, 
known collectively as the Companies’ Acts, for the purpose 
inter alia of building, operating, and leasing a railroad or 
railroads in Oregon. The ordinary share capital of said Com- 
pany issued consists of 32,000 shares of ten pounds each. 
Said capital to the extent of six pounds per share was duly 
called up and expended on the construction of the railway, 
which was leased by the said the Oregonian Railway Com- 
pany, Limited, to the Oregon Railway and Navigation 
Company, by a lease dated Ist August, 1881. The resi- 
due of £4 per share was, by the Memorandum and Articles 
of Association of the Oregonian Railway Company, Lim- 
ited, specially reserved for the payment of moneys bor- 
rowed by the Company and interest thereon, and could only 
be called up by the Directors for the purpose of such pay- 
ment, and is not available for the general purposes of the 
Company. The said Company has borrowed, under the 
powers contained in its Memorandum and Articles of Asso- 
ciation, the sum of £214,700, which is secured by Bonds 
of like amount bearing interest at 6 per cent. per annum, 
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and by Mortgages over the railroad of the Company ; said 
Mortgages entitle the Trustees of the Bondholders to fore- 
close and sell the railroad in the event of their interest not 
being paid when due, or within 90 days thereafter, or in 
the event of the railroad falling into disrepair. 

By the law of its creation, as contained in the aforesaid 
Companies’ Acts, any creditor of the said Company, failing 
to receive payment of his debt within six days after the 
Company is charged to pay the same, may throw the 
Company into liquidation and so terminate its corporate 
existence. The result of such liquidation in the existing 
circumstances of the said Company would be the entire 
loss of the share capital of £320,000, as aforesaid. Should 
such liquidation take place, or should the aforesaid Mort- 
gage be foreclosed, the Lessee—the Oregon Railway and 
Navigation Company—would practically escape the obli- 
gations undertaken by it in the aforesaid Lease. 

I latterly took part in the negotiations which resulted in 
the said Lease in 1881, and I believe that the facts herein- 
before set forth as to the constitution and indebtedness of 
the Oregonian Railway Company, Limited, were then and 
are now well known to the Lessee Company through its 
proper officers and agents. The said Lease contains an 
express covenant whereby the Lessee Company obliges it- 
self to provide for the aforesaid indebtedness of the Ore- 

onian Railway Company, Limited, by means of a Sinking 

und of £10,000 per annum, as therein mentioned, to be 
begun on the 15th May, 1884, and a complete list of the 
Bonds is given in Schedules annexed to the said Lease. 

The refusal of the Lessee Company to pay the rent re- 
served in the Lease deprived the Oregonian Railway. 
Company, Limited, of all its resources. The Oregonian 
Railway Company, Limited, has only been enabled to 
meet the expenses of this litigation by the generosity of 
two of its Directors, and liquidation has only been hitherto 
averted by great pecuniary sacrifices on the part of its 
Shareholders, There is no certainty whatever that the 
Company will be able to avoid liquidation pending the ap- 
peal unless the cause be advanced. On the contrary, there 
is great and imminent danger of liquidation or of foreclosure 
proceedings on the part of the Bondholders of the Company. 
Either of these events would be absolutely fatal to the Ore- 
gonian Railway Company, Limited, and would practically 
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enable the Lessee Company to escape from the obligations 
of the Lease, and they can only be averted, in my opinion, 


by a speedy determination of this cause. , 
TxHos. THORNTON. 


Sworn and subscribed before me, at Dundee, Scotland, 
on the 27th day of August, 1885. , 
WiiiarD B. WELLS, 
Consul and ex officio Notary Public of the United 
States of America at Dundee, Scotland. 
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66 Cc.” 


THis INDENTURE, made the first day of August, 1881, 
between the OREGONIAN RatLway Company, Limited, of 
Dundee, in Scotland (hereinafter called the Lessors), of 
the one part, and the Orgaon Rattway AnD NAVIGATION 
Company of Portland, in Oregon, in the United States 
(hereinatter called the Lessees), of the other part: Whereas 
the Lessors are the owners of a railroad in Oregon (here- 
inafter called “the existing railroad”) consisting of two 
branches, namely, the East Branch, beginning at or near 
Ray’s Ferry and running South to Brownsville, and extend- 
ing, including sidings, to 74 miles or thereabouts, with a 
branch to Waldo, extending, including sidings, to 5 miles 
or thereabouts; and the West Branch, beginning at Ray’s 
Ferry and running south to Monmouth, with branch to 
Sheridan, and extending in all, including sidings, to 55 
miles or thereabouts: And whereas the Lessors are in 
course of extending the said branches respectively as to 
the East Branch from Brownsville to Coburg, 19 miles or 
thereabouts, including sidings, and as to the West Branch 
from Monmouth to Airlie, 12 miles or thereabouts, includ- 
ing sidings, and such extensions are hereinafter called “the 
proposed extensions of the railroad”: And whereas the 
aggregate mileage of the existing railroad (including in 
such mileage the length of all sidings) is 1384 miles or 
thereabouts, and the aggregate mileage of the proposed 
extensions of the railroad (including in such mileage the 
length of all sidings) will be 31 miles or thereabouts: 
And whereas the whole of the existing railroad has not 
yet been fully completed, certain machine shops and other 
workshops, and the stations and water-tanks, and the 
bridge over the North Santiam River being unbuilt or 
untinished, and the track not yet laid on the greater part 
of the Waldo Branch and on some other parts of the 
road, in all about eight miles long, and the greater part 
of the road has not yet been ballasted, and farther re- 
quires to be raised at various points, as follows :—Near the 
South Santiam for one mile, to be raised three feet and 
for another mile to be raised one foot; near Brownsville, 
for two and one-half miles, to be raised one foot; and 
near Ray’s Ferry for three quarters of a mile, to be raised 
three feet: And whereas the Lessors have issued shares of 


£10 each, 32,000 in number, to the nominal amount of 
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£320,000, and such shares have been paid up to the extent 
of £4 each on 16,000 of such shares, and to the extent of 
£2 each on the remaining 16,000 of such shares, and 
further calls may still be made by the Lessors on and in 
respect of said several shares or some of them: And 
whereas the Lessors have issued bonds called 1880 bonds, 
and have issued, or are about to issue, additional bonds, 
called 1881 bonds, and have secured and are about to 
secure the said several bonds issued and to be issued by 
mortgages made and to be made over the existing rail- 
road and proposed extensions of the railroad and the 
rolling stock of the Lessors, the particulars of which 
bonds are specified in the second and third schedules 
hereto, and which are hereby mutually agreed and de- 
clared to be good, valid, and effectual: And whereas it has 
been agreed between the parties hereto that the Lessors 
shall grant and the Lessees accept a lease in the terms of 
these presents: Now, this Indenture witnesseth that, in 
consideration of the sum of £5974 paid on the execution 
of these presents (the receipt whereof the Lessors hereby 
acknowledge) and of the rent hereinafter reserved, and 
of the covenants and agreements by the Lessees herein- 
after contained, the Lessors do hereby demise unto the 
Lessees, and the Lessees do hereby lease from the Lessors, 
all and singular the existing railroad, with the proposed 
extensions thereof, as hereinbefore described, with all 
stations, depots, sidings, turntables, pumps, tanks, yards, 
warehouses, machine shops, and other works and con- 
veniences, and the right of way, thirty feet in width on 
each side from the middle of the track of said railroad 
and the extensions thereof, with all depot grounds, as 
hereinafter limjted and specified; and the rolling stock of 
said railroad, as enumerated and described in the first 
schedule hereto, together with all tools, machinery, im- 
plements, supplies, and equipment. of every description, 
and all franchises, rights, powers, and privileges to which 
the Lessors are entitled, or shall at any time hereafter be- 
come entitled, in connection with the said railroad and 
such proposed extensions as aforesaid: To have and to 
hold the same (subject to the mortgages made and intended 


to be made as aforesaid) unto the Lessees for the term of” 


96 years from the Ist day of August, 1881, yielding and 
paying therefor during the said term the yearly rent of 
£28,000 in sterling money, to be paid by equal half-yearly 
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payments on the 15th day of May and the 11th day of 
November in each year, in advance: the first payment, 
however, made on the execution of these presents, and the 
receipt whereof is hereinbefore acknowledged, being the 
apportioned rent reduced as hereinafter mentioned, as for 
the period from the 1st day of August, 1881, to the 11th 
day of November, 1881, and the second payment to be 
made on the said 11th day of November, 1881, for the 
half-year following, and so on half-yearly on the 15th day 
of May and the 11th day of November thereafter for each 
half-year, in advance; and the said rent to be paid free 
and clear of and from all taxes, charges, and assessments 
whatsoever now existing or hereafter to be imposed by 
lawful authority on the Lessors or on all or any of the 
demised premises, including all property and income tax 
of the United States or the State of Oregon, which said 
rent shall be paid in sterling money by the Lessees to the 
Lessors at the Bank of the British Linen Company in 
London, in England: Provided always, and it is hereby 
agreed and declared that the said yearly rent shall be re- 
ducible in manner following—that is to say: (*) Until the 
existing railroad shall be. fully completed to the length, 
including sidings, of 134 miles, and shall be fully equipped 
with stations, water-tanks and pumps, so that there shall 
be between Ray’s Ferry and Brownsville not less than ten 
station-houses, costing in the aggregate not less than 
$5000; and not less than five water-tanks and pumps, 
costing not less than $2500; and until the bridge over the 
North Santiam River shall be finished according to the 
contracts and specifications under which the same is now 
in course of construction, and until the track shall be 
raised at the points and in the manner hereinbefore re- 
cited as necessary, the said rent shall be reduced by a sum 
at the rate of £1376 yearly. (°) Until the East Branch of 


the existing railroad shall have been completed from 


Brownsville to Coburg the said rent shall be reduced by a 
sum at the rate of £3268 yearly. (°) Until the West 
Branch of the existing railroad shall be completed from 
Monmouth to Airlie, the said rent shall be reduced by a 
sum at the rate of £2064 yearly. (‘)If and whenever 
during the term any of the bonds of the Lessors shall be 
paid off by means of any sinking fund established as here- 
inafter provided, then until new bonds of the Lessors 


shall be issued in the place thereof, as provided by Clause 
18 hereof, the said rent shall be reduced by a sum equal to 
£6 for every £100 of principal moneys secured by the 
bonds so paid off. (°) If on admeasurement thereof when 
completed it shall appear that the entire railroad, includ- 
ing in the mileage the length of all sidings, is less than 1638 
miles in extent, the said rent shall be reduced at the rate 
of £172 for every mile found deficient, and at the same 
proportionate rate for any part of a mile found deficient. 
AND THIS INDENTURE ALSO WITNESSETH that, in pursuance 
of the said agreement and for the reciprocal considerations 
herein appearing, the Lessors, so far as the stipulations and 
provisions of these presents are to be performed and ob- 
served by them, hereby covenant with the Lessees, and the 
Lessees, so far as the stipulations and provisions of these 
presents are to be performed and observed by them, hereby 
covenant with the Lessors in manner following (that is to 
say): 

Y The Lessors shall, before the 31st day of December, 
1881, prepare a plat or map showing the line of the exist- 
ing railroad and of the proposed extensions of the rail- 
road, and the situation or proposed situation of all depots 
or stations in connection therewith; and in such plat the 
track or inténded track of such railroads, and a space of 
30 feet on each side from the centre of such track, and a 
space not exceeding 10 acres at each of the first-class depots 
or stations, as specified in the first schedule hereto, if said 
Lessors shall own so much ground at such stations, and a 
space not exceeding 5 acres at each of the other depots or 
stations on said railroad and the extensions thereof, if 
said Lessors shall own so much ground at such stations, 
shall be distinguished by a special colour, and all the land 
of the Lessors not included in the spaces so distinguished 
shall be deemed to be surplus lands, and to be excluded 
from this lease, and such surplus lands may accordingly 
be sold, disposed of, or dealt with in such manner as the 
Lessors think fit; provided, however, that the Lessors shall 
not be entitled to any surplus lands unless and until 163 
acres in the whole have been set off and platted as depot 
grounds on said railroad and the extensions thereof. 

2. The Lessees shall, with all convenient speed, ballast 
the existing railroad, so far as not ballasted, and the pro- 
posed extensions, so far as they may not be ballasted, in a 
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proper and workmanlike manner, and so that the same 
shall be in a fit and proper state for public traffic, and the 
Lessors shall pay the Lessees therefor at the rate of $420 
per mile, and for this purpose the Lessees shall have full 
and free ingress and egress to and from, and use of any or 
all the gravel pits now owned and in the possession of the 
Lessors. 

8. The Lessors shall fully complete the existing railroad, 
and shall fully equip the same to the length (including 
sidings) of 134 miles with all necessary machine shops and 
other workshops (the Lessees having the right to fix the 
location of the same), station-houses, water-tanks and. 
pumps, to be built according to contracts and specifications 
similar to those under which the like structures were built 
upon that part of the road between Ray’s Ferry and 
Brownsville; shall finish the bridge over the North San- 
tiam River according to the contracts and specifications 
under which the same is now in course of construction ; 
shall raise the track at the points and in the manner here- 
inbefore recited as being necessary ; and shall construct 
and complete the proposed extensions of the railroad; all 
of which the Lessors shall do and complete before the Ist 
day of January, 1882; provided always that in the event 
of loss or accident to vessels carrying rails or other ma- 
terials, or from any other accidental or unavoidable cause, 
the said periods shall be enlarged to a reasonable extent. 
And it is hereby declared that, as regards each of the said 
extensions, the words “construct and complete’”’ in this 
clause used mean that the Lessors shall construct and com- 
plete the same in a good and substantial manner, and 
place the same in efficient working order and condition 
fit to be opened for public traffic, with all necessary and 
proper sidings, stations, depots, warehouses, goods sheds, 
and other buildings, and all turntables, tanks, signals, tel- 
egraph lines, and other works and conveniences as shall 
reasonably be required for working the same in an efficient 
manner, and so that the said sections shall be at least as 
well constructed as that portion of the existing line which 
lies between Ray’s Ferry and Brownsville, and equipped 
with the engines, tenders, carriages, wagons, and trucks 
specified and set forth in the first Schedule hereto annexed, 
and which shall be of as good quality as those upon the 


existing railroad. In case the Lessors shall fail to comply 
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with any of the requirements of these provisions within 
the date above specified, then the Lessees may proceed to 
do all things necessary to complete the same in a good and 
substantial manner, and put the same in efficient working 
order. And if the cost to the Lessees of such completion 
shall exceed the amount by which the said rent is reducible, 
as hereinbefore provided, then the said rent shall be further 
reducible by a sum equal to such excess. 

4. Until the proposed extensions of the railroad shall 
have been constructed and completed as aforesaid, the 
Lessees shall from time to time, at the request of the 
Lessors or their contractors or agents, transport free of 
charge, by the ordinary trains, with reasonable expedition, 
over the existing railroad, and upon any steamers of the 
Lessees which may ply between Portland and Ray’s Ferry, 
all workmen and materials intended to be employed in the 
construction and completion of such extensions or any 
part thereof; but so that all such materials shall be loaded 
and unloaded by the Lessors, their contractors, or agents. 

5. The Lessees shall and will yearly, and in every year 
during the said term, well and truly pay or cause to be 
paid unto the Lessors the said yearly rent hereinbefore 
reserved, on the days and in the manner hereinbefore 
appointed for payment thereof, free and clear of and from 
all taxes, charges, and assessments as hereinbefore provided. 

6. Each of the holders for the time being of any of the 
shares issued by the Lessors as aforesaid, and each of the 
holders for the time being of any of the bonds issued or 
to be issued by the Lessors as aforesaid, or which shall 
hereafter be issued by them pursuant to Clause 18 hereof, 
shall, over and beyond and irrespective of all rights and 
remedies and all actions competent to the Lessors in their 
corporate cupacity, have a separate and independent cause 
of action against the Lessees in respect of any breach by 
the Lessees of the obligations imposed on them by these 
presents, and in respect of any snch breach shall be en- 
titled to recover from the Lessees, by way of liquidate 
damages, a sum equal to the amount which would have 
been payable to him by way of dividends or interest’ out of 
the rent in arrear. 

7. The Lessees shall and will pay, satisfy, and discharge 
all assessments, taxes, charges, transit duties, and imposi- 
tions whatsoever, that shall or may be lawfully assessed, 
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laid, or imposed on the said Lessors by any power or 
authority whatsoever during the term, or on the said de- 
mised premises, or the franchises, property, earnings, traflic, 
and business of the said demised premises, or arising in 
any way therefrom, or to which the Lessors would have 
been subject if this Lease had not been made, and they 
had remained in possession of the demised premises and 
operated the same. 

8. The Lessees shall defend all actions of every kind 
that may or shall be depending against the said Lessors, 
or that may hereafter arise during the term, in respect of 
the construction, maintenance, or operation of said rail- 
roads, other than actions for compensation for right-of-way 
or depot grounds, us herein specified and defined, or for 
recovery of the possession of any such premises, and shall 
pay all amounts that shall or may be recovered against the 
said Lessors in any such actions, and shall also indemnify 
and save harmless the said Lessors of and from all causes 
of action, legal and equitable, and claims and demands 
that shall or may arise against them from the exercise of 
the powers conferred by this Lease upon the Lessees. 

9. The Lessees shall at all times during the said term, 
at their own expense, maintain and operate the railroads 
and premises hereby demised as the Lessors, as the owners 
thereof, or otherwise, are now or may be by law entitled 
or bound to do, and shall keep up, maintain, and operate 
the same as first-class works in thorough repair, working 
order, and condition, and will maintain and keep the roll- 
ing stock and equipment and other things hereby demised 
in good order and repair, and will replace any rolling stock 
or equipment or other things lost, worn out, or destroyed, 
so as to maintain the same equal in quantity and quality 
to that originally demised, using the best and most suitable 
materials for renewals of the same, as renewals shall be- 
come from time to time necessary, so that the traffic and 
business of the said railroad shall be encouraged and de- 
veloped, and full public accommodation given on reason- 
able terms. 

10. The Lessees shall not alter the situation of the exist- 
ing railroads, or of the proposed railroads respectively, or 
of any depots or stations belonging thereto, without the 
consent in writing of the Lessors, or, without such consent 
of the Lessors, provide other stations and depot grounds, 


sidetracks, or cut-offs, not situated on the right-of-way or 
depot grounds hereby demised. 

11. The Lessees shall at all times during the term keep 
proper and business-like accounts of the lands, buildings, é 
rolling stock, machinery, works, and property which form | 
the subjects of this lease, and the books containing such 
accounts shall, at all reasonable hours and times, be open 
to the inspection and examination of the Lessors, acting 
through their secretary or agents, or any director, or of 
such other person or persons as the said Lessors shall, from 
time to time by writing under their common seal, appoint 
to examine the same. 

12. The Lessees shall and will at all times during the 
term give to the directors, agents, officers, and servants of 
the Lessors full and free access, egress, and regress to and 
from, and will permit them to enter into and remain upon 
the demised premises, or any part thereof, for the purpose 
of examining and ascertaining that the Lessees are observ- 
ing and performing the obligations imposed on them by 
this lease. 

13. If the Lessors shall fail to pay the interest on any 
of their bonds for the time being charged on the demised - 
premises, and the Lessees shall be compelled to pay the . 
same, the Lessees shall be at liberty to deduct the amount 
so paid, together with interest thereon at the rate of 7 
per cent. per annum from the time of payment, from any 
subsequent rent becoming payable under these presents. 

14. A sinking fund shall be established for the redemp- 
tion of the 1880 bonds specified in the second schedule | 
hereto, and for the purpose of such sinking fund, the Les- | 
sees shall, on the 15th day of May, 1884, and on the same 
day in each succeeding year up to and including the 15th 
day of May, 1895, pay to the trustees of said sinking fund, 
as hereinafter specitied, the sum of £5500, and all moneys 
so paid to the said trustees, and the income thereof, shall 
be from time to time employed in the purchase of suid 
bonds at the lowest price at which said trustees may be able 
to purchase the same, but not exceeding 110 per cent. of 
the par value thereof, and until so employed shall ‘be in- + 
vested and accumulated; and in case there shall be any oe 
part remaining when the 1880 bonds become due, there- 
upon such part of said sinking fund, and the investments 
and accumulations thereof for the time being, shall be con- 
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verted into money, and the proceeds thereof shall be ap- 
plied in paying off the 1880 bonds, and the surplus, if any, 
after deducting therefrom all money (if any) then due from 
the Lessees to the Lessors upon any account whatever, 
shall be paid to the Lessees, but should there be any de- 
ficiency the Lessees shall pay the same to the said trustees, 
or to the said Lessors. 

15. A sinking fund shall be established for the redemp- 
tion of the 1881 bonds specified in the third schedule 
hereto, and for the purposes of such sinking fund the 
Lessees shall, on the 15th day of May, 1884, and on the 
same day in each succeeding year up to and iucluding the 
15th day of May, 1901, pay to the trustees of said sinking 
fund, as hereinafter specitied, the sum of £4500, and all 
moneys so paid to the trustees, and the income thereof, 
shall be from time to time employed in the purchase of 
said bonds at the lowest price at which said trustees may 
be able to purchase the same, but not exceeding 110 per 
cent. of the par value thereof, and until so employed shall 
be invested and accumulated; and in case there shall be 
any part remaining when the 1881 bonds become due, 
thereupon such part of said sinking fund, and the invest- 
ments and accumulations thereof for the time being, shall 
be converted into money, and the proceeds thereof shall 
be applied in paying off the 1881 bonds, and the surplus, 
if any, after deducting therefrom all moneys (if any) then 
due trom the Lessees to the Lessors upon any account 
whatever, shall be paid to the Lessees, but should there be 
any deficieney the Lessees shall pay the same to the said 
trustees, or to the said Lessors. 

16. The trustees of said sinking fund shall be three in 
number—one from time to time appointed by the Lessors, 
one from time to time appointed by the Lessees, and one 
from time to time appointed by the British Linen Com- 
pany, at the call either of the said Lessors or the said 
Lessees, or failing said Company appointing one, then the 
Lessors shall appoint one in their place. The concurrence 
of the three trustees shall be necessary for any act, unless 
one of them shall be absent from Great Britain or incapa- 
ble of acting, in which case the other two may act without 
the concurrence of the third. 

17. The said Lessees may make the payments to said 
sinking funds respectively or any part thereof in the bonds 
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to be respectively redeemed by said sinking funds instead 
of in money, said bonds being in such case deemed equiv- 
alent to their par value in money. 

18. When any of the Lessors’ bot.ds are paid off, or 
provision made for paying off same at not less than 110 
per cent, as aforesaid, by means of the sinking funds es- 
tablished pursuant to these presents, the Lessors shall, if 
thereunto required by the Lessees, issue to the Lessees 
new bonds, under the common seal of the Lessors, for 
securing the payment of principal moneys equal in amount 
to the principal moneys secured by the bonds so paid off, 
or provided for such purpose as aforesaid. The new bonds 
to be issued to the Lessees upon the 1880 bonds and the 
1881 bonds, respectively, being paid off, or provided for, 
shall all bear even date, and be payable twenty years after 
date, and shall each be for securing the sum of £50 prin- 
cipal moneys, or any multiple thereof, and shall provide 
for the payment of interest at the rate of six per centum 
per annum, and shall all rank pari passu among themselves 
in point of charge, and shall rank in point of charge after 
any of the 1880 or 1881 bonds which may remain out- 
standiug, and such new bonds shall not be charged on the 
uncalled capital for the time being of the Lessors, or be 
payable out of such capital, but shall contain an express 
exemption and release of the members of the Lessors’ 
Company from any liability whatever in respect of said 
bonds, and, subject as aforesaid, shall be framed and se- 
cured by mortgage as nearly as may be in the same terms 
and manner as the 1880 and 1831 bonds respectively, with 
the declaration and covenant, however, like as it is hereby 
also specially covenanted and declared that in no event 
nor under any circumstances shall the holders of or cred- 
itors in such bonds, or any coupons or interest warrants 
issued along with or applicable thereto, or of or in the 
amounts contained in such bonds, coupons, or interest 
warrants, be they principal or interest, have any claim, ac- 
tion, interest or demand against the Couipany, except as here- 
lnafter mentioned, or against any member of the Company, 
or against the uncalled capital of the Company, or any 
part thereof, or against any estate or asset, real or personal, 
of the Company, except or other than the said railroad, 
rolling stock, and other subjects hereby demised and the 
rent payable out of and tor the same, and that, too, only 
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after all the other bonds, 1880 and 1881, as aforesaid, then 
remaining unpaid. 

19. Any moneys which ought to be employed pursuant 
to Clauses 14 and 15 hereof, until so employed, may be 
invested in or upon any stocks, funds, or securities of the 
British Government, or of the Government of India, or 
any British Colony, or in the stock of the Bank of Eng- 
land, or in the stock, bonds, or debentures of any city, 
borough, or other municipal corporgtion in Great Britain, 
or in the debentures or debenture stock of any dividend 
paying railway company in Great Britain, and any such 
investments may from time to time, at the discretion of 
the trustees, be varied for others of a like nature, and no 
trustee shall be liable for any other than his own intro- 
missions, and no liability shall attach to any trustee in the 
event of any investment turning out to be unsound or 
insufficient. 

20. An account shall be taken of the moneys which 
have been expended by the Lessors, or for which they are 
liable, in relation to the Portland Branch Railroad (the 
construction whereot has been abandoned by the Lessors), 
and a fair valuation of the property acquired by the Les- 
sors for the purposes of that branch (excluding, however, 
the so-called Levee Blocks in the City of Portland, and all 
other property granted by the Legislature of Oregon con- 
ditionally upon the extension of the railroad of the Les- 
sors to Portland) shall be made, and the Lessees shall pay 
to the Lessors (a) the amount of such fair value, and (6) 
half the excess of the amount of the moneys expended as 
aforesaid over the amount of such fair value, but not ex- 
ceeding in any case fifty thousand dollars, and upon the 
payment of said sums to the agents of the Lessors in 
Oregon, the Lessors shall convey such property to the 
Lessees absolutely. In the foresaid account the cost, 
freight, and insurance of and duty on the steel rails and 
fastenings, including bolts, nuts, spikes, and fish-plates 
already ordered for the said Portland Branch, shall not be 
included, but such expense, as the same may be certified 
by the secretary of the Lessors, shall be paid in sterling 
money by the Lessees to the Lessors in return for delivery 


of the said rails and fastenings. Provided, further, that 


in case the Lessees shall at any time within ten years from 
the date of these presents, construct a railroad over the 
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26 
route of the abandoned extension to Portland of the Les- 
sors’ railroad as hereinbefore mentioned, the Lessees shall 
thereupon pay to the Lessors the other half of the expense 
of such abandoned extension. 

20a. The Lessees shall pay to the Lessors the sum of 
£7000 in sterling money at the British Linen Company’s 
bank in London for the two steamers belonging to the 
Lessors presently plying between Portland and Ray’s Ferry ; 
such payment shall be made on Ist August, 1881, but 
down to that date the Lessees shall have the option of re- 
ceding from. this article. 

21. The Lessees shall indemnify William Reid, Ellis G. 
Hughes, and James B. Montgomery against all actions, 
suits, proceedings, costs, damages, claims, and demands in 
respect of freight receipts, and in accordance with a cer- 
tain bond dated the 2d day of April, 1880, under the seals 
of the said William Reid, Ellis G. Hughes, and James B. 
Montgomery, for securing to one Joseph Gaston, but so 
far only as said bond relates to the freight receipts issued 
by the Dayton, Sheridan and Grande Ronde Railroad 
Company, and so that said Lessees shall be liable only to 
the extent of the sum of $30,000. 

22. The Lessees shall pay to the Lessors yearly, and 
every year during the term at the same time and place. as 
the rental herein specified, the sum of £600 sterling money, 
for the purpose of enabling the Lessors to keep up their 
corporate organization, and to pay their officers and office 
expenses. 

23. The Lessees shall not assign or sublet the demised 
premises, or any part thereof, without the consent in writing, 
under the common seal of the Lessors, first had and ob- 
tained; but such consent shall not be withheld from the 
consolidation or amalgamation of the Lessee Company 
with any other Railroad Company, provided that such 
other Company be a Company regularly paying dividends 
out of its earnings, and shall adopt and assume all the 
obligations, stipulations, and provisions imposed on the 
Lessees by these presents. 

24. In case the Lessees shall at any time during the 
term omit to pay the rent, or any moiety or instalment 
thereof, or fail to pay, keep, or perform the obligations or 
stipulations and provisions hereinbefore mentioned and 
provided for, or any of them, and shall continue in default 
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in the premises for the period of ninety days, it shall be ; 
lawful for the said Lessors, and they are hereby authorized shes 
and empowered, notwithstanding the appointment of any ; 
receiver and manager, pursuant to Clause 27 hereof, or 
otherwise, to enter into and upon the demised premises, or 
such as may be then subsisting in their place, and forming 
aL the subjects of this lease, and remove all persons there- 
: | from, and from thenceforth to have, hold, possess, and 
enjoy the same as of their first and former estate therein, 
and thereupon all the estate and interest of the Lessees in 
and to the same shall absolutely cease and determine, as 
though these presents had never been made; provided al- 
ways, however, and it is expressly understood and agreed, 
that the said rent shall in such event be apportioned from 
the time of the last preceding payment of any instalment 
thereof to the time of such entry, and provided, further, 
that such re-entry shall not in any manner affect any claim 
for damages against the Lessees resulting from any breach 
of any of the covenants hereinbefore contained. 
25. At the end of the said term, or at the sooner deter- 
mination of this lease, the said Lessees sha! re-deliver and 
pees surrender up to the Lessors the said several subjects of i 
brad this lease, or such of them as shall then be subsisting in Ree 
their place, in as good order and condition as the same x 
now are, but not including any rolling stock or equipment 
beyond the quantity specified in the schedule hereto. 
| 26. The Lessees paying the rent hereby reserved, and 
performing the several stipulations and provisions herein- 
before contained, shall peaceably hold and enjoy the de- 
mised premises during the term, without any interruption 
by the Lessors or any persons lawfully claiming through 
them. 

27. If the Lessees shall make default in the payment of 
any rent hereby secured, or in the performance or observ- 
ance of any of the obligations or stipulations imposed on 
them by these presents, the Lessors shall be at liberty to 
obtain from any court of competent jurisdiction an order 
appointing a receiver and manager of the demised premises, 
—_ with all such powers and authorities as may seem to the 
ee court best calculated to secure the performance and ob- 
servance of the obligations hereby imposed on the Lessees, 
according to the true intent and meaning of these presents, 
and the consent of the Lessees to the appointment of any 
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such receiver and manager shall not be necessary, and the 
remuneration of any such receiver and manager shall be 
in the discretion of the court, and the Lessors (without the 
consent of the Lessees) may at any time apply for and 
obtain an order discharging any such receiver and manager: 
And the appointment and discharge of a receiver and 
manager shall be without prejudice to any subsequent ap- 
pointment as and whenever the occasion shall arise. 

28. The Lessors shall and will from time to time, and 
at all times hereafter, at the request and cost of the Lessees, 
make, execute, and deliver all such other and further in- 
struments and assurances in the law for the further, better, 
or more perfectly assuring the premises hereby demised to 
the use and in manner aforesaid, according to the true in- 
tent and meaning of these presents, as by the Lessees or 
their Counsel learned in the law shall be reasonably de- 
vised, advised, or required. , 

29. In case any difference arises between the Lessors 
and the Lessees touching the preparation of the plat or 
map of the demised premises, or the extent of right-of- 
way and depot grounds hereby demised, or touching the 
exact length of the railroad hereby demised, or the com- 
pletion of the extensions thereof, or the amounts to be paid 
by the Lessees to the Lessors for the property acquired for 
the abandoned extension to Portland, or as to the Lessees’ 
share of the expenses of such extension, every such difter- 
ence shall be referred to and determined by the arbitration 
of two Arbitrators, one to be appointed by each of the 
parties, under and subject to the following provisions and 
conditions: 

Ist. [f either party do not, within thirty days after being 
thereunto requested in writing by or by the agent of the 
other party, appoint an Arbitrator, then both Arbitrators 
shall be appointed by the party by whom or by whose agent 
the request was made. 

2d. The two Arbitrators, before entering on the business 
of the reference, shall by writing under their hands appoint 
an impartial and qualified person to be their Umpire. 

3d. If the two Arbitrators do not within thirty days after 
their appointment appoint an Umpire, then, on the applica- 
tion of the parties in difference, or either of them, an Um- 
pire may be appointed by a judge of any court of competent 
jurisdiction. 
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4th. If the two Arbitrators do not, within ninety days 
next after the matter in difference is referred tu them, agree 
on their award thereon, then it shall be referred to the 
Umpire. 

5th. The award of the two Arbitrators, or of the Um- 
pire, it made in writing under their or his hands or hand, 
and ready to be delivered to the parties in difference, of such 
of them as desire it, within ninety days next after the matter 
in difterence is referred to the two Arbitrators, or to the 
Umpire, shal] be binding and conclusive on all parties in- 
terested, their successors and assigns, and all such things 
shall be forthwith thereafter done, omitted, or suffered as 
the award requires. 

6th. The two Arbitrators and. the Umpire respectively 
may, if they and he respectively think fit, make several 
consecutive awards, instead of one award, and every such 
award shall be binding and conclusive as to all matters to 
which it extends, and as if the matter awarded on were the 
whole matter referred. 

7th. The two Arbitrators and the Umpire respectively 
shall have ful! power to examine the books, accounts, and 
papers of the Lessor Company relating to the matter in 
difference, and to examine the parties in difference, and 
their respective agents and witnesses, on oath or affirma- 
tion. 

8th. The two Arbitrators aud the Umpire respectively 
shall have full power to proceed in the absence of either 
or both of the parties in every case in which, after giving 
notice in that behalf to both parties, he or they shall 80 
think fit to proceed, 

9th. The Arbitrators and the Umpire respectively may 
proceed in the business of the reference in such manner 


as he and they respectively shall think fit, but so that they 


act in the reference at Portland, in Oregon, or upon the de- 
mised premises, or some part thereof, and so that, where 
any matters referred to him or them involves an examina- 
tion, valuation, or measurement of any part of the de- 
mised premises, he or they shall make such examination, 
valuation, or measurement, either personally or by some 
duly qualified civil engineer appointed by them. 

10th. The Umpire shall have full power from time to 
time, by writing under his hand, to extend the time within 
which his award is to be made, and if it be madeand ready 


to be delivered within the extended time, it shall be valid 
and effectual as if made and ready to be delivered within 


the ninety days. 
11th. The costs of and incident to the Reference and 


the Arbitration and the Award respectively, shall be in the 


discretion of the Arbitrators and the Umpire respectively. 

12th. If and so far as the award does not otherwise de- 
termine, the costs of the Arbitration and of the award 
shall be borne and paid by the two parties in difference in 
equal shares, and in other respects they shall bear their 
own respective costs. 

18th. The submission to reference hereby made may at 
any time be made arule of any court of law or equity on 
the application of any party or person interested, and the 
court may remit the matter to the Arbitrators or to the 
Umpire, with any directions the court thinks fit. 

80. A notice, addressed to the Lessors at their office at 
Dundee, in Scotland, and posted as a registered letter, 
shall be deemed to have been duly given to the Lessors 
for all purposes of these presents at the time when the 
same would be delivered in ordinary course of post; and 
a notice addressed to the Lessees at their office in Port- 
land, in the State of Oregon, and posted, shall be deemed 
to have been duly given to them for all purposes of these 
presents at the time when the same would be delivered in 
the ordinary course of post; and for purposes of such 
notice, the ordinary course of post between Oregon and 
the United Kingdom shall be deemed not to exceed forty 
days. 

81. Whereas by reason of distance, lapse of time, or 
other accident, the dates of the actual execution of this 
Indenture by the various parties thereto may be subsequent 
to the day on which it bears date, now it is hereby ex- 
pressly agreed and declared that this Indenture shall be 
dated the first day of August, 1881, and shall be valid and 
effectual as if executed on the day of the date thereof. 
In witness whereof the parties hereto pursuant to resolu- 
tions of their respective boards of directors duly authoriz- 
ing the same, have caused these presents, executed in 
duplicate, to be sealed with their respective corporate seals, 
and the said Oregonian Railway Company, Limited, has 
likewise caused these presents to be signed by two of its 
ordinary directors and by its secretary, and the said Oregon 
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Railway and Navigation Company has likewise caused 
these presents to be signed by its president and by its as- 
sistant secretary the day and year above written. 


THE OREGONIAN RaILway CoMPANny, LIMITED, 


(Signed) By Tuomas H. Cox, Director. 
(Signed ) | JoHN Lena, Director. 
Attest Davip FEreuson, Secretary. 


[Seal of the Oregonian Railway Company, Limited.] 


In the presence of 
(Signed) A. WILSON, Jr., 


Cashier to Messrs. Thomas Thornton, 
Son & Coy., Solicitors, Dundee, 
witness. 


(Signed) JOHN SIMPSON, Jr., 
Apprentice to Thomas Thornton, 
Solicitor, Dundee, witness. 


THE OREGON RatLway aND NAVIGATION CoMPANY, 
By H. Vivuarp, President. 


Attest 
(Signed) Troitus H. TYNDALE, Assistant Secretary. 


[Seal of the Oregonian Railway and Navigation Co.] 


In the presence of 
(Signed) JAMES Boyce MONTGOMERY. 
(Signed) GEO. A. SAXER, 
20 Nassau street, New York. 


StaTE OF New YORK, bs ‘ 
City and County of New York, 


Be it remembered, that on this 29th day of August, 
A. D. 1881, before me, Hector H. Tyndale, a commissioner 
of the State of Oregon, in and for the State of New York, 
residing in said city of New York, personally appeared 
Henry Villard, the president of the Oregon Railway 
and Navigation Company, and Troilus H. Tyndale,-the 
assistant secretary of the same company, to me respec- 
tively personally known to be such, who being by me 
severally duly sworn; did depose and say, that he, said 
Henry Villard, resides in the city and State of New 
York; that he, said Troilus H. Tyndale, also resides in 
said city and State of New York; that he, said Henry 


Villard, is the president, and he, said Troilus H. Tyndale, 
is the assistant secretary of said company; that they know : 
the corporate seal of said company; that the seal affixed 
to the foregoing instrnment is such corporate seal ; that it | 
was so affixed thereto by order of the Board of Directors ‘} 
of said company; and that they, said Henry Villard. and 
Troilus H. Tyndale, signed their names thereto by the like 
order as president and assistant secretary of said company 
respectively ; and they further acknowledged the execu- 
tion of the within instrument to be their free and volun- 
tary act and deed, and as the free and voluntary act and 
deed of said company for the uses and purposes therein 
mentioned. 

In witness whereof, I have hereunto set my hand and 
affixed’ my official seal this 29th day of August, 1881. 

[SEAL.] (Signed) Hercror H. TynpDALE, 

Commissioner for Oregon in New York. 


I hereby certify thatthe within Lease and Schedules are 
in all manner and form executed and acknowledged by the : 
Oregon Railway and Navigation Company in accordance | 
with the laws of the United States and of Oregon regulat- ; 


Ing the execution and acknowledgment of instruments 
under seal by private corporations. | 
[SEAL.] (Signed) Hector H. TYNDALE, 


Commissioner for Oregon in New York. 


| The Schedules of bonds attached to the Lease are omitted 


in the printing as unimportant. ] 
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Notice oF Morton. 


To the Oregon Railway and Navigation Company, Plaintiff in 
Error in the foregoing entitled case : 

You are hereby notified that the defendant in error in 
said cause will, on Monday, the seventh (7th) day of De- 
cember, eighteen hundred and eighty-five (1885), or as 
soon thereafter as counsel can be heard, submit for the 
consideration of the court the before-stated motions and 
papers. 

Respectfully yours, 
A. H. GARLAND, 
Gro. F. Epmunps, 
Attorneys for Defendant in Error. 
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In the Supreme Court of the United States. 


THE OREGON RAILWAY & NAVIGATION COMPANY, 
Plaintiff in Error, 


(id 1S eo 


‘THE OREGONIAN RAILWAY’ COMPANY (LriMirep). 


BRIEF OF PLAINTIFF IN ERROR UPON DEFENDAN’ S 
MOTION TO ADVANCE THE CAUSE. 
JAMES C. CARTER, 
| Of Counsel. 
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EVENING POST JOB PRINTING OFFice—N. Y. 


- Supreme Gout of the Wnited States. 
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THE OREGON RAILWAY AND 
NAVIGATION COMPANY, 
Plaintiff in Error, 


AGST. 
THE OREGONIAN RAILWAY Com- 


PANY (Limited), 
Defendant. 


STATEMENT OF THE CASE, 


The plaintiff in error is a corporate body organized un- 
der a general statute of Oregon. The defendant is a 
British corporation, organized under what is known asthe 
‘*Companies Act” of 1862. 

On the 1st of August, 1881, the defendant assumed by an 
indenture of that date to demise to the plaintiff in error a 
railroad theretofore operated by the defendant in the State 
of Oregon, for the term of ninety-six years. This inden- 
ture was in form executed by both the parties to it, and it 
contained, among other things, a covenant by the lessee to 
pay a yearly rental of £28,000 in equal half yearly pay- 
ments of £14,000, 22 advance. 

One of such half yearly payments became due on the 
15th of May, 1884, and the lessee-company having refused 
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to pay it, this action was brought to enforce such. pay- 
ment. } 

The action was in substance like an old-fashioned suit in 
covenant (see Original Complaint, p. 1). The defense de. 
signed to be interposed was that the indenture of lease was 
absolutely void for the want of corporate power 6n the 
part of the lessor-company to make such a lease, as well 
as a like want of power on the part of the lessee-company 
to accept it, and a want of power on the part of the 
Board of Directors of the latter company to accept such a_ 
lease,even if the company itself possessed the corporate 
power to accept it. An answer was interposed sufficient 
to enable this defense to be made (see Original Answer, 
p. 4). : 

Subsequently, and before the final argument upon which 
the judgment now before this Court upon the writ of 
error was rendered, it appears that divers amendments 
were made of the pleadings, and motions heard in respect 
thereto. It does not seem needful to take special notice 
of any of these matters, inasmuch as the pleadings on 
each side were apparently in the condition in which ‘the 
respective parties desired them to be at the time of the 
final argument on the demurrer. The complaint was 
amended so as to set forth the laws and the proceedings 
under which the defendant-in-error was organized as a 
corporate body. (Amended Complt., p. 9, ef seg.) It also 
set forth the articles of association, original and supple- 
mentary, by virtue of which the plaintiff in error was 
organized. 

The answer as finally amended, among other things, 
put in issue the allegations of the complaint that the 
plaintiff (below) was a corporate body, and also put in 
issue the averment of the execution of the memorandum 
of association under the ‘‘ Companies Act,” and-it set up 
two pieces of affirmative matter: First, that the leased road 
was not a road mentioned or described in the articles of 
association of the' lessee-company, and was not a road 
which that company was authorized by its articles to con- 
struct or operate, but was remote from and had no near 
relation to or connection with the roads which said com- 
pany. was authorized by its. articles to construct or oper- 
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Second, that prior to the making of the alleged in- 
denture of lease, the whole capital of the lessee-com- 
pany had been invested in an enterprise entirely dis- 
tinct from the leased road, and that the acceptance of such 
lease by the directors of the lessee-company was an unau- 
thorized diversion of the existing capital of that company 
to a new enterprise (p. 9). 

To parts of this amended answer the plaintiff below de- 
murred (p. 81), and other parts of it he moved to strike out; 
some as irrelevant and frivolous, and others as being both 
sham and frivolous (p. 82). The Court granted the motion 
and sustained the demurrer, and rendered judgment for the 
amount claimed in the complaint (p. 83). 

Some criticism might, perhaps, be made upon technical 
grounds, concerning the mode in which the defendant’s 
answer was dealt with; but upon the present motion, the 
counsel for the plaintiff in error choose not to indulge in it 
for the reason that if their view of the substantial rights of 
the plaintiff is correct, the judgment below must be re- 
versed and judgment ordered for the defendant below. 
If an¥ of the matters stricken from the answer of the de- 
fendant below were relevant and material, the order strik- 
ing them out infected the final judgment with error, and 
the error is disclosed by the record. ‘The questions, there- 
fore, are precisely the same as if no such dealing had been 
had with the answer, and the judgment sustaining the de- 
murrer had been rendered on the pleadings as they came 
from the hands of the parties. 

A motion is now made by the defendant in error to ad- 


vance the cause, coupled with a motion to affirm the judg- 


ment on the alleged ground that the record discloses no 
substantial question, and that the writ of error has been 


sued out for delay. 
1. 


Both these motions should be rejected in limine, and 
without examination of the grounds upon which they are 
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made, for the reason that they are improperly united. If 
either is allowed to stand for: consideration, it can be. the 
motion to:advance only, and this. brief, therefore, will be 
confined to that motion. 


If. 


Had this motion been made only upon such grounds of 
public inconvenience and the pecuniary distress of the de- 


fendant in error whiek are suggested by the affidavits, it 


would probably have been left unopposed by the plaintiff in 
error. His consent even might have been added, though 
such consent would probably have been unavailing, inas- 
much as the Court does not, in view of the rights of other 
litigants, pay much regard to consents to advance causes. 
But the motion has been placed upon other grounds, 
which contain such ill-founded and mischievous imputa- 
tions as to compel us to distinctly oppose it. 


A motion to advance cannot be supported by ev parte 
affidavits inculpating the motives of the adverse party. 
This Court does not tolerate the mischievous practice of 
regulating the order in which it will hear causes by any 
opinion concerning the conduct and motives of the liti- 
gants gathered from such imperfect sources as the ex parte 


‘ and conflicting statements of rival affidavits. Such a prac- 


tice would impose an intolerable burden on the Court 
and parties, and be productive of no benefit. 
Amory v. Amory, 91 U. S., 356. 


IV. 


But inculpating affidavits, though powerless for any 


useful purpose, may have a tendency to create a preju- 


dice before the argument upon the merits is reached. 
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Such may even be the design of them; and the plaintiffs 


in error have therefore thought it necessary, at the ex- 
pense of considerable trouble, to’ expose by controverting 
affidavits the want of candor and the error with which the 
affidavits of the moving party are replete. It is believed 
that this has heen effectually done. | 


V. 


The grounds, good, bad, or indifferent, for the motion 
‘ to advance, which the moving party seeks to suggest by 
his affidavits, appear to be these: 


1. The inability of the lessor-company to operate the 
road during the litigation, and the consequent danger 
of a forfeiture of its franchises, and an extinction of 
its own capital stock, by an enforced liquidation at 
the instance of creditors. 


. The alleged public inconvenience, if there should be a 
failure to operate the road. 


bo 


8. That the defense by the lessee-company against the 
action for rent is not bona fide, but in pursuance of 
‘‘a conspiracy” (p. 9), and Mr. Edmund Robertson, 
who makes the principal affidavit, is inclined to date 
the ‘‘ conspiracy ” so far back as to include the mak- 
ing of the lease in 1881; his view being that the lessee- 
company first sought to get possession of the road 
through the instrumentality of the lease ‘‘for their 
own purposes,” whatever that phrase may mean, in 
order to first ruin it, and then to repudiate the lease 


(p. 11)! 


VE, 


There is no substance in the first of these alleged 
grounds. There is an intimation that the lessor-company 
would take up this road and run it, except for the peril of 
being deemed to have accepted a surrender of the lease. 
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This is an uncandid pretense. There has been no time at 
which the lessee-company would not have promptly re- 
lieved them from such a danger bv a suitable stipulation, 
had it been asked for. It never was asked for. 

But a Receiver nominated by the lessor-company is in 
possession of the road and operating it to a certain ex- 
tent. Surely no right would be imperilled by advancing 
to him the necessary funds. 

The notion of any real danger to the Ceencbaiecn from 
the Legislature of Oregon has no foundation. 

As to the alleged danger to the lessor-company of an ex- 
tinction of its own capital stock, the importance of the 
suggestion seems to depend upon whether the enterprise 
of operating this railroad can be made to be a paying one. 
If not, it must, in any event, unless this lease be main- 
tained, eventually collapse. It seems to be a fair infer- 
ence, even from the affidavits of the moving parties, that 
this road cannot be operated and made to pay even its 
running expenses. 


Vil. 


In respect to the allegation that public inconvenience 
will follow from any cessation of the operation of the 
road, it is enough to say, that if the enterprise is really an 
abortive one, as appears to be the case, there can be no 
public interest in keeping it up. It never can be to the 
true interest of the public to carry on such an enterprise 
at a loss. 


VIIT. 


In respect to the assertions of ‘‘ conspiracy” and want of 
bona fide defense, we have to say that it would seem not 
unreasonable that a party making such grave charges as 
these should give some evidence tending to show the ex- 
istence of such a conspiracy; should name the parties to it, 
or at least some of them; should supply a motive tending 


7 


to make the existence of such a conspiracy in some degree 
probable; and should point. out some overt act. in execution 
of it. All there is of uncontradicted fact in the moving 
affidavits seems to be that the lessee-company, by its di- 
rectors, took a lease of the road, and subsequently failed 
and refused to perform its covenants. Whatever enormity 
there may be in such conduct rests upon the assumption, 
constantly made throughout this affidavit by Mr. Robert- 
son, that these covenants possessed some legal validity, 
which happens to be the precise point in dispute. 

The controverting affidavits of the plaintiffs in error 
fully repel these charges. There are, however, some state- 
ments in the affidavit of Mr. Robertson designed to sup- 
port the notion of conspiracy and want of good faith which 
may be particularly noticed : 


The intimation is thrown out by him (page 9) that 
the lessee-company has no faith in the defense based 
upon the alleged want of corporate power to make 
and take leases, because it has, since this suit 
arose, engaged in negotiations, for the leasing of 
its own road. ‘This is a 1eference very unfor- 
tunate for the maker of it. It is true that the 
lessee-company has engaged in negotiations for 
the placing of its business’ under the control of 
two other companies, but when the parties were 
sufficiently agreed as to terms to allow a submis- 
sion of the proposed arrangement to counsel for an 
opinion, that submission was made, and the advice 
was given that the proposed arrangement would be 
utterly invalid because it amounted to a lease of the 
road. Upon receiving that advice the negotiations, 
so far as they had in view anything in the nature of 
a lease, were promptly abandoned; and so far as they 
have since been continued, relate only to the making 
of some traffic arrangements to which the objection 
of want of corporate power cannot arise. 


The lessor asserts a failure by the lessee to pay obli- 
gations assumed by it independently of the alleged 
lease. All these assertions are fully met by denials. 
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3. The circumstance is pointed out (page 9) that a ma- 
jority of the directors of the lessee-company at the 
present time were directors of the company at the 
time of the execution of the lease. But, surely, it is 
,no unusual thing for the directors of corporate bodies 
to enter into arrangements which, upon investigation, 
turn out to be legally invalid. 

In such bodies there is frequently such confidence 
in one man that his influence is controlling: Mr. 
Robertson himself says (p. 10) that ‘‘the lessee-com- 
pany, until the end of the year 1883, had as its president 
Henry Villard, and its policy appeared to be to aid an- 
other company, the Oregon and California Railroad 
Company.” Herein is found the explanation of this 
extraordinary lease, which imposes upon the lessee- 
company for 96 years a road which can with difficulty, 
if at all, pay its running expenses, with an obligation 
to pay an annual rent of £28,000, and to assume a 
heavy debt besides. It was a great advantage to the 
Oregon and California Railroad Company, in which 
Mr. Villard held a large interest. It will not be a 
matter difficult to understand that the directors of the 
Oregon Railway and Navigation Company eventually 
lost faith in the fidelity of their principal officer, and 
were thus led to scrutinize more closely those meas- 
ures brought about by him in which they had par- 

- ticipated. It may be a disagreeable duty for directors 
to disavow their own acts, when advised that such 
acts are legally invalid, but it is none the less a duty. 


4. The moving party alludes (p. 10) even to the circum- 
stance that the lessee-company in answering the com- 
plaint in the court below exercised its right of putting 
in issue the allegation in the complaint of the corpo- 
rate existence of the plaintiff in the court below, not- 
withstanding, as is alleged, the fact of such corporate 
existence had been admitted by its attorney (p. 10). 
This statement is not strictly accurate. The counsel 
making such admission was not the attorney of the 
company, nor did he have charge of the litigation in 
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the court below. And the alleged admission was 
coupled with the statement that the question of the 
corporate existence of the lessor-company was a 
doubtful matter, upon which different opinions might 
be entertained—a fact the affidavit has not the candor 
to state. : 


. The moving party regards it (p. 10) as another proof 


of bad faith that the lessee-company has selected, as 
its mode of testing the validity of the lease, a refusal 
to pay the rent. Mr. Robertson insists that the lessee 
company, instead of awaiting an action at law, should 
have itself filed a bill in equity to cancel the lease, and 
meantime have continued to pay the rent. Even ‘*a 
barrister at law” should know that courts of equity 
are not easily induced to entertain bills for the cancel- 
lation of instruments where the party complaining 
has a good defense against them atlaw. That an 
officer of a corporate -body paying out its moneys 
under a contract which it is distinctly advised is in- 
valid, incurs the penalty of personal liability, is a 
matter familiar to most laymen. 


There is an assertion in Mr. Robertson’s affidavit (p. 
9), that the lessee-company received a sum of $80,000 
from the lessor-company, to be applied toward the 
performance of certain work on the leased road, and 
that it has refused to perform the work. This asser- 
tion is distinctly denied by the opposing affidavit of 
J. C. H. Prescott... ..The fact is, as stated in the affi- 
davits of Mr. Prescott and C. J. Smith, that the lessee 
company has expended upon the permanent improve- 
ment of the leased road many thousands of dollars in 
addition to the sum of $80,000 referred to by Mr. Rob- 
ertson, which it was not obliged to expend by any 
obligation inside or outside of the lease. 


7. The assertion is made in the affidavit of Mr. Robert- 


son, that some branches of the leased road were 
suffered to fall into disrepair, and perhaps, disuse, 
prior to the refusal to pay the rent. The precise — 
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10 


quantum of truth in this: statement is shown in the 
opposing affidavit of Mr. Prescott; and as no com- 
plaint appears to have been made by the lessor-com- 
pany prior to the bringing of this action, concerning 
any such conduct.on the part of the lessee-company, 
it may fairly be presumed that any such disuse of the q 
road was a measure expedient to be adopted by any 
party having the obligation to maintain it. Any 
conduct on the part of the lessee which, at the time, 
passed without criticism or objection on the part of 
the lessor cannot be made now to wear any very 
heinous papers ' t 
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8. The assertion or intimation is made by the affidavit of 
Mr. Thomas Thornton, that it will be a result of the 
extinguishment or liquidation of the Oregonian Com- 
pany (Limited)—-which he says there is danger of— 7 
that the Oregon Railway and Navigation Company will 7 | 
practically escape-all its obligations under the lease in } 
question. This assertion the undersigned fail to com- 
prehend. This leased road has, we fully believe, no 
value whatever; but if the lease were to be held valid, 
it is an asset of the Oregonian Company of exceed- 
ingly great value, for the Jessee is of complete pecuni- 
ary responsibility. It cannot be the effect of any 
liquidation of the Oregonian Company that its assets 
will be destroyed. They may be transferred to credi- 

tors, but it may be regarded as certain that the result : 
of any such transfer will not be to relieve the lessee- ' 
company from any of its obligations under this lease, 

- should it be eventually determined that the lease pos- 
‘gesses any vabalty: 
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The affidavits submitted by the plaintiffs in error refute 
the unfounded statements of the defendant’s affidavit, and 
repel all imputations of bad faith on the part of the lessee- 
company. They make it clear that upon the retirement 
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of Mr. Villard from the presidency of the company, its 
affairs were found in much embarrassment and confusion: 
This lease was found to be so grievous a burden, as to ex- 
cite inquiry as to the circumstances under which it was 
executed. The conclusion was that it never would have 
been executed, except for the controlling influence of Mr. 
Villard, and that in bringing it about he was moved by 
considerations other than the welfare of the lessee-com- 
pany. The opinions of counsel were sought, and these 
unanimously declared the legal invalidity of the leage. 
The action which the lessee-company was thereupon ad- 
vised to take, and did take, was the invariable course 
pursued in such cases; and that was to simply refuse to 
perform the pretended covenants, and to await an action 
at.law in which the invalidity could be asserted. 

Such action would indeed necessarily subject the lessor- 
company to much inconvenience, and in consequence 
of that the president of the lessee-company undertook to 
go the verge of his authority, and ran the hazard of per- 
sonal liability by signing. a paper to the effect that he 


‘would do all in his power to induce the lessee-company to 


continue the operation of the road for six months, in 
order to give the lessor company an opportunity for meet- 
ing the emergency in such manner as might seem to 


‘them most fit, and the road was so operated. No diffi- 


culty or embarrassment would have arisen if the lessor- 
company had made its arrangements, in the course of that 
six months, to take possession of their road and operate it. 
It-is now intimated in their affidavits that they could not 


‘have adopted such a course without running the hazard 
of a charge that they had accepted a surrendered lease. 


This is a wholly uncandid pretense. An agreement 


between the two companies that such operation by the. 


lessor company should not work any disadvantage to 
their rights under the lease, as they might be eventually 
determined, would have been completely effectual. It 
would have been promptly given by the lessee-company 


had it been asked for. The request was never ™o4-— 


6. 
O/f-c reece e Gor C 


eet 


Ca ahi 
a 9 


‘ se i tee XH Pp ee, ee 
fa oP SOG rs ees ce et 


wihsigs Mial! habe bam AE RO RO ee alee Ae 
a” be at ea, eta Se MONS. 34s SE Le es 
, - : ty RS sp 


> ‘4 Ke Dy % a = 
Pie epee RRA Maw E EAS 


ed nite y 

* ‘ ae inet At 

REND NORE SO ENO AR Se 
raat a ee a a eee 


~ is 
1iae 
6 1G 
= 18) 
Si 
ari 


12 


IN THE SUPREME COURT OF THE UNITED STATES. 


; ps 
OCTOBER TERM. : 


THE OREGON RAILWAY AND 
NAVIGATION COMPANY, 


Plaintiff in Error, 
VS. 


THE OREGONIAN RAILWAY Com- 
PANY (LIMITED), 


Defendant in Error. 


AFFIDAVIT OF C. H. PREscoTT, MANAGER OF THE OREGON 
RAILWAY AND NAVIGATION CoMPANY, PLAINTIFF IN 
ERROR. | 


I, C. H. Prescort, being first duly sworn, do say: That 


I am the manager of the Oregon Railway and Navigation. 


Company, plaintiff in error, and am, and at all times have 
been, well acquainted with the relations of that company 
to the railroad and property mentioned in the affidavit of 
Mr. Edmund Robertson, filed herein; I was well acquainted 
with the condition of said road at the time it was taken 
possession of by the plaintiff in error, under the pretended 
contract of lease mentioned in said affidavit (hereinafter 
referred to as the ‘‘lease”), and at the time the same was 
surrendered to the custody of the Receiver, as hereinafter 
stated. 

It is not true that the franchises of the defendant in 
error are endangered by the delay that must ensue if this 
cause is not advanced; such franchises are in no danger 
whatever from any cause. 

It is not true that the plaintiff in error has at any time 
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by neglect: or waste, or other means, injured said road, or 
made it incapable of being safely operated; said company 
has not neglected said road or committed any waste in re- 
spect thereto, or by any act made repairs thereon neces- 
sary; and I further say that with the exception of the two 
bridges mentioned in said affidavit, said road is in all re- 
spects in as good repair, or sv was when the plaintiff in 
error delivered it tothe Receiver, as it was when said plain- 
tiff received it. 

As to the statement that one of said bridges was taken 
down by the plaintiff in error, the facts are as follows: one 
span of said bridge had been entirely washed away by high 
water; the piers supporting the bridge had become under- 
mined from the same cause, and the entire structure ren- 
dered wholly unsafe and useless; the plan of said bridges 
was faulty, and as designed and constructed, they were 
wholly inadequate to the requirements of the road; the re- 
maining portions of the bridge, so partially washed away, 
were carefully taken down by the plaintiff in error, and 
preserved; this was done solely to prevent further loss 
in the washing away of said materials, and because it was 
not practicable to. repair said bridge. 

It is true that the House of Representatives of the Ore- 
gon Legislature did, in January, 1885, pass a bill for the 
forfeiture of railroads, upon failure to operate such roads 


‘for the period of six months; such bill applied to all cor- 


porations, whether domestic or foreign; it was defeated 
upon a vote taken in the Senate; a special session of the 
Oregon Legislature, at which a large amount of general 
legislation has been had, has just ended; no measure look- 
ing to a forfeiture of any of the franchises of the defend- 
ant in error, was passed by said body, nor was any meas- 
ure having or intended to have that effect suggested therein; 
there was no suggestion of judicial proceeding for such 
forfeiture, except such as has been made by the attorneys 
of such defendant, for the purpose of influencing judicial 
action in its behalf. | 

I further say that all the taxes referred to in the affidavit 
of Mr. Edmund Robertson have.been paid by the plaintiff 
in error, excepting about the sum of four dollars due in 
Lane County, which it is willing to pay ; that such taxes 
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have been paid from time to time, the last payment hav- 
ing been made about a month since, and prior to any 
knowledge on the part of the plaintiff in error that an at- 
tempt would be made to advance this cause. The defense in 
this case is not, as stated in the affidavit of Mr. Edmund 
Robertson, a conspiracy to defeat the rights of the defend- 
ant in error; but it is made in good faith to protect the 
rights of the stockholders of the plaintiff in error. Said 
lease is in fraud of their rights. It was made solely in the 
interest of the Oregon and California Railroad Company. 
Its object was to relieve said last-named:company from the 
competition which previously existed between its lines and 
those of the defendant in error, and to ‘relieve said Oregon 
and California Company from the ‘‘ danger of the con- 
struction of a line down the Willamette Valley into the 
‘City of Portland, parallel to its own two lines, on the right 
and left bank of the river,” which construction the defend- 
ant in error had already commenced. The lines pretended 
to be leased have no near connection with the lines of 
transportation which the plaintiff in error is organized to 
construct and operate. Its capital stock was subscribed 
solely with a view to those lines, the termini of which are 
specified in its articles of incorporation. 

And I further say, as to the statement contained in said 
affidavit made to show bad faith on the part of the plain- 
tiff in error, that it is engaged in negotiating a lease of its 
own lines; that it has not entered into any lease of its 
lines ; that its lack of power to do so has prevented such 
action on its part. It has not engaged in negotiating any 
lease at any time of its lines, except upon the condition 
that there should be such legislative action as would author- 
ize such contract. ‘ . 

It is not true that the plaintiff in error used the said road 
in violation of the terms of the pretended lease, or that it 
allowed such road to fall into disrepair, or in any way 
sacrificed its traffic, or made any secret agreement with 
the Oregon and California Railroad Company. The $80,000 
mentioned in the affidavit of Mr. Edmund Robertson, as 
having been received by thé plaintiff in error for the per- 
formance of work on the said road, was all expended in 
good faith theron as intended and agreed; and the fur- 
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ther sum of $29,216.46 from its own funds has been in like 
manner employed and expended by the plaintiff in errof. 
In addition to these expenditures it has expended about 
$44.531 in providing warehouses along the line of said 
road for the storage of freight and the accommodation of 
its business. 

I further say that the directors of the plaintiff in error 
did not authorize the pretended lease, nor was the same 
ever ratified hy its stockholders. Its directors at the time 
consisted of eleven members, four of whom at a special 
meeting pretended to pass a resolution authorizing said 
lease. No notice was given of the object of said special 
meeting to the absent members of said board, There were 
only said four members present at said meeting. In pursu- 
ance of said resolution, and not otherwise, Henry Villard, 
the president of said plaintiff in error, signed said lease as 


_the president of the plaintiff inerror. Said Villard was at 


the time the president of the said Oregon and California 
Railroad Company, and the effect of said lease was to 
benefit the said company at the expense of the plaintiff in 
error. Jl append to this affidavit an extract from the re- 
port of said Villard, as president of the Oregon and Cali- 
fornia Railroad Company, to the stockholders of said com- 
pany, for the year 1881, to which reference is made by 
me to show the effect of said lease as to the said last-named 
company. And I further say that it was never the policy 
of the plaintiff in error to aid the Oregon and California 
Railroad Company. I believe such to have been the policy 
of said Villard, and I believe such policy on his part was 
due to his position as the president of that company, and 
to his relations with the holders of its stock and bonds in. 
Germany, and that these facts were well known to the 
defendant in error at the time of the pretended execu- 
tion of said lease; that. it knew Mr. Villard’s interest in 
the Oregon and California Company, and his relations 
thereto, and his purpose to aid the road of that company, 
and to advance the interests of its owners and creditors at 
the expense of the plaintiff in error, and that it availed 
itself of such knowledge to urge said contract of lease. 
The defendant in error well knew at the time that the 
plaintiff in error would receive no consideration or ad- 
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vantage for the obligations imposed upon it by the terms 
of said lease. 

It is not true that the plaintiff in error at any time re: 
sorted to pleas in its defense herein, which were intended 
for delay to embarass the defendant in error. 

It is not true that the management of the road 
pretended to have been leased while in the hands of 
the plaintiff in error, has been of a character inconsistent 
with good faith, or that there has ever been any intention 
on its part to wreck, destroy or injure the said road. The 
plaintiff in error, during the time said road was in its pos- 
session, expended for construction and betterments the sum 
of $116,411.16, and during the same time it expended for 
warehouses along said road the further sum of $44,513.64. 
It kept said road in complete repair, except as to the said 
bridges, and honestly worked the same. No complaint 
was at any time made by the defendant in error, as to the 
conduct of the plaintiff in error in the management of 
_gaid road until after the latter had refused to be longer 
bound by the said pretended lease. 

The plaintiff in error fylly paid the rental provided for 
in said pretended lease up to the 15th day of May, 1884. 
Prior to that date it informed defendant in error of its 
determination to surrender said property, and to no longer 
be bound by the said lease, so far as the same remained 
unexecuted. That thereupon the -defendant in error 
represented to the plaintiff in error that it would suffer 
great loss and embarrassment if the operation of said 
road should be discontinued, and requested said plaintff 
to continue to operate said road for the further period of 
six months from said May 15th. The plaintiff in’ error 
thereupon consented to so operate said road. In pursuance 
of such request and promise the said companies, the plain. 
tiff in error, by its President, T. Jefferson Coolidge, and 
the defendant in error, by its attorney in fact, Mr. Ed- 
mund Robertson, on the 15th day of May, 1884, entered 
into an agreement, whereby it was agreed that the plain- 
tiff in error would in effect continue the operation of said 
road: for the further period of six months, to prevent 
losses and embarrassments that might otherwise result. 
A copy of. said agreement is attached to this-affidavit. [ 
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refer to it as showing, notwithstanding the statements 
in the affidavit of Mr. Edmund Robertson to the contrary, 
the good faith of the plaintiff in error and its disposition 
not to injure, dismantle, wreck or destroy said property. 

In pursuance of such agreement the plaintiff in error 
did continue to maintain and operate said road until the 
5th day of November, 1884, when the defendant in error 
‘brought its suit in equity in the Circuit Court of the 
United States for the District of Oregon, against the plain- 
tiff in error, to enforce a specific performance of the said 
contract of lease. Upon the filing of said bill an order 
was issued on application of said defendant in errror, en- 
joining the plaintiff in error from ceasing to operate said 
road until the further order of the Court in that respect 
made. Thereafter, and on the dav of April, upon the 
motion of the said defendant in error, a Receiver was ap- 
pointed to take charge of and operate said road during 
the pendency of said suit. At the suggestion of the de- 
fendant in error one Chas N. Scott was appointed as such 
Receiver, who thereupon duly qualified and entered into 
the possession of said property, and operated said road, 
and continues to do so at the present time. Thereafter, 
and on the day of May, 1885,.a demurrer to the bill 
of complaint in said suit was sustained, and said bill was 
dismissed by the Court, except for the purpose of retain- 
ing said Receiver. 

The plaintiff in error has not tried to avoid responsi- 
bility under said lease for the time it remained in posses- 
sion thereunder. It does not desire to retain any advan- 
tage therefrom, nor prejudice the defendant in error in 
any of its rights or interests by any act or thing done in 
pursuance of said lease. It-offered to restore said property 
in as good repair and condition in all respects as when it 
received the same, which offer was refused. 

I further say that thirty miles of the said railroad -was 
acquired by the defendant in error from a corporation 
known as the Willamette Valley Railway Company, which 
company constructed said road and conveyed the same to 
the Oregon Railway Company (Limited) a corporation 
organized by the promoters of the defendant in error, by 
which it was conveyed to the Oregonian Railway Com. 
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pany (Limited) the defendant in error; that said Wil- 
‘lamette Valley Railroad Company and said Oregon Rail- 
way Company (Limited) are corporations organized and 
existing under the laws of the State of Oregon; that on 
the 10th day of September, 1885, a suit in equity was be- 
gun in the Circuit Court of the State of Oregon for the 
County of Yamhill, by B. B. Branson and others against 
the Willamette Valley Railway Company, The Oregon 
Railway Company (Limited) The Oregonian Railway Com- 
pany (Limited) defendant in error, and the Oregon Rail- 
way and Navigation Company, plaintiff in error, to cancel 
and declare void the conveyances by which the said thirty 
miles of railroad was conveyed to the Oregon Railway 
Company (Limited) and by which the same was conveyed 
from the latter company to the defendant in error, and to 
decree the lease in question, so far as it relates to said 
thirty miles of road, void and of no effect; that an account- 
ing and a decree against the plaintiff in error for rents and 
profits found due is also prayed for in said suit. Said 
suit having been removed on petition to the Circuit 
Court of the United States for the District of Ore- 
gon, is now pending in that Court on a _ motion 
to remand to the State Court for the County of Yambhill. 
Iam advised by the attornevs of the plaintiff in error in 
this State that said State Court has jurisdiction to deter- 
mine said suit, and that if the matters stated in said bill 
are true the plaintiffs therein will be entitled to relief. I 
believe it to bethe fact that the motion to advance this 
cause is made because of the pendency of said suit, and to 
anticipate any decision therein adverse to said defendant in 
error. The said defendant well knew when it begun this 
action that it would require about three years in which to 
reach a judgment in the Supreme Court of the United 
States, and the fact was so stated in a report made by the 
said Edmund Robertson at the time to the directors of his 
company in England; said directors were therebv advised 
to make provision for the requirements of their company 
with a view to such delay, notwithstanding the fact that 
this action might have been brought, if said directors had 
so elected, in a Court of the State of Oregon, and prosecuted 
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to a final judgment in the Supreme Court of the State at 
the last March term thereof. 
. C. H. PRESCOTT. 


me, this 26th day of Novem- 
ber, A. D., 1885, 


[SEAL. ] GEO. H. Deuba 
Notary Public for Oregon. 


Subscribed and sworn to before 3 


EXHIBIT “ A.” 


Extract from the report of Henry Villard, President of 
the Oregon and California Railroad Company; to the 
stockholders of said company for the year 1881, being 
pages 10 and 11 of said report: 


‘*Several causes contributed to this great improvement 
‘fin the earnings of the company in the year 1881. In 
‘* the first place, owing to the scarcity of ocean tonnage on 
‘‘ the entire Pacific coast for the export of grain during 
‘* 1880, a large portion of the wheat crop of that season 
‘*remained in the country until the early part of 1881, 
‘‘ thus adding to the companies’ transportation considera- 
‘* ble tonnage that, under ordinary circumstances, would 
‘‘ have been carried during the preceding season. 

‘*Still, as there was a partial failure of the wheat crop 
‘*in 1880, the gain from this source was not very large. 
‘“The harvest of 1881, however, was very satisfactory, 
‘‘and produced the greater portion of the increase in the 
‘‘volume of traffic over the companies’ lines. Coupled 
‘¢ with this increase of tonnage, there came the restoration 
‘‘of rates, upon my return to the management of the 
‘‘company, in pursuance of the action of the general 
xs _ of the bondholders, at Frankfort-on-the-Main, 

‘on May 5, 1881. In other words, the termination of the 
‘** hurtful competition which existed previously between 
‘‘ the lines or this company, the steamboats running on 
‘the Willamette River, and the narrow-gauge lines 
‘‘ owned by the Oregonian Railway Company (Limited), of 
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‘Scotland, enabled the company to charge much better 
‘‘rates on grain than it had received during the year 
*€ 1850, 

‘“The competition by water was ended by the friendly 
‘relations now permanently established, it is hoped, 
‘‘ between this company and the Oregon Railway and 
‘* Navigation Company, through the personal union, so to 
‘‘ speak, of common management, represented by myself ; 
‘‘ and that by land through the lease, by the last mentioned 
‘company, of the Oregonian Company’s system. This 
‘* lease not only relieved this company from the great 
‘* danger of the construction of aline down the Willamette 
‘* Valley into the City of Portland, parallel to its own two 
‘lines on the right and left bank of the river, which con- 
‘* struction the other company had already commenced, 
‘* but also resulted in direct benefit to this company, from 
‘\a traffic arrangement between it and the lessee, under 
‘‘ which the entire upper Willamette traffic tributary to 
‘‘the narrow gauge lines now reaches Portland by this 
‘“company’s lines. It is not too much to say that but for 
‘‘ the higher rates on the increased tonnage, together with 
‘‘the income derived from the business of the narrow- 
‘gauge lines, the net revenue for 1881 would not have 
‘* much exceeded that of the previous year.” 


EXHIBIT ‘“‘B.” 
MEMORANDUM. 


The Oregon Railway ahd Navigation Company having 
asserted the legal invalidity of the lease executed to that 
company by the Oregonian Railway Company (Limited), 
dated August, 1881, and disavowed and disclaimed any 
obligation thereunder, and having offered to restore and 
tender to the company last mentioned the property pur- 
porting to be demised by said lease, and Edmund Robert- 
son, representing the said Oregonian Company, having re- 
quested Mr. T. Jefferson Coolidge, President of the said 
Oregon Railway and Navigation Company, to continue the 
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operation of the railroad, purporting to be demised by said 
lease, for the purpose of preventing embarassments and 
losses which might result from suddenly discontinuing the 
operation of the said railroad, Mr. Coolidge has expressed 
his willingness to use his efforts to procure the operation 
of said road to be continued for a period of six months, 
from the present time, so far as the same may be accom- 
plished without serious loss to the O. R. and N. Co.; but 
it is understood that he incurs hereby no legal obligation, 
either personally, or on behalf of said company. And it 
is also understood, that noact by him or by said O. R. and 
N. Co. in so continuing the operation of said road, shall in 
any manner prejudice or work any disadvantage to said O. 
R. and N. Co. in the position taken by said company as 
aforesaid, or in any position it may hereafter take in re- 
spect to said lease in any snit, action or proceeding, or 
otherwise. 

It is further expressly understood that the said Edmund 
Robertson, on behalf of the Oregonian Railway Company, 
makes no admission that the said lease is other than valid 
and binding in all particulars, and that this paper shall in 
no way prejudice the rights of the Oregonian Railway 
Company under or in respect to said lease. 


Dated, May 15, 1884, New York, 


(Signed. ) T. JEFFERSON COOLIDGE, 
Prest. Oregon R’w. and N. Co. 


EDMUND RoBERTSON, 
Attorney in fact for the Oregonian 
Railway Company (Limited). 
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IN THE SUPREME COURT OF THE UNITED 
STATES, 


OCTOBER TERM. 


THE OREGON RAILWAY AND 
NAVIGATION COMPANY, 
Plaintiff in Error, 


VS. 
THE OREGONIAN RAILWAY ComM- 


PANY (LIMITED), 
Defendant in Error. 


AFFIDAVIT OF C. J. SMITH, COMPTROLLER OF THE OREGON 
RAILWAY AND NAVIGATION COMPANY, PLAINTIFF IN 
ERROR. 


I, C. J. SMITH, being first duly sworn, do say that I am 
the comptroller of the Oregon Railway and Navigation 
Company, plaintiff in error, which position I have held 
since prior to the making of the pretended lease upon 
which this action is brought. As such ofticer of the com- 
pany I have audited all accounts for expenditures made by 
said company upon or on account of the railroad pretended 
to have been leased, during the time such road was oper- 
ated by the said plaintiff in error. There was received 
by the plaintiff in error from the defendant in error to be 
expended upon said road the sum of $87,115. Said plain- 
tiff expended in improvements and betterments upon said 
road during said time the sumof $116,411.16. In ad- 
dition to the said expenditure the said plaintiff expended 
during the same time the further sum of $44,531.64 in the 
construction of warehouses to accommodate the business 
of said road. 

C. J. SMITH. 


Subscribed and sworn to before nie, | 
the undersigned, this 26th day of 
November, A. D. 1885, \ 
| SEAL. | Gro. H. DuRHAM, 

Notary Public for Oregon. 


-_ 


-_ 
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SUPREME COURT OF THE UNITED STATES. 


| 


THE OREGON RAILWAY AND 
NAVIGATION COMPANY, 
Plaintiff in Error, 


AGST. 


THE OREGONIAN RAULWAY Com- 
PANY (LIMITED), 
Defendant. 


Southern District of New York, ss.: 

ELIJAH SMITH, of the City of New York, being duly 
sworn, says: 

IT am the President of the Oregon Railway and Naviga- 
tion Company, the plaintiff in error herein, and have been 
such President since the 17th day of July, 1884, and the 
Chairman of its Executive Committee. 

Upon becoming such President, | learned that the Navi- 
gation Company had declined to perform any of the al- 
leged covenants on its part,, contained in an alleged lease 
of the Oregonian Railroad in Oregon, executed by the 
Oregonian Company (Limited‘, to the Oregon Railway 
and Navigation Company, upon the ground that said lease 
was wholly void at law. I learned that legal opinions to 
that effect had been given to the Navigation Company by 
several well known and competent counsel, and I believed 
such opinions to be correct, and that such belief has been 
shared by the other members of the Board of Directors of 
the Navigation Company. It seemed to me to be plainly 
my duty, and the duty of said board, to continue the same 
course of action in reference to said lease which had been 
resolved upon by my predecessor, Mr. T. Jefferson Cool- 
idge, as President of the company. 
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The suit of the Oregonian Company against the Naviga- 
tion Company, to recover rent under the said lease, has 
been defended solely with the view of asserting and pro- 
tecting the rights and interests of the Navigation Com- 
pany with as little loss and damage to the Oregonian Com- 
pany as was possible. I further say that there has been 
no time during my presidency of the Navigation Com- 
pany that any proposition on the part of the Oregonian 
Company to take possession of their road and operate it, 
without any prejudice whatever to their rights under the 
alleged lease, as they should eventually be determined to 
be, would not have been promptly accepted by the said 
Navigation -Company. 

I have read the affidavits of Edmund Robertson and 
Thomas Thornton contained in the printed papers upon 
the motion of the Oregonian Company herein, and I say 
that each and every statement, or suggestion, to the ef- 
fect that the defense made by the Navigation Company in 
this action against the claim of the Oregonian Company 
for rent, is not a bona fide defense, or that it is a conspir- 
acy, or in pursuance of any conspiracy to defeat the 
rights of the Oregonian Company, are wholly false. 

In respect to the statement in the affidavit of the said 
Robertson that the Navigation Company has been, and 
still is, engaged in negotiating for the lease of its own 
railroad in Oregon to another: company, I say that it is 
true that negotiations looking to such an object had been 
pending prior to the month of September last for a con- 
siderable period of time, and that such negotiations were 
conducted by myself, principally, on the part of the Navi- 
gation company ; but that they were at all times subject 
to the contingency that the lease either should be, or in 
some manner be made to be, valid in law. That in the 
summer of the present year the parties to such 
negotiations were so far agreed upon the terms of it 
as to enable the matter to be submitted to counsei 
for an opinion as to the validity of such a_ transac- 
tion, and that on the part of the Navigation Company 
I submitted the results of such negotiations to James 
C. Carter, Esq., of New York, counsel for said company, 


for his opinion thereon, and was advised by him in = writ- 
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ing that such a contemplated lease would be absolutely in- 
valid in law, for want of corporate power upon the part of 
said company to make such a lease. I was also informed 
at that time that this opinion was concurred in by Sidney 
Bartlett, Esq., of the Boston bar, as counsel for the Union: 
Pacific Railroad Company, one of the proposed lessees. 
Upon receiving this opinion from the counsel of this com- 
pany, the negotiations for a lease were promptly aban- 
doned, and the same counsel was instructed to draw a 
project fora proposed traffic agreement which should not 
be subject to the objection presented by the proposed lease- 
—that the Navigation Company had no power to make it. 
—and which should yet accomplish all, or most, of the 
objects contemplated by such lease; and that the negotia- 
tions between the several companies, so far as they have 
since continued, have been confined to such projected 


‘traffic agreement. 


ELIJAH SMITH. © 


Sworn to before me, this 3d 
day of Decemer, 1885, 
LAWRENCE KNEELAND, 
[SEAL. | Notary Public, 
Kings Co. 
Cect. filed in N. Y. Co. 


SUPREME COURT OF THE UNITED STATES. 
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THE OREGON RAILWAY AND 
NAVIGATION COMPANY, 
PIff. in Error, 


VS. 


THE OREGONIAN RAILWAY CoM- 
PANY (LIMITED). 


eC ee 


Southern District of New York, ss.: 


ELIJAH SMITH, residing in said district, being duly sworn, 
says: The statement of Mr. Edmond Robertson, in his 
affidavit herein, to the effect that Mr. James C. Carter was 
or is the attorney of the Oregon Railway and Navigation 
Company, either in this action or otherwise, or that he 
submitted a brief in this cause in the Court below, is incor- 
rect. Mr. Carter has been counsel for said company, and 
as such counsel furnished an opinion to the company con- 
cerning the validity of the lease of the Oregonian road be- 
fore this action was begun in the Court below. This 
opinion, as deponent believes, was submitted to the Court 
below. 

ELIJAH SMITH. 


‘ 


Sworn to before me, a Notary | 
Public, this 4th day of De- 
cember, 1885, 


ARTHUR BELL, 
[SEAL. | Notary Public, 
Kings County. 
Certificate on file in New York County. 
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IN THE 


Supreme Court of the United ptates 


OCTOBER TERM 1887. 


THE OREGON RAILWAY AND NAVIGATION COM- 
PANY, Plaintiff in Error, 


US. 


THE OREGONIAN RAILWAY COMPANY, LIMITED, 
Defendant in Error, 


Copy of Constitution and Laws Referred to by 
Defendant in Error. 


Copy of Sections of “British Companies Act of 1862” 
Referred to in the Record. 


THOMAS MCGILL & CO., LAW PRINTERS, WASHINGTON, DO. C. 
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IN THE : 


SupremeCourt of the Anited States. 


October Term 1887. 


THE OREGON RAILWAY AND NAVIGATION | 
ComMPANY, Plaintiff in Error, 
US. ) No. 275. 
THE OREGONIAN RAILWAY COMPANY, | 
ITED, Defendant in Error. 


-<e- 
—_ 


Copy of Constitution and Laws Referred to by 
Defendant in Error. 


Copy of Sections of “British Companies Act of 
1862” Referred to in the Record. 
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SECTION VI. 


Any seven or more persons associated for any lawful | 
purpose may, by subscribing their names to a memo- 
randum of association, and otherwise complying with 
the requisitions of this act in respect of registration, 
form an incorporated company, with.or without limited 
liability. 

SEcTION VIII. 
Where a company is formed on the principle of hav- 


ing the liability of its members limited to the amount 
unpaid on their shares, hereinafter referred to as a com- 
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pany limited by shares, the memorandum of association 
shall contain the following things (that 1s to say): 

(1) The name of the proposed company, with the ad- 
dition of the word ‘‘ limited’’ as the last word in such 
name: 

(2) The part of the United Kingdom, whether Zzg- 
land, Scotland, or Ireland, in which the registered office 
of the company is proposed to be situate: 

(3) The objects for which the proposed company is to 
be established: 

(4) A declaration that the liability of the members is 
limited: 

(Ss) The amount of capital with which the company 
proposes to be registered divided into shares of a certain 
fixed amount: 

Subject to the following regulations: 

(1) That no subscriber shall take less than one share: 

(2) That each subscriber of the memorandum of asso- 
ciation shall write opposite to his name the number of 
shares he takes. 


SECTION IX. 


Where a company is formed on the principle of hav- 
ing the liability of its members limited to such amount 
as the members respectively undertake to contribute to 
the assets of the company in the event of the same 
being wound up, hereinafter referred to as a company 
limited by guarantee, the memorandum of association 
shall contain the following things: (that is to say), 

(1) The name of the proposed company, with the 
addition of the word ‘‘limited’’ as the last word in 
such name: 

(2) The part of the United Kingdom, whether Zug- 
land, Scotland, or Ireland, in which the registered office 
of the company is proposed to be situate: 

(3) The objects for which the proposed company is 
to be established: 


es 


* 
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(4) A declaration that each member undertakes to 
contribute to the assets of the company in the event of 
the sane being wound up, during the time that he is a 
meinber, or within one year afterwards, for payment of 
the debts and liabilities of the company contracted 
before the time at which he ceases to be a member, and 
of the costs, charges, and expenses of winding up the 
company, and for the adjustment of the rights of the 
contributories amongst themselves, such amount as may 
be required, not exceeding a specified amount. 


SECTION XI. 


The memorandum of association shall bear the same 
stamp as if it were a deed, and shall be signed by each 
subscriber in the presence of, and to be attested by, 
one witness at the least, and that attestation shall be a 
sufficient attestation in Scotland, as well as in England 
and /reland: It shall, when registered, bind the com- 
pany and the members thereof to the same extent as if 
each member had subscribed his name and affixed his 
seal thereto, and there were in the memorandum con- 
tained, on the part of himself, his heirs, executors, and 
administrators, a covenant to observe all the conditions 
of such memorandum, subject to the provisions of 
this act. 

Articles of Association. 


SECTION XIV. 


The memorandum of association may, in the case of 
a company limited by shares, and shall, in the case of 
a company limited by guarantee or unlimited, be ac- 
companied, when registered, by articles of association 
signed by the subscribers to the memorandum of asso- 
ciation, and prescribing such regulations for the com- 
pany as the subscribers to the memorandum of associa- 
tion deem expedient: The articles shall be expressed 
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in separate paragraphs, numbered arithmetically : They 
may adopt all or any of the provisions contained in the 
table marked A in the first schedule hereto: They 
shall, in case of a company, whether limited by guar- 
antee or unlimited; that has a capital divided into 
shares, state the amount of capital with which the 
company proposes to be registered ; and in the case of 
a company, whether limited by guarantee or unlimited, 
that has not a capital divided into shares, state the 
number of members with which the company proposes 
to be registered, for the purpose of enabling the reg- 
istrar to determine the fees payable on registration: In 
a company limited by guarantee or unlimited, and hav- 
ing a capital divided into shares, each subscriber shall 
take one share at the least, and shall write opposite to 
his name in the memorandum of association the num- 
ber of shares he takes. 


SECTION XVI. 


The articles of association shall be printed, they shall 
bear the same stamp as if they were contained in a 
deed, and shall be signed by each subscriber in the 
presence of, and be attested by, one witness at the least, 
and such attestation shall be a sufficient attestation in 
‘Scotland as well as in England and Jreland: When regis- 
_ tered, they shall bind the company and the members 
thereof to the same extent as if each member had sub- 
scribed his name and affixed his seal thereto, and there 
were in such articles contained a covenant on the part 
of himself, his heirs, executors, and administrators, to 
conform to all the regulations contained in such arti- 
cles, subject to the provisions of this act; and all moneys 
payable by any member to the company, in pursuance 
of the conditions and regulations of the company, or 
any of such conditions or regulations, shall be deemed 
to be a debt due from such member to the company, 
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and in Exgland and /reland to be in the nature of a 

specialty debt. 

General Provisions. 
SECTION XVII. 


The memorandum of association and the articles of 
association, if any, shall be delivered to the registrar of 
joint stock companies hereinafter mentioned, who shall 
retain and register the same: There shall be paid to 
the registrar by acompany having a capital divided into 
shares, in respect of the several matters mentioned in 
the table marked B in the first schedule hereto, the 
several fees therein specified, or such smaller fees as the 
Board of Trade may from time to time direct; and by 
a company not having a capital divided into shares in 
respect of the several matters mentioned in the table 
marked C in the first schedule hereto, the several fees 
therein specified, or such smaller fees as the Board of 
Trade may from time to time direct: All fees paid to 
the said registrar in pursuance of this act shall be paid 
into the receipt of Her Majesty’s Exchequer, and be 
carried to the account of the consolidated fund of the 
United Kingdom of Great Britain and Jreland. 


SECTION XVIII. 


Upon the registration of the memorandum of associa- 
tion and of the articles of association in cases where | 
articles of association are required by this act or by 
the desire of the parties to be registered, the registrar 
shall certify under his hand that the company is incor- 
porated, and in the case of a limited company that the 
company is limited: the subscribers of the memoran- - 
dum of association, together with such other persons as 
may from time to time become members of the com- 
pany, shall thereupon be a body corporate by the name 
contained in the memorandum of association, capable 
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forthwith of exercising all the functions of an incor- 
porated company, and having perpetual succession and 
a common seal, with power to hold lands, but with such 
liability on the part of the members to contribute to the 
assets of the company in the event of the same being 
wound up as is hereinafter mentioned: A certificate 
of the incorporation of any company given by the 
registrar shall be conclusive evidence that all the requi- 
sitions of this act in respect of registration have been 
complied with. 3 


The following in the same act appears in the first 
schedule of the act, but I am not sure-that it is stated 
in the record and asa part of the act in question ; and 
if it is not, perhaps as a matter of foreign law it cannot 
be properly referred to. 

Items 52, 53, and 55 in the schedules are as follows: 


Directors. 


(52) The number of the directors, and the names of 
the first directors, shall be determined by the subscrib- 
ers of the memoranduin of association. 

(53) Until directors are appointed the subscribers of 
the memorandum of association shall be deemed to be 
directors. 


Powers of Directors. 


(55) The business of the company shall be managed 
by the directors, who may pay all expenses incurred 
in getting up and registering the company, and may 
exercise all such powers of the company as are not by 
the foregoing act, or by these articles, required to be 
exercised by the company in general meeting, subject 
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nevertheless to any regulations of these articles, to the 
provisions of the foregoing act, and to such regulations, 
being not inconsistent with the aforesaid regulations 
or provisions, as nay be prescribed by the company in 
general meeting; but no regulation made by the com- 
pany in general meeting shall invalidate any prior act 
of the directors which would have been valid if such 
regulation had not been made. 


CONSTITUTION OF OREGON, ARTICLE XI, SECTION 2. 


Corporations may be formed under general laws, but 
shall not be created by special laws, except for munici- 
pal purposes. All laws passed pursuant to this section 
may be altered, amended, or repealed, but not so as to 
impair or destroy any vested corporate rights. 


Deady & Lane’s Laws of Oregon, 1874. (P. 524, et seq.) 


SECTION I. 


Whenever three or more persons shall desire to incor- 
porate themselves, for the purpose of engaging in any 
lawful enterprise, business, pursuit, or occupation, they 
may do so in the manner provided in this act. 


SECTION 2. 


Such persons shall make and subscribe written arti- 
cles of incorporation in triplicate, and acknowledge the 
same before any officer authorized to take the acknowl- 
edgment of a deed, and file one of such articles in the 
office of the Secretary of State, another with the clerk 
of the county where the enterprise, business, pursuit, 
or occupation is proposed to be carried on, or the prin- 
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cipal office or place of business is proposed to be located, 
and retain the third in the possession of the corporation. 
) + 
SECTION 3. 
The articles of incorporation, or a certified copy of 
the one filed with the Secretary of State or the county ~ 
clerk, is evidence of the existence of such corporation. 


SECTION 4. 


The articles of incorporation shall specify : 
‘1. The name assumed by the corporation, and by 
which it shall be known; and the duration of the cor- 
poration, if limited ; 
2. The enterprise, business, pursuit, or occupation in 
which the corporation proposes to engage ; 
3. The place where the corporation proposes to have 
its.principal office or place of business ; 
4. The amount of the capital stock of the corpora- 
tion ; 2 
5. The amount of each share of such capital stock ; 7 
6. If the corporation is formed for the purpose of 
navigating any stream or other water, or making or 
constructing any railway, macadamized road, plank 
road, clay road, canal or bridge, the termini of such 
navigation, road, canal, or the site of such bridge. 


SECTION 5: ) 


Upon making and filing the articles of incorporation, 
as herein provided, the persons subscribing the same 
ate incorporators, axd authorized to carry into effect the 
objects specified in the articles, in the manner provided 
in this chapter; and they and their successors, asso- 
ciates, and assigus, by the name assumed in such arti- 
cles, shall thereafter be deemed a body corporate with 
power : 

1. To sue and be sued; 
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2. To contract and be contracted with; 

3. To have and use a corporate seal, and the same to 
alter at pleasure; 

4. To purchase, possess, and dispose of such real and 
personal property as may be necessary and convenient 
to carry into effect the objects of the incorporation; 

5. To appoint such subordinate officers and agents as 
the business of the corporation may require, and pre- 
scribe their duties and compensation; 

6. To make by-laws, not inconsistent with any exist- 
ing law, for the sale of any portion of its stock for de- 
linquent or unpaid assessments due thereon, which sale 
may be made without judgment or execution: Provided, 
That no such sale shall be made without thirty days’ 
notice of time and place of sale, in some newspaper in 
circulation in the neighborhood of such company, for 
the transfer of its stock, for the management of its prop- 
erty, and for the general regulation of its affairs. 


SECTION 9. 
* * * * * Cae * 
From the first meeting of the directors, the powers 
vested in the corporation are exercised by them, or by 
their officers or agents, except as otherwise specially 
provided in this chapter. 


SECTION II. 
* * * * * * *x 
The powers vested in. the directors may be exercised 
by a majority of them, and any less number may con- 
stitute a quorum at all regular or stated meetings 
authorized by the by-laws of the corporation in all 
cases when either the directors or incorporators shall 
have filed with the Secretary of State and county clerk 
a written statement designating such less number suffi- 


cient to form a quorum. 
* * * * * * * 
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SECTION Ig. 
Any corporation organized under the provisions: of 
this chapter, may, at any meeting of the stockholders, 


which is called for such purpose, by a vote of the ina- 
jority of the stock of such corporation, increase or 


‘diminish its capital stock or the amount of the shares 


thereof, or authorize the dissolution of such corporation, 
and the settling of its business, and disposing of its prop- 
erty, and dividing its capital stock in any manner it 
may see proper. 


SECTION 20. 


Any corporation formed for the purpose of navigating 
any stream or other water, may, by virtue of such in- 
corporation, construct any railway, macadamized road, 
plank road or clay road, or canal or bridge, necessary 
and convenient for the purpose of transporting freight 
or passengers across any portages on the line of such 
navigation, occasioned by any rapids or other obstruc- 
tions to the navigation of such stream or other water, 
in like manner and with like effect as if such corpora- 
tion had been specially formed for such purposes; but 
no corporation formed under this chapter, or heretofore 
or hereafter incorporated by any special act of incor- 
poration, passed by the legislative assembly of this 
State or otherwise, for the purpose of navigating any 
stream or other water of this State, or forming the 
boundary thereof in whole or in part, nor any stock- 
holders in such corporation, shall even take or hold 
stock, or any interest, directly or indirectly, in the stock 
of any incorporation which may be formed under this 
chapter, for the purpose of building or constructing 
any road in this chapter mentioned; or shall any such 
corporation ever purchase, lease, or in any way control such 
road or the corporate rights of such last-named corpora- 
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tion: Provided, further, That corporations heretofore 
incorporated, or which may hereafter be formed under 
this chapter for the purpose of establishing and keeping 
a ferry across any stream or other water of this State, 
or forming the boundary thereof, in whole or in part, 
shall not be deemed a corporation for the purpose of 
navigating such stream or water, within the meaning 
of this chapter, nor shall the stockholders thereof be 
restrained from taking or holding stock in a corporation 
formed under this chapter for the purpose of construct- 
ing or building any road. 


Act OF 18TH OCTOBER, 1878, TO AMEND SECTION 20, 
LAST QUOTED. 


Be it enacted by the Legislative Assembly of the State of 
Oregon: 


SECTION I. 


That section 20, of title 1, of chapter 7, of said code 
be amended so as to read as follows: 


SECTION 20. 


Any corporation formed for the purpose of navigating 
any streain or other water, may, by virtue of such incor- 
poration, construct any railway, macadamized road, 
plank road, or clay road, or canal, or bridge necessary or 
convenient for the purpose of transporting freight or 
passengers across any portage on the line of such navi- 
gation, occasioned by any rapids or other obstructions to 
the navigation of such stream, or other water, in like 
manner, and with like effect, as if such corporation had 
been formed for such purpose. 

Approved 18 October, 1878. 


Laws of Oregon, 1878, p. 59. 
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AN ACT TO AUTHORIZE FOREIGN INCORPORATIONS TO 
DO BUSINESS AND EXERCISE THEIR CORPORATE 
POWERS WITHIN THE STATE OF OREGON. 


Be ut enacted by the Legislative Assembly of the State 
of Oregon: 
SECTION I. 


That any foreign incorporation incorporated for the 
purpose of constructing, or constructing and operating, 
or for the purpose of or with the power of acquiring and 
operating any railway, macadaiized road, plank road, 
clay road, canal or bridge, or for the purpose of con- 
ducting water, gas or other substance, by means of 
pipes laid under ground, shall, on compliance with the 
laws of this State for the regulation of foreign corpora- 
tions transacting business therein, have the same rights, 
powers and privileges in the exercise of the rights of 
eminent domain, collection of tolls, and other preroga- 
tive franchises as are given by the laws of this State 
to corporations organized within this State, for the pur- 
pose of constructing any railway, macadamized road, 
plank road, clay road, canal or bridge, or for the pur- 
pose of conducting water by means of pipes laid under 
the surface of the ground. 


SECTION 2. 


Nothing in this act contained shall be so construed as 
to give to any foreign corporation or corporations, any 
other or further rights, powers, or privileges than may 
be acquired or exercised by corporations incorporated 
under the laws of this State; but only so as to give to 
foreign corporations the same rights, powers, and privi- 
leges, on a compliance with the laws of this State, as 
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may be acquired or exercised by corporations incor- 
porated under the laws of this State. 
Approved October 21, 1878. 


Laws of Oregon, 1878, pp. 95, 96. , 


ACT OF 22D OCTOBER, 1880, ENTITLED AN ACT TO 
GRANT THE OREGONIAN RAILWAY CoMPANY, 
LIMITED, THE RIGHT OF WAY AND STATION 
GROUNDS OVER THE STATE LANDS, AND TER- 
MINAL FACILITIES UPON THE PUBLIC GROUNDS 
AT THE CITY OF PORTLAND. 


* x * x * ze * 


Whereas, the Oregonian Railway Company, Limited, 
is now engaged in the construction of a system of rail- 
ways in the State of Oregon, from the city of Portland, 
the most-used shipping port of this State, to the head 
of the Willamette Valley, and to a connection with the 
system of railroads having a connection with those States 
and Territories of the United States situate east of the 
Rocky Mountains, and the building of the railway of 
said company will be of great benefit and lasting advan- 
tage to the people of this State: 


* * * * * * * 


Now, therefore, 

Be it enacted, &c., That there by [be] and is hereby 
granted to the Oregonian Railway Company, Limited, 
a corporation at this time engaged in the construction 
and operation of a railway in the State of Oregon, and 
to its assigns, the owners and operators of the railway 
now being constructed by it, and for the use of said 
railway, in the construction, use, and operation thereof, 
the rights, privileges, easements, and property follow- 
ing, that is to say: 
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SECTION I. 


Those certain premises situate in the city of Port- 
land, in the State of Oregon, and commonly known as 
the public levee, &c. 

* *K * *K 4 * + * 

Provided, always, ‘That the said Oregonian Railway 
Company, Limited, or its assigns, shall have no power 
to sell, convey, or assign the premises or rights hereby 
granted, or any part or parcel thereof, to any person, 
persons, firm or corporation, save only with and asa 
part and parcel of, and as appurtenant to, the railway 
now built and owned by said company, and now in 
process [of] construction by it; 

si Ke * * * x * 


Laws of Oregon, 1880, pp. 57-8. 
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Public Statutes of Oregon Recognizing the 
Assignability of Railroads. 


In addition to the Oregonian Railway Company’s 
Act of 22 Oct., 1882, there are the following: 


1. Zhe Oregon Railway and Navigation Co.’s Act— 
Oregon Statutes, 25 Oct., 1880— 


Recites that ‘‘the O. R. & N. Co. was duly incorpo- 
rated on July 12, 1879, for the purpose, among other 
things, of,’’ &c. 

SECTION I. 


That there be and there is hereby granted to the 
said O. R. & N. Co., its successors and assigns, the right 
of way through any and all lands belonging to the State 
of Oregon, &c. 

SECTION 2. 


Whenever said company, z/s successors or assigns, 


shall file, &c. 


2. Statutes of Oregon for 1880, p. 55— Astoria and 
Winnemucca Ratlroad Co.'s Act. 
SECTION I. 


That there be and is hereby granted to the A. & 
W. R. R. Co., azd zts asstgns, the right of way, &c. 


SECTION 4. 
That the said company shall have the right, and 2¢ 
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and ws assigns are hereby authorized to construct 


bridges, &c. i 


3.-— Oregon Statutes, 1878—Fortland Bridge Co.’s Act. 


SECTION I. 


That it shall be lawful for the Portland Bridge Co., a 
corporation duly incorporated under and in conformity 
with the law of Oregon, or z¢s asszgus, and that said 
corporation or z¢s asszgzs be and are hereby authorized 
and empowered to construct, build, &c. 


4.—Statutes of 1882—Oregon Short-Line Ratlway Co.’s 
Act—17 Oct. 


SECTION I. 


That there be and hereby is granted the said O. S. 
L. R. Co., and z¢s successors or assigns, the right of 
way, &c. 


5.— Statutes of 1872—Fortland, Dalles and Salt Lake R. 
R. Co.’s Act—rs5 Oct. 


SECTION I. 
Grants proceeds of land sales, 

SECTION 2. 
Grants rights of way. 

SECTION II. 


The rights and privileges of this company, hereby 
granted, shall not be assignable to any other company 
without the assent of the Legislature. 
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6.—Statutes of 1874—Oregon Central Pacific Ratlway 
and Telegraph Line—24 Oct., 1874. 


SECTION I. 


That there be and is hereby granted to the Oregon 
Central Pacific Company and its assigns the right of 
way through any lands belonging to the State of Oregon, 
&c. 


The following act is posterior to the litigation in this 
case, viz., ‘‘An act to provide for the completion of the 
narrow-guage system.’ (24 16., 1885.) 

It recites the Oregonian Railway Co.’s Act of 22 
Oct., 1882, and proceeds : 

Whereas, said Oregonian Railway Company, Limited, 
did, on the rst day of August, 1881, then lease its con- 
structed lines of railway in the Willamette Valley to 
the Oregon Railway and Navigation Company for the 
period of ninety-six years, &c. 
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and wts assigns are hereby authorized to construct 


bridges, &c. 


3.— Oregon Statutes, 1878—Fortland Bridge Co. ‘s Act. 


SECTION I. 


That it shall be lawful for the Portland Bridge Co., a 
corporation duly incorporated under and in conformity 
with the law of Oregon, or z¢s assigns, and that said 
corporation or z¢s assigns be and are hereby authorized 
and empowered to construct, build, &c. 


4.—Statutes of 1882—Oregon Short-Line Ratlway Co.’s 
Act—17 Oct. 


SECTION I. 


That there be and hereby is granted the said O. S. 
L. R. Co., and zts successors or assigns, the right of 
way, &c. 
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5.— Statutes of 1872—Fortland, Dalles and Salt Lake R. 
R. Co.’s Act—15 Oct. 
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SECTION I. 
Grants proceeds of land sales, 

SECTION 2. 
Grants rights of way. 

SECTION II. 


The rights and privileges of this company, hereby 
granted, shall not be assignable to any other company 
without the assent of the Legislature. 
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6.— Statutes of 1874—Oregon Central Pacific Ratlway 
and Telegraph Line—2g Oct., 1874. 


SECTION I. 


That there be and is hereby granted to the Oregon 
Central Pacific Company aud zts assigns the right of 
way through any lands belonging to the State of Oregon, 
&e. 


The following act is posterior to the litigation in this 
case, viz., ‘‘An act to provide for the completion of the 
narrow-guage system.’’ (24 L6., 1885.) 

It recites the Oregonian Railway Co.’s Act of 22 
Oct., 1882, and proceeds: 

Whereas, said Oregonian Railway Company, Limited, 
did, on the 1st day of August, 1881, then lease its con- 
structed lines of railway in the Willamette Valley to 


the Oregon Railway and Navigation Company for the 
period of ninety-six years, &c. | 
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NoTE.—The three briefs submitted by the appellant 
practically abandon everything except the contention 
that the plaintiff had no power to make the lease. They 
then infer, without attempting directly to prove, that 
the defendant must also be without power to ake the 
lease. 

Mr. Carter’s brief (p. 37) appears to admit that section 
5 of the Oregon Corporation Code does give a company 
capacity to carry into effect the objects specified in the 
articles, and that ‘‘ any lawful enterprise, business, pur- 
suit, or occupation’’ means, as Judge Deady says, ‘‘any 
which is ot prohibited by law.’’ In other words, both 
the Oregonian Co. and the O. R. & N. Co. acquired 
‘‘ corporate capacity’? to make and take a lease respect- 
ively. This admission ought to end the controversy. 
Mr. Carter seeks to discriminate between such corporate 
capacity and what he calls substantial rights, but the 
distinction is in itself unintelligible and wholly unsup- 
ported by a scintilla of authority. 

The following section of the Corporation Law, alluded 
to in the brief for respondent, (p. 16,) throws further 
light on the meaning of ‘‘ lawful enterprise,’’ &c.: 


‘“The directors of any corporation may file supple- 
mentary articles of incorporation at any time when a 
three-fourths vote of all the stock subscribed shall so 
determine, for the purpose of engaging in azy business 
corporate or germane to the original oljects, or primary 
purpose of said corporation ot 22 violation of law, or 
at any time when a seven-eighths vote of all the stock 
subscribed shall so determine for the purpose of engag- 
ing in any new enterprise or pursurt not in violation of 
law,’ &c. | 


Observe the comprehensive character of the language 
used: Exterprise, business, pursuit, occupation, object, 
purpose. Anything that comes within any of these 
words, if embraced in articles, becomes a thing which 
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the corporation is entitled to do, provided only it is in 
itself ‘‘lawful’’—z. ¢., not ‘‘in violation of law.’’  ;. 

Mr. Dolph’s argument that leasing does not come 
within these words is not consistent with Mr. Carter’s 
admission or with the ordinary use of language. To 
build a house, a factory, or a railroad for the purpose 
of letting and receiving rent therefor—how can it be 
argued that that is not an enterprise, business, purpose, 
&e.? 

Attention may be called to Mr. Bartlett’s solitary and 
remarkable attempt (Brief, p. 7) to explain away sec- 
tion 20 of the Corporation Act as amended by the law 
of 18th October, 1878. He says the original prohibition 
indicates the fact or the fear—(1) that navigation com- 
panies, and these only, had power to lease railroads ; or 
(2) that corporations heretofore or hereafter formed by 
any special act of incorporation might have clauses in 
their charters allowing them to make such leases! _ 

Mr. Dolph’s argument that the Oregonian Railway 
Company Act of 1880 is unconstitutional was aban- 
doned in the court below, and is met by the case of 
Wallace v. Loomis (97 U. S. Reports, 146) and South- 
ern Pacific Co.’ v. Orton, in 6 Sawyer. 

This act is not confined to granting terminal property. 
It also grants rights of way on State lands to the O. R. 
Co. and its assigns. 

As to its effect, Mr. Dolph’s argument that the asszgns 
must be those taking on dissolution is unsupported by 
any sort of authority. Attention may be called here to 
the numerous similar acts, granting similar privileges 
on similar terms to probably every ratlroad tn Oregon. 
In some cases the assigns taking on dissolution appear 
to be specially indicated by the word szccessors. 

_ The Foreign Corporations Act of 1878 has also been 
minimized by the appellants. Its object, as declared 
by its title, is to ‘enable foreign corporations to exercise 
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their corporate powers in Oregon,’’ and section 2 places 
them expressly on the same footing as domestic cor- 
porations. 

As to the case of Lakin v. R. R. Co., 13 Oregon, it 
is difficult to see why so much stress should have been 
laid on it. It merely affirms the doctrine of this court 
in R. R. v. Thomas, which the respondents certainly 
entirely accept, and of which they claim the benefit. 
But the following observations are to be made about it : 
(a.) The decision was rendered long after the decision 
of Judge Deady in this case; and if it were contrary to 
that decision, it would not bind this court as to the 
law governing this case. (See Burgess v. Seligman, 
107 U. S., 20.) (&.) If it was intended to overrule 
Judge Deady’s decision, why was that decision never 
adverted to? The silence of the court is conclusive 
that they believed, as we do, their decision to be 
entirely in harmony with Judge Deady’s. (c.) The 
whole of the opinion is odzter dictum, so far as it relates 
to lease. There was no lease in the case, and the re- 
marks of the court as to what would have happened if 
there had been a lease are purely odzter dicta. 

The recent Oregon acts set out in Mr. Dolph’s brief 
were passed subsequently to the decision of Judge Deady 
in this case, and are therefore irrelevant. It may be 
pointed out, however, that they are in no way incon- 
sistent, even in implication, with the law as laid down 
by that learned judge. And as a matter of curiosity it 
may be noted that these statutes, equally with the pre- 
existing law, would, on Mr. Carter’s theory, before 
mentioned, fail to give anything but ‘‘ corporate capac- 
ity.’’ Even they do not give substantial rights / 

The British Companies Act, 1862, has been miscon- 
ceived by the appellants. (Mr. Bartlett’s brief, pp. 5, 
6, and Mr. Carter’s, p. 8.) Domestic railway compa- 
nies do not organize under it because there is no law 
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giving compulsory powers to any corporation, and re- 
course must therefore be had to Parliament by compa- 
nies wanting such powers. (3 L. R. Irish, .) 

Mr. Carter’s statement (Brief, p. 9) that the Oregon 
Foreign Corporations Act was designed to enforce 
restrictions, by requiring compliance with certain con- 
ditions, is misleading. The restrictions referred to are 
confined to a special class of corporations, and have no 
relation to corporations in general or railway companies 
in particular. ‘This has been long settled. (See opinion 
by Judge Deady in this case, Record, p. 80. ) 
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SUPREME COURT OF THE UNITED STATES. 
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ALGERNON 8S. BADGER, COLLECTOR OF THE PORT OF 
NEW ORLEANS, PLAINTIFF IN ERROR, 
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POSED OF ANGELO CUSIMANOANDCHARLES P. ADONE. 
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No. 179. 


ALGERNON S. BADGER, COLLECTOR UF THE PORT OF 
NEW ORLEANS, PLAINTIFF IN ERROR, 


VS. 


A. CUSIMANO & COMPANY, A COMMERCIAL FIRM COM-— 
POSED OF ANGELO CUSIMANO AND CHARLES P. ADONE. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR The ae 


EASTERN DISTRICT OF LOUISIANA. 
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a3 | Transcript of record. 


_& Choate, for defendants in error. 


United States of America, circuit court of the United States, eastern dis- 
trict of Louisiana. 


A. Cusimano & Co. 
v8. No. 11029. 
A.S. BapGEer, COLLECTOR. 


A. H. Leonard, U. 8S. attorney, for plaintiff in error ; Singleton, Browne 


Writ of error returnable to the Supreme Court of the U.S., at the city 
of Washington, D. C., on the second Monday of October, A. D. 1885. 


1 Petition and statement, filed May 16th, 1885. 


To the hon. the judges of the circuit court of the United States, fifth 
circuit, eastern district of Louisiana. | | 
The petition of A. Cusimano & Co., a commercial firm domiciled and 
doing business in the city of New Orleans, State of Louisiana, and ‘com- 
scold of Angelo Cusimano and Charles P. Adone, both residents of New 
Orleans (the former is a subject of the Kingdom of Italy, and the latter a 
citizen of Louisiana), respectfully shows : 
That Algernon S. Badger (collector of the port of New Orleans), who 
resides in New Orleans, is indebted unto your petitioner in the sum of 
fourteen hundred and and ,°7, dollars, with legal interest from judicial - 
demand for this : oe | 
That your petitioners are large dealers in foreign fruits, and did, dur- 
ing the years 1883 and 1884,import into the United States, the port of 
New Orleans, several large cargoes of Valencia oranges per steamships 
Pontiac, North Anglia, Vindolano, and Ehrenfels, aggregating twenty 
thousand one hundred and sixty-five cases, which were over 24 cubic feet 
each. That the invoice values of said oranges was 177,310 pesentas, and 
the invoice value of the charges (composed of value of cases, nails, pack- 
ing, bands, cost of transportation, etc.) was 120,990 pesentas, making the 
total invoice of fruit aad charges 298,300 pesentas, all of which names of 
steamships by which imported, invoice value of fruit, and invoice 
2 value of charges, with dates of invoices and entries, are set forth 
specifically and in detail per tabulated statement herewith filed, 
made a part hereof, and marked “ Valencia oranges.” | 
That said fruit was duly entered by your petitioner as it arrived in the 
customs department at New Orleans, the fruit at.its true invoice value and 
the charges at their true invoice value, and, altho the said fruit was en- 
tered in said customs department at its proper invoice value, the said A. 
S. Badger, in his capacity as collector caused an appraisement of each im- 
portation of said fruit to be made, despite the protest and remonstrance of 
your petitioner, and thereby increased the invoice value of said fruit and 
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BADGER VS. CUSIMANO & COMPANY. 


reduced the invoice value of the charges in each, increasing the value of 


. the fruit by just so many pesebtas as the invoice value of the charges was 


reduced, making a total increase in the values of said twenty thousand 
one hundred and sixty-five cases of fruit of 36,271.15 pesentas, equal in 
American coin to $7,000.33, upon which your petitioner was obliged to pay 
20 % duties, making the sum of fourteen hundred and ,°,’, dollars, which 
the said Badger illegally and wrongfully compelled your petitioner to pay. 
Your petitioner shows that the said Badger did not pretend that there 
was any mistake or fraud in said invoice value of said fruit, or that the 
market value thereof was not thereby truly represented, but arbitrarily, 
and in diréct violation of his duties and contrary to the law, he caused 
such appraisement to be made. 
Your petitioner shows that so soon as the liquidation of each and 
all of said entries were made by the customs department 
3 at New Orleans, and within 30 davs thereafter, they appealed 
from the decision of said Badger to the Secretary of the Treasury 


| of the United States. 


That the Secretary of the Treasury received said appeals of your peti- 
tioner in due course of mail, and on the 18th February, 1885, decided 


_ that while it appeared that the “ fruit in question was invoiced at a value 


which properly represented its market value; but that the value of the 
boxes, packing, &c., was excessive, and was reduced by the appraiser, and 
the value of the fruit advanced to the same extent,” and affirmed the ac- 
tion of said Badger. | 

Your petitioner shows that the invoice value of said fruit was the true 
market value at the dates of the respective importations, and was cor- 
rectly entered ; that on the value of the fruit alone the law requires a 
duty of 20 % to be paid, and that, according to law, no duty is required 
on ~ invoice value of the charges when the cases exceed 2} cubic feet 
each. 
That by the illegal and wrongful action of the said Badger your pe- 
titioner has been compelled to pay 20 % duties on $7,000.33, valuation 
deducted from the “ charges” and added to the “ fruit,” thereby forcing 
them to pay $1,400.07 duties on an amount which represented “ charges ” 
only, and on which the law does not require any duty. That by reason 
of said illegal and wrongful acts, and the said Badger not being author- 
ized by law to exact said sum, the said Algernon S. Badger is indebted to 
your petitioner in said sum of fourteen hundred and ,°7, dollars. 

Wherefore your petitioner prays that he be cited and, after due pro- 
ceedings, condemned to pay your petitioner the sum of fourteen hundred 
and ,°,’, dollars, with legal interest from judicial demand, & costs and for 
general relief. 

(Signed) SINGLETON, BRownE & CHOATE, 

Attys. for Pet’n’r. 
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Exhibit filed with petition May 16th, 1885. 


“ VALENCIA ORANGES.” 
| | Increase 
: Reduc- 
Invoice | Invoice f value 
Name of Date of in- No. of Total tion valué 
Date ofentry. value value fruit by 
steamer. voice. cases. | : value. of 
| | fruit. | charges. apprate charges. 
| Pesentas. | Pesentas Pesentas.' Pesentas.| Pesentas. 
Pontiac........ Nov., ‘ 1883 | Dec. 21,1883| 3, 283| 27,925.50, 19, 698| 47,623.50 6, 730.15| 6, 730.15 
: Norfolk........ 12, 1883 | Jan. 11,1884 4.286] 36,431 | 25,716 62,147 | 7,500 | 7,500 
~ North Anglia.-| Deo. 24, 1883) Tan. 23; 1884 |” 5, 677) 48, 254. 50 062, 82,316.50) 9,934 | 9,934 
“ an. 23, 1884 | 1,275 | 900| 2,175 262 262 - 
Vindolano ..... Jan. 10,1884| Feb. 7,1884 | 2,059] 17,501.50 12,354, 29,858.50 3,602 | 3,602 
‘ Ehrenfels...... | Jan. 22, 1884| Feb. 19,1884 4,710) 45,922.50 28,260 74,182.50 8.43 | 8 243 
| | | 20, 165) | | 
: ; | | 
! | | Total addi- 
iy | Additional Total duties d in 
Total — pvalue ¢ of ject to pee excess of ; amt Ase 
| frui ruit liable on orig’l invo 
4 Name of steamer. Priestess & ito 20 % duty 7 sppenne- fruit, o 20%, charges 
; | ment. ‘byappraise-| American | 2°t being subject to 
J | ment. oiin. duty. 
7 : d 
) Pesentas. | Pesentas. 
j Pontine..++.-------+-20eeeesoneerseseeees ,655.55 | 6,730.15 | $1,298.91 259. 782 
Mis kK cgeecias cuccuseces se 36, 431 , 500 1) 447, 50 289. 50 
F North BI a stnnainintecednercerssnns 58,188.50 | 9, 934 1; 917. 26 383. 45% 
FN IM ES Fe sc oh vecedasordadaacsves. , 587. 262 50. 57 10. 114 
iE ae. 21,103.50 | 3,602 695. 19 39. 038 
: Ebrenfels........-. s piiauahenila cute spaasons , 165. 8; 243 1, 590. 90 318. 18 
iN TR MUR <n 2, nko ersinnactecacse panded caucatgeects $7, 000. 33 | @20 % duty, $1, 400. 068 
: 
" 5 Answer, filed May 27th, 1885. 
{ 
A. Cusimano & Co. 
i v8. No. 11029. U.S. circuit court. 
2 | A. S. BapGEr, COLL’R, &C. 
. | Defendant for answer to plaintiffs’ petition denies all and singular alle- 
: gat ons jail prays that plaintiffs’ demand be rejected and to be herein 
3 | missed with costs. 
iE (Signed) A. H. LEonarp, 
eS U. 8. Alt’y. 
BS Entering order continuance—Extract from the minutes. April term, 1885. 
A NEw Or Eans, Thursday, June 11th, 1885. 
r 
Court met pursuant to adjournment. 
Present, Hon. Aleck Boarman, district judge. 


A. Custmano & Co. 


vs. 
A. 8S. BADGER, COLLECTOR. 


No. 11029. 


Ordered, that the above-entitled cause, not reached this day for want of 
time, lay over until to-morrow at 11 a. m. 
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4 BADGER VS. CUSIMANO & COMPANY. 


Entering order continuance—Extract from the minutes of June 12th, 1885. 


6 A. CUSIMANO 
v8. No. 11029. 
A. S. BADGER, COLLECTOR. 


The above entitled and numbered cause not having been reached for 
want of time, ordered that the same lay over until Monday next; 15th 
inst., at 11 a. m. : 


Entering order continuance—Extract from the minutes of June 15th, 1885. 


A. CUSIMANO 
v8. No. 11029. 
A. S. BADGER, COLLECTOR. | 


Ordered, that the foregoing cause, not reached to-day for want of time, 
be continued until to-morrow at 11 a. m. 


Hearing and submission—Extract from the minutes of June 16th, 1885. 


A. Cusimano & Co. 
v8. No. )1029. 
A. 8. BADGER, COLLECTOR. 


This cause was called for trial. Singleton, Brown, & Choate, for plaint- 
iffs; A. H. Leonard, U.S. attorney, for defendant. 
7 When the following jurors werecalled and sworn to well and truly 
try the issue joined herein : 


1, Peter Coyle. 5. Jas. M. Broadwell. 9, Edgar Fasman. 
2. A. F. Nolasco. 6. Henry Haller. 10. R. T. Kampen. 
3. A. M. Foley. 7. W. A. Davis. 11, J. ©. Meyer. 
4. Phillip Blass. 8. Chas. Moldauer. 12. J. J. Volkel. 


Whereupon the parties in interest having filed a stipulation waiving 
the intervention of. a jury, the said jurors were discharged from further 
consideration of the'said cause; and after arguments from counsel for the 
parties respectively, said cause was submitted on a law point, and the 
court took time to advise. 


Supplemental petition. Filed June 24th, 1885. 


A. Custmano & Co. 
v8. No. 11029. 
A. S. BADGER, COLLECTOR. 


To the honorable the judges of the circuit court of the United States, 
fifth circuit, eastern district of Louisiana : 


_ The plaintiffs herein, with leave of the court being first had and ob- 
- tained, file this their amended petition, and herein say that, reiterating and 
affirming all and singular the allegations contained and made in their 
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original petition filed in this cause, they, in addition thereto and in 
amendment thereof, say : 

That the apprais’ment made herein by merchant appraisers, made upon 
the application of petitioners, of the cargo of Valencia oranges per steam- 
ship Pontiac, was illegal, null, and fraudulent, and void and contrary to 

law, in this: 
8 That one of the merchant appraisers appointed by the collector 

knew nothing of the value of Valencia oranges or of the charges 
thereon and so admitted ; and for the further reason that none of the mer- 
chandize (Valencia oranges) nor any samples thereof was before submitted 
to or examined by the merchant appraisers, all of which was specifically set 
forth in plaintiffs’ protest, filed with the defendant collector against said ap- 
prais’ment. 

That all the subsequent apprais’ments of the subsequent shipments to 


that of the steamship Pontiac, set forth in the original petition herein, be- 


ing based upon the aforesaid merchant apprais’ment (and the appeal to the 
Secretary of the Treasurv refused because the merchants’ appeal was bind- 
ing), were also illegal and void. 

Wherefore your petitioners pray leave to file this amended petition for 
judgment in their favor as contained in their original petition, to wit, for 
the sum of fourteen hundred ,°%, dollars with legal interest from judicial 
demand and for costs, and for general relief. : 

(Signed) SINGLETON, BrowNE & CHOATE, 
Atty’s for Pet’r. 


Order. 


Let the within amended and supplemental petition be filed. 
N. O., June 24th, 1885. 
(Signed) : 

ALECK BOARMAN, 
U7. S. Judge. 


Statement of facts agreed to by the parties, June 26, 1885. 


A. Custmano & Co. 
v8. No. 11029. 
A. S. BADGER, COLLECTOR. 


U. S. cir. court, E. D. of La. 
9 Statement of facts. 


It is admitted that the protests, appeals were regularly made and suit 
brought, all as alleged in the petitions herein, with dates, quantities, invoice 
prices, and liquidations. 3 

It is admitted that Angelo Cusimano and Charles P. Adone will prove 
that the importations were made by the various steamships mee and 
the proper entriés made as per schedule annexed to their petition. 

It is admitted that Manuel Diaz, Antonio Catala, Martin Givona Maz- 
quita, and Joseph Mariand Bordehore would testify that the value of the 
cases of green fruit during the whole month of 1883 was eight ” pesetas 


6 BADGER VS. CUSIMANO & COMPANY., 


(equal to one ,5, dollars) and the charges for cases, nails, paper, packing, 
labor, &c., average always six pesetas per case, equal to one 74°, dollars 
American money. : 

It is admitted that A. Cusimano and Chas. P. Adone will testify that 
the two merchant appraisers appointed by the Government to appraise 
the Valencia oranges consigned to plaintiff per steamship Pontiac did not 
examine and had no case of Valencia oranges before them for examina- 
tion when they made their apprais’ment. 

And that Ulysse Bassetti, one of said appraisers, never dealt in Valencia 
oranges and knew nothing of their value. ss a 

It is admitted that Charles Phelps, Howard Phelps, and Frank Phelps 
would testify that they are large importers of Valencia oranges received 
by them in the city of New York, and that they are the same parties who 
are interested on joint account in the Valencia oranges shipped to A. 
Cusimano & Co. as per schedule filed herein. That all their entries of 
Valencia oranges in the port of New York from December, 1883, to the 
end of March, 1884, were invoiced there as here, and the liquidations there 
of the same fruit in the same packages were six pesetas ($1.16) per case. 


10 Defendant, without prejudice to his bill of exception to admissa- 
bility of evidence such as is above stated, admits that above-named 
witnesses would testify as stated and waives appearance of said witnesses. 


(Signed) A. H. LEonarpD, 
U.S. Att'y. 

(Signed) SINGLETON, BROWNE & CHOATE, 
Att’ys for pl’. 


JUNE 26th, 1885. 
Bill exceptions. Def’t. 


A. CuUSIMANO 
v8. No. 11029. 
BADGER, CuLLECTOR. 


Circuit court U.S., eastern dist., La. 


Be it remembered, that on trial of said cause the plaintiff offered evidence 
tending to show that the value fixed on goods imported by him was ex- 
cessive, and that the appraisement of said goods was erroneous, to the recep- 
tion of which evidence defendant objected on the ground that said goods 
were duly appraised and that the appraisement is final and conclusive in 
the absence of fraud, which is not alleged, and on the further ground 
that such evidence is not admissable under the allegations of plaintiff’s 
petition, which objections were overruled by the court, and ar evidence 
received, to wit, on ground: Because, in the opinion of the court, it is not 
necessary to allege fraud, and I do believe the statute, properly construed, 
forbids the plaintiff under his allegations to have this cause tried by the 
court. To which ruling def’t excepts and tenders this bill of exception. 
He prays same be signed and made of record. 

(Signed) | ALECK BoOARMAN, 
U. S. Judge. 
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11 Judgment.— Extract from the judgment book. 


Circuit court of the United States, fifth circuit and eastern district of Lou- 
isiana, April term, 1885. + - 


NEw ORLEANS, 
Monday, June 29th, 1885. 


: Court met pursuant to adjournment. 
S Present: Hon. Aleck Boarman, district judge. 


A. Cusimano & Co. 
v8 No. 11029. 


ALGERNON S. BADGER, COLLECTOR, &C. 


The parties in this cause having filed a stipulation waiving the inter- 
vention of a jury and submitted the cause to the court upon the issues of 
fact as well as of law; and the court having considered the evidence, and 
being advised in the premises, finds the issues of fact raised by the plead- 
ings in favor of the plaintiffs. It is therefore ordered, adjudged, and de- 
creed that the plaintiffs, A. Cusimano & Co., a commercial firm domiciled 
and doing business in the city of New Orleans, State of Louisiana, and 
composed of Angelo Cusimano and Charles P. Adone, both residents of 
New Orleans, the former a subject of the Kingdom of Italy and the latter 
a citizen of Louisiana, do have and recover of and from the defendant, 
Algernon S. Badger (collector of the port of New Orleans), who resides 
in New Orleans, the sum of fourteen hundred and , 7, dollars agers 4 os) 

with 5% per annum interest thereon from the 16th day of May, 
12 1885, until paid, and all the costs herein expended or incurred 

to be taxed ; and considering that said Algernon S. Badger is col- 
lector of customs for the port of New Orleans, and that the action was 
brought against him in his official capacity for money unlawfully collected 
from plaintiffs and by him paid into the Treasury of the United States in 
performance of his official duty as such collector of customs, it is so certi- 
fied that no execution or other writ for the enforcement of this judgment 
issue against the said defendant, but that the same be paid out of the ay 3 


appropriation from the Treasury of the United States as provided by law 
in such cases. | 
Judgment rendered June 29th, 1885. 
Judgment signed July 8th, 1885. 
(Signed) 3 ALECK BoARMAN, 
Judge. 


Motion and order for writ of error. Entered and filed 1st July, 1885. 


A. Custmano & Co. 
v8. byvo, 11029. 
A. S. BADGER, COLLECTOR, &C. 


On motion of A, H. Leonard, U. S. attorney for said district, and on 
representing to the court that the defendant is aggrieved by the final judg- 
ment herein rendered against him on the 29th day of June, A. D. 1885, 
6 advised there is error therein to his prejudice, and is desirous that a 
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writ of error to operate as a supersedeas be granted him therefrom, it is 
ordered that a writ of error to operate as a supersedeas be allowed as prayed 
for and be made returnable to the next October term of the Supreme Court 
of the United States and according to law. 


13 Unrrep STATES OF AMERICA, 
Circuit Court of the United States, Fifth Circuit and Eastern 
District of Louisiana, Clerk’s Office: | 

I, Edward R. Hunt, Clerk of the Circuit Court of the United States, 
for the fifth circuit and eastern district of Louisiana, do hereby certify 
that the foregoing 12 pages contain and form a full, complete, true, and 
perfect transcript of the record and proceedings had, together with all the 
evidence adduced on the trial of the case of A. Cusimano & Co. vs. A. S. 
Badger, collector, &c., No. 11029 of the docket of the said court. 

‘Witness my hand and the seal of said court, at the city of New Orleans, 
this 30 day of September, A. D. 1885. 

[SEAL. | E. R. Hunt, 
Clerk. 


I, Don A. Pardee, United States judge for the eastern district of Louisi- 
ana, do certify that Edward R. Hunt, whose name is signed to the above 
certificate as clerk of the circuit court of the United States for the fifth 
circuit and eastern district of Louisiana, was, at, the time of signing said 
certificate, and is now, the clerk of said court; that said certificate is in 
due form of law, and that full faith and credit are due to his official attes- 
tations as such clerk. 

Given under my hand, at the city of New Orleans, in said district, this 
30 day of September, A. D. 1885. | | 

cake Don A. PARDEE, 
; Judge. 


14 UNITED STATES OF AMERICA, 88: 


The President of the United States, to the honorable the judges 
of the circuit court of the United States for the eastern district of Lou- 
isiana, greeting : 


Because in the record and proceedings, as also in the rendition of the 
judgment of a plea which is in the said circuit court, before you, or some 
of you, between A. Cusimano & Company, a commercial firm composed 
of Angelo Cusimano and Charles P. Adone, plaintiffs, and Algernon S. 
Badger, collector of the port of New Orleans, defendant, a manifest error 
hath happened to the great damage of the said defendant, as by his com- 
plaint appears. We being willing that error, if any hath been, should be 
duly corrected, and full and speedy justice done to the parties aforesaid 
in this behalf, do command you, if judgment be therein given, that then 
under your seal, distinctly and openly, you send the record and proceed- 
ings aforesaid, with all things concerning the same, to the Supreme Court 
of the United States, together with this writ, so that. you have the same 
at Washington on the second Monday of October next, in the said Supreme 
Court, to be then and there held, that the record and pruceedings afvre- 
said being inspected, the said Supreme Court may cause further tu be dene 
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therein to correct that error, what of right, and according to the laws and 


customs of the United States, should be done. 
Witness the honorable Morrison R. Waite, Chief Justice of the said Su- 


preme Court, the third day of July, in the year of our Lord one thousand 
eight hundred and eighty-five. 
E. R. Hunt, 


[SEAL. | 
Clerk of the Circuit Court of the United States, 
5th Cirewt and Eastern District of Louisiana. 


Allowed by 


15 THE UNITED STATES OF AMERICA, 
Circuit Court of the United States, Eastern District of Louisiana: 


The President of the United States to A. Cusimano & Company, a com- 
mercial firm composed of Angelo Cusimano and Charles P. Adone, of 
the city of New Orleans, Louisiana, greeting : 


You are hereby cited and admonished to be and appear at a Supreme 
Court of the United States to be holden at the city of Washington, on 
the second Monday of October next, pursuant to a writ of error filed in the 
clerk’s office of the circuit court of the United States for the fifth cireuit 
and eastern district of Louisiana, wherein Algernon S. Badger, collector 
of customs of the port of New Orleans, is plaintiff in error, and you are 
defendants in error, to show cause, if any there be, why the judgment ren- 
dered against the said Algernon S. Badger, collector of customs, as in said 
writ of error mentioned, should not be corrected, and ‘why speedy justice 
should not be done to the parties in that behalf. 

Witness, the honorable Morrison R. Waite, Chief-Justice of the Supreme 
Court of the United States, this third day of July, in the year of our Lord 
one thousand eight hundred and eighty-five. 
Epwarp C. BILuInGs, 

Judge. 


16 (Indorsed :) United States circuit court. No.11029.. Algernon 
S. Badger, plaintiff in error, vs. A. Cusimano & Co., defendants in 
error. Citation. Marshal’s return. 
Service of the within citation accepted as of the third July, 1885. 
SINGLETON, Brown & CHOATE, 
Att? ys for Cusimano & Co. 


ae > (Indorsement on cover.) No, 179. Algernon 8. Badger, col- 
lector of the port of New Orleans, plaintiff in error, vs. A. Cust- 
mano & Company, a commercial firm composed of Angelo Cusimano and 


Charles P. Adone. E. Louisiana, C. C. U.S. Filed October 24, 1885. 
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STATEMENT OF PLEADINGS. 
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SUPREME COURT OF THE UNITED STATES 


No. 179. 


ALGERNON BADGER, CoLuector, Etc., PLAINTIFF 
IN ERRor, | 


VETSUS 


A. CUSIMANO & CO., Erc., Derenpant in Error. | 


STATEMENT OF PLEADINGS. 


A. Cusimano & Co., fruit importers and dealers of 
New Orleans, sue Algernon 8. Badger, Collector of the 
Port, for fourteen hundred 7-100 dollars, with legal in- 
terest from judicial demand (May 16, 1885) for this: 
1. They allege that during the years 1883 and 1884 
that they imported five cargoes of Valencia oranges 
into the Port of New Orleans, the invoice value of the. 
fruit being 177,310 pesextas, and the charges, value of 
cases, nails, packing, bands, costs of transportation, 
etc., 120,990 pesepxtas, making a total invoice of fruit 
and charges of 298,300 peseutas. Tr. pp. 1 and 8. 

2. That this fruit was entered at its true invoice 


value and the charges at the true invoice value. Tr. 
p. l. 

3. That notwithstanding this, and the protest and 
remonstrance of said importers, the Collector, not pre- 
tending there was any mistake or fraud in the invoice 
values of the fruit, or that its market value was not 
properly stated, caused an appraisement to be made, 
whereby the value of the fruit was increased 36,271.15 

" pesewtas and the invoice value of the charges decreased | 
36,271.15 peseptas, equal to $7,000.33 in American ‘ 
coin, upon which 20.per cent. duties were charged, and 
plaintiffs were forced to pay said additional sum. Tr. 
pp. land 2. See Exhibit ‘Valencia Oranges,” Tr. p. 3. 

4. That in thecase of the fruit imported on the first 
named steamship (the Pontiac) a merchants’ appraise- 
ment was made, and the duties on all the other impor- 
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tations by the steamships Norfolk, North Anglia, Vin- 

dolano and Ehrenfels, were based upon the aforesaid 

merchants’ appraisement, and liquidated accordingly. ‘ 
Tr. p. 5. | 


5. That upon the liquidation of the entry of the car- . 
goof the Pontiac by the Customs Department at New | 
Orleans, petitioners appealed, within thirty days there- i 
after, to the Secretary of the Treasury,who, on the 18th | 
of February, 1884, decided that while it appeared that { 
the “the fruit in. question was invoiced at a value which | 
“ mroperly represented its market value; but that the value 
“of the boxes, packing, etc. was excessive and was re- 
“ duced by the appraiser, and the value of the fruit ad- 
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“ vanced to the same extent,” (italics ours), and affirmed 
the decision of the Collector. Tr. p. 2. 

6. That all the subsequent appraisements of the im- 
portations, subsequent to that of the Pontiac, were 
based upon the merchants’ appraisement made in the 
case of the Pontiac, and the Secretary of the Treasury, 
upon the appeals therefrom, refused to grant relief 
upon the ground that the merchants’ appraisement, 
was binding. Tr. p. 5. 

-7. Petitioners allege that the merchants’ appraise- 
ment was illegal, fraudulent and void, and contrary to 
law, for the reasons: 

(a) That said appraisers had none of the mer- 
chandise, nor any samples thereof (Valencia oranges) 
submitted to them by the Collector or examined by 
them. | 

(b) That one of the merchant appraisers appointed 
by the Collector knew nothing of the value of Valen- 
cia oranges or of the charges thereon, and so admitted, 
and that all this was specifically set forth in plaintiff's 
protest, filed with the Collector. Tr. p. 5. 

8. The answer is a general denial. 


STATEMENT OF Facts AS APPEARS OF RECORD. 


1. The jury was called and sworn, and then waived 
in writing, and the cause submitted to the Court upon 
the pleadings and facts. Tr. p. 4. 

2. It was admitted that the protests and appeals 
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were regularly made and suit brought, all as alleged in 
the petition herein, with dates, quantities, invoice 
prices, and liquidations. (3 

3. It was admitted that Angelo Cusimano and 
Charles P. Adoue will prove the importations by the 
various steamships mentioned, and the proper entries 
made as per schedule annexed to their petition (marked 
Valencia Oranges). 

4. It was admitted that Manuel Diaz, Antonio 
Calata, Martin Givona Masquita, and Joseph Marian 
Bordehose, would prove the value of cases of green 
fruit was 8.50 peseyitas, ($1.64), and the charges for 
cases, nails, packing, paper, labor, etc., averaged al- 
ways 6 pesegtas per case ($1.16). 

5. Itwas admitted that Cusimano and Adoue would 
testify that the two merchant appraisers appointed by 
the government to appraise the oranges of plaintiff'per 
steamship Pontiac, did not examine, and had no case 
of Valencia oranges before them for examination, when 
they made their appraisement, and that Ulysse Bassetti, 
one of said appraisers, never dealt in Valencia oranges 
and knew nothing of their value. 

6. It was admitted that Charles Phelps, Howard 
Phelps and Frank Phelps would testify that they are 


large importers in New York,of Valencia oranges, that © 


they were interested on joint account in the oranges 
described in exhibit “Valencia Oranges,” and that all 
their entries of Valencia oranges from December, 1883, 
to the end of March, 1884, were invoiced there, as 
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Cusimano & Co. invoiced them at New Orleans, and 
the liquidations of the same fruit in the same pack- 
ages were 6 peseytas ($1.16) per case. Tr. pp. 5 and 6. 

7. That there was judgment by the Court for plain- 
tiff. Tr. p. 7. 


ARGUMENT. 


Under the recent decisions of this Court, we need 
not make any lengthy argument in this cause. 

There can be no reasonable doubt that the appraise- 
ment and merchants’ appraisement of the invoice of 
Valencia oranges per steamship Pontiac were illegal 
and wrongful, if not fraudulent. 

- The course pursued by the Collector seems almost 
marked by malice; certain it is, that it tended to vex 
and harass the importer to the utmost. 

This is evident from a simple statement of the facts. 

There was no pretension on the part of the Collector 
that the importer had made any false valuation, con- 


_cealed any fact, or tried to deceive the Customs au- — 


thorities in any respect. The invoice value of the 
fruit was its true market value. The invoice values 
of the packing, etc., were correct, being exactly, the. 
same as those on entries in New York of the same 
kind and quality of fruit, brought from the same 
place, packed in the same manner and imported at the - 
same time. Those liquidations being 6 pesentas per 
case. 

The Secretary of the Treasury himself admits that 


“the fruit in question was invoiced at a value which 
“ represented the proper market value,” (italics ours). 

Hence the very first step, 7. e. to appraise the fruit, 
was an injustice to the importer. Pe 

Now the Statute of March 3, 1883, § 7 (Rev. Stats. 

at Large, p. 523), expressly declares ‘‘that hereafter none 
“of the charges imposed by Sections 2907, 2908, or 
‘any other provisions of the existing law, shall be es- 
“ timated in ascertaining the value of goods to be im- 
“ ported, nor shall the value of the usual and necessary 
‘“‘ sacks, crates, boxes, or covering of any kind be esti- 
‘“¢ mated as part of their value.”’ 

This Statute was held in Olenteuffer vs. Robertson 
(116 U. S. 510), to have repealed § 14 of the Act of 
1874 (18 Stat. at Large, p. 188). 

So that the items specified in Sec. 2907 of the Revised 
Statutes and in Sec. 14 of the Act of 1874, being charges 
and being eliminated as part of the dutiable value of 
goods, there was no excuse for the Collector’s appraise- 
ment, nor for the appraisers to look at or consider any- 
thing beyond the market value of the fruit. 

Yet, in the face of these explicit statutory enact- 
ments, the Collector caused this invoice of fruit to be 
appraised, and these appraisers, in utter disregard of 
their duty under the law, deducted from the invoice 
entries and values of “the charges” a certain amount: 
6730.15 pesetas, and increased the value of the fruit by 
the same amount, to-wit: 6730.15 pesesitas. 

Against that appraisement the importer protested, 
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ance with Sec. 2930 of the Revised Statutes. 


and asked for a merchants’ appraisement in accord- 


What did the Collector do ? He complied with the 
request; but how? The law required him to select 


“two discreet and experienced merchants 
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“ familiar with the character and,value of the goods in 
“ question, to examine and appraise the same, etc.,” (italics 


ours). 


He selected two merchants. One of them disquali- 
fied by the fact that-he never dealt in Valencia oranges 
and knew nothing of their value. Hence, ‘‘not familiar 
with the character and value of the goods in question.” 

He did not select or furnish them with any sample 
or package of the invoice or designate any packages of 


' them for their inspection, examination and appraise- 


ment (Sec. 2901), nor did either of these merchant ap- 
praisers examine any sample or package of this in- 
voice, as Sec. 2930 requires, for the purpose of their ap- 


praisement. 


Therefore, at every step there was a palpable viola- 


be found. 


tion of his duty, and a more inexcusable and flagrant 
disregard of the plain provisions of the law will rarely 


This course was the more wrongful and oppressive to 


the importer because it was not so easy to find a way 
of relief. For this reason, those values (charges) which 
were expressly exempted by the statute from duty, 
were transferred to the fruit invoice value, which was 
admittedly at its proper “market value,” and while 


it appeared as if it was an increase in the “ dutiable 
value,” it was simply a covert way of making the im- 
porter pay duty on 6730.15 pesentas of the charges, 
which were not liable to duty at all. 

The Collector compelled the importer to pay, which 
he did under protest.» 

The two cases decided by this Court and reported in 
123 U.S. pp. 356 and 369 (Oelbermann vs. Merritt, 
and Mustin vs. Cadwalader), settle the right of the im- 
porter to recover the excess of duties illegally exacted 
in the case of the steamship Pontiac. 

Now as to the remaining four invoices, per steam- 
ships Norfolk, North Anglia, Vindolano and Ehren- 
fels, following in quick succession the importation on 


the Pontiac, the same basis of liquidation of the in-— 


voice values was used as in the case of the steamship 
Pontiac, but no merchants’ appraisement was had, the 
importer deeming it sufficient to make his protest that 
the appraisement was illegal and fraudulent. 

Now we are aware that this Court decided in the case 
of Hilton vs. Merritt (110 U.S. 97), that considering 
all the Sections of the Revised Statutes on the subject, 
embracing §§ 2900, 2902, 2906, 2922, 2929, 2930, 2949 
and 3011, that the meaning of those Sections was that 
‘the appraisement of the customs officers should be 
“ final,” and you further held, ‘“‘that the valuation was 
“ not open to question in an action at law, so long as 
“ the officers acted without fraud, and ‘within the power 
“conferred upon them by the statute.’ ” 
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The question then to be solved, so far as the four 
importations of December 12 and 24 (1883) and Janu- 
ary 10 and 22 (1884) are concerned, is, did the officers 
act without fraud and within the power conferred upon 
them by the statute? 

If they acted fraudulently, or exceeded their powers, 


as prescribed by the statute, the appraisements and the — 


liquidations were equally null and void. 
And just here it is well to look at the dilemma in 


_ which the importer was placed by their acts. | 
If he considered that this appraisement was legaly | 


in reference to a dutiable value, he must ask for a mer- 
chants’ appraisement. He had already tried that, and 
the result was improper appraisers were selected and 
an illegal appraisement made. There was, so far as 
the importer could see, illegality at every step. The 


initial step being a gross wrong, as the fruit was — 


invoiced at its proper market value. Admittedly so. 
There were no duties upon the charges, and under the 
law could be none. Yet the appraisers, acting beyond 
“the power conferred upon them by the statute,” 
enhanced the invoice value of the fruit by adding 


thereto 6730.15 peseytas, taken from the charges, and 
this unwarranted and illegal act was approved by the 


Collector. What relief could he expect from a reap- 
praisement? | 

Or, must he consider the matter as coming within 
the meaning of Section 2931, as one involving “the 
rate and amount of duties,” ‘‘and the dutiable costs and 
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charges therein?” and not a question of “ dutiable 
value.” For, although the invoice value 6f the 
“charges” were not made dutiable “eo nomine,” by 
them, yet they were in reality (by the illegal act of the 
appraisers and Collector) made to pay duty—the fruit 
being invoiced and entered by the importer at its 
proper market value. 

If it were a question of “ dutiable value,” the im- 
porter was required by law to take certain proceedings 
to obtain relief; if a matter of “ dutiable costs and 
charges ” or “rate and amount of duties,” then entirely 
different steps were necessary. 

In fact, it seemed to be neither the one nor the 
other, but a sort of hybrid,—for the valuations were 
made of both “dutiable” and “ non-dutiable”’ articles 
—the latter not as such, but under the astute legerde- 
main of the Collector and his appraisers—that which 
was “non-dutiable’”’ was metamorphosed into “ duti- 
able.” Is it surprising that the importer failed to fully 
comprehend this curious conduct of the Customs 
authorities? | 

He had, in all good faith, entered his importations 
at their proper market value, making his entries and 
producing his original invoices in conformity to law. 
§§ 2899, 2900. 

There was no pretense or claim on the -part of the 
Collector that invoice values of the fruit were not the 
proper market value of them. 

The invoice values of the “ charges” are shown by 


the testimony to be correct, for invoices of the charges 
on the same kind and quality of fruit imported into 
New York at the same time, was liquidated there at the . ‘ 
same values as Cusimano & Co. entered the “charges ”’ 
| on their fruit. It was also shown by other witnesses 
that, these “ charges’”’ were correctly invoiced. 
The duty of the Collector was to have the fruit ap- 
praised, if he deemed it necessary (§ 2900); and of the 
| appraisers, ‘“ by all reasonable ways and means in his 
| “ or their power to ascertain, estimate and appraise the 
“true and actual market value and wholesale price, 
“ any invoice or affidavit thereto to the contrary, not- 
“ withstanding,” § 2902. 
What were they to ascertain and appraise? The 
market value of the fruzé—not the charges. 
| We repeat, this invoice value of the fruit was cor- 
rect,—ad mitted to be correct. 
| Hence, the appraisers, in making the appraisement, 
:. and the Collector, in approving it, and making the liq- 
, uidations in accordance therewith, wherein he saw that 
the appraisers had only increased the invoice value of 
3 the fruit by deducting the amount of that increase from 
|| the “charges,” acted in bad faith and in direct viola- 
( tion of the law. He knew that to attempt to make 
| these “charges” liable to duty was utterly void, and 
he therefore sanctioned, by his act and liquidation, 
the increase of the invoice value of the fruit, when it 
is admitted that it was correct, and the only pretense 
set up is, that the charges were invoiced at an excessive 


rate. It was not carelessness or irregularity in the 
discharge of their duties, but an assumption, of 
“powers ” not “conferred by the statute.” | 

We do not desire to characterize the conduct of these 
officials too harshly, but it was a gross violation of 
their duty and a grave wrong to the importer. No 
moral turpitude, perhaps, but in reality fraud in the 
eye of the law. 

Upon what theory can their acts be explained which 
would eliminate the conclusion of fraud, or that would 
bring-them within the powers conferred by the statute? 

The Circuit Court heard all the téstimony and found 
the issues of fact raised in the pleadings in favor of 
the importer. 

One of those issues was the illegal and fraudulent 
acts, vel non, of the customs officials. 

The court was satisfied that the defendant in error 
had made out his case fully. 

There was no special finding of fact, and under the 
statute (§§ 700 and 649) it is for this Court to say 
whether the matter is open at all to question the suf- 
ficiency of the facts in the case. 

We feel that the court a qua rendered substantial 
justice in the premises, and we respectfully ask this 
Court to affirm that judgment. 

Respectfully submitted, 
CHAS. B. SINGLETON, 
RICHARD H. BROWNE. 


January 9, 1889. 
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Supreme Court of the United States. 


OcToBER TERM, 1888. 


| ALGERNON 8. BADGER, COLLECTOR, ETC., 
plaintiff in error, N 
o 179. 
US. 
A. CUSIMANO AND CHARLES P. ADONE. |} 


| 3 Wm. A. Maury, 


: Assistant Attorney-General. 


BRIEF FOR THE PLAINTIFF IN ERROR. 


Supreme Gourt of the United States. 
| OcToseR Term, 1888. 


ALGERNON S. BADGER, COLLECTOR, ETC., a 
plaintiff in error, ‘Uno 17 a 
oo 0. 179. 

A. Cusmmano AND CHARLES P. ADONE. 


BRIEF FOR THE PLAINTIFF IN ERROR. | 


The plaintiff in error was sued on 16th May, 
1885, for the sum of $1,400.07, with interest, it — 
being the amount of duties which, it is claimed, 
were illegally exacted from the defendants in er- 
ror by the plaintiff in error, as collector of the 
port of New Orleans. | 


During November and December, 1883, and ae 
January, 1884, Cusimano and Company, the de- 

- ___ fendants in error, made six different importations 
of Valencia oranges, amounting in the aggregate’ 


to 20,165 cases. 
15466 


2 
The invoice value of said oranges was 177,310 
pesentas, and the invoice value of the charges 


(composed of cases, nails, packing, bands, cost 
of transportation, etc.) was 120,990 pesentas. | 


The importations were entered, respectively, 
at their invoice values, both as to the merchan- 
dise and charges thereon. 


The importers, being dissatisfied with the ap- 
praisement, appealed to merchant appraisers, who 
reduced the invoice values of the charges and 
made corresponding additions to the invoice 
values of merchandise, the effect of which was 
to increase the value of the merchandise con- 
tained in the 20,165 cases by 36,271.15 pesentas, 
equal in American coin to $7,000.33. 


On this amount of $7,000.33 an additional 
duty of 20 per cent. was assessed, amounting to 
$1,400.07, the sum sued for. ame 


The facts of the several entries, appraisements, 
and liquidations are presented in a tabulated 


form, as an exhibit of the petition. (p. 3.) 
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The action of the collector complained of in 
the original petition seems to be in having unrea- 
sonably and arbitrarily resorted to an appraisal 
when he should have been satisfied with the in- 
voice, the same standing unimpeached (pp. 1, 2) ; 
and in having added the amounts deducted from 
the invoice walues of charges to the invoice val- 
ues of merchandise and assessed duties on the 
amounts so added. 


But in the amended petition it is eharged that 
the appraisement was “ illegal, null, and fraudu- 


> in this, 


lent, and void, and contrary to law,’ 


That one of the merchant appraisers appointed by the col- 
lector knew nothing of the value of Valencia oranges or of the 
charges thereon, and so admitted ; and for the further reason 
that none of the merchandise cherry oranges) nor any 
samples thereof was before submitted to or examined by the 
merchant appraisers, all of which was specifically set forth 
in peor protest, filed with the defendant collector against 
said appraisement. 

That all the subsequent appraisements of the subsequent 
shipments to that of the steam-ship Pontiac, set forth in the origi- 
nal petition herein; being based upon the aforesaid merchant 
appraisement (and the appes! to the Secretary of the Treasury 
retused because the merchants’ appeal was binding), were also 
illegal and void. (Pp. 4,5.) 


The original petition was met by a denial of 
all its statements (p. 3), but there was no answer 
or pleading of any kind to the amended petition. 


4 


A jury was waived by stipulation (pp. 4, 7), and 
the case was submitted to the court upon the, - 
following ‘‘ statement of facts:” | aa 


It is admitted that the protests, appeals, were regularly 
made and suit brought, all as alleged in the petitions herein, 
with dates, quantities, invoice prices, and liquidations, 

It is admitted that Angelo Cusimano and Charles P. Adone 
will prove that the importations were made by the various 
stenm-ships mentioned and the proper entries made, as per 
schedule annexed to their petition. 

It is admitted that Manuel Diaz, Antonio Catala, Martin 
Givona Mazquita, and Joseph Mariand Bordehore would tes- 
tify that the value of the 50 cases of green fruit during the 
whole month of 1883 was eight pesetas (equal to one 4 
dollars), and the charges for cases, nails, paper, packing, labor; 
&c., average always six pesetas per case, equal to one 74 
dollars American money. 

It is admitted that A. Cusimano and Chas. P. Adone will 
testify that the two merchant appraisers appointed by the 
Government to appraise the Valencia oranges consigned to 
plaintiff per steam-ship Pontiac did not examine, and had-no ! 
case of Valencia oranges before them for examination, when = 

| 


they made their appraisement, | 

And that Ulysse Bassetti, one of said appraisers, never dealt 
in Valencia oranges and knew nothing of their value. 

It is admitted that Charles Phelps, Howard Phelps,. and 
Frank Phelps would testify that they are large importers of 
Valencia oranges received by them in the city of New York, 
and that they are the same parties who are interested on joint 
account.in the Valencia oranges shipped to A. Cusimano & Co. 
as per schedule filed herein. That all their entries of Valencia 
oranges in the port of New York from December, 1883, to the 
end of March, 1884, were invoiced there as here, and the liqui- 
dations there of the same fruit in the same packages were six 
pesetas ($1.16) per case. 

Defendant, without prejudice to his bill of exception to | | 
admissibility of evidence such as is above stated, admits that | 
above-named witnesses would testify as stated, and waives 


appearance of said witnesses. 
A. H. LEONARD, ’ 

U. S. Atty. | 

- SINGLETON, BROWNE & CHOATE, 


4 Attys for PUT. | 
JUNE 26TH, 1885. ‘ : 
(Pp. ’ 6.) 


yy 


There is an exception in the record stating the 
defendant’s objection to the admissibility of the 
plaintiffs evidence touching the appraisement, 
on the ground (1) that the evidence offered did 
not tend to show fraud, and (2) was not admis- 
sible under the allegations of plaintiff’s petition. 


(p. 6.) 


The record states that, ‘‘ the court having con- 
sidered the evidence and being advised in the - 
premises, finds the issues of fact raised by the 
pleadings in favor of the plaintiffs.” (p. 7.) 


_ The court then proceeds to give judgment for 
the plaintiffs for the amount demanded with in- 
terest as demanded. (p. 7.) 


ASSIGNMENT OF BRROR. 


The judgment is erroneous in this, that the 
evidence by which it was sought te impeach the 
appraisement on which the alleged excessive 
liquidation was based was incompetent and was 
inadmissible for any such purpose, there being 
no pretense of fraud in the appraisement. 


ARGUMENT. 


ys 
Apart from the admissions “that the protests, 


appeals, were regularly made and suit brought, 
all as alleged in the petitions herein, with dates, 
quantities, invoice prices, and liquidations,” what 
is called the ‘‘statement of facts” is no more than 
some of the evidence or data upon which the 
finding of the court was to be made—for it will 
be observed that this “‘statement of facts” does 
not purport to set forth all the evidence that 
was submitted to the court—and hence it is re- 
cited in the judgment entry that ‘‘the court * * * 
jinds the issues of fact raised by the pleadings in 
Savor of the plaintiffs” (p. 7). | 


This being a general finding, in the nature of 
a general verdict, nothing is open under this writ 
of error but the points presented by the bill of 
exceptions, unless it be the absence from the 
record of anything whatever to support the judg- 
ment. (P. 6.) 


The bill of exceptions states ‘‘that on trial of said cause 
the plaintiff offered evidence tending to show that the value 
fixed on goods imported by him was excessive and that the 
appraisement of said goods was erroneous, to the reception of 


alge ane 


q 


which evidence defendant objected on the ground that said 
goods were duly appraised and the appraisement is final and 
conclusive in the absence of fraud, which is not alleged, and 
on, the further ground that such evidence is not admissible un- 
der the allegations of plaintiff’s petition, which objections 
were overruled by the court, and said evidence received, to 
wit, on ground: Because, in the opinion of the court, it is not 
necessary to allege fraud, and I du believe the statute, prop- 
erly construed, forbids the plaintiff under his allegations to 
have this cause tried by the court.” 


Looking, then, at the evidence introduced as to 
the excessiveness and erroneousness of the mer- 
chants’ appraisement, in the light of the decision 
of this court in Hilton v. Merritt (110 U. S., p. 
97), it would seem perfectly clear that the court 
below erred in admitting and considering the 
evidence offered, for this court laid down in that 
case that, fraud apart, the appraisement is con- 


clusive. 


But, aside from the bill of exceptions, there is 
nothing in the record to support the judgment, 
all the issues on which the findings are based 
being immaterial. 


The grounds relied on in the original petition, 
namely, that there was no reason why the col- 
lector should not have liquidated the duties on 
the invoice values, and that the fact of increasing 
the invoice values of the merchandise by the 
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amount of the deduction from the invoice values 

a 
of the charges was illegal and wrongful, being 
the assessment of duties on charges, which are 


exempt by law. 


As to the complaint that the collector did not 
accept the invoice values, it is enough to say | 
that the law makes it the duty of the collector | 
to have every importation appraised (Rev. Stat., | 
§ 2901) regardless of the invoice (Rev. Stat., 


2902). 

As to the act of the appraisers in adding to the 
invoice value of each importation the amount 4 
deducted from the invoice value of charges for , 


excessiveness, it must be presumed that the ex- 
cessiveness in the value of charges coincided 
with the undervaluation in the invoice value of A 
the merchandise. 


It will not be imputed to sworn appraisers to 
have added arbitrarily to the invoice value, nor 


is it pretended here that there was fraud in the z 
appraisements. ‘The appraisers having acted 
within their authority, what they did is made q 


conclusive by the law (Rev. Stat., § 2930, Hil- | 
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ton v. Merriti, supra). Every presumption is in 
favor of appraisements and liquidations (Tire 
and Spring Works Company v. Spalding, 116 U. 
S., p.547). If the importer would impeach them 
he must make good his charges beyond a doubt. 


It is more than probable, indeed it must be as- 
sumed, that the appraisers in this case satisfied 
themselves that the overvaluation of the charges 
was made to support the undervaluation of the 
merchandise and in furtherance of a plan laid to 
defraud the revenue. Such a practice has been 
frequent since the passage of the act of 1883, 
making charges of all sorts non-dutiable. | 


Passing now to the supplemental petition, one 


of the grounds taken there is that one of the mer- 


chant appraisers “‘ knew nothing of the value of 
Valencia oranges, or of the charges thereon, and 
so admitted” (p. 5.) 


But it is not alleged or anywhere claimed that 
this appraiser was not a dealer in oranges gen- 
erally. The presumption must be that he was, 
because it will not be presumed that a public 
officer violated the law. (Tire and Spring Works 
Company v. Spalding, supra.) 
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This court has laid down that substantial com- | 
pliance with the law (Rev. Stat, § 2930) is all | 


that is necessary. In Oeliermann v. Merritt (116 - 
Z U. S. R., 367) the court used this language: ) 
- We do not lay down any absolute or comparative standard of | 
5s familiarity with the character and value of the goods which 
Sag must be applied to carry out the requirements of the statute. | 
a There must be in every case a substantial compliance with the | 
ae, statute. This does not necessarily require the highest degree 
oe of such familiarity. There must be, in good faith, in every 
ine case, the appointment of a person having the qualifications 
a prescribed by the statute. 
a It seems to be going very far to say that a 
a fruiterer, dealing in oranges, is disqualified as an 
a appraiser of Valencia oranges because his traffic 
a does not extend to fruit of that kind gathered in 7s 
3 Valencia. 
2 @ oS ® 6 ° 
. Again, it is said that the appraisers made the 
a appraisement without having before them any of 
a the merchandise to be appraised, or any samples 
thereof (p. 5). 
This objection stands upon the mere letter of 
the law (Rev. Stat., § 2901). { 
+ 
No doubt the law says that at least one pack- 
age, or one in each ten packages, shall be : 
** onened, examined, and appraised.” But this is +> 
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but a means to an end, namely, the ascertain- 
ment of the value of the thing to be appraised. 
If this end can be reasonably attained without 
breaking a package, can it be necessary that a 
package, or one in every ten packages, of an 
importation should be broken in order to pro- 
duce a literal conformity to the law ? 


Undoubtedly, as in Oelbermann v. Merritt (su- 
pra), where the importation is of fabrics, the 
appraiser must make an actual examination and 
inspection of them, because in no other way 
can a proper valuation be made. But we do- 
not understand that case to decide that actual 
examination and inspection must be made where 
no useful purpose can be served. Surely an ex- 
amination and inspection of packages of eggs, if 
dutiable, would not be necessary, and yet: the 
letter of the statute requires such examination 
and inspection. : 

Oranges are nature’s product, not the oul of 
men’s hands. Ocular inspection is not necessary 
to determine what a merchantable orange is. 


If there is any ground for damage allowance 
the importer must claim it, and the appraisers 
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can proceed on the presumption that the impor- 
tation comes up to the standard of the invoice.’ 


The reasoning of the court in Greely v. Thomp- 
son (10 How., 239) seems to point in the direc- 
tion of-our view of the statute, although it is 
true that the court held the appraisement invalid 
in that case because the appraisers had not given 
the merchandise such an examination as the law 
called for. But astronger authority in favor of 
our contention is Sampson v. Peaslee (20 How., 
571), which arose on an importation of Manilla 
hemp. & 


It was contended that the éxamination of the : 
hemp merely through a slit in the matting cover- 
ing it, was superficial and in disregard of the 
law, and did not warrant the assessment of an 

_ additional duty because the appraised value was 
more than ten per cent. in excess of the entered 
value, but this court sustained the appraisement, | 
holding that if the examination was such “asis : 
usually made in buying and selling the article, and 
was satisfactory to the merchant appraiser, it was 
not open’ to the plaintiffs to show that he adopted a 
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mode of examination insufficient to detect fraudulent 
packing or diversitves in the qualities of the different 
parts of the bales of hemp” (p. 580). 


In the absence of any claim for damage allow- 
ance the appraisers, in the case at bar, had a 
right to assume that the several importations 
were good, merchantable oranges. The law is 


not supposed to require the doing of vain, any 
more than impossible, things. 


It follows, then, that the findings of the court 
on these immaterial issues afforded no foundation 
for a judgment against the plaintiff in error. 

It is therefore submitted that the judgment 
should be reversed, with instructions to the court 


below to dismiss the petition. 
Wm. A. Maory, 
Assistant Attorney-General. 
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HOLLON PARKER VS. GEORGE DACRES ET AL. _ 


First Judicial District, 


In the District Court of the First Judicial District, Holding Terms 
at Walla Walla for the Counties of Walla Walla and Franklin, 
in said Territory. 


1 TERRITORY OF WASHINGTON, \ me 


Houiton Parker, Plaintiff, 
vs. 
GEORGE Dacres, H. P. Isaacs, ALFRED THomas, J. C. SmMiraH, WM. 
KIRKMAN, JOHN Lucas,and James McAuttrr, Defendants. 


2 In the District Court of the Territory of Washington and for 
the First Judicial District Thereof, Holding T'erms at Walla 
Walla for the Counties of Walla Wallaand Franklin, in said Ter- 
ritory. 
Hotton Parker, Plaintiff, 
v8. 
GEORGE Dacres, H. P. IsAacs, ALFRED THomas, J. C. SmitH, WM. 
KIRKMAN, JOHN Lucas, and James McAu.irr, Defendants. 


To redeem real property. 


To the Hon. S. C. Wingard, judge of the above-entitled court : 


1st. The plaintiff complains and alleges— 

2nd. That on the 28th day of December, A. D. 1874, the above- 
named plaintiff, Hollon Parker, was and ever since has been the 
owner in fee of the following-described premises, situated, lying, and 
being in the county of Walla Walla, Washington Territory, and 
more particularly described as follows, to wit: 

S. E. } of section “17,” township “7” north, range “36” east. 
}- The E. half of N. E. 4 and the S. W. + of the N. E. + of section 
T 22, intwp. 7 N., R. 36. 

: The west half of N. W. + of section 23, in twp. 7 N., R. 36 east. 

* The N. half of S. E. } and lot 4, sec. 35, twp. 8 N., R. 35 east. — 

i The W. half of S. E. + of sect. 27, in twp..7 N., R. 35 east. 

3 The 8S. half of the S. W. 4 of sec. 27, in twp. 7 N., R. 35 
east. | 

Lot six, in block five, in the city of Walla Walla, in said county 
| and Territory. 

& 3d. That said premises at the time aforesaid were subject to a de- 
; oa cree recovered by one Joseph Petrain against Edward Sheil, The City 

| of Walla Walla, W. B. Thomas, John F. Abbott, and D. Buroker, 
in an action in the district court of the first judicial district of Wash- 
ington Territory, holding terms at Walla Walla city for the coun- 
ties of Walla Walla and Whitman, and that the sheriff of Walla 
Walla county, W. T., by his deputy, F. Kimmerly, under and by 
virtue of said decree and order, sold said property above described 
on the 2d day of Jan’y, 1875, at public auction. 

4th. That at such sale the defendants became the purchasers of 
said property as follows, to wit: 

1—157 


HOLLON PARKER VS. GEORGE DACRES ET AL. 


Defendant Dacres purchased the S. E. } of sec. “17,” twp. “7” 
N., R. 35 east, less one acre. : 

Defendant, H. P. Isaacs, purchased the east half of N. E. 4 and 
the S. W. 4 of the N. E. } of sec. 22, in twp. 7 N., R. 36 east. 

Defendant, Alfred Thomas, purchased the west half of N. W. 4 of 

section 23, in twp. 7 N., R. 36 east. 
4 Defendant, J. C. Smith, purchased the N. half of the S. E. 
+ and lot 4, sec. 35, twp. 8 N., R. 35 east. 

Defendaut, James McAuliff, purchased the west half of S. E. 3 of 
sec. 27, in twp. 7 N., R. 35 east. : 

Defendant, William Kirkman, purchased the S. half of the S. W. 
+ of sec. 27, in twp. 7 N., R. 35 east. 

Defendant, John Lucas, purchased lot six, block five, in the city 
of Walla Walla, in said county and Territory, and the sheriff afore- 
said, under and by virtue of said purchase at said sale as aforesaid, 
issued to said defendants and each of them a certificate of sale. 

5th. That afterwards and before the expiration of six months from 
the confirmation of said sale the plaintiff tendered to George F. 
Thomas, in United States legal-tender money, the amount necessary 
to redeem said property described, on the 10th day of November, A. 
D. 1875, at his office, in Walla Walla city, W. T., between the hours 
of 10 o’clock a. m. and 4 o’clock p. m. of said day, and said George 
F’. Thomas was then and there the duly elected and qualified and 
acting sheriff in and for said county and Territory, and he as such 8 
sheriff then and there at the time last aforesaid refused to receive 

said tender or any part of the money thereof tendered, and 
5 the plaintiff now brings the same into this court and deposits 
the same with the clerk of said court. 

6th. That long prior to making the aforesaid tender defendants 
had notified plaintiff that they would not permit him to redeem said 
property, and they unlawfully and wrongfully, on the 2d day of 
Jan’y, 1875, entered into possession of said premises and have ever 
since so held the same. 

7th. That by reason of the aforesaid refusals to allow plaintiff to 
redeem said property he has been damaged in rents, issues, and 
profits in the sum of five dollars per acre per year for each and every 
acre of said property since the 28th day of December, A. D. 1874, to 
the time of the filing of this complaint, and the aforesaid lot $600.00 
per year. 3 | 

8th. That said defendants now, each and every one of them, hold 
deeds executed, one by an ex-sheriff of said county named George 
F. Thomas and the other by an ex-sheriff of said county named B. 
W. Griffin; that the same are entered of record in the auditor’s 
office of Walla Walla county, W. T., and are fradulent and void. 

- Wherefore plaintiff prays that any and all deeds to said property 

executed under and by virtue of said sale and under said decree be 
declared null and void, and the sheriffof Walla Walla county, De 

6 as such sheriff 4nd as commissioner appointed by this honor- | 
able court, be directed to make, execute, and deliver to plain- s 

tiff a good and sufficient deed in and to said property; that the 
plaintiff have and recover of and from def’ts his rents, issues, and 
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profits, as damages for the use and occupation of said premises, the 
sum of $5.00 per acre per year for each and every acre of said prem- 
ises from the 28th day of December, A. D. 1874, and legal interest 
thereon, and costs and disbursements of suit. 
A. E. ISHAM, 
PUff’s Atty. 

TERRITORY OF WASHINGTON, 

Walla Walla County, bse. 


I, Hollon Parker, being first dulysworn, deposeand say: I am the 
plaintiff in the above-entitled complaint and know the contents 
thereof and believe the same to be true. 

H. PARKER. 


5 Subscribed and sworn to before me this the 15th day of May, A. 
. 1884. 
A. REEVES AYRES, 
Clerk District Court. 


Endorsed: Complaint. Filed May 15th, 1884. A. Reeves Ayres, 
clerk district court. | 


7 TERRITORY OF WASHINGTON, t ae 
County of Walla Walla, 


_ In the District Court of the Territory of Washington and for the 


First Judicial District Thereof, Holding Terms at Walla Walla 
for the Counties of Walla Walla and Franklin, in said Territory. 


Hotton PARKER, Plaintiff, 
v8. | 
GEORGE Dacres, H. P. Isaacs, ALFRED THomas, J. C. Smita, Wm. 
KIRKMAN, JoHN Lucas, and JAMEs McAutirr, Defendants. 


The United States of America to George Dacres, H. P. Isaacs, Alfred 
Thomas, J. C. Smith, Wm. Kirkman, John Lucas, and James Me- 
Auliff, defendants : 

You are hereby required to appear in an action brought against 
you by Hollon Parker, plaintiff, in the district court of the Territory 
of Washington and for the first judicial district thereof, holding 
terms at Walla Walla for the counties of Walla Walla and Frank- 
lin, in said Territory, to answer the complaint of plaintiff, filed in 
Walla Walla county, within twenty days after the service of this 
summons, exclusive of the day of service, if served in said counties; 
if not served in said counties, but in said district, in thirty days; if 

served in any other judicial district in the Territory, in forty 

8 days; if served by publiéation, within sixty days after first 

publication of this summons, or the said plaintiff will take 
eens against you by default, according to the prayer of the com- 
aint. 

Witness the Hon. S. C. Wingard, associate justice of the supreme — 


oY 
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court of Washington Territory and judge of said court, and the seal 
thereof affixed this ninth day of April, A. D. 1885. | 
[Seal of Dist. Court. ] 
A. REEVES AYRES, Clerk, 
By F. W. GOODHUE, Deputy. 
A. E. ISHAM, , 
Plaintiff’s Attorney. 


9 TERRITORY OF WASHINGTON, one 
County of Walla Walla, 


I, Archer S. Bowles, sheriff of Walla Walla county, Washington 
Territory, do hereby certify that I served the within summons and 
annexed complaint on each of the within-named defendants, Wm. 
Kirkman, Alfred Thomas, J. C. Smith, John Lucas, George Dacres, 
James McAuliff, and H. P. Isaacs, in Walla Walla county, Wash- 
ington Territory, on the eleventh day of April, A. D. 1885, by then 
and there delivering to each of said defendants personally a copy 
of said summons, and that I at the same time and place delivered 
to each of said defendants personally with said copy of summons a 


copy of the complaint in said action. 
ARCHER 8S. BOWLES, 


Sheriff of Walla Walla County, W. T. 


| Endorsed:] Case No.3960. Summons. In the district court of the 
Territory of Washington and for the first judicial district thereof, 
holding terms at Walla Walla for the counties of Walla Walla and 
Franklin, in said Territory. Holon Parker, plaintiff, vs. George 
Dacres, ef al.,defendarnts. Returned and filed this 17th day of April, 
A. D. 1885. A. Reeves Ayres, clerk, by F. W. Goodhue, deputy. 
Sheriff’s fees, $8.40. 


10 In the District Court of the Territory of Washington and for 
the First Judicial District Thereof, Holding Terms at Walla 
Walla for the Counties of Walla Walla and Franklin, in said 
Territory. 
Hotton Parker, Plaintiff, 
v8. 
GrorGceE Dacres, H. P. Isaacs, ALFRED THomas, J. C. Smita, WM. 
KIRKMAN, JOHN Lucas, and James McAutirr, Defendants. 


Now comes the defendants, George Dacres, H. P. Isaacs, John 
Lucas, James McAuliff, and William Kirkman, appearing for them- 
selves only, and demur to the complaint of the plaintiff herein filed 
upon the following grounds, to wit: : 

First. Because several causes of action have been improperly 


united. 


, i i itl 
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Second. Because the said complaint does not state facts sufficient 
to constitute a cause of action. 
ALLEN, THOMPSON anp CROWLEY, Anp 
B. L. anp J. L. SHARPSTEIN, 
Attorneys for the Defendanis, George Dacres, H. P. Isaacs, 
Wm. Kirkman, John Lucas, and James MeAwiff. 


11 Service of the within accepted and copy waived this 22d 
day of April, 1885. 
A. E. ISHAM, 


Attorney for Plaintiff. 


Endorsed: Demurrer. Filed April 22,1885. A. Reeves Ayres, 
clerk, by F. W. Goodhue, deputy. 


12 In the District Court of the Territory of Washington and for 

the First Judicial District Thereof, Holding Terms at Walla 

Walla for the Counties of Walla Walla and Franklin, in said 
Territory. 


Hotton ParKeER, Plaintiff, 
v8. 


GrEorRGE Dacres, H. P. Isaacs, ALFRED THomaAs, J. C. SmitH, Wm. 
KIRKMAN, JOHN Lucas, and JAMEs McAutirr, Defendants. 


Now comes the defendant, Alfred Thomas, and demurs to the com- 
plaint of the plaintiff herein upon the following grounds, to wit: 
1st. Because several causes of action have been improperly united 
in said complaint. 
2d. Because said complaint does not state facts sufficient to con- 
stitute a cause of action. 
ALLEN, THOMPSON anp CROWLEY, anp 
B. L. anp J. L. SHARPSTEIN, 
Attorneys for the Defendant, Alfred Thompson. 


Service of the within demurrer accepted. Copy waived May 2, 


1885. . 
A. E. ISHAM, 
Attorney for Plainteff. 


Endorsed: Demurrer of def’t, Alfred Thompson. Filed May 2, 
1885. <A. Reeves Ayres, clerk. 
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13 In the District Court of the Territory of Washington and for 
the First Judicial District Thereof, Holding Terms at Walla 
Walla, for the Counties of Walla Walla and Franklin, in said Terri- 
tory. 
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Hotton ParKeER, Plaintiff, 
vs. oe 
GrorGE Dacres, H. P. Isaacs, ALFRED THomas, J. C. SMitH, Wm 
KIRKMAN, JOHN Lucas, and JAMES McAutiFF, Def’ts. 


To redeem real property. 


To the Honorable S. C. Wingard, judge of the above-entitled court: 


1st. The plaintiff complains and alleges in this his amended com- 
laint— : 

< 2nd. That on the 28th day of December, A. D. 1874, the above- 

named plaintiff, Hollon Parker, was and ever since has been the 

owner in fee of the following-described premises, situate, lying, 
and being in the county of Walla Walla, Washington Territory, 
and more particularly described as follows, to wit: 

S. E. } of sec. “17,” township “7” north, rang- “ 36 ” east. 

The E. 4 of N. E.} and the S. W. 4 of the N. E. } of sec. 22, in 

township 7 N., R. 36 E. 

The west half of N. W. 4 of sec. 23, in twp. 7 N., R. 36 east. 
The N. half of S. E. } and lot 4, sec. 35, twp. 8 N., R. 35 east. 
The W. half of 8. E. } of sec. 27,in twp. 7 N., R. 35 east. 
14 The S. half of the S. W. 4 of sec. 27, in twp. 7 N., R. 35 
east. 
Lot 6, in block 5, in the city of Walla Walla, in said county and 

Territory. 

srd. That said premises at the time aforesaid were subject to a 
decree recovered by one Joseph Petrain against Edward Shiel, The 

City of Walla, W. B. Thomas, John F. Abbott, and D. Buroker, in 
an action in the district court of the 1st judicial district of Wash- 
ington Territory, holding terms at Walla Walla city for the coun- 
ties of Walla Wallaand Whitman, and that the sheriff of Walla Walla 
county, W. T., by his deputy, F. Kimmerly, under and by virtue of 
said decree and order, sold said property above described on the 
2d day of .Jan’y, 1875, at public auction. 

4th. That at such sale the def’ts became the purchasers of said 
property as follows, to wit: 

_ Defendant Dacres purchased the S. E. 4 of sec. “17,” twp. “7” N., 
R. 35 east, less one acre. | 
Defendant, H. P. Isaacs, purchased the E. 4 of N. E. } and the S. 

W. tof the N. E. } of sec. “22,” in twp. 7 N., R. 36 east. 

Defendant, Alfred Thomas, purchased the west half of the N. W. 
+ of sec. 23, in twp. 7 N., R. 36 E. 

Defendant, J. C. Smith, purchased the N. half of S. E.} and lot 
4, sec. 35, twp. 8 N., R. 35 east. 

Def’t, James McAuliff, purchased the west half of S. E. 4 of see. 
27, in twp. 7 N., R. 35 east. 
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15 Deft, Wm. Kirkman, purchased the S. half of the S. W. } 
of sec. 27, in twp. 7 N., R. 35 east. 

Deft, John Lucas, purchased lot 6, block 5, in the city of Walla - 
Walla, in said county and Territory, and the sheriff aforesaid, 
under and by virtue of said purchase at said sale as aforesaid, issued 
to said def’ts and each of them a certificate of sale. 

oth. That afterwards, and before the expiration of six months from 
the confirmation of said sale, the pl’ff tendered to George F. Thomas, 
in United States legal-tender money, the amount necessary to re- 
deem said property described, on the 10th day of November, A. 
D. 1875, at his office, in Walla Walla city, Walla Walla county, W. 
T., between the hours of 10 o’clock a. m. and 4 o’clock p. m. of said 
day, and atsaid time and place the said pl’ff presented and exhibited 
to said sheriff papers showing that he had given to def’ts notice that 
he would apply to redeem said property as aforesaid and as by law 
required, and at the same time and place presented to said sheriff a 
certified copy of the decree in the case wherein Joseph Petrain was pl’ff 
and Edward Sheil, The City of Walla Walla, W. B. Thomas, John 

F. Abbott, and D. Buroker were def’ts, and papers showing the 
16 amount still due on the decree in the last aforesaid cause of ac- 

tion and a certified copy of the deed from Edward Sheil to pl’ff, 
duly certified by the auditor of Walla Walla county, W. T., wherein 
and whereby the said Edward Sheil transferred, sold, and delivered, 
on the 28th day of Dec., 1874, to pl’ff all of the property hereinhe- 
fore described and sought to be redeemed as aforesaid by plaintiff; 
and said George F. Thomas was then and tbere the duly elected and 
qualified and acting sheriff in and for said county and Territory, and 
he, as such sheriff, then and there, at the time last aforesaid, refused 
to receive said tender or any part of the money thereof tendered, 
and the pl’ff now brings the same into this court and deposits the 
same with the clerk of this court. 

That the said Hollon Parker sought to redeem said property, and 
‘ails above named gave to the purchasers and def’ts above named at 
east two days’ notice prior to the 10th day of November, A. D. 1875— 
a written notice that he would on said 10th day of November, A. D. 
1875, apply to the said sheriff of Walla Walla county, W. T., at his 
office in said county and'city of Waila Walla, W. T., to redeem said 

property, and that he was and had been from the 28th day of 
17 Dec., 1874, the legal owner in fee simple and entitled to the 
possession of said property, and that he gave to said pur- 
chasers the said two days’ written notice, as required by statute, 
that he would, on said 10th day of November, A. D. 1875, apply to 
said sheriff to redeem said property, and would then and there 
tender to said sheriff the-money, as by law required, for the purpose 
of the redemption of said property. | 
6th. That ee prior and more than two days before the making” 
of the aforesaid tender def’ts notified pl’ff that they would not permit 
him to redeem said property, and they unlawfully and wrongfully, 
on the 2d day of January, 1875, entered into and took possession of 
said premises and have ever since held the same. | 
7th. That by reason of the aforesaid refusal to allow pl’ff to re- — 
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deem said property, and defendants having possession of the same 
as aforesaid, he has been damaged in rents, issues, and profits in the 
sum of, to wit, H. P. Isaacs and J.C. Smith and Alfred Thomas have 
damaged pl’ff in the sum of two dollars per acre per year per month 
for each and every acre of land so held and purchased by them for 
the last six years prior to the commencement of this action. 
18 And the said plaintiff has been damaged by’the def’ts, 
George Dacres, Wm. Kirkman, and James McAuliff, for 
each and every acre per year per month so held and purchased by 
them for the last six years prior to the commencement of this ac- 
tion, in the sum of five dollars per acre for for each and every acre 
of land so held by them for the last six years prior to the commence- 
ment of this action, and the plaintiff has been damaged by the def’t, 
John Lueas, in the sum of fifty dollars per month for each and 
every year for the last six years prior to the commencement of this 
action for the real property so held and possessed by him as afore- 
said. 
8th. That said defendants now, each and every one of them, hold 
deeds executed, one by an ex-sheriff of said county named Geo. F. 
Thomas and another deed executed by an ex-sheriff of said county 
named B. W. Griffin ; that the same are entered of record in the 
auditor’s office as public records of Walla Walla county, Washing- 
ton Territory, and are fraudulent and void. 

Ist. Wherefore plaintiff prays that any and all deeds executed as 
aforesaid for said property under and by said sale and under and by 
virtue of said decree be declared null and void, and that the 
19 sheriff of Walla Walla county, and as such sheriff and as a 

commissioner appointed by this honorable court, be directed 
to make, execute, and deliver to pl’ffa good and sufficient deed to 
and for said property. 

2nd. That the pl’ff have and recover of and from def’ts his rents, 
issues, and profits as damages for the use of said premises the sum 
of two dollars per acre for each and every acre so held by H. P. 
Isaacs, J. C. Smith, and Alfred Thomas for the last six years imme- 
diately prior to this action, and that he have and recover of and from 
the def’ts, George Dacres, Wm. Kirkman, and James McAuliff, the 
sum of five dollars per acre per year for each and every acre of land 
so held by them as aforesaid for the six years immediately prior to 
the commencement of this action. 

And that the plaintiff have and recover of and from the def’t, John 
Lucas, the sum of fifty dollars per month for each and every year 
the said Lucas has held said property as aforesaid for the last six 
years immediately prior to the commencement of this action, and for 
his costs and disbursements, and for such other and further relief as 
may seem meet and equitable to the court, and interest on said dam- 


ages. 
20 A. E. ISHAM, 
PUff’s Attorney. 
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TERRITORY OF WASHINGTON, a 
County of Walla Walla, 


I, Hollon Parker, being duly sworn, depose and say that I am 
the pl’ff in the above-entitled amended complaint and that I know: 


the contents thereof and believe the same to be true. 
HOLLON PARKER. 


Subscribed and sworn to before me this 21st day of May, A. D. 


1885 
A. REEVES AYRES, 
Clerk District Court. 


Service of the within is accepted and copy waived. 


May 21st, 1885. | 
B. L. anp J. L. SHARPSTEIN, 
Of Attys for Def’ts Named in Demurrer 
Heretofore Filed Herein. 


Endorsed: Amended complaint. Filed May 21st, 1885. A. Reeves 
Ayres, clerk district court. 


21 In the District Court of the Territory of Washington and for 
the First Judicial District Thereof, Holding Terms at Walla 
Walla for the Counties of Walla Walla and Franklin, in said Ter- 
ritory. 
Hotton ParKeER, Plaintiff, 
US. 
GEoRGE Dacres, H. P. Isaacs, ALFRED THomAs, J. C. SmirH, WM. 
KIRKMAN, JOHN Lucas, and JAMES McAuttirr, Defendants. 


Come now the defendants, George Dacres, H. P. Isaacs, Alfred 
Thomas, Wm. Kirkman, John Lucas, and James McAuliff, and, ap- 
pearing for themselves only, demur to the amended complaint 
herein filed for the reasons following: 

Ist. That the amended complaint does not state facts sufficient to 
constitute.a cause of action. 

2d. That several causes of action have been improperly united in 
said amended complaint. 

Wherefore defendants ask. that said action be dismissed. 

B. L. anp J. L. SHARPSTEIN, 
ALLEN, THOMPSON, anp CROWLEY, 
Attorneys for Defendants, George Dacres, H. P. Isaacs, Alfred 
Thomas, Wm. Kirkman, John Lucas, and James McAuliff. 


22 Due service of the within demurrer admitted and copy 


waived. 
May 22d, 1885. 
A. E. ISHAM, 


Attorney for Plainivff. 


Endorsed: Demurrer to amended complaint. Filed May 22d, 
1885. A. Reeves Ayres, clerk. 
2—157 
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23 TERRITORY OF WASHINGTON, \ 
County of Walla Walla, a 


Be it remembered that at the regular May term, A. D. 1885, of 
the district court of Washington Territory, and for the first judicial : 
district thereof, holding terms at Walla Walla, Walla Walla county, : 
in said Territory, begun and held at the city of Walla Walla, on | 
Monday, the fourth day of May, A. D. 1885, Hon. S. C. Wingard, | 
oe judge, presiding, among other the following proceeding were 

ad, to wit: 


Thirteenth Judicial Day. 


vs. 
GEORGE Dacres et al., Defendants. 


Monpay, May 18th, 1885. 


Now, on this day, this cause came on for hearing on demurrer of 
defendants to the complaint of plaintiff, and the same was argued 
by respective counsel and sustained by the court, and plaintiff has 


leave to amend his complaint. : 
(Signed) S. C. WINGARD, Judge, &c. | 


HoLion PARKER, Plaintiff, 
000 


24 Eighteenth Judicial Day. + 


ee ee ty 


vs. 
GEORGE DacreEs é al., Defendants. 


SATURDAY, May 23rd, 1885. 

Now, on this day this cause came on for hearing on demurrer of 
defendants to the amended complaint of plaintiff filed herein, and ~ 
the same was argued by respective counsel till the hour of adjourn- 
ment. 


(Signed) S. C. WINGARD, Judge, &e. | 


Hotton PARKER, Plaintiff, 
p 3960. 


25 Twentieth Judicial Day. 


vs. 
GEORGE Dacres et al., Defendants. 


TuEspAY, May 26th, 1885. | 


Now, on this day this cause coming on to be heard on demurrer 
to amended complaint brought on for argument on Saturday, May 
23rd, and the cause proceeded, as on said day, by hearing of the ar- 
gument of counsel till the close of the same, when the same was then | 


taken under advisement by the court. | 
(Signed) S. C. WINGARD, Judge, &c. 


Ho tion Parker, Plaintiff, 
+3060, 
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26 Twenty-First Judicial Day. 


H. Parker, Plaintiff, 
vs. 
GrEorGE Dacres, H. P. Isaacs, ALFRED THomas, J.C. Smita, > 3960. 
Wm. Kirkman, John Lucas, and James McAuliff, De- 


fendants. 


WEDNESDAY, May 27th, 1885. 


Now, on this day the demurrer of defendants to plaintiff’s amended 
complaint heretofore taken under advisement by the court, is here 
now sustained by the court, the court being advised in the prem- 
_ Ises; to which ruling of the court counsel for plaintiff duly excepted 
and exceptions allowed by the court. 


(Signed) S. C. WINGARD, Judge, &e. 


27 Judgment. 
Twenty-Second Judicial Day. 


Ho.tion PARKER, Plaintiff, 
v8. 
GEORGE Dacrgs, H. P. Isaacs, ALFRED THomas, J. C. Smitu, } 3960. 
Wm. Kirkman, John Lucas and James McAuliff, De- 
fendants. 


THurspDAyY, May 28th, 1885. 


This cause came on for a hearing on the demurrer filed herein to 
plaintiff’s amended complaint, and, after argument of counsel, the 
court sustained the demurrer, and the plaintiff then stated that he 
did not wish to further amend. 

Therefore, on motion of defendants’ attorneys, it is considered and 
adjudged that this action be dismissed at the costs of plaintiff. 

And it is further considered and adjudged that the defendants 
have and recover of and from the plaintiff the costs of this action, 


taxed at $53.95, and that execution issue therefor. 
(Signed) S. C. WINGARD, Judge, &c. 


28 Notice of Appeal. 
Twenty-Third Judicial Day. 


Hotton PARKER, Plaintiff, 
vs. 
GEORGE Dacres, H. P. Isaacs, ALFRED ‘'T'HomMAs, J. C. SmitH, Wm. 
KIRKMAN, JOHN Lucas, and JAMES McAutirr, Defendants. 


Fripay; May 29th, 18885. 


Now comes the plaintiff and in open court gives notice to the de- 
fendants and their attorneys and to all others that he appeals this 
cause to the supreme court of Washington Territory, and requests 
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that the said notice be entered of record, which 1s accordingly here 


now done. 
(Signed) S. C. WINGARD, Judge, é&e. 


aE ARR CERIO ence AL REBEL a? 


ob mer Semele eee 


29. In the District Court of the Territory of Washington and for 

the First Judicial District Thereof, Holding Terms at Walla 
Walla for the Counties of Walla Walla and Franklin, jin said 
Territory. 


Honiton PARKER, Plaintiff, vs. GzorcE Dacrss e al., Def’t-: 


Be it remembered that this cause came on for hearing on this 
26th day of May, 1885, upon the demurrer heretofore filed in this 
cause. The parties appeared, by their respective attorneys of record, 
and after argument the court took said cause under advisement. 

And now, on this 27th day of May, A. D.:1885, the court being ad- 
vised in the premises, sustained said demurrer and the whole thereof; 
to all of which ruling the plaintiff excepted and exception was 
allowed. Thereupon plaintiff gave notice that he would not take 
leave to amend, but would appeal said cause. Whereupon defend- 
ants moved the court for judgment for their costs, and judgment 
was granted in said cause in favor of defendants and against plain- 
tiff; to all. of which the plaintiff excepted and the exception was 
allowed May 29th, 1885. | 

(Signed) S.C. WINGARD, Judge, &e. 
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(Endorsement on back.) 


Endorsed: Bill of except-ons. Filed May 29th, 1885. A. Reeves 
Ayres, clerk, by F. W. Goodhue, deputy. 


30 Certificate. 


TERRITORY OF WASHINGTON, aa 
First Judicial District, pe 


I, A. Reeves Ayres, clerk of the district court of Washington Ter- 
ritory and for the first judicial district thereof, holding terms at 
Walla Walla for the counties of Walla Walla and Franklin, in said 
Territory, do hereby certify that the foregoing is a full, true, and cor- 
rect transcript of so much of the record in the above-entitled cause 
as I am by statute required on appeal to transmit to the supreme 
court. 

In testimony whereof I have hereunto set my hand and the seal 
of said district court this 15th day of June, 1885. 


[Seal of District Court. ] 
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A. REEVES AYRES, Clerk, 
By F. W. GOODHUE, Deputy. 
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31 Judgment. 


Hoititon PARKER 
vs. 

GEORGE Dacres, H.P. Isaacs, ALFRED THomAS, J.C. Smita, + # 419. 
William Kirkman, John Lucas, and James McAuliff, 
Appellees. | 

Avaust 41H, 1885. 


This cause having been heretofore submitted to the court upon 
the transcript of the record of the district court of the first judicial 
district of Washington Territory, holding terms at Walla Walla, 
7 . and upon the argument of counsel, and the court having fully con- 
; sidered the same and being fully advised in the premises and having 
filed its opinion in writing, it is now, on this 4th day of August, A. 
D. 1885, on motion of B. F. Sharpstein, Esquire, of counsel for ap- 
pellees, considered, adjudged, and decreed that the judgment of the 
said district court be, and the same is hereby, affirmed, with costs, 
and that the said George Dacres, H. P. Isaacs, Alfred Thomas, J. C. 
Smith, William Kirkman, John Lucas, and James McAuliff recover 
of and from the said Hollon Parker the costs of this action, taxed 
} and allowed at $38.60 dollars, and that execution issue therefor; 
: and it is further ordered that this cause be remitted to the said dis- 
trict court. : 


7 32 ‘TERRITORY OF WASHINGTON, | ,. . 
| Thurston County, 


In the Supreme Court of Washington Territory. July Term, A. D. 
1885. 


Hotton ParKER, Appellant, 
US. 
GEORGE Dacres, H. P. Isaacs, ALFRED THomAs, J.C. Smitu, WILLIAM 
KIRKMAN, JOHN Lucas, JAMES McAutirr, Appellees. 


I, A. E. Isham, being being first duly sworn, depose and say: I 
am the attorney for the appellant in the above-entitled cause, and 
was such attorney of record on the trial of this cause in this court 
and in the court below; that the appellant is not in this county; 

that I am fully acquainted with all of the facts and the value 
‘ of the property and the amount involved in this action; 
—- oo that the value of the property and the amount involved 
which appellant claims against the appellees and for which 

he prosecutes this suit exceeds the sum of five thousand dollars 
($5,000.00) over and above all legal counter-claims, set-offs, interest, 

and costs, and theamount in controversy in said action between 

appellant and appellee- does now and did at the time of the com- 
mencement of the action exceed the sum of $5,000.00 over and above 

any claims of appellees against appellant exclusive of interest and 


costs. 
A. E. ISHAM, Clerk. 
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Subscribed and sworn to before me this August 4th, 1885. 
R. G. O'BRIEN, Clerk. 


(Endorsement:) “ Filed Aug. 4, 1885. R. G. O’Brien, clerk.” 


34 In the Supreme Court. July Term, 1885. 


Hotton Parker, Appellant, 
vs. 
GEORGE DacrrEs et al., Appellees. 


TueEspay, Aug. 4, 1885. 


Comes now the appellant, by A. E. Isham, Esquire, his attorney, 
and moves the court for leave to withdraw the transcript herein for 
the period of 30 days, and the court, being fully advised in the 
premises, grants said motion upon said attorney giving receipt to 
the clerk therefor; and now, on motion of said attorney, it is further 
ordered that a supersedeas bond herein be given in the sum of five 
hundred ($500) dollars for the stay of proceedings. 


dO In the Supreme Court of Washington Territory. July Term, 
A. D. 1885. 


Horton ParKeER, Plaintiff and Appellant, 
US. 


GreorGE Dacres, H. P. Isaacs, ALFRED THomas, J. C. Smiry, Wm. 
Kirkman, John Lucas, and James McAuliff, Defendants and 


Appellees. 


The above-named complainant and appellant, conceiving himself 
aggrieved by the final decree entered on the 4th day of August, 
1885, in the above-entitled cause, doth hereby appeal therefrom to 
the Supreme Court of the United States, and he prays that this his 
appeal may be allowed and that a transcript of the records, proceed- 
ings, and evidence in the cause, duly authenticated, may be sent to 
the Supreme Court of the United States. 

A. E. ISHAM, 
JOHN H. MITCHELL, 
Attorneys for Hollon Parker, Appellant. 


This appeal is allowed. 


31st August, 1885. 
ROGER 8S. GREENE, 


Chief Justice of the Supreme Court of Washington Territory. 


- 4 ee . 
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36 Assignment of Errors as Required by Section 997 Revised Statutes 
and the Rules of Supreme Court of the United States. 


In the Supreme Court of Washington Territory. 


Hotton PARKER, Appellant, 


GEORGE Dacres e¢ al., Appellees. 


ist. The court erred in sustaining the demurrer of the appellees, 
defendants in the court below, to the amended complaint. 
2d. The court erred in affirming the judgment of the court below 


in sustaining the defendants’ demurrer to plaintiff’s amended com- 


plaint, dismissing plaintiff’s bill and rendering judgment against 
appellant for costs. 
3d. The court erred in failing to overrule the demurrer to plain- 
tiff’s amended complaint. 
August 27th, 1885. 
A. E. ISHAM, 
JOHN H. MITCHELL, 
Attorneys for Appellant. 


[Endorsed :] Hollon Parker vs. Geo. Dacres et al. Notice of ap- 
peal & assignment of errors. Received and filed Sept. 1, 1885. R. 


G. O’Brien, clerk. 


37 In the Supreme Court of Washington Territory. July Term, 
A. D. 1885. 


Hotrton ParKeER, Plaintiff and Appellant, 
vs. 
GEORGE Dacres, H. P. Isaacs, ALFRED THomas, J. C. Smita, WM. 
Kirkman, John Lucas, and James McAuliff, Defendants and Ap- 


pellees. 


Know all men by these presents that we, Hollon Parker, as prin- 
cipal, and William H. Reed and Daniel Stewart, sureties, are held 
and firmly bound unto George Dacres, H. P. Isaacs, Alfred Thomas, 
J.C. Smith, Wm. Kirkman, John Lucas, and James McAuliff in the 
full and penal sum of five hundred dollars ($500.00), to be paid to the 
said George Dacres, H. P. Isaacs, Alfred Thomas, J. C. Smith, Wm. 
Kirkman, John Lucas, and James McAuliff, their executors, admin- 
istrators, or assigns; to which payment, well and truly to be made, 
we bind ourselves and each of us, jointly and severally, and our and 
each of our heirs, executors, administrators, and assigns, firmly by 


these presents. 
Sealed with our seals and dated this 24th day of August, A. D. 


1885. 
Whereas the above-named Hollon Parker hath prosecuted 
38 an appeal in the supreme court of the Territory of Washing- 
ton to the Supreme Court of the United States to reverse the 
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judgment rendered in the above-entitled action by the supreme court 
of the Territory of Washington on August 4th, 1885: 

Now, therefore, tne condition of this obligation is such that if the 
above-named Hollon Parker shall prosecuté his said appeal to effect 
and answer all costs and damages if he shall fail to make good his 
plea, then this obligation shall be void; otherwise to remain in full 


force and virtue. 
HOLLON PARKER... [sEAt._ 
WILLIAM H. REED. SEAL. | 
DANIEL STEWART. [SEAL.| 


Sealed and delivered in the presence of— 
A. E. ISHAM. 
JOHN A. TAYLOR. 


I have examined this bond and know the sureties thereto and be- 
lieve them to be sufficient and therefore approve said bond. 
Dated August 24th, 1885. 
S. C. WINGARD, 


Associate Justice of the Supreme 
Court of Washington Territory. 


I approve this bond. 


dlst August, 1885. 
| ROGER 8S. GREENE, 


Chief Justice, &c. 


UnITED STaTES OF AMERICA, \ ‘ia 
Territory of Washington, Walla Walla County, 


We, William H. Reed and Daniel Stewart, sureties above named, 
being duly sworn, depose and say and each for himself saith that he 
is worth the sum of five hundred dollars, $500.00, over and above 


his just debts and liabilities. 

39 ) WILLIAM H. REED. 
DANIEL STEWART. 

Subscribed and sworn to before me this 24th day of August, 

1885. 

[ Notarial Seal of John A. Taylor. ] 
JOHN A. TAYLOR, 
Notary Public. 


[Endorsed:] Hollon Parker vs.Geo. Dacres et al. Bond. Received 
and filed Sept. 1, 1885. R.G. O’Brien, clerk. : 


ee 
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40 UNITED STATES OF AMERICA, hss 
Territory of Washington, 


In the Supreme Court of the United States of America. 


Hotien Parker, Plaintiff and Appellant, 
vs. 
GreorGE Dacres, H. P. Isaacs, ALFRED Tuomas, J. C. Smita, WIL- 
liam Kirkman, John Lucas, and James McAuliff, Defendants and 
Appellees. 


To George Dacres, H. P. Isaacs, Alfred Thomas, J. C. Smith, Wil- 


liam Kirkman, John Lucas, and James McAuliff, Greeting : 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington, D.C., 
on the second Monday of October next, pursuant to a notice of ap- 
peal and an allowance of appeal filed in the clerk’s office of the 

supreme court of Washington Territory, wherein Hollen 
41 Parker is appellant and you are appellees, to show cause, if 

any there be, why the judgment rendered against the said 
appellant, as in the said appeal and notice of appeal mentioned, 
should not be corrected and why speedy justice should not be done 
to the party in that behalf. | 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States of America, this first day of 
September, in the year of our Lord one thousand eight hundred and 
eighty-five. 

[Seal of Supreme Court. ] | 
R. G. O’BRIEN, 
Clerk Supreme Court, Wash. Ter. 


(Endorsed :) “ Citation.” Returned and filed September 22d, 1885. 
R. G. O’Brien, clerk. 


42 TERRITORY OF WASHINGTON, \ i 
County of Walla Walla, 


I, Archer S. Bowles, sheriff of Walla Walla county, Washington 
Territory, do hereby certify that I served the within citation on the 
within-named appellee, John Lucus, in Walla Walla county, Wash- 
ington Territory, on the 10th day of September, A. D. 1885, by then 
and there delivering, personally, to and leaving with Louise Lucus, 
his daughter and a member of his family, she being a suitable person 
over the age of 21 years, at the usual place of abode and dwelling- 
house of said appellee, a copy of said citation, the said appellee, 
John Lucus, after due and diligent search and inquiry made, not 


being found in said county. 
ARCHER S. BOWLES, 
Sheriff Walla Walla County, W. T. 
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43 TERRITORY OF Mia Wola’ an 
County of Walla Walla, : 


I, Archer S. Bowles, sheriff of Walla Walla county, Washington 
Territory, do hereby certify that I served the within citation on each 
of the within-named appellees, George Dacres, H. P. Isaacs, and 
William Kirkman, in Walla Walla county, Washington Territory, 
on the 10th day of September, A. D. 1885, by then and there deliv- 
ing to each of said appellee-, personally, a copy of said citation. 

ARCHER 8. BOWLES, 
Sheriff Walla Walla County, W. T. 


44 TERRITORY OF Mia Wola’ $8: 
County of Walla Walla, 


I, Archer S. Bowles, sheriff of Walla Walla county, Washington 
Territory, do hereby certify that I served the within citation on each 
of the within-named appellees, James McAuliff and Alfred Thomas, 
in Walla Walla county, Washington Territory, on the 11th day of 
September, A. D. 1885, by then and there delivering to each of said 
appellees, personally, a copy of said citation. 

ARCHER 8S. BOWLES, 
Sheriff Walla Walla County, W. T. 


45 TERRITORY OF WASHINGTON, \ as: 
County of Walla Walla, 


I, Archer S. Bowles, sheriff of Walla Walla county, Washington 
Territory, do hereby certify that I served the within citation on the 
within-named appellee, J. C. Smith, in Walla Walla county, Wash- 
ington Territory, on the 12th day of September, A. D. 1885, by then 
and there delivering to said appellee, personally, a copy of said cita- 


tion. 
ARCHER 8S. BOWLES, 
Sheriff Walla Walla County, W. T. 
46 Opinion. 


In the Supreme Court of Washington Territory. July Term, 1885. 


v8. 

GEORGE Dacrgs, H. P. Isaacs, ALFRED THomas, J. C. 
Smith, William Kirkman, Jno. Lucas, and James aot 
Auliff. 


HoLuEN PARKER 
+ 419. 


This is a suit in equity, brought by the appellant as plaintiff in 
tbe lower court, to redeem property sold under a decree of the dis- 
trict court foreclosing a mortgage. 

The complaint alleges, in substance, that on the 28th day of Dec., 
1874, and ever since, the appellant was the owner in fee of the prop- 
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erty described in the complaint; that on the 2d day of January, 
1875, said property was sold by the sheriff, at public auction, under 
and by virtue of the decree of foreclosure, and that the same, in 
separate lots, was bought at said sale by the respective defendants, 
the complaint describing the particular part or parcel purchased by 

each defendant; that afterwards, and before the expiration of 
47 six months from the confirmation of said sale, the plaintiff, 

after giving the defendants due and legal notice that he would 
apply to redeem said property, tendered to the sheriff of Walla Walla 
county, in his office, during office hours, the amount of money neces- 
sary to redeem the same; that the said sheriff refused to receive the 
money so tendered or to recognize the right of appellant to redeem 
said land, and that the appellant now brings into court and deposits 


. with the clerk the amount of money so tendered to the sheriff; 


that the defendants wrongfully and unlawfully, on the 2d day of 
January, 1875, severally entered upon the premises purchased by 
them at the mortgage sale and have ever since and now hold the 
same; that by reason of the wrongful refusal to permit appellant to 
redeem and the unlawful deprivation of his possession *by the de- 
fendants he has been damaged in rents, issues, profits, &c.; that the 
defendants each hold deeds to the property purchased by them at 
the mortgage sale made to them by the sheriff of Walla Walla 
county, which deeds are of record and are fraudulent and void. 
The complaint prays that the deeds executed to defend- 
48 ants by the sheriff be declared null and void; that the sher- 
iff, as a commissioner of the district court, be required to 
make and deliver to plaintiff a good and sufficient deed to said 
property, and that plaintiff be let into possession of the same; that 
plaintiff have and recover damages for the unlawful detention of the 
possession of the property and for general relief. 
The defendants demurred to the complaint because— 
1st. It does not state facts sufficient to constitute a cause of action. 
2. Several causes of action have been improperly united: in the 
complaint. 
The lower court sustained the demurrer, and the plaintiff, declin- 
ing to amend his complaint, brings the cause to this court on appeal. 
The appellant bases his right to redeem the property upon the 
provisions of the civil practice act of 1873, chapter 33, which gov- 
erned his rights at the time of the mortgage sale and of the offer to 
redeem. 
This chapter is substantially the same as chapter 34 of the code 
of 1881, except that section 379 of the code is not found in the law 
of 1873. 
49 The exclusion of the right to redeem from mortgage sales 
is made plain and unmistakaeble in the code of 1881 by the 
addition of the last-named section. Wethink the same conclusion 
must be reached upon a consideration of the law of 1873, notwith- 
standing the absence of a provision analogous to that contained in 
section 379, chapter 33, of the act of 1873, deals entirely with execu- 
tions at law, and the right to redeem granted by sections 364, 365, 
and 366 of that act does not in terms or by fair implication extend 
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to property sold in any other manner. The act explicitly defines 
what an execution shall be. Sections 321, 322 and 323. 

This execution is entirely different from the order of sale issued 
by the clerk upon a decree of foreclosure. Section 565. 

The conclusion that property sold under the decree of the district 
court to satisfy a mortgage is not subject to redemption under the 
act of 1873 is enforced by a consideration of the nature of mort- 
gages under our system and of the effect of our foreclosure proceed- 

ing. 
50 ‘A mortgage of real property in this Territory does no more 
than create a lien. In the apt language of a learned author, 
“The debt is the principal fact, and the mortgage is wholly inci- 
dental or collateral thereto, and intended to secure its payment. 

The right or interest of the mortgagee from heing a legal estate is 
changed into an equitable right enforceable by an equitable proceed- 
ing. It is for all purposes and under all circumstances personal 
assets. It muy be assigned and passed to the mortgagee’s personal 
representatives on his death. The mortgagee’s interest being a mere 
lien, it is wholly destroyed, and the mortgagor’s estate is left free and 
unencumbered by a payment of the devt secured by it at any time 
before the premises are actually sold under a decree of foreclosure.” 
Pomeroy’s Equity, section 1788. 

The proceeding to foreclose such a mortgage is entirely different 
from that to foreclose the equity of redemption, which, to meet the 
hardships of the common law conception of a mortgage, was the 
creation of the courts of equity. Under our theory of a mortgage 

there is nu such thing as an equity of redemption in the 
ol mortgagor. The legal title has never passed from him. The 
equity is in the mortgagee, and consists in his right to hold 
the mortgaged property and tosecure the payment of the mortgage 
debt. This being so, a provision which permitted property sold 
under a decree of foreclosure to be redeemed from the purchaser by 
the mortgagor within six months would diminish the security which 
the mortgagee has by the terms of the mortgage for the payment of 
his debt. Property sold free from the right to redeem would ordi- 
narily bring a better price than property sold subject to the right to 
redeem. It is not to be supposed that it was the intention of the law 
to alter the contract which the parties have made for themselves and 
to impose an onerous condition upon one of them not provided in 
the contract unless the language of the law is plain and conclusive. 
When the security is ample no doubt a court of equity by virtue of 
its inherent equitable power may impose as a condition of sale 
52 the right of the mortgagor to redeem upon proper conditions 
within a certain time. 

But in the absence of any such condition in the decree of 
foreclosure the sale is absolute. The decree need not bar the 
equity of redemption, because there is no such thing. Whether or 
not it shall affirmatively provide for a redemption is a matter for 
the conscience of the chancellor upon a view of the facts in the case. 

This view of the law is conclusive in this course. The demurrer 
to the complaint was rightfully sustained. The demurrer was prop- 


a 


— ae aan 


aemeentnameeemnenenanal 


HOLLON PARKER VS. GEORGE DACRES ET AL. 21 


erly sustained upon grounds. The cause of action, if any, in the 
plaintiff accrued in the year 1875. The complaint in this case was 
not filed until May 15th, 1884. The limitation for such an action 
is that provided by section 33 of the code, and is two years. (Hub- 
bell vs. Sibly, 50 New York Court of Appeals, 468; Miner vs. Beek- 
man et al., 50 New York Court of Appeals, 337.) 

The judgment of the court below is affirmed. 

GEO. TURNER, 


Associate Justice. 


ROGER S. GREENE, 
Chief Justice. 
JOHN P. HOYT, 
Associate Justice. 


[Endorsed :] Filed Aug. 4th, 1885. R.G. O’Brien, clerk. 


We concur. 


53 Certificate of Clerk Supreme Court, W. T’y. 
In the Supreme Court of Washington Territory. July Term, 1885. 
Hotton PARKER vs. GEORGE DAcREs et al. 


I, R. G. O’Brien, clerk of the supreme court of Washington Terri- 
tory, do certify the foregoing, from pages 1 to 30, to be a true copy 
of the transcript of the record of the district court of the first judi- 
cial district of Wash. Ter., holding terms at Walla Walla, upon which 
said cause was determined in this supreme court, and that the fore- 
going, from page 31 to page 42, is a true transcript of all the papers 
filed and journal entries made of record in this supreme court in said 
cause. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court this 26 September, A. D. 1885. 

[Seal Supreme Court, Washington Territory. ] 
R. G. O'BRIEN, 
Clerk Supreme Court, W. T’y. 


54 Mem. of Costs Supreme Court, W. T”y. 

Clerk's 1606 202. 4 cones) wmmnmiinnns seccnnin ce nanan 18 40 
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Supreme Court of the Qnited States. 


DrECEMBER TERM, 1888. 


HOLLON PARKER, Appellant, 
VS. 


GEORGE DACRES, H. P. ISAACS, ALFRED ( X® 157: 
THOMAS, J. C. SMITH, WM. KIRKMAN, 
JOHN LUCAS, Aanpd JAMES McAULIFF, 
Appellees. 


Appeal from the Supreme Court of Washington Territory. 


The following Extracts from the Codes of Washington Territory, Cali- 
fornia, and of Iowa, respectively, are submitted by leave and direction 
of the Court, given at the close of the Argument of the Cause. 


W. W. UPTON, 
Attorney for Appellees. 


Extracts from Civil Practice Act of Washington Territory, 
1873 (see page 84): 

Sec. 321. There shall be four kinds of execution: One 
against the property of the judgment debtor, another against 
the person, a third for the delivery of the possession of real 
or personal property or such delivery with damage for with- 
holding the same, and the fourth commanding the enforce- 
ment of or obedience to any special order of the court. And 
in all cases there shall be an order to collect the costs. 

Sec. 322. The writ of execution shall be issued in the name 
of the United States, sealed with the seal of the court and sub- 
scribed by the clerk, and shall be directed to the sheriff of the 
county in which the property is situated, or coroner, when 
the sheriff is a party or interested, and shall intelligibly refer 
to the judgment, stating the court, the district or county where 
judgment was rendered, the names of parties, the amount of 
judgment, if it be for money, and the amount actually due 
thereon, and shall require the sheriff substantially as follows: 

1. If it be against the property of the judgment debtor, it 
shall require the sheriff to satisfy the judgment and interest 
out of the personal property of the debtor, and if sufficient 
personal property cannot be found, out of his real property, 
upon which the judgment is a lien. 

2. If it be against real or personal property in the hands of 
representatives, heirs, devisees, legatees, tenants of real prop- 
erty, or trustees, it shall require the sheriff to satisfy the judg- 
ment, with interest, out of such property. 
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3. If it be against the person of the judgment debtor, it 
shall require the sheriff to arrest such debtor, and commit 
him to the jail of the county until he shall pay the judgment, 
with interest, or be discharged according to law. 

4. If it be for the delivery of the possession of real or per- 
sonal property, it shall require the sheriff to deliver the pos- 


session of the same, particularly describing it, to the party. 


entitled thereto, and may at the same time require the sheriff 
to satisfy any charges, damages, or rents and profits recovered 
by the same judgment, out of the personal property of the 
party against whom it was rendered, and the value of the 
property for which the judgment was recovered, to be specified 
therein. Ifa delivery thereof cannot be had, and if sufficient 
personal property cannot be found, then out of his real prop- 
erty. When it is to enforce obedience to any special order, it 
shall particularly command what is to be done or to be omit- 
ted. When the nature of the case shall require it, the ex- 
ecution may embrace one or more of the requirements above 
mentioned. And in all cases the execution shall require the 
collection of all interest, costs, and increased cost thereon. 


See page 100: 


Sec. 364. Upon a sale of real property, when the estate is 
less than a leasehold of two years’ unexpired term, the sale 
shall be absolute. In all other cases such property shall be 
subject to redemption as hereinafter provided in this chapter. 
At the time of the sale the sheriff shall give to the purchaser 
a certificate of the sale, containing — 

1. A particular description of the property sold. 

2. The price bid for each distinct lot or parcel. 

3. The whole price paid. 

4. When subject to redemption it shall be so stated. 

The matters contained in such certificate shall be substantially 
stated in the sheriff’s return of his proceedings upon the writ. 

Sec. 365. Property sold subject to redemption, as provided in 
the last section, or any part thereof separately sold, may be re- 
deemed by the following persons or their successors in interest : 

1. The judgment debtor or his successor in interest in the 
whole or in part of the property separately sold. 

2. A ccreditor having a lien by judgment, decree, or mort- 
gage on any portion of the property or any portion of any part 
thereof, separately sold, subsequent in time to that on which 
the property was sold. 

The persons mentioned in subdivision two of this section 
are termed redemptioners. 

Sec. 366. The judgment debtor or redemptioner may redeem 
the property within six months from the date of the order con- 
firming the sale by paying the amount of the purchase-money, 
with interest at the rate of two per cent. per month thereon 
from the time of sale, together with any taxes which the pur- 
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chaser may have paid thereon, and if the purchaser be also a 
creditor having a lien prior to that of the redemptioner, the 
amount of such lien, with interest. 

Sec. 367. If the property be so redeemed by a redemptioner, 
either the judgment debtor or any other redemptioner may, 
within sixty days from the last redemption, again redeem it 
by paying the sum paid on the last redemption, with interest 
at the rate of two per centum per month thereon from the date 
of the last preceding redemption in addition, together with the 
amount of any taxes which the last redemptioner may have 
paid thereon, and unless his lien be prior to that of such re- 
demptioner, the amount of such lien, with interest. The prop- 
erty may be again, and_as often as a debtor or redemptioner is 
disposed, redeemed from the last previous redemptioner, within 
sixty days from the date of the last redemption, on paying the 
sum paid on the last previous redemption, with interest at the 
rate of two per centum per month thereon from the date of 
such previous redemption, together with the amount of any 
taxes paid thereon by such last redemptioner and the amount 
of any liens held by such last redemptioner prior to his own, 
with interest. Notice of redemption shall be given to the 
sheriff. ? 

Sec. 368. If no redemption be made within six months from 
the confirmation of the sale, the purchaser shall be entitled to 
a conveyance from the sheriff. * * 

Sec. 369. The mode of redeeming shall be as provided in 
this section : 

1. The person seeking to redeem shall give the purchaser 
or redemptioner, as the case may be, two days’ notice of his 
intention to apply to the sheriff for that purpose; at the time 
specified in such notice such person may redeem by paying to 
the sheriff the sum required. The sheriff shall give the person 
redeeming a certificate as in case of a sale on execution, add- 
ing therein the sum paid on redemption, from whom redeemed, 
and the date thereof. A party seeking to redeem shall submit 
to the sheriff the evidence of his right thereto, as follows: 

2. Proof that the notice required by this section has been 
given to the purchaser or redemptioner, or waived. 

3. If he be a lien creditor, a copy of the docket of the judg- 
ment or decree under which he claims the right to redeem, cer- 
tified to the clerk of the court where such judgment or decree 
is docketed, or, if he seeks to redeem upon mortgage, the certi- 
ficate of the record thereof. 

4. A copy of any assignment necessary to establish his claim, 
verified by the affidavit of himself or agent showing the 
amount then actually due on the judgment, decree, or mort- 


gage. 
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5. If the redemptioner or purchaser have a lien prior to that 
of the lien creditor seeking to redeem, such redemptioner or 
purchaser shall submit to the sheriff the like evidence thereof 
and of the amount due thereon, or the same may be disre- 
garded. 

Sec. 370. When two or more persons apply to the sheriff to 
redeem, at the same time, he shali allow the person having the 
prior lien to redeem first, and soon. ‘The sheriff shall imme- 
diately pay the money over to the person from whom the prop- 
erty is redeemed, if he attend at the redemption, or, if not, at 
any time thereafter, when demanded. Where a sheriff shall 
wrongfully refuse to allow any person to redeem, his right 
thereto shall not be prejudiced thereby, and upon the submis- 
sion of the evidence and the tender of the money to the sheriff, 
as herein provided, he may be required by order of the court 
or judge thereof to allow such redemption. 

Sec. 371. Until the expiration of the time allowed for re- 
demption, the court or judge thereof may restrain the commis- 
sion of waste on ane , Property by order granted with or with- 
out notice. * 

Sec. 372. The nae from the day of sale until a resale 
or a redemption, and the redemptioner from the day of redemp- 
tion until another redemption, shall be entitled to the posses- 
sion of the property purchased or redeemed, unless the same 
be in the possession of a tenant holding under an unexpired 


lease, and in such case shall be entitled to receive from such_.- 


tenant the rents or the value of the use and occupation thereof 
during the same period. 

Sec. 373. The party to whom such sheriff’s deed is given 
shall, upon the receipt thereof, take the same to the clerk of 
the district court, who shall enter in his book of levies where 
the levy is recorded, the sale of real estate therein conveyed, 
and shall endorse the fact upon the deed with the date when 
presented to him and when made, and no county auditor shall 
record any such deed without such endorsement. 


See page 149: 
CHAPTER L. 


FORECLOSURE OF MORTGAGE. 


Sec. 561. When default is made in the performance of any 
condition contained in a mortgage, the mortgagee or his as- 
signs may proceed in the district court of the district or county 
where the land, or some part thereof, lies, to foreclose the equity 
of redemption contained in the mortgage. 
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Sec. 562. When there is no express agreement in the imort- 
gage nor any separate instrument given for the payment of 
the sum secured thereby, the remedy of the mortgagee shall be 
confined to the property mortgaged. 

Sec. 563. In rendering judgment of foreclosure the court 
shall order the mortgaged premises; or so much thereof as may 
be necessary, to be sold to satisfy the mortgage and costs of 
the action. The payment of the mortgage debt with interest 
and costs at any time before sale shall satisfy the judgment. 

Sec. 564. When there is an express agreement for the pay- 
ment of the sum of money secured contained in the mortgage 
or any separate instrument, the court shall direct in the decree 
of foreclosure that the balance due on the mortgage and costs 
which may remain unsatisfied after the sale of the mortgaged 
premises, shall be levied upon any property of the mortgaged 
debtor. 

Sec. 565. A copy of the order of sale and judgment shall be 
issued and certified by the clerk, under the seal of the court, 
to the sheriff, who shall thereupon proceed to sell the mort- 
gaged premises or so much thereof as may be necessary to sat- 
isfy the judgment, interest, debt and costs as upon execution ; 
and if any part of the judgment, interest, and costs remain 
unsatisfied the sheriff shall forthwith proceed to levy the resi- 
due on the property of the defendant. The sheriff shall en- 
dorse upon the order of sale the time when he received it, and 
all subsequent proceedings under the said order shall conform, 
except as hereinafter provided, to the provisions regulating the 
sales of property upon execution. 

Sec. 566. The plaintiff shall not proceed to foreclose his 
mortgage while he is prosecuting any other action for the same 
debt or matter which is secured by the mortgage, or while he 
is seeking to obtain execution of any judgment in such other 
action ; nor shall he prosecute any other action for the same 
matter while he is foreclosing his mortgage or prosecuting a 
judgment of foreclosure. 

Sec. 567. Whenever a complaint is filed for the Snisiiliice 
of a mortgage upon which there shall be due any interest or 
installment of the principal, and there are other installments 
not due, if the defendant pay into court the principal and in- 
terest due, with costs, at any time before the final judgment, 
proceedings thereon shall be stayed, subject to be enforced 
upon a subsequent default in the payment of any installment 
of the principal or interest thereafter becoming due. In the 
final judgment the court shall direct at what time and upon 
what default any subsequent execution shall issu.e. 

Sec. 568. In such cases, after final judgment, the court shall 
ascertain whether the property can be sold in parcels, and if it 
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can be done without injury to the interests of the parties, the 
court shall direct only so much of the premises to be sold as 
will be sufficient to pay the amount then due on the mortgage, 
with costs, and the judgment shall remain and be enforced 
upon any subsequent default, unless the amount due shall be 
paid before execution of the judgment is perfected. 

Sec. 569. If the mortgaged premises cannot be sold in par- 
cels, the court shall order the whole to be sold and the proceeds 
of the sale shall be applied first to the payment of the princi- 
pal due, interest, and costs, and then to the residue secured 
by the mortgage and not due ; and if the residue do not bear 
interest, a deduction shall be made therefrom by discounting 
the legal interest; and in all cases where the proceeds of the 
sale shall be more than sufficient to pay the amount due and 
costs, the surplus shall be paid to the mortgage debtor, his 
heirs and assigns. 

Sec. 570. The provisions herein contained, so far as the 
same shall be applicable, shall govern in actions for the fore- 
closure of chattels, mortgages, or bills of sale creating liens on 
personal property. The mortgagee or holder of the lien may 
proceed upon his mortgage or lien; if there be a separate obli- 
gation in writing to pay the same, secured by said mortgage 
or aa, he may aang, suit upon such separate promise. 

* * 


The order of sale shall direct the sale of the mortgaged 
property, and if the proceeds of said sale be insufficient under 
such order of sale, the sheriff is authorized to levy upon and 
sell other property of mortgage debtor, not exempt from exe- 
cution, for the sum remaining unsatisfied. 

Sec. 571. In all actions of foreclosure when there is a decree 
for the sale of the mortgaged premises or property, and a 
judgment over, any deficiency remaining unsatisfied after ap- 
plying the proceeds of the sale of mortgaged property, further 
levy and sales upon other property of the judgment debtor 
may b2 made under the same order of sale. * * * Nothing 
herein shall prevent the issue of an execution, as in ordinary 
cases, either for the whole mortgage debt or such deficiency, 
after applying the proceeds of sale of mortgaged property. 
When, however, an execution shall issue upon a judgment 
recovered for a debt secured by mortgage, a schedule of the 
mortgaged property, real or personal, shall be indorsed upon 
such an execution, and the sale thereof under such order shall 
foreclose the equity of redemption or the mortgage therein. 

Sec, 573. Judgments over from any deficiency, remaining 
unsatisfied after application of the proceeds of sale of mort- 
gaged property, either real or personal, shall be similar in all 
respects to other judgments for the recovery of money, and 
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may be made a lien upon the property of a judgment debtor 
as other judgments, and the collections thereof enforced in the 
same manner. 


From the Code of California, 1851 (see page 83): 


TITLE VII.—Of the Execution of the Judgment in Civil 
Actions. 


CHAPTER I. 
THE EXECUTION. 


$ 209. The party in whose favor judgment is given may, at 
any time within five years after the entry thereof, issue a writ 
of execution for its enforcement, as prescribed in this chapter. 

S$ 210. The writ of execution shall be issued in the name of 
the people, sealed with the seal of the court, and subscribed 
by the clerk, and shall be directed to the sheriff, and shall in- 
telligibly refer to the judgment, stating the court, the county 
where the judgment-roll is filed, the names of the parties, the 
judgment, and, if it be for money, the amount thereof and the 
amount actually due thereon, and shall require the sheriff sub- 
stantially as follows: 

ist. If it be against the property of the judgment debtor, it 
shall require the sheriff to satisfy the judgment, with interest, 
out of the personal property of such debtor, and if sufficient 
personal property cannot be found, then out of his real prop- 
erty ; or if the judgment be a lien upon real property, then out 
of the real property belonging to him on the day when the 
judgment was docketed, or, if the execution be issued to a 
county other than the one in which the judgment was recov- 
ered, on the day when the transcript of the docket was filed 
in the office of the recorder of such county, stating such day, 
or at any time thereafter. 

2d. If it be against real or personal property in the hands of 
the personal representatives, heirs, devisees, legatees, tenants 
of real property, or trustees, it shall require the sheriff to sat- 
isfy the judgment, with interest, out of such property. 

3d. If it be against the person of the judgment debtor, it 
shall require the sheriff to arrest such debtor and commit him 
to the jail of the county until he pay the judgment, with in- 
terest, or be discharged according to law. 

4th. If it be for the delivery of the possession of real or per- 
sonal property, it shall require the sheriff to deliver the pos- 
session of the same, particularly describing it, to the party en- 
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titled thereto, and may at the same time require the sheriff to 
satisfy any costs, damages, rents, or profits, recovered by the 
same judgment, out of the personal property of the party 
against whom it was rendered, and the value of the property 
for which the judgment was recovered, to be specified therein, 

if a delivery thereof cannot be had; and if sufficient personal 
property cannot be found, then out of real property, as pro- 
vided in the first subdivision of this section. 

S 211. When a writ of execution is issued on a ‘judgment 
recovered against two or more persons, in an action upon a 
joint contract, in which action all the defendants were not 
served with summons, or did not appear, it shall direct the 
sheriff to satisfy the judgment out of the joint property of all 
the defendants and the individual property only of the defend- 
ants who were served or who appeared in the action. In other 
respects the writ shall contain the directions specified in the 
first subdivision of the last section. 

§ 212. The execution may be made returnable at any timé, 
not less than ten nor more than sixty days after its receipt by 
the sheriff, to the clerk with whom the judgment-roll was 
filed. 

S 213. Where a judgment requires the payment of money, 
or the delivery of real or personal property, the same shall be 
enforced in those respects by execution. Where it requires 
the performance of any other act, a certified copy of the judg- 
ment may be served upon the party against whom it is given, 
or upon the person or officer who is required thereby or by law 
to obey the same, and his obedience thereto enforced. 

S$ 214. After the lapse of five years from the entry of judgment, 
an execution shall be issued only by leave of court or motion. 
Such leave shall not be given unless it be established by the 
oath of the party or other proof that the judgment or some 
part thereof remains unsatisfied and due. 


See page 85: 

§$ 217. All property, real and personal, of the judgment 
debtor, not exempt by law, shall be liable toexecution. Until 
a levy, property shall not be affected by the execution. 

See page 87: 

§ 227. When the purchaser of any personal property capable 
of manual delivery shall pay the purchase-money, the officer 
making the sale shall deliver to the purchaser the property, 
and, if desired, shall execute and deliver to them a certificate 
-of the sale and payment. Such certificate shall convey to the 
purchaser all the right, title, and interest which the debtor had 
in and to such property on the day the execution was levied. 
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§ 228. When the purchaser of any personal property not capa- 
ble of manual delivery shall pay the purchase-money, the officer 
making the sale shall execute and deliver to the purchaser a 
certificate of sale and payment. Such certificate shall convey 
to the purchaser all the right, title, and interest which the 
debtor had in and to such property on the day the execution 
was levied. 

S 229. Upon asale of real property, when the estate is less 
than a leasehold of two years’ unexpired term, the sale shall 
be absolute. In all other cases the real property shall be sub- 
ject to redemption as provided in this chapter. The officer shall 
give to the purchaser a certificate of sale, containing— 

1st. A particular description of the real property sold. 

2d. The price bid for each distinct lot or parcel. 

3d. The whole price paid. 

4th. When subject to redemption it shall be so stated, a du- 
plicate of which certificate shall be filed by the officer with the 

recorder of the county. 

§ 230. Property sold subject to redemption, as provided in 
the last section, or any part sold separately, may be redeemed 
in the manner hereinafter provided by the following persons or 
their successors in interest : 

1st. The judgment debtor, or his successor in interest, in the 
whole or any part of the property. 

2d. A creditor having a lien by judgment or mortgage on 
the property sold, or on some share or part thereof, subsequent 
to thaton which the property was sold. The persons men- 
tioned in the second subdivision of this section are in this 
chapter termed redemptioners. 

§ 231. The judgment debtor, or a redemptioner, may redeem 
the property from the purchaser within six months after sale, 
on paying the purchaser the amount of his purchase, with 
eighteen per cent. thereon in addition, together with the 
amount of any assessments or taxes which the purchaser may 
have paid thereon after the purchase and interest on such 
amount, and if the purchaser be also a creditor, having a lien 
prior to that of the redemptioner, the amount of such lien, with 
interest. 

S$ 232. If the property be so redeemed by a redemptioner 
either the judgment debtor, or another redemptioner may within 
six days after the last redemption again redeem it from the 
last redemption on paying the sum paid on such last redemp- 
tion, with six per cent. thereon in addition, and the amount of 
any assessments or taxes which the said last redemptioner may 
have paid thereon after the redemption by him, with interest 
on such amount, and the amount of any liens held by said last 
redemptioner prior to his own, with interest, the property may 
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be again, and as often as the debtor or any redemptioner is so 
disposed, redeemed from any previous redemptioner within sixty 
days after the last redemption on paying the sum paid on the 
last previous redemption, with six per cent. thereon in addi- 
tion, and the amount of any assessments or taxes which the 
said last previous redemptioner paid after the redemption by 
him, with interest thereon, and the amount of any liens held 
by the said last redemptioner previous to his own, with interest. 
Notice of redemption shall be given to the sheriff. If no re- 
demption be made within six months after the sale the ‘pur- 
chaser shall be entitled to a conveyance, or, if so redeemed, 
whenever sixty days have elapsed and no other redemption has 
been made and notice thereof given, the time for redemption 
shall have expired and the last redemptioner, shall be entitled to 
a sheriff’s deed. If the debtor redeem at any time before the 
time for redemption expires the effect of the sale shall be term- 
inated and he be restored to his estate. 

§ 233. The payment mentioned in the last two sections may 
be made to the purchaser or redemptioner, as the case may be, 
or for him to the officer who made the sale, and a tender of the 
money shall be equivalent to payment. 

S$ 234. A redemptioner shall produce to the officer or person 
from whom he seeks to redeem and serve with his notice to the 
sheriff : 

1st. A copy of the docket of the judgment under which he 
claims the right to redeem, certified by the clerk of the court 
or of the county where the judgment is docketed, or if he re- 
deem upon a mortgage or other lien, a note of the record 
thereof certified by the recorder. 

2d. A copy of any assignment necessary to establish his 
claim, verified by the affidavit of himself or of a subscribing 
witness thereto, and 

3d. An affidavit, by himself or his agent, showing the amount 
then actually due on his lien. 

§ 235. Until the expiration of the time allowed for redemp- 
tion, the court may restrain the commission of waste on the 
property by order granted, with or without notice, on the ap- 
plication of the purchaser or judgment creditor. But it shall 
not be deemed waste for the person in possession of the prop- 
erty at the time of sale or entitled to possession afterwards, 
during the period allowed for redemption, to continue to use 
it in the same manner in which it was previously used, or to 
use it in the ordinary course of husbandry; or to make the 
necessary repairs of buildings thereon; or to use wood or tim- 
ber on the property therefor, or for the repair of fences, or for 
fuel in his family while he occupied the property. 
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§ 236. The purchaser, from the time of a sale until a re- 
demption, and a redemptioner, from the time of his redemp- 
tion until another redemption, shall be entitled to receive from 
the tenant in possession the rents of the property sold or the 
value of the use and occupation thereof. 

S$ 237. If the purchaser of real property sold on execution, 
or his successer in interest, be evicted therefrom in consequence 
of irregularity in the proceedings concerning the sale or of the 
reversal or discharge of the judgment, he may recover the price 
paid, with interest, from the judgment creditor. If the recov- 
ery be in consequence of the irregularity in the proceedings 
concerning the sale, the judgment may, by order of the court, 
upon notice to the judgment debtor, be revived, and a new ex- 
ecution issue for the price paid on the sale, with interest. 
Such judgment shall be a lien on the real estate of the judg- 
. ment debtor only from the time of its revival. 


TitTLE VIII.—Actions in Particular Cases. 
CHAPTER I. 
ACTIONS FOR THE FORECLOSURE OF MORTGAGES. 


See page g1: 


§ 246. In an action for the foreclosure or satisfaction of a 
mortgage of real property, or the satisfaction of a lien or in- 
cumbrance upon property, real or personal, the court shall 
have power, by its judgment, to direct a sale of the property 
or any part of it; the application of the proceeds to the pay- 
ment of the amount due on the mortgage, lien, or incumbrance, 
with costs and execution for the balance. 

S$ 247. If there be surplus money remaining after payment 
of the amount due on the mortgage, lien, or incumbrance, with 
costs, the court may cause the same to be paid to the person 
entitled to it, and in the meantime may direct it to be depos- 
ited in court. 

§ 248. If the debt for which the mortgage, lien, or incum- 
brance is held be not all due, so soon as sufficient of the prop- 
erty has been sold to pay the amount due, with costs, the sale 
shall cease, and afterwards, as often as more becomes due, for 
principal or interest, the court may, on motion, order more to 
be sold; but if the property cannot be sold in portions with- 
out injury to the parties, the whole may be ordered to be sold 
in the first instance and the entire debt and costs paid, there 
being a rebate of interest when such rebate is proper. 
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From the Code of Iowa, 1851 (see page 269): 
CHAPTER rio. 
EXECUTION. 


§ 1885. Judgments or orders requiringthe payment of money, 
or the delivery of the possession of property, are to be enforced 
by execution. Obedience to those requiring the performance 
of any other act is to be coerced by attachment for contempt. 

§ 1886. Executions may issue at any time within five years 
from the entering of the judgment. 

§ 1887. After the lapse of five years such execution can issue 
only after suing out a scire facias and obtaining the requisite 
order of the court thereon. 

§ 1888. Executions from the district court may issue in the 
first instance into any county which the party ordering them 
may direct. 

§ 1889. When sent into any county other than that in which 
the judgment was rendered, return may be made by mail. But 
money cannot thus be sent, except by the direction of the party 
entitled thereto or his attorney. 

§ 1890. The execution must intelligibly refer to the judg- 
ment, stating the time and place at which it was rendered, the 
names of the parties thereto, its amount and the amount still 
to be collected thereon, if for money, and, if not for money, it 
must state what specific act is required to be performed. 

§ 1891. Where the judgment is against husband and wife the 
— may issue against the property of either or both of 
them. 

§ 1892. Stockor interests owned by the defendant in any com- 
pany, and also debts due him, and property of his in the hands 
of third persons, may be levied upon in the manner provided — 

| for attaching the same, and the proceeding by garnishment 
| shall be the same as nearly as practicable. 

§ 1893. Bank bills and other things in action may be levied 
upon and sold or appropriated as hereinafter provided, and 
assignments thereon by the officer when necessary shall have 
the same effect as if made by the defendant, and may be treated 
as so made. 

§ 1894. After the rendition of judgment any person indebted 
to the defendant in execution may pay tothe sheriff the amount 
of such indebtedness, or so much thereof as is necessary to 
satisfy the execution, and the sheriff’s receipt shall be a suffi- 
cient discharge therefor. 


See page 273: 
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§ 1924. When real property has been levied upon, if the estate 
is less than a leasehold having two years of an unexpired term 
the sale is absolute. When the estate is of a larger amount 
the property is redeemable as hereinafter prescribed. 

S$ 1925. At the time of the sale the sheriff shall give to the 
purchaser a certificate containing a description of the property 
and the amount of money paid by such purchaser, and stating 
that unless redemption is made within one year thereafter, ac- 
cording to law, he or his heirs or assigns will be entitled toa 
deed for the same. 

$1926. Thedefendant may redeem such property at any time 
within one year from the day of sale, as hereinafter provided, 
and will in the meantime be entitled to the possession of the 
property. 

S$ 1927. For the first six months after such sale his right to re- 
deem is exclusive, but if no redemption is made by him at the 
end of that time any creditor of the defendant whose demand 
is a lien upon such real estate may redeem the same at any 
time within nine months from the day of sale; but a mechan- 
ics’ lien before judgment thereon is not of such a character as 
to entitle the holder to redeem. 

§$ 1928. Any creditor whose claim becomes a lien prior to the 
expiration of the time allowed by law for redemption by cred- 
itors, may redeem. A mortgagee may thus redeem before or 
after the debt secured by the mortgage falls due. 

S$ 1929. Creditors having the right of redemption may redeem 
from each other within the time above limited and in the man- 
ner herein provided. 

S$ 1930. The termsof redemption in all cases will be the reim- 
bursement of the amount paid by the then holder, added to the 
amount of his own lien with interest upon the whole at the 
rate of ten per cent. perannum, together with costs, subject to 
the exception contained in the next section. But where a 
mortgagee whose claim is not yet due isthe person from whom 
the redemption is thus to be made, a rebate of interest at the 
rate of ten per cent. per annum must be made by such mort- 
gagee on his claim. 

S$ 1931. Whenasenior creditor thus redeems from a junior he 
is required to pay off only the amount of those liens which are 
paramount to his own with the interest and costs appertaining 
to those liens. 

§ 1932. But the junior creditor may in all such cases prevent 
a redemption by the holder of the paramount lien by paying 
off that lien, or leaving with the clerk beforehand the amount 
necessary therefor. 

§ 1933. Whenevera senior creditor redeems from a junior cred- 
itor the latter may in turn redeem from the former, and soon as 
often as the land is taken from him by virtue ofa paramount lien. 
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§ 1934. After the expiration of nine months from the day of i 
sale the creditors can no longer redeem from each other except ) 
as hereinafter provided, but the defendant may still redeein at | 
any time before the end of the year as aforesaid. 

§ 1935. Unless the defendant thus redeems the purchaser or 
the creditor who last redeemed prior to the expiration of the 
nine months aforesaid will hold the property absolutely. 

§ 1936. In case it is thus held by a redeeming creditor, his 
lien and the claim out of which it arose will be held to be ex-__ 
tinguished unless he pursues the course pointed out in the- dl 
next section. a 

§ 1937. If he is unwilling to hold the property and credit the 
defendant therefor with the full amount of his lien he must, 
within ten days after the expiration of the nine months afore- 3 Ss. 
said, enter on the sale book the utmost amount that he is then ; 
willing to credit on his claim. 

§ 1938. Any unsatisfied lien creditor, within ten days after 
the expiration of the time thus allowed to make the entry re- 
quired in the last section, may redeem the property by paying 
the amount of the legal disbursements of the last holder, as 
hereinbefore regulated, added to the amount thus entered on 
the sale book, together with interest and costs. 

§ 1939. Such redemptioner shall also credit the defendant with 
the full amount of his lien, unless within ten days after redeem- 
ing as aforesaid he may likewise make a like entry on the sale ' 
book, in which case any other unsatisfied lien creditor may 
in like manner redeem within ten days, as aforesaid, and so “7 
on until there are no more unsatisfied liens or until the expi- | 
ration of the year for redemption, the defendant having the 
final privilege of redeeming from the last redemptioner at the 
end of the year. 

§ 1940. The mode of making the redemption is by paying 
the money into the clerk’s office, for the use of the person 
thereto entitled. The person so redeeming, if not the defend- 1 
ant in execution, must also file his affidavit, or that of his 
agent or attorney, stating as nearly as practicable the amount ? 
still unpaid and due on his own claim. : 

§ 1941. The clerk shall thereupon give him a receipt for the ‘ 
money, stating the purpose for which it was paid. He must 
also at the same time enter in the sale book a minute of such 
redemption, of the amount paid, and the amount of the lien 
of the last redemptioner as sworn to by him. 

§ 1942. A creditor redeeming as above contemplated is en- 
titled to receive an assignment of the certificate issued by the 
sheriff to the original purchaser as hereinbefore directed. 

§$ 1943. When the property has been sold in parcels, any dis- 
tinct portion may be redeemed by itself. 
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§ 1944. When the interests of several tenants in common 
have been sold on execution, the undivided portion of any or 
either of them may be redeemed separately. 

§ 1945. The rights of a defendant in relation to redemption 
are transferable, and the assignee has the like power to re- 
deem. 

§ 1946. If the defendant or his assignee fail to redeem, the 
sheriff must, at the end of the year, execute a deed to the per- 
son who is entitled to the certificate as hereinbefore provided, 
or to his assignee. If the person so entitled be dead, the deed 
shall be made to his heirs ; but the property will be subject to 
the payment of the debts of the deceased in the same manner 
as if acquired during his lifetime. 

§ 1947. The purchaser of real estate at a sale on execution 
need not place any evidence of luis purchase upon record until 
twenty days after the expiration of the full time of redemption. 
Up to that time the publicity of the proceedings is conclusive 
notice of the rights of the purchaser, but no longer. 

§ 1948. Deeds executed by a sheriff in pursuance of such 
sales are presumptive evidence of the regularity of all previous 
proceedings in the case, and may be given in evidence without 
preliminary proof. 

§ 1949. When real estate has been sold on execution, the pur- 
chaser thereof or any person who has succeeded to his interest 
may, after his estate becomes absolute, recover damages for any 
injury to the property committed after the sale and before pos- 

ession is delivered under the conveyance. 

§ 1950. Lands sold previous to the taking effect of the act 
shall be redeemed according to the laws heretofore in force. 

§ 1951. The term ‘‘defendant’’ as herein used is intended 
to designate the party against whom, and the term “‘ plaintiff’’ 
the party in favor of whom, any execution has issued. 

§ 1952. The provisions of this chapter are intended to em- 
brace proceedings in justice’s court so far as they are applicable, 
and the terms ‘‘sheriff’’ and ‘‘clerk’’ are accordingly to be 
understood as qualified in this chapter in the same manner in 
this respect as in that relative to attachment. 


See page 289: 
CHAPTER 118. 


FORECLOSURE OF MORTGAGES. 


§ 2071. Any mortgage to secure the payment of money only, 
and when the time of payment is therein fixed, may be fore- 
closed by notice and sale as hereinafter provided, unless a stipu- 
lation to the contrary has been agreed upon by the parties. 
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§ 2072. The notice must contain a full description of the 
property mortgaged, together with the time, place, and terms 
of sale. 

§ 2073. Such notice must be served on the mortgagor and 
upon all persons having recorded liens upon the same property 
which are paramount to the mortgage, or they will not be bound 
by the proceedings. é; 

§ 2074. The service and return must be made in the same 
manner as in case of the original notice by which civil actions 
are commenced, except that no publication in the newspapers 
is necessary for this purpose, the general publication directed 
in the next section being a sufficient service upon all the par- 
ties in cases where service is to be made by publication. 

§ 2075. After notice has been served upon the parties it 
must be published in the same manner and for the same length 
of time as is required in cases of the sale of like property on 
execution, and the sale shall be conducted in the same man- 
ner. 

§ 2076. The purchaser shall take all the title and interest on 
which the mortgage operated as a lien. 

§ 2077. The sheriff conducting the sale shall execute to the 
purchaser a bill of sale of the personal property or a deed of 
the real estate, which shall be respectively effectual to carry the 
whole title and interest purchased. 

§ 2078. The deeds of real estate must be acknowledged and 
recorded like deeds for lands sold on execution. 

§ 2079. Evidence of the service and publication of the no- 
tice aforesaid and of the sale made in accordance therewith, 
together with any postponement or other material matter, may 
be perpetuated by proper affidavits thereof. 

§ 2080. Such affidavits shall be attached to the bill of sale 
of personal property or recorded with the deed of real prop- 
erty, and shall then be receivable in evidence to prove the facts 
they state. 

§ 2081. Sales made in accordance with the above require- 
ments are valid in the hands of a dona fide purchaser, whatever 
may be the equities between the mortgagor and mortgagee. 

§ 2082. The rights of the mortgagee to foreclose, as well as 
the amount claimed to be due, may be contested by any one 
interested in so doing, and the proceeding may be transferred 
to the district court, for which purpose an injunction may issue 
if necessary. 

§ 2083. The holder of any mortgage may in all cases, and 
when the mortgage is given for any other purpose than to se- 
cure the payment of money at a day certain, he must proceed 
by civil action in the district court when he wishes to foreclose 
the same. 
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§ 2084. If anything be found due the plaintiffs the court shall 
render judgment therefor and must direct the mortgaged prop- 
erty, or so much thereof as is necessary, to be sold to satisfy 
the amount due, with interest and costs. A special execution 
shall issue accordingly. 

§ 2085. If the mortgaged property does not sell for sufficient 
to justify the execution, a general execution may be issued 
against the mortgagor unless the parties have stipulated other- 
wise. 

§ 2086. If separate suits are brought on the bond or note 
aid on the mortgage given to secure it, the plaintiff must elect 
which to prosecute ; the other will be discontinued at his costs. 

§ 2087. When a judgment is obtained in an action on the 
bond the property mortgaged may be sold on the execution is- 
sued thereon, and the judgment shall be a lien thereon from 
the date of the recording of the mortgage. 

§ 2088. At any time prior to the sale made in accordance 
with either of the above modes of foreclosure, a person having 
a lien on the property which is junior to the mortgage will be 
entitled to an assignment of all the interest of the holder of 
the mortgage by paying him the amount secured, with interest 
and costs, together with the amount of any other liens of the 
same holder which are paramount to his. He may then pro- 
ceed with the foreclosure or discontinue it at his option. 

S$ 2089. If there is an overplus remaining after satisfying the 
mortgage and costs, and if there are no other liens upon the 
property, such overplus shall be paid to the mortgagor. 

$ 2090. If there are other liens on the property sold, or other 
payments secured by the same mortgage, they shall be paid 
off in their order; and if the money secured by any such lien 
is not yet due, a suitable rebate of interest must be made by 
the holder thereof, or his lien on such property will be post- 
poned to those of a junior date, and if there are none such the 
balance will be paid to the mortgagor. 

§ 2091. As far as practicable the property sold must be only 
sufficient to satisfy the mortgage foreclosed in either of the 
methods aforesaid. 

§$ 2092. The same costs and fees shall be allowed for services 
rendered and acts performed under the provisions of this chap- 
ter as for like acts and services in other cases, which will be 
paid out of the proceeds of the sales made. 

$ 2093. Whenever the amount due on any mortgage is paid 
off, the mortgagee or those legally acting for him must 
acknowledge satisfaction thereof in the margin of the record: 
of the mortgage. If he fails to do so within six months after 
being requested, he shall forfeit to the mortgagor the sum of 


twenty-five dollars. 
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$ 2094. The vendor of real estate, when part or all of the 
purchase-money remains unpaid after the day fixed for pay- 
ment, whether time is or is not the essence of the contract, may 
file his petition asking the court to require the purchaser to 
perform his contract or to foreclose and sell his interest in the 
property. 

§ 2095. The vendee shall in such cases, for the purpose of 
the foreclosure, be treated as a mortgagor of the property pur- 
chased, and his rights may be foreclosed in a similar manner. 

§ 2096. Deeds of trust of real or personal property may be 
executed as securities for the performance of contracts, and 
sales made in accordance with their terms are valid; or they 
may be treated like mortgages, and foreclosed by action in the 
district court. 

§ 2097. Nothing herein contained is intended to prevent 
parties from fixing their own terms to any contract and pre- 
scribing the manner in which those contracts shall be enforced, 
nor to change the rules or affect the rights of the vendor of 
real estate in those cases where time is of the essence of the 
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STATEMENT OF CASE. 


This is an appeal by Hollon Parker, who was plaintiff 
in the court below, from a judgment rendered in the 
above-entitled case by the Supreme Court of the Terri- 
tory of Washington, on August 4th, 1885, whereby the 
judgment of the District Court of the First Judicial 
District of the Territory of Washington was affirmed. 

The appellant, as plaintiff in the court below, brought 
a suit in equity to redeem property sold under a decree 
of the District Court. The complaint, which was filed 
May 15th, 1884, (Record, p. 3,) but as subsequently 
amended May a2ist, 1885, (Record, pp. 6, 7, 8,) alleges, in 
substance, that on the 28th day of December, 1874, and 
ever since, the appellant was the owner in fee of the prop- 
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erty described in the complaint, which property consisted 
of several distinct lots and parcels lying and being in the 
County of Walla Walla, Washington Territory, and 
each of which parcels were particularly described in 
such complaint ; that all said premises at the time afore- 
said were subject to a decree recovered by one Joseph 
Petrain against Edward Shiel, the city of Walla Walla, 
W. B. Thomas, John ‘'F. Abbott, and D. Buroker, in 
an action-in the District Court of the First Judicial 
District of Washington Territory; that on the rath day 
of January, 1875, under and by virtue of said decree 
all said property was sold by the sheriff at public 
auction ; that the same, in separate lots, was purchased 
at such sale by the respective defendants, the complaint 
describing specifically the particular part or parcel pur- 
chased by each defendant; that afterwards, and before 
the expiration of six months from the confirmation of said 
sale, the plaintiff, after giving the defendants due and. 
legal notice that he would apply to the proper sheriff 
of the county, at a time specified in such notice, to re- 
deein all said property, tendered to the sheriff of Walla 
Walla County, in his office, during office hours, and at 
the time specified in the notice to defendants, the 
amount of money necessary to redeem the same; that 
the said sheriff refused to receive the money so ten- 
dered, or to recognize the right of appellant to redeem 
said parcels of land, or any part thereof, and that the 
appellant, as stated in the complaint, ‘‘ now brings into 
court and deposits with the clerk the amount of money 
so tendered to the sheriff.’’ 

The complaint further alleges that long prior and 
more than two days before the making of the aforesaid 
tender the defendants notzfied plaintiff that they would 
not permit him to redeem said property ; and such com- 
_ plaint further states that they unlawfully and wrong- 
fully, on the 2d day of January, 1875, severally entered 
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and took possession of said premises so purchased by 
them at such sale, and have ever since and now hold 
the same. 

The complaint further alleges that by reason of such 
refusal to allow plaintiff to redeem said property, and 
by reason of defendants having possession of the same 
as stated, he has been damaged in rents, issues, and 
profits in certain amounts specifically specified in such 
complaint. 

The complaint further states that said defendants, 
each and all of them, hold, respectively, sheriff’s deeds 
for said real estate, and that the same are entered of 
record in the Auditor’s office as public records of Walla 
Walla county, Washington Territory, and which deeds, 
it is alleged in such complaint, ‘‘are fraudulent and 


void.”’ 


The complaint concludes with the prayer— 

1. That any and all deeds executed as aforesaid for 
said property under and by said sale and under and by 
virtue of said decree be declared null and void, and that 
the sheriff of Walla Walla county, as such sheriff and 
as a commissioner appointed by the court, be directed 
to make, execute, and deliver to plaintiff a good and 
sufficient deed to and for said property. 


2. That the plaintiff have and recover of and from 
defendants his rents, issues, and profits as damages for 
the use of such premises in certain amounts specified, 
and for such other and further relief as may seem meet 
and equitable to the court. 


To this amended complaint defendants demurred in 
the District Court and assigned as reasons the following: 


1. That the amended complaint does not state facts 
sufficient to constitute a cause of action. 
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2. That several causes of action have been improperly 
united in said amended complaint. Wherefore it is 
asked that said action be dismissed. 


On May 28th, 1885, the following judgment was en- 
tered in the District Court (Record, p. 11): 

‘‘This cause came on for hearing on the demurrer 
filed herein to plaintiff’s amended complaint, and after 
argument of counsel, the court sustained the demurrer, 
and the plaintiff then stated that he did not wish to 
further amend. ‘Therefore, on motion of defendant’s 
attorneys, it is considered and adjudged that this action 
be dismissed at the costs of plaintiff; and it is further 
considered and adjudged that the defendant have and 
recover cf and from the plaintiff the costs of this action 
taxed at $53.95, and that execution issue therefor.’’ 


From this judgment an appeal was taken to the Su- 
preme Court of the Territory of Washington, where, on 
the 4th of August, 1885, the judgment of the District 
Court was affirmed with costs. From this latter judg- 
meit the cause is here on appeal. 


ASSIGNMENT OF ERRORS. * 


1. The court erred in sustaining the demurrer of the 
appellees, defendants in the court below, to the amended 
complaint. 

2. The court erred in affirming the judgment of the 
court below in sustaining the defendant’s demurrer to 
plaintiff’s amended complaint, dismissing plaintiff’s ap- 
peal, and rendering judgment against appellant for costs. 

3. The court erred in failing to reverse the judgment 
of the District Court which sustained the demurrer to 
plaintiff’s amended complaint. (See Record, p. 15.) 
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BRIEF AND ARGUMENT. 
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The principal question involved in this case is as to 
whether the appellant as the owner in fee of the property 
described in the complaint had a right under the then 
existing law to redeem the property sold on the decree 
recovered by Joseph Petrain against Joseph Shiel e¢ ad. 
in an action in the District Court of the First Judicial 
District of Washington Territory. If he had, then it is 
clear the demurrer to the effect that the amended com- 
plaint does not state facts sufficient to constitute a cause 
of action is not well founded. 

This depends upon the construction to be placed upon 
the 33d chapter of the Civil Practice Act of the Terri- 
tory of Washington, approved November 13th, 1873. 
This chapter (pp. 94-104, inclusive) provides in detail 
for the sales of property, real and personal, under exe- 
cution; avd for redemption in cases-of all sales of real 
estate sold when the estate sold is a leasehold of two 
years or greater. Section 364 of that act provides as 
follows: 

‘Upon a sale of real property when the estate is less 
than a leasehold of two years’ unexpired term, the sale 
shall be absolute. In a// other cases such property shall 
be subject to redemption, as hereinafter provided in this 
chapter. At the time of sale the sheriff shall give to 
the purchaser a certificate of the sale containing— 

1. A particular description of the property sold. 

2. The price bid for each distinct lot or parcel. 

3. The whole price paid. 

4. When subject to redemption it shall be so stated. 
The matters contained in such certificate shall be sub- 
stantially stated in the sheriff’s return of his proceed- 
ings upon the writ.’’ 


While section 365 of the same act designates the per- 
sons entitled to redeem in the following language: 
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By WHOM REDEMPTION MAY BE MADE. 


‘Property sold subject to redemption, as provided in 
the last section, or any part thereof separately sold, may 
be redeemed by the following persons or their successors 
in interest— i: 

1. The judgment debtor or his successor in interest, 
in the whole or any part of the property separately sold. 

2. Accreditor having a lien by judgment, decree, or 
mortgage, on any portion of the property, or any portion 
of any part thereof, separately sold, subsequent in time 
to that on which the property was sold. The persons 
mentioned in subdivision 2 of this section are termed 
redemptioners.’’ 


While section 366 provides the mazzer in which the 
redemption shall be made, as follows: 


‘Section 366. The judgment debtor or redemptioner 
may redeem the property within six months from the 
date of the order confirming the sale, by paying the 
ainount of the purchase-money, with interest at the rate 
of 2 per centum per month thereon from the time of 
sale, together with the amount of any taxes which the 
purchaser may have paid thereon; and if the purchaser 
be also a creditor having a lien prior to that of the re- 
demptioner, the amount of such lien, with interest.’’ 


Section 367 provides for further redemptions by other 
judgment creditors, &c. 

While section 368 provides that if no redemption be 
made within sex months from the confirmation of the 
sale, the purchaser shall be entitled to a conveyance 
from the sheriff, &c. 

Section 369 provides specifically as to the mode of 
redeeming, as follows: 


‘‘1, The persons seeking to redeem shall give the 
purchaser or redemptioner, as the case may be, two 
days’ notice of his intention to apply to the sheriff for 
that purpose. At the time and place specified in such 
notice such person may redeem by paying to the sheriff 
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the sum required. The sheriff shall give the person 
redeeming a certificate as in case of sale on execution, 
adding therein the sum paid on redemption, from whom 
redeemed, and the date thereof. A party seeking to 
redeem shall submit to the sheriff, in evidence of his 
right thereto, as follows: 

2. Proof that the notice required by this section has 
been given to the purchaser or redemptioner, or waived. 

. If he be a lien creditor, a copy of the docket of 
the judgment or decree under which he claims the 
right to redeem, certified by the clerk of the court 
where such judgment or decree is docketed, or, if he 
seeks to redeem upon mortgage, the certificate of the 
record thereof. 

4. A copy of any assignment necessary to establish 
his claim, verified by the affidavit of himself or agent, 
showing the amount then actually due on the judgment, 
decree, or mortgage. * * *” 


So far as disclosed by the record in this case—that is 
to say, by the complaint and amended complaint, and, 
in fact, by the whole record aside from a statement in 
the opinion of Associate Justice Turner—the nature of 
the judgment or decree rendered in favor of Joseph 
Petrain against Edward Shiel e¢ a/. is not disclosed 
further than this—that it was ‘‘a decree recovered’’ by 
said Petrain against Edward Shiel, and others, in ‘‘an 
action in the said District Court?’ (Record, p. 6); and 
further, that it was evidently a decree for a certain 
amount—just what amount does not appear—of money, 
as on page 7, Record, we find the statement in the 
complaint that when Parker, the appellant, applied to 
the sheriff to redeem the property he presented to said 
sheriff ‘‘a certified copy of the decree in the case, 
wherein Joseph Petrain was plaintiff and Edward 
Shiel, the City of Walla Walla, W. B. Thomas, John 
F. Abbott, and D. Buroker were defendants, and papers 
showing the amount still due on the decree in the last 
aforesaid cause of action.’ So far, therefore, as dis- 
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closed: by the complaint or the amended complaint or 
the demurrer, the court was not advised, nor is this 
court informed as to whether that decree was rendered 
in a suit to foreclose a mortgage, or in an action, 
or suit brought for some other and different purpose. 
It was a decree, however, impressing a lien fot-a certain 
amount of money on this property—a decree subjecting 
all this property to its payment, whatever may have 
been the cause of action or suit. 

It is true, the Supreme Court justice, in his opinion, 
assumes (page 18, Record) that the property described 
in the complaint was ‘‘sold under a decree of the District 
Court foreclosing a mortgage,’ and this argument shall 


‘proceed on the assumption that the sale of the prop- 


erty in question was zo¢ by execution on judgment, 
but on a decree rendered in a suit for the foreclosure of 
a mortgage. 

The plain question, then, for this court on this record 
is simply this: Had Hollon Parker, the appellant, as 
the owner in fee of the property described in the com- 
plaint, and the successor in interest of the mortgagor, 
a right under the statutes just quoted to redeem the 
property, subject to a decree for the payment of money 
in a foreclosure suit, where such property has been sold 
by the sheriff at public auction under and by virtue of 
such decree? 


The court will observe there is no exception whatever 
in section 364 of the Civil Practice Act of 1873 of any 
case wherein there is no redemption where there has 
been a sale of real property when the estate sold, no 
matter ow it was sold, is greater than a leasehold of 
two years’ unexpired term. The statute (section 364) 
says ‘“‘upon a sale of real property ;’’ zof, it will be 
observed, upon a sale on execytion, or on a decree, or 
upon an order of the court, but upon ‘‘a sale of real 
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property,’’ which must be held to mean a@// sales of real 
property, when the estate is less than a leasehold of 
two years’ unexpired term the sale shall be absolute, 
while ‘‘in all other cases’’—not, it will be seen, in all 
other cases of sales on execution, but in all other cases 
of sales of real property—that is, in a// cases of sales of 
real property where the interest sold is not less than a 
leasehold of two years’ unexpired term, ‘‘such prop- 
erty,’’ that is, the property so sold, ‘‘ shall be subject to 
redemption, as hereinafter provided in this chapter.”’ 


It is true many of the preceding sections speak of the 
sale of property on execution, but section 364, and in 
fact all the sections relating to the rzght of redemption 
do not limit that right to cases where the sales have 
been on execution, but extend it to all cases of sales of 


real property where the interest sold is equal .to or 


greater than a leasehold of two years’ unexpired term. 
It is plain, therefore, that these sections of the Civil 
Practice Act of 1873, providing for the redemption of 
real property, were intended to include all sales of real 
property made under any judgment or decree of any 
court. : 

Assuming, therefore, that the decree in this case 
was a decree rendered in a suit to foreclose a mortgage, 
it is respectfully insisted that the right of redemption 
attached by virtue of the sections of the statute just 
quoted. 


Force is added to this construction by the fact that 
the Legislature in the Code of 1881 provided in express 
terms (section 379 of that code) that sales of property 
on decrees of foreclosure of mortgage should be abso- 
lute, and that the right of redemption should not exist 
in such cases. The only exception made in which the 
right of redemption did not attach in the Code of 1873 
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was cases where the interest sold was less than a lease- 
hold, as stated, while the Code of 1881 makes the addi- 
tional exception of sales on foreclosures of mortgages. 


The law regulating the right of redemption on sales 
under execution clearly applies to sales under fore- 


closure. Pa 


Kent & Kahoon wv. Lappan, 2 Cal., 595. 
McMillan wv. Richards, 9 Cal., 365. 
Besser v. Hawthorn, 3 Oreg., 129. 


Section 365 of the Washington Code, supra, gives 
the appellant, it is insisted, the right to redeem ; while 
section 366 limits the time of redemption to six months 
from the date of the order confirming the sale. 

Campbell v. Guinlin, 4 IIl., 288. 

3 Scramm., 288. 

State v. Mason County, 41 Mo., 453. 
Draper v. Emerson, 22 Wis., 147. 


THE STATUTE WAS BORROWED FROM A CALIFORNIA 
STATUTE, AND THE CONSTRUCTION OF THE CAL- 
IFORNIA COURTS SHOULD PREVAIL. 


The Civil Practice Act of Washington Territory, ap- 
proved November 13th, 1873, under which the proceed- 
ings in this case were had, is in substance and effect, 
and in fact almost literally, a copy of the California 
statute (Laws of California, 1850-1853, p. 561) upon the 
subject of sales on execution and decrees in foreclosures 
of mortgages ; and in reference to the subject of redemp- 
tion, or right of redemption attaching to the judgment 
debtor, and certain specified lien holders upon public 
sales of real property. 

Sections 229-234 of the California act, (Laws of Cali- 
fornia, 1853,) relating to redemptions on sales of 
property, are identical in language with the laws of 
Washington Territory, supra 
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For many years the Supreme Court of the State of 
California have adhered to, and still adhere to, a con- 
struction of this statute such as I now insist upon, and 
which was first given to that statute by the Supreme 
Court of the State of California in the case of Kent & 
Cahoon, appellants, v. haffan, respondent, 2 Cal. R 
596. There one of the principal questions was whether 
section 229 of the California Practice Act, which is pre- 
cisely similar to section 364 of the Washington statute 
relating to the redemption of real property, included 
within its design sales of real estate under decrees of 
foreclosure of mortgages, and the Supreme Court in that 
case, Heydenfeldt, J., delivering the se emma Murray, 
C. J., concurring, said: 


‘‘T think the language of this act is sufficiently com- 
prehensive to include within its design sales of real 
estate under decrees of foreclosure of mortgages. A 
contrary doctrine might be held by an ingenious and 
technical construction of that portion of the act which 
regulates executions upon judgments. But in all such 
cases I consider it safest to look to the obvious policy 
of the law, and to maintain such policy against a mere 
hesitation caused by the inapt language of the act. 
This is also the application of the common-law prin- 
ciple, which declares that remedial statutes shall be 
beneficially construed.”’ 


Again, in McMillan wv. Richards, (9 Cal., 412,) this 
question was again before the Supreme Court of that 
State. Mr. Justice Field, of this court, then a justice 
of the Supreme Court of the State of California, deliv- 
ered the opinion of the court, Terry, C. J., and Bur- 
nett, J., concurring. In that opinion Mr. Justice Field 
said : 

‘‘ And by the decision in Kent v. Laffan (2 Cal., 595) 
the statutory right 1s held equally applicable to sales 


under decrees in mortgage cases as to sales under ordi- 
nary judgments at law. Whether this decision would 
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be now made were the question an open one it is un- 
necessary to determine. It has been repeatedly recog- 
nized as law by this court (Harlan vw. Smith, 6 Cal., 173) 
and has been acted upon by parties for years; rights of 
property have been acquired under it, which we are not 
at liberty at this day to disturb. By this decision the 
estate of the mortgagor and of the judgment debtor after 
sale stand upon the same footing, and the inéertion in 
the decree of a clause foreclosing the equity of re- 
demption is a useless formula, which cannot enlarge 
the effect of the decree or any rights of the mortgagee 
under it.’’ — 


It was therefore held, furthermore, in the case of 
McMillan wv. Richards, supra, that a creditor of the 
mortgagor obtaining a judgment after sale under the 
decree of foreclosure, but before the execution of the 
conveyance thereunder, acquired a lien on the estate 
' entitling him to redeem; and, furthermore, the court in 
that case declared that: 


‘* Such lien and right to redeem would be lost where 
a prior judgment had been obtained by a third party 
against the mortgagor, under which his estate, subject 
to the mortgage, had been sold, and the time for redemp- 
tion had lapsed, and a conveyance had been executed.’’ 


And further— 


‘That the legal estate exists in the judgment debtor 
after the expiration of the time to redeem until execution 
of the conveyance to the purchaser.”’ 


The Washington Territory provisions of the Civil 
Practice Act of 1873, having been taken bodily from the 
provisions of the California statute upon that subject 
twenty-one years after the passage of the latter act, 
which act has been construed time and time again by 
the Supreme Court of California, as above indicated, it 
is but reasonable to suppose, not only that the legisla- 
ture of the Territory of Washington intended, as the 
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language used, construed in the light of the California 
decisions, would indicate, that this act should be con- 
strued as the act from which it was taken in the State 
of California had been by repeated decisions of the Su- 
preme Court of that State; but, also, that parties exe- 
cuting mortgages in the Territory had a right to expect 
that any right, including the right of redemption after 
sale in the case of a mortgage foreclosure, and sale, 
should attach toand belong to them, which, 1n the State 
of California, persons were permitted to exercise under 
a similar statute in that State. 


In the case of Cahoon v. Laffan (2 Cal., 596, szpra) 
the distinguished counsel for appellant, the late Mr. 
Hall McAllister, in presenting the case to the Supreme 
Court, remarked as follows: 

‘‘There is a distinction between the statute of New 
York and that of California; the former treats exclu- 
sively of writs of 7. fa., and other executions known to 
the common law, and does not extend to sales of 
property by foreclosure under mortgage. The 229th 
section of the act to regulate proceedings in civil cases . 
expressly provides that upon a sale of real property, 
when the estate is less than leasehold, &c., the sale 
shall be absolute. In all other cases the real property 
shall be subject to redemption,’’ &c. 


And then the learned counsel remarked as follows: 


‘‘And this 1s said in the same act that treats of the 
foreclosure of mortgages.’’ 


So here, it may be said, the corresponding section, 
that is, section 364, in the Civil Practice Act in the 
Washington Territory Code of 1873, is a part also of the 
same act, which treats of the foreclosure of mortgages 
in Washington Territory, (see p. 149, Laws of Wash- 
ington, 1873,) being a part of the Civil Practice Act of 
that Territory of November 13th, 1873. 
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There is nothing in the sections of this act relating 
to foreclosure of mortgages in any manner indicating 
that. all sales under decrees of foreclosure of mortgages 
should be adso/ute, and that there should be xo reght of 
redemption to any one in such a case after sale; and, 
inasmuch as the same act in a prior section (sec. 364) 
had treated of the general subject of the right of 
redemption of real estate after public sale,” providing 
that in a// cases of sales of real property, except where 
the estate sold was only a certain specified leasehold, it 
is clear there was no necessity for repeating the re- 
demption clause in the sections of the act relating to 
foreclosure of mortgages in order to subject property 
sold on foreclosure of mortgage toredemption. There- 
fore, in the absence of any clause exempting such 
property from redemption, the same rule must be held 
to apply to real estate sold on a foreclosure of mort- 
gage as to real estate sold on execution. 

It is true Mr. Justice Field, in the case of Gross z. 
Fowler, (21 Cal., 395,) decided in 1863, expressed doubt 
as to the correctness of the construction placed upon 
the California statute in the case of Kent v. Laffan, 
(2 Cal., 595,) but still adhered to the ruling in the fol- 
lowing language : 

‘* But admitting this to be true, it is too late to inter- 
fere with it; rights of property have grown up under 
the decision which no court is at liberty at this day to 


disturb. If a different rule is to be established here- 
after, it must be by legislative enactment.”’ 


And subsequently, in 1866, the Supreme Court of 
California, Sawyer, J., in Page vw. Rogers, (31 Cal.,) 
recognized the rule without any criticism whatever as 
to the correctness of the original construction of the 
statute, or without placing it on the doctrine of stare 
decisis. 
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It is submitted, if the court please, that the reason 
given by Mr. Justice Field in Gross 7, Fowler, swpra, for 
adhering to a construction the original correctness of 
which he doubted, applies with equal force to the case 
at bar, and argues with equal em, sis in favor of 
maintaining the same construction of the Washington 
Territory statute, that was placed on a precisely similar 
statute in California. And this for the simple reason 
that the Washington Territory statute was taken bodily 
from the California statute twenty-one years after the 
decision of the Supreme Court of California, in Kent z. 
Laffan, (2 Cal., 595, s#fra,) giving a construction to 
such statute, and which construction had been adhered 
to without variation by that court down to 1873, when 
the Washington Territory statute was enacted. 


The familiar rule that when one State enacts a 
statute of another State, it 1s presumed to adopt the 
construction which that statute has received by a uni- 
form series of judicial expositions in the courts of the 
State from which it is taken, is applicable in the case 
at bar. 

Campbell v. Quentin, 4 IIl., 289. 

Little v. Smith, 4 Scramm, 402. 

Rigg v. Wilton, 13 Ill., 15. 

Draper v. Emerson, 22 Wis., 150. 

Ex rel. Mo. & Miss. R. R. Co., v. Macon County, 


41 Mo., 445 


In the Case of Campbell v. Quentin, (4 IIl., 289,) 
supra, the Supreme Court of Illinois said: 


‘‘’The act is substantially a copy of an Indiana 
statute which had been in force for many years and 
received a definite, certain, and settled construction in 
the courts of justice of that State, and the reports pub- 
lished to the world prior to the adoption of this statute 
by our legislature. It is a safe rule, peculiarly applica- 
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ble to the case: before us, that when one State enacts a 
statute of another State, it is presumed to adopt the 
construction which that statute has received by a uni- 
form series of judicial expositions in the courts of the 
State from which it is taken.”’ 


In Draper v. Emerson, (22 Wis.,) supra, the court: 
said : 


‘It is a settled rule in the construction of statutes 
that when a statute has received a judicial construction 
in another State, and is then adopted, it is taken with 
the construction which has been so given to it.”’ 


In the case of The State ex rel, Mo. & Miss. R. R. Co. 
v. Macon, (41 Mo.,) supra, the Supreme Court of Mis- 
souri said : 


‘‘It is by no means an inconvenient mode of con- 
struing statutes to presume that the legislature was 
aware of the state of the law at the time they were 
passed. (Jones v. Brown, 2 Exch., 332, per Pollock, J.) 
The Obio Constitution of 18 51 contains a provision or 
prohibitory clause which is couched in the precise lan- 
guage of the prohibitory clause of our own constitution 
now under consideration. This clause received a judi- 
cial interpretation by the highest tribunal of Ohio in 
Cass v. Dillon, in 1853, which has been repeatedly af- 
firmed by the courts of that State in a course of deci- 
sions running through a period of twelve years prior to 
the passage of our own constitution. We cannot sup- 
pose that this identity of language in the constitutional 
provisions of two great States was the result of chance 
merely, neither can we suppose that our convention 
were ignorant of the interpretation which had been 
given this clause by the courts of Ohio. On the con- 
trary, the presumption is that our convention borrowed ~ 
this clause from the Ohio constitution, and that they 
well knew and approved of the interpretation which had 
been placed upon it by the courts of that State.”’ 


So here the presumption is violent that the sections 
of the Washington Territory statute on the subject un- 
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der discussion were dorrowed from the California statute 
on the same subject, and furthermore that the Wash- 
ington Territorial Legislature wel/ knew and approved 
of the interpretation which had been placed upon it by 
the Supreme Court of California. ‘This being so, it is 
fair to presume that parties—mortgagors and mort- 
gagees, purchasers and lien-holders—in Washington 
Territory have acted in their transactions during the 
years between the dates of the Washington Territory 
act of 1873 and the passage of the Code of Washington 
Territory, in 1881, in the belief that the law of Wash- 
ington Territory of 1873 relating to redemption was as 
uniformly construed by the Supreme Court of the State 
of California, and that, therefore, although neither the 
Supreme Court of Washington Territory nor, perhaps, 
any of the courts of that Territory had passed upon the 
question, it may with equal propriety be said, using 
the language of Mr. Justice Field in Gross v. Fowler, 21 
Cal., supra, that ‘‘it is too late to interfere with it. 
Rights of property of vast value have grown up under 
the decision, which no court is at liberty at this day to 
disturb.”’ 

The Legislature of Washington Territory saw proper 
to change the rule in the only proper way it could be 
changed—that 1s, by statutory enactment, when they 
adopted the Code of Washington Territory, approved 
December 7th, 1881. In that code, section 379, p. 100, 
it was provided, 11f subdivision 2, as follows: 

‘‘When such execution or other process issues upon 
a decree for the foreclosure of a mortgage, such sheriff 


or other officer shall execute or deliver such deed within 
five days after the confirmation of such sale’’ ;— 


thus cutting off the six months’ right of redemption 
that attached in favor of a debtor or lien creditor under 
section 364 of the act of 1873. 
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18 
THE CoMMON-LAW RIGHT OF REDEMPTION. 


It is not contended, nor indeed could it be, that there 
is any provision in the statute of 1873 affirmatively cut- 
ting off the common-law right of redemption that 
attaches in the absence of a statutory provision on the 
subject. Conceding, therefore, that the statutory pro- 
vision relating to the redemption of property sold on 
execution does not apply to sales of property under a 
decree of foreclosure, then the common-law right of 
redeinption would still remain.. 


The statute of Washington Territory relating to fore- 
closure of mortgages provides for an ordinary suit in 
equity upon the part of the mortgagee to foreclose the 
equity of redemption. (See Ch. L., pp. 149-152 Laws 
of Washington Territory, 1873.) There is nothing in 
these provisions relating to suits for foreclosure that in 
any manner prescribes a different rule of procedure, 27 
so far as the character of the decree ts concerned, from 
that attaching under the practice of the High Court of 
Chancery in England. In other words, in the absence 
of any statutory provision on the subject of redemption 
after a decree of foreclosure, the common-law rule, 
whatever that is, should apply. This rule of the com- 
mon law was distinctly stated by this court in the case 
of Clark v. Reyburn, 8 Wall., 319, opinion by the late 
Mr. Justice Swayne. 

It is true that was an appeal from a decision of a 
Circuit Court of the United States in a case wherein 
the mortgagee brought suit to foreclose the equity of 
redemption of certain assignees of the mortgagor who 
were not parties to a prior foreclosure suit brought against 
the mortgagoralone. But the rule of the common law, as 
stated in that case, must be held to be applicable to all 
other cases, whether in the United States, or State, or 
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Territorial courts, unless indeed there be some statutory 
provision to the contrary, and we have endeavored to 
show that in the case of Washington Territory there is 
no statutory provision to the contrary, unless indeed 
the sections relating to redemption of.land sold on 
execution apply to sales made in a decree of foreclosure, 
which is the contention of the appellant herein. 

In the case of Clark v. Reyburn, (8 Wall.,) — 
this court, among other things, said : 


‘‘After the practice grew up of applying to the Chan- 
cellor to foreclose the right to redeem upon default in 
payment of the debt at maturity, it was always an inci- 
dent of the high remedy that the mortgagor should be 
allowed a specified time for the payment of the debt. 
This was fixed by the primary decree, and it might be 
extended once or oftemer, at the discretion of the 
Chancellor, according to the circumstances of the case. 
It was only in the event of final default that the fore- 
closure was made absolute. * * * The settled Eng- 
lish practice 7s for the decree to order the amount due 
to be ascertained, and the costs to be taxed; and that 
upon the payment of both wethin six months the plain- 
tiff shall reconvey to the defendant, but in default of 
payinent within the time limited, ‘that the said de- 
fendant do stand absolutely debarred and foreclosed of 
and from all equity of redemption of and in said mort- 
gaged premises.’’’ 


This court proceeding further in the case of Clark wv 
Reyburn, said: 


‘*We have been able to find no English case where, 
in the absence of fraud, a time for redemption was not 
allowed by the decree. The subject was examined by 
Chancellor Kent with his accustomed fullness of re- 
search. He came to the conclusion that the time was 
in the discretion of the Chancellor, and to be regulated 
by the circumstances of the particular case; dt he no- 
where intimates that such an allowance could be entirely 
withheld. ‘The practice in Illinois is in conformity to 
these views. In the light of these authorities we are 
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constrained to hold the decree in the case before us 
fatally defective. (Perine v. Dunn, 4 Johnson, 140; 
Johnson v. Donnell, 15 Ill., 59.)’’ 


The reason the decree in the above case—Clark v. Rey- 
burn—was held to be fatally defective was two-fold— 
jirst, because the decree did not find the amount due; and, 
second, because the decree allowed no time for the pay- 
ment of the debt and the redemption of the estate, but was 
final and conclusive in the first instance, and ¢hzs this 
court in that case held cannot be done in the absence 
of some special law authorizing it, and that no such 
special law existed in Kansas from which district the 
case came. 

This argument proceeds, of course, upon the assump- 
tion, which I think is warranted, although the amended 
complaint is not on this point as specific as it might 
have been, that it appears from the record in this case 
that no time was given for redemption in the decree of 
the court under which this property was sold. It seems 
quite plain from the whole record, including the opinion 
of the Supreme Court in the case, that it was conceded 
by all parties, zzcluding the court, that the decree was 
absolute in the first instance. 

The opinion of the court clearly assumes that such is 
the case in its insistance that no such condition is 
necessary in a decree of foreclosure. The court (Rec- 
ord, 20) says: 

‘“When the security is ample no doubt a court of 
equity, by virtue of its inherent power, may impose as 
a condition of sale the right of the mortgagor to redeem 
upon proper conditions within a certain time. But, in 
the absence of any such condition in the decree of fore- 
closure, the sale is absolute. ”’ 


And it clearly appears from the record that no time 
whatever was given for redemption in the order con- 
firming the sale. 
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THE SUFFICIENCY OF THE AVERMEN’T AS TO TENDER. 


It is suggested that the averment of tender in the 
amended complaint in this record is not sufficient. 
This contention, it is submitted, cannot be main- 
tained, for two reasons: Ist. Because it is averred 
in the amended complaint (Record, p. 7) that the 
plaintiff ‘‘ tendered to George F. Thomas,’’ who, it is 
alleged in said amended complaint, was the sheriff of 
Walla Walla county, ‘‘in United States legal tender, 
the amount necessary to redeem said property described; 
that this tender was made on the roth day of November, 
A. D. 1875, at his office in Walla Walla City, Walla Walla 
County, Washington Territory, between the hours of 
10. o’clock A. M. and 4 o’clock P. M. of said day.”’ 


It is further alleged that— 


‘“’'The said George F. Thomas was then and there the 
duly elected and qualified and acting sheriff in and for 
said county and Territory, and that as such sheriff then 
and there at the time last aforesaid, refused to receive 
said tender or any part of the money thereof tendered, 
and the plaintiff now pays the same into this court and 
deposits the same with the clerk of this court.”’ 


This, it is submitted, was a sufficient tender. 

Perhaps a motion to compel the plaintiff to make his 
complaint more sfeczfic might have been properly made, 
but it is submitted it was not obnoxious to a demurrer. 

But, secondly, the contention cannot be maintained 
from the fact that it is alleged in said amended com- 
plaint (Record, p. 7) as follows: 


‘6th. That long priorand more than two days before / 
the making of the aforesaid tender, defendants notified 
plaintiff that ¢hey would not permit him to redeem satd 
property, and they unlawfully and wrongfully, on the 
second day of January, 1875, entered into and took pos- 
session of said premises and have ever since held the 
same.”’ 
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From the foregoing it will be seen no question was 
raised by the sheriff or anyone else that a sufficient 
amount of money required by the statute to redeem was 
not tendered, but, upon the contrary, the tender was re- 
fused because of the fact that the appellee insisted that 
the appellant had no right whatever to redeem under 
the law. In view of these facts, he cannot be heard 
now protesting as to the sufficiency of the tender, even 
were the allegations in the complaint as to tender much 
less specific and definite than they are. 


IS THERE A MISJOINDER OF PARTIES? 


The point raised by the second ground of demurrer, 
viz., ‘‘ that several causes of action have been improp- 
erly united in said amended complaint,’’ does not ap- 
pear to have been insisted upon in the court below, and 
was not considered by the Supreme Court or, 1n fact, 
referred to in any way in its opinion. 


It is clear if the right of redemption attached to ap- 
pellant and was denied him, as alleged in the com- 
plaint, then a court of equity has jurisdiction and power 
to extend relief in one suit. There was but one decree 
and one sale, although different parcels purchased by 
different persons; there is but one plaintiff, who, through 
the wrongful act of an official, the sheriff‘of the county, 
has been deprived of a substantial right, and by virtue 
of which several persons have come into possession, re- 
spectively, of the different parcels of property in ques- 
tion. ‘There is, therefore, but ove cause of action, and 
not several, stated in the complaint. 
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THE STATUTE OF LIMITATIONS. 


The Supreme Court of Washington Territory, in its 
opinion in this case, held, among other things, that, 
inasmuch as the cause of action, if any, in the plaintiff, 
accrued in the year 1875, and that the complaint in this 
case was not filed until May 15th, 1884, some nine 
| years thereafter, and inasmuch as it is insisted the stat- 
| utory limitation for such an action is but two years, 
that therefore the claim was barred by the statute of 
limitations. 

It is respectfully submitted this holding was not war- 
ranted by anything in the record. ‘The question of the 
| statute of limitations was not raised by the demurrer in 
: this case (see Record, p. 9); nor, indeed, could it have 

been, from the fact that the Washington Code (see p. 

47, Washington Code, 1881) in specifying the grounds 
upon which a defendant may demur to a complaint does 
- not include as one ground that it appears upon the face 
thereof that the action was not commenced within the 
period fixed by the statute of limitations. 

It is submitted the question of limitations under the 
Washington code can only be raised by answer. This 
being so, that question was not before the court on this 
record. 


en 


But as a matter of fact this suit was not barred by 
the statute of limitations. Section 26 (Laws of 1873, 
page 8) applies to this case. The same rule applies in 
suits in equity to redeem that applies in actions at 
law, and the decree of foreclosure and sale in this case 
Se ' is fatally defective in not fixing the time for redemption 
— at six months. In all cases ‘‘ when the estate is less 
than a leasehold of two years’ unexpired term, the sale 
shall be absolute; in all other cases, such property 
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shall be subject to redemption.’’ The limitation would 
commence to run at the expiration of six months from 
the time of sale. 
Boone on Mortgages, Sec. 162 and notes. 
Clark v. Reyburn, 8 Wall., 318. 
Knolton v. Walker, 13 Wis., 264. 
Elmendorf vw. Taylor, to Wheat., 168. 
Lock v. Caldwell, gr Ill., 417. 
Bowles v. Duff, 43 N. Y., 460. 


Hubbell e¢ a/. v. Sibley, 50 N. Y. Court of Appeals, 
471, and Miner vw. Beekman, /d., 337, referred to by 
Mr. Justice Turner in his opinion in the case under 
consideration, were cases where the defendants in their 
answers pleaded the statute of limitations. They are 
cases, moreover, arising under a different statute, and 
‘are not applicable to this case. 


APPELLANT DID NOT MISTAKE HIS REMEDY. 


The plaintiff was not compelled to pursue the statu- 
tory remedy against the sheriff. It is merely a cumula- 
tive remedy, and does. not deprive the plaintiff of his 
common-law right of action against the purchaser, who 
is the real party in interest, and any proceedings had 
against the sheriff would only result in an interlocutory 
order, which would not be a final judgment on the 
merits between the plaintiff and the purchasers. 

Freeman on Judgments, secs. 14, 15. 

Idem, 251, 252. 

People wv. Craycroft, 56 Am. Dec., 331. 

Ann Haviland zw. David Holstead, 37 N. Y., 643. 
Jones on Mortgages, sec. 1100. 

5 Oreg., 322. 


The only remedy of a mortgagor, or his assignee after 
payment of the debt, if the mortgagee, having entered 
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for condition broken, refuses to relinquish possession of 
the mortgaged premises, is by suit in equity. | 
Brobst v. Brock, 10 Wall., 519. 
Smith vw. Orton, 21 How., 241. 


If we are correct in our contention that a statutory 
right to redeem existed here, then it is insisted that is 
not a mere shadowy right for which there is no remedy, 
but a substantial property right. It is a right that | 
enters into the contract and becomes a rule of property; 
and in this, as in all similar cases, as was remarked by 
Mr. Justice Strong in delivering the opinion of this 
court in Swift v. Smith, 1roz2 U. S., 442— 


‘“The right to redeem should have been preserved in 
the decree. For this error, as well as for the mistake 
in the amount adjudged to be due the complainant, the 
decree must be reversed.’’ 

United States v. Fox, 94 U. S., 315. 
Brine v. Insurance Co., 96 U. S., 636. 
Swift v Smith, 1ro2 U. S., 442. 


The case of Burley vw. Flint (105 U. S., 248) is not in | 
conflict with this view, but supports it. In that case, 
as stated by Mr. Justice Miller in the opinion— 


‘‘He does not offer to redeem, by payment of the 
ainount due on the original mortgage, or to pay the 
amount bid at the sale by Flint, nor tender any sum as 
assurance that he would do so. He simply and purely 
asks that so much of the decree as forecloses this statu- 
tory right to redeem may be reviewed and reversed. 
* %* * Tf he desired to avail himself of the right of 
redemption purely statutory, he should bring himself 
within the terms of the statute.”’ 


Courts are slow to sanction any proceedings—either 
between the parties themselves or in the courts—the 
effect of which will be to destroy that equity of redemp- 
tion which is inseparable from the mortgage. 

Story’s Eq. Jur., 4th Ed., p. 358, sec. 1org. 
Newcomb v. Benham, 1 Verm., 232. 
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Courts have uniformly held strongly in favor of the 
right to redeem. 
Henry v. Davis e¢ a/., 7 Johns. Ch., 4o. 
Conway’s Ex’s v. Alexander, 7 Cranch, 218. 
Holbridge w. Gillespie, 2 Johns. Ch., 30. 


The right to redeem is a favorite equity, and will not 
be taken away except upon a strict compliance with 
the steps necessary to divest it. 

Bigler v. Waller, 14 Wall., 297. 

Shillaber v. Robinson, 97 U. S., 68. 

Chicago, D. & V. R. R. Co. uw. Fosdick, 106 
U. S., 47. 


Nearly every State in the Union gives by unequivo- 
cal statutory provision the right to redeem after sale— 
some six months, others twelve; and the Legislature 
of Washington Territory, after cutting off the right 
that existed, as I insist, under the act of 1873, by the 
Code of 1881, restored the right and extended it to 
twelve months by an act approved February 3d, 1886, 
(Laws of Washington, 1885-6, page 116,) as follows: 


‘‘Sec. 1. That the judgment debtor, or his successor 
in interest, may redeem any real estate sold under exe- 
cution of judgment or foreclosure of mortgage, at any 
time within one year from the date of the sale, by pay- 
ing the amount of purchase-money, with interest at the 
rate of one per centum per month thereon from the date 
of sale, together with the amount of any taxes the pur- 
chaser may have paid. 

‘* Sec. 2. This act to take effect and be in force fro:n 
and after its approval.’’ 


It is respectfully insisted there should bea reversal u 
this case. 
JOHN H. MITCHELL, 
Solicitor for Appellant. 
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DECEMBER TERM, 1888. 


HOLLON PARKER, Appellant, . 


1 vs. e 


No. 157. 


' GEORGE DACRES, H. P. ISAACS, ALFRED 
THOMAS, J. C. SMITH, WM. KIRKMAN, 

.. JOHN LUCAS, anp JAMES McAULIFF, 
oF Appellees. J 


q Appeal from the Supreme Court of Washington Territory. 


| | | Brief of Appellees. 


STATEMENT. 


The amended complaint herein alleges that plaintiff, on 
the 28th day of December, 1874, was the owner of the 
premises described therein; that said premises at the time 
were subject to a decree recovered by one Joseph Petraine : 
against Edward Shiel and others in the District Court of 
the first judicial district of Washington Territory, holding 
term at Walla Walla City for the counties of Walla Walla 
and Whitman, and that the sheriff of Walla Walla county, 
under and by virtue of said decree, sold the premises on 
the 2d day of January, 1875; that at such sale the de- 
fendants became purchasers of separate parcels of said 
premises; that plaintiff, on November 10th, 1875, within 
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six montlis after the confirmation of said sale, applied to 
the then sheriff of Walla Walla county to redeem said 
lands from said sale; that redemption was refused him, 
and that deeds were executed to the several purchasers 
and recorded. To the said amended complaint the de- 
fendants demurred, upon the grounds, first, that the 
amended complaint does not state facts sufficient to con- 
stitute a cause of action; second, that several causes of 
action have been improperly united; which demurrer was 
sustained. 


ARGUMENT AND AUTHORITIES. 
I. 


There was no law in Washington Territory prior to Feb- 
ruary 3d, 1886, (Laws of 1885-6, page 116,) giving a right 
to redeem real estate sold under a mortgage foreclosure. 
We claim that the right of redemption was barred by the 
foreclosure of the mortgage and sale of the mortgaged 
premises under the decree of the district court. 

2 Jones on Mortgages, section 1047. 

3 Pomeroy’s Equity Jurisprudence, section 1228. 
Stoddart vs. Forbes, 13 Iowa, 296. 

Kramer vs. Rebman, 9 Iowa, 114. 

Gargan vs. Grimes, 47 Iowa, 180. 

William F. Weld vs. James H. Rees, 48 Illinois, 428. 
Weiner vs. Mitehel 17 Illinois, 259. 

Ballinger vs. Bourand, 87 Illinois, 513. 

Weiss vs. Alling, 34 Connecticut 60. 

Frink vs. Murphy, 21 California, 108. 


IT. 


The act of the Legislature of Washington Territory 
known as the Civil Practice Act, or Code of 1873, contains 
express provisions upon the subject of redemption from 
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sales made under executions issued upon ordinary judg- 
ments for the recovery of money, but it carefully guards 
against the application of those provisions to sales made 
upon foreclosure of mortgages. The act explicitly points 
out the manner of entering and of enforcing judgments 
in ordinary cases, defining with great particularity four 
classes of executions to be issued upon such judgments, 
and in a subsequent chapter under tlie title “ Foreclosure 
of Mortgage,” it makes separate and distinct provision as 
to the method of foreclosure, requiring the mortgaged 
premises to be first sold and to be sold in pursuance of the 
express order of the Court, and by virtue of a copy of the 
order, as distinct from an execution; and in place of per- 
mitting redemption to be made in case of sales upon fore- 
closure, the statute carefully provides that the sale in such 
ase shall foreclose the equity of redemption. 

The provisions for enforcing judgments in cases other 
than foreclosure are as follows (code of 1873, page 84):. 


“Src. 321. There shall be four kinds of execution: One 
against the property of the judgment debtor, another 
against the person, a third for the delivery of the pos- 
session of rea! or personal property or such delivery with 
damage for withholding the same, and the fourth com- 
manding the enforcement of or obedience to any special 
order of the court. And in all cases there shall be an 
order to collect the costs. 

“Sec. 322. The writ of execution shall be issued in the 
name of the United States, sealed witn the seal of the 
court and subscribed by the clerk, and shall be directed 
to the sheriff of the county in which the property is situ- 
ated, or coroner, when the sheriff is a party or interested, 
and shall intelligibly refer to the juilgment, stating the 
court, the district or county where judgment was ren- 
dered ; the names of parties; the amount of judgment, if 
it be for money, and the amount actually due thereon, and 
shall require the sheriff substantially as follows: 

“1st. If it be against the property of the judgment 
debtor, it.shall require the sheriff to satisfy the judgment 
and interest out of the personal property of the debtor, 
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and if sufficient personal property cannot be found, out of 
his real property, upon which the judgment is a lien.”, . 
* * * * * * * 


/ 


“Src. 864. Upon a sale of real property, when the estate 
is less than a leasehold of two years’ unexpired term, the 
sale shall be absolute. In all other cases sucli property shall 
be subject to redemption as hereinafter provided in this 
chapter. At the time of the sale the sheriff shall give to 
the purchaser a certificate of the sale, containing— 

“1. A particular description of the property sold. 

“2. The price bid for each distinct lot or parcel. 

“3. The whole price paid. 

“4, When subject to redemption it shall be so stated. 

“The matters contained in such certificate shall be sub- 
stantially stated in the sheriff’s return of his proceedings 
upon the writ. 

“Src. 365. Property sold subject to redemption, as pro- 
vided in the last section, or any part thereof separately 
sold, may be redeemed by the following persons or their 
successors in interest : 

“1. The judgment debtor or his successor in interest in 
the whole or in part of the property separately sold. 

“2. A creditor having a lien by judgment, decree, or 
mortgage on any portion of the property or any portion of 
any part thereof, separately sold, subsequent in time to 
that on which the property was sold. 

The persons mentioned in subdivision two of this sec- 
tion are termed redemptioners. 

“Sec. 366. The judgment debtor or redemptioner may re- 
deem the property within six months from the date of the 
order confirming the sale by paying the amount of the 
purchase-money, with interest at the rate of two per cent. 
per month thereon from the time of sale, together with 
any taxes which the purchaser may have paid thereon, 
and if the purchaser be also a creditor having a lien prior 
to that of the redemptioner, the amount of such lien, with 
interest. 

“Sec. 368. If no redemption be made within six months 
from the confirmation of the sale the purchaser shall be 
entitled to a conveyance from the sheriff. * * * 

“Sec. 369. The mode of redeeming shall be as provided 
in this section : 
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“1. The person seeking to redeem shall give the pur- 
chaser or redemptioner, as the case may be, two days’ 
notice of his intention to apply to the sheriff for that pur- 
pose at the time specified in such notice; such person may 
redeem by paying to the sheriff the sum required. The 
sheriff shall give the person redeeming a certificate as in 
case of a sale on execution, adding therein the sum paid 
on redemption, from whom redeemed, and the date thereof. 
A party seeking to redeem shall submit to the sheriff the 
evidence of his right thereto, as follows: 


“2. Proof that the notice required by this section has 
been given to the purchaser or redemptioner, or waived. 


“3. If he be a lien creditor, a copy of the docket of the 
judgment or decree undér which he claims the right to 
redeem certified to the clerk of the court where such judg- 
ment or decree is docketed, or if he seeks to redeem upon 
mortgage the certificate of the record thereof. 


“4. A copy of any assignment necessary to establish his 
claim, verified by the affidavit of himself or agent show- 
ing the amount then actually due on the judgment decree 
or mortgage. 

“5. If the redemptioner or purchaser have a lien prior 
to that of the lien ereditor seeking to redeem, such re- 
demptioner or purchaser shall submit to the sheriff the 
like evidence thereof and of the amount due thereon, or 
the same may be disregarded. 


“Sec. 370. When two or more persons apply to the sheriff 
to redeem, at the same time, he shall allow the person 
having the prior lien to redeem first,and soon. The sheriff 
shall immediately pay the money over to the person from 
whom the property is redeemed if he attend at the re- 
demption, or, if not, at any time thereafter, when de- 
manded. Where a sheriff shall wrongfully refuse to allow 
any person to redeem, his right thereto shall not be preju- 
diced thereby, and upon the submission of the evidence 
and the tender of the money to the sheriff, as herein pro- 
vided, he may be required by order of the court or judge 
thereof to allow such redemption.” 

“Sec. 371. Until the expiration of the time allowed for 
redemption, the court or judge thereof may restrain the 
commission of waste on the property by order granted 
with or without notice. * * * | 
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The special provisions of the Code of 1873, under which 
the sale was made in this case, are found in Chapter,)40, 
under title of “ Foreclosure of Mortgage,” and among them 
are the following: 

“See.563. In rendering judgment of foreclosure the court 


shall order the mortgaged premises, or so much thereof as 
may be necessary, to be sold to satisfy the mortgage and 


costs of the action. The payment of the mortgage debt— 


with interest and costs at any time before sale shall satisfy 
the judgment. 

“See. 564. When there is an express agreement for the 
payment of the sum of money secured contained in the 
mortgage or any separate instrument, the court shall direct 
in the decree of foreclosure that the balance due on the 
mortgage and costs which may remain unsatisfied after 
the sale of the mortgaged premises, shal] be levied upon any 
property of the mortgage debtor., | 

“Sec. 565. A copy of the order of sale and judgment shall 
be issued and certified by the clerk, under the seal of the 
court, to the sheriff, who shall thereupon proceed to sell 
the mortgaged premises or so much thereof as may be ne- 
cessary to satisfy the judgment, interest, debt and costs as 
upon execution ; and if any part of the judgment, interest, 
and costs remain unsatisfied the sheriff shali forthwith pro- 
ceed to levy the residue on the property of the defendant. 
The sheriff shall endorse upon the order of sale the time 
when he received it, and all subsequent proceedings under 
the said order shall conform, except as hereinafter provided, 
to the provisions regulating the sales of property upon exe- 
cution. 

“See. 571. In all actions of foreclosure when there is a 
decree for the sale of the mortgaged premises or property, 
and a judgment over, any deficiency remaining unsatisfied 
after applying the proceeds of the sale of mortgaged prop- 
erty, further levy and sales upon other property of the 
judgment debtor may be made under the same order of 
sale. * * * Nothing herein shall prevent the issue of 
an execution, as in ordinary cases, either for the whole 
mortgage debt or such deficiency, after applying the pro- 
ceeds of sale of mortgaged property. When, however, an 
execution shall issue upon a judgment recovered for a 
debt secured by mortgage, a schedule of the mortgaged 
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property, real or personal, shall be indorsed upon such an 
execution, and the sale thereof under such order shall 
foreclose the equity of redemption or the mortgage therein. 

“Sec. 573. Judgments over from any deficiency, remain- 
ing unsatisfied after application of the proceeds of sale of 
mortgaged property, either real or personal, shall be simi- 
lar in all respects to other judgments for the recovery of 
money, and may be made a lien upon the property of a 
judgment debtor as other judgments, and the collections 
thereof enforced in the same manner.” 


Prior to the act of 1873 sales upon foreclosure were not 
subject to redemption, and such continued to be the prac- 
tice in the Territory up to the change made by the act of 
February 3d, 1886; and appellee's claim that there is noth: 
ing in the act of 1873 which, under recognized rules of con- 
struction, can be deemed intended to change the law in 
that respect. The subject of redeeming is mentioned in 
connection with the enforcement of ordinary money judg- 
ments by execution, and the subject-matter of the chapter, 
of which sections 364 and 365 form a part, is such that 
this of itself leads irresistably to the conclusion that the 
cases referred to in those sections are cases of sale upon 
execution and no others. : 

Kramer vs. Rebman, supra. 
Stodart vs. Forbes, supra. 


Weimer vs. Miteon-erpre: Hf < & 14. £3! 7 Le. 259 


Foreclosure is the act of depriving a mortgagor of the 
right of redemption. (See case last above-cited.) 
2 Jones on Mortgages, sec. 1074. 


If it were less obvious that sections 364, 365 and 366, in 
regard to redemption, have reference solely to cases em- 
braced in the chapter relating to executions, it is rendered 
certain by the express provision of section 571, 

Kramer vs. Rebman, supra. | 
3 Pomery on Equity, sec. 1228. 
Rohrer on Judicial Sales, sec. 1148. 
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The distinction between sales upon execution and sales 

in pursuance of decretal orders theretofore existing, is 
recognized and re-enacted in the act of 1873 by declara- 
tory provisions under the title, foreclosure of mortgage, 
that continue the then existing practice of discribing the 
property in the decretal order (sec. 563) of selling by vir- 
tue of a copy of the order in place of an execution (sec. 
365) of requiring the mortgaged property to be first sold, 
while section 322 requires an execution to be first levied 
upon the personal property; and by providing (sec. 565) 
that in foreclosure cases payment may be made at any 
time before sale, while section 366 gives the execution 
debtor six months after the date of confirmation; and to 
put it beyond question that a sale upon foreclosure is final 
and not subject to redemption, it is expressly enacted in 
section 571 that the sale thereof under such order shall 
foreclose the equity of redemption. 

The rule of construction that a special provision on a 
given subject controls the meaning of a more general pro- 
vision in the same statute on the same subject is applica- 
ble to all that is said in the act under the title “ foreclosure 
of mortgages,” and particularly to the special provisions 
of section 571. 


ITT. 


The right to redeem asserted in the present complaint, 
if it ever existed, was one of the points involved in tue 
suit brought to foreclose the mortgage, and it is submitted 
that it was a proper question to be determined in that suit, 
and that the proceedings in that case are conclusive of the 
question. It was the duty of the appellant in the protec- 
tion of his rights to present his evidence and to move the 
court for the relief he is now asking in a new and inde- 
pendent suit. He could not be prejudiced by the refusal 
of the sheriff, because the law required the court to super- 
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vise the sale and to decide all questions as to whether 
appellant had the right to redeem ; the court also had this 
Jurisdiction in ordinary law cases, independently of all 
that is said in the chapter entitled “ Foreclosure of Mort- 
gage.” | | 

In section 370 of the code of 1873 providing the method 
of redemption of property sold on execution in force at 
the times mentioned in the complaint it is provided that 
“ where a sheriff shall wrongfuily refuse to allow any per- 
son to redeem, his right thereto shall not be prejudiced 
thereby; and upon the submission of the evidence and 
the tender of the money to the sheriff, as herein provided, 
he may be required, by order of the court or a judge thereof, 
to allow such redemption,” and section 364 requires the 
sheriff to state in his certificate of sale wlether redemption 
was to be permitted, and to state in his return of the execu- 
tion to the court what matters were contained in his cer- 
tificate. Thus the statute brings all matters pertaining to 
redemption before the court, and the cause:is still under 
the court’s supervision and within its jurisdiction. The 
appellant had a complete and adequate remedy. If on the 
refusal of the sheriff to allow the appellant to redeem, he 
had applied to the court and submitted the evidence of 
the alleged tender and of his right to redeem, the decision 
of the court would have been a judicial decision within 
the jurisdiction already acquired; it would have been final 
and subject to review in this court. By his laches and 
failure to submit his evidence, the appellant if he had 
rights has permitted the remedy to lapse. 


IV. 


The statement that the provisions of the civil practice 
act of 1873 were “taken bodily from the provisions of the 
California statute,” will not bear examination. The former 
act contains very many provisions not found in the latter, 
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and the latter contains many not found in the territorial] act, 
The code of California contains nothing resembling the 
provision of section 565 of the code of Washington Ter- 
ritory, requiring that, instead of an execution, a certified 
copy of the decretal order be issued to the sheriff. It con- 
tains no declaration that the sale “shall foreclose the equity 
of redemption,” and it lacks many other of the specific 
enactments relative to foreclosure proceedings contained in 
chapter 50of the territorial code. It is true, sections 364 
and 365 of the latter code are literal transcripts of like 
sections in the California Code of 1851, but if the question 
is material, there is both intrinsic and extrinsic evidence, 
of which the court will take judicial notice, that these two 
sections were, in fact, copied from the Iowa Code of 1851. 
Stevens vs. Dennison, 1 Ogn., 22. 


These two sections, relative to redemption from sales 
made under execution, are contained in each of the three 
codes, but with the marked distinction that the modifying 
sections 565 and others, above quoted from the code of Wash.- 
ington Territory, prescribing the manner of foreclosure and 
of sale of mortgaged premises, are substantially tummeenipte 
wé like sections of the Iowa Code. (See Iowa Code of 1851, 
p. 289.) But the California Code has no similar modifying 
provisions, and no provision authorizing the sale of mort- 
gaged premises, otherwise than on execution, or provision 
declaring the effect of a sale upon foreclosure. It con- 
tains three short sections on the subject of foreclosure, none 
of which affect the subject under consideration. (See Cali- 
fornia Code of 1851, p. 91.) 

It is conceded that the rule laid down in Campbell vs. 
Quinton, 4 IIl., 289, and cited by appellant, is correct. In 
that case Justice Douglass said: “ When one State enacts 
a statute of another State, it is presumed to adopt the con- 
struction which the statute has received from a uniform se- 
ries of judicial expositions.” If the conclusion be reached 
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that the code of Washington Territory is in this respect a 
substantial re-enactment of the laws of California, without 
modification, and that the act in question had then received 
such uniform, judicial exposition as contemplated by Judge 
Douglass, the rule would apply. In Kent and Cahoon vs. 
Laffan, 2 Cal., 595, it was held that the right of redemption 
applied to sales of property on foreclosure of mortgage. 
This decision established a precedent, which was followed 
without question until 1858, when Field, C. J., in case of 
McMillan vs. Richards, 9 Cal., 412, (cited in appellant’s 
brief,) suggests a doubt, in these wend “Whether this 
decision would be now made were the question an open 
one, it is unnecessary to determine.” Later, in 1872, in 
case of Gross vs. Fowler, 21 Cal., 395, (in appellant’s brief,) 
Field, C. J., said: “ This decision has been adhered to since 
1852. It is generally conceded by the profession that the 
decision was based upon an erroneous construction of the 
statute; but admitting this to be true, it is too late to in- 
terfere with it—rights of property of vast value have grown 
up under this decision, which no court is at liberty at this 
day to disturb.” | 

We do not understand the rule to apply to a particular 
section or- chapter enacted with new modifications, or to 
apply to a statute where the courts of its State say their 
decision is admittedly erroneous. 

All that is said by the appellant in favor of following 
the rule announced by Judge Douglass in the case of Ca- 
hoon vs. Laffan can be urged in commendation of the 
course taken by the courts in Washington Territory 1 in fol- 
lowing the rulings of the Iowa courts in cons 
statute, which is in all respects substantially a 
Iowa Code, while that rule has no applicabil 
decided in California, because the California statutes are 
radically different in reference to the subjects involved in 
this suit. 
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An additional reason for adhering to the rule thus es- 
tablished is, that it has continued the settled practice in 
Washington Territory during so many years. And a still 
stronger reason for so adhering is, that in doing so the 
courts followed the express direction and mandate of the 
statute under which they were proceeding. 

All the reasons stated by Chief Justice Field in MceMil- 
lan vs. Richards and Gross vs. Fowler are applicable to the 
change of construction proposed by the appellant. Prop- 
erty has been acquired and rights have become vested un- 
der a rule that has long been approved by the courts and 
acted upon by the community. Even this appellant has 
quietly acquiesced in this rule for many years, and even 
now after increased values of property, one of the princi- 
pal arguments in favor of his position is based on the idea 
that the Territorial Legislature, by enacting in 1881 that 
in foreclosure cases the sheriff should execute and deliver 
the deed within five days after the confirmation gag in- 
dicated legislative doubt as to whether or not the act of 
1873 permitted redemption after sale on foreclosure. It is 
submitted that such inference does not necessarily arise. 
There are many other reasons for specifying a definite time 
beyond which the sheriff should not delay the delivery of 
the deed, and if such doubt did exist in the minds of the 
legislators it would in no way change “the law then in 
force. : 

Section 379 of the code of 1881 referred to in the opin- 
ion of the court below is as follows: 

“Tn all cases where real estate has been or may hereafter 
-be sold in pursuance of law, by virtue of an execution or 
other process, it shall. be the duty of the sheriff or other 
officer making such sale to execute and deliver to the 


_purchaser or other person entitled to the same a deed of 
conveyance of the real estate so sold, as follows: 

“1. When such execution or process issues upon an 
ordinary money judgment said sheriff or other officer shall 
execute and deliver such deed within six months after the 
confirmation of such: sale. 
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“2. When such execution or other process issues upon 
a decree for the foreclosure of a mortgage such sheriff or 
other officer shall execute and deliver such deed within 
five days after the confirmation of such sale.” * * * 


V. 


The case of Clark vs. Rayburn, :8 Wall., 318, does not 
‘ discuss the question whether a public sale of mortgaged 
premises, after due notice, has the effect of foreclosing the 
equity of redemption. The points decided were that a 
purchaser of the mortgaged premises not made a party 
was not bound by the prior foreclosure, and that a strict 
foreclosure, cutting off the equity of redemption without 
sale of the premises, cannot be effected by a decree which 
does not find the amount due, and which allows no time 
for payment or redemption. 

It does not intimate that the equity of redemption would — 
not have been lawfully foreclosed by a public sale of the 
mortgaged premises. It does not touch the question 
whether a legislative enactment providing a mode of 
foreclosure, is effective, nor intimate that a statutory pro- 
vision, to the effect that a sale of mortgaged premises in 
pursuance of a decretal order and after the notice pre- 
scribed by statute, “shall foreclose the equity of redemp- 
tion,’ is improper Or inoperative. 

In the case before the court the decree found the amount 
due, and the law which prescribed the time of notice of 
sale,allowed a time after the decree and before the sale, 
for payment and redemption. 

The statement that the “defendants notified the plaintiff 
that they would not permit him to redeem said property” 
is not a material allegation. The tender was to be made 
to the sheriff, and not to the defendants. It is a matter 
that the defendants could not control, and their objection 
did not relieve the plaintiff from complying with the law. 
The whole matter was under the control of the court; and 
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to enable the plaintiff to apply even to that court for an 
order upon the sheriff, had the sheriff and all other par- 
ties refused to permit him to redeem, it was necessary for 
him to comply with the statute and to present to that 
court the evidence that he had so complied. In making 
his present application for relief it is necessary that his 
complaint should state facts, and not conclusions, showing 
that he did the acts prescribed by statute in making his 
application to the sheriff. 

Appellaut’s counsel presents a question whether the 
record, including his complaint, shows that the decree 
was rendered in a suit to foreclose a mortgage; and al- 
though he generously proposes to waive this point, it 
seems appropriate to say, if the record is defective in tliis 
particular the defect is in appellant’s pleading. He was 
the moving party in the court below, and is now the 
moving party, seeking to reverse the decision of that 
court. In order to have any benefit on the ground that 
the sale was not upon foreclosure, if it was not, that is 
one of the material facts that should be made certain by 
the allegations of his complaint, and which should appear 
on the face of the record he brings to this court. If the 
record is faulty in this respect, the defect is one of which 
the appellees complain when they say the complainant 
does not state facts sufficient to constitute a cause of 
action. 

But there is a still more prominent defect in the com- 
plaint, which is closely allied to the one mentioned by 
appellant’s counsel. It does not appear in the complaint, 
or elsewhere in the record that the appellant was a judg- 
ment debtor, or a successor in interest, or a creditor. He 
alleges that he was the owner of the mortgaged premises, 
and that they were conveyed to him by Edward Shiel, who 
was one of the five defendants in the foreclosure suit. 
(Transcript, pages 6 and 7.) But he does not show that 
Shiel ever had any interest in the premises. He does not 
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show which of the five defendants executed the mortgage, 
nor whether Shiel was sued as maker or as indorser or 
surety, or whether he was made defendant to bar some 
alleged equity or to removea cloud. ‘To bea redemptioner 
as successor in interest he must show that he is successor 
in interest in the mortgaged property or in a “ part of the 


- property separately sold,” and the complaint should show 


that he exhibited to the sheriff the evidence necessary to 
establish his claim. The complaint fails to state facts suf- 
ficient to show that the appellant acquired any interest in 
the property by means of the conveyance, a copy of which 
is exhibited, to the sheriff. 

Error will not be presumed, and the judgment of a 
court will not be reversed unless the record show affirma- 
tively that there is no just ground upon which the judg- 
ment Gould iawfully have been rendered. 


VI. 


If a right to redemption of mortgaged premises after a 
sale under a decree of foreclosure exists in Washington 
Territory, it must be statutory and the statute. must be 
strictly complied with. 

Herman on Executions, sections 263-265. 

Haskell e¢ ux. vs. Manlove, 14 California Reports, 54. 
Gilchrist vs. Comfort, 34 New York, 235. 

Freeman on Executions, section 314. 

People vs. Browne, 19 Wendell, 87. 


Plaintiff should in his complaint show a compliance with 
the provisions of the statute. 

Appellant fails to show the amount due at the time of 
the attempted redemption, and also the amount tendered. 

The statement that “the plaintiff tendered to George F. 
Thomas [sheriff] in United States legal-tender money the 
amount necessary to redeem the said property” is not a 
statement of the facts, but of a conclusion; a conclusion 
to be drawn by the court from facts that should be stated. 
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The appellant also fails to show the date of the confir- 
mation of the sale,a material fact. His statement ‘that 
his attempt to redeem was made “before the expiration of 
six months from the confirmation of said sale,” is also the 
statement of a conclusion. There is no sufficient aver- 
ment of a tender in the complaint. 

Englander vs. Rogers, 41 California, 420. 
Murray vs. Windley, 47 American Decisions, 324. 
Hayden vs. Anderson, 17 Iowa, 158. 


The complaint should state facts from which the court 
can determine whether the amount of the alleged tender 
was the amount required toredeem. The plaintiff should 
state every fact which he will be required to prove. 

He should state facts as distinct from conclusions. 

Green vs. Palmer, 15 California, page 412. 


One who seeks to set aside a settled practice and to re- 
verse a decision upon technical ground, should himself be 
technically correct. 

VIL. 

The complaint shows upon its face that the plaintiff’s 
alleged cause of action, if any he had, was barred by the 
statute of limitations before the commencement of this 
action. The complaint alleges that the property was sold 
by the sheriff, under and by virtue of the decree of the 
district court, on the 2d day of January, 1875. The sum- 
mons in this action was issued on the 9th day of April | 
1885. 

The statute of Washington Territory in force at the time 
of the commencement of this action is found in the laws 
of 1883, page 44, as follows: 

“Sec. 59. Civil actions in the several district courts in 
this Territory shall be commenced by the filing of a com- 
plaint with the clerk of the court in- which the action is 
brought and the issuing of a summons thereon, together 
with a copy of the complaint, duly certified by the clerk, 
under the seal of the court.” * 


| 
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We contend that plaintiff’s cause of action, if any he 
had, is within the provisions of section 32, Code of 1883, of 
Washington Territory, page 10, which is as follows : 

“Sec. 32. An action for relief not hereinbefore provided 


for shall be commenced within two years after the caus? 
of action shall have accrued.” | 


Plaintiff contended in the court below that the action 
came within the first subdivision of section 26 of the Code 
of 1881 of Washington Territory, which is as follows: 


“Sec. 26. The period prescribed in the preceding section 

for the commencement of actions shall be as follows: 
“Within ten years: 

“1. Actions for the recovery of real property or for the 
recovery of the possession thereof; and no action shall be 
maintained for such recovery unless it appear that the 
plaintiff, his ancestor, predecessor or grantor was seized or 


‘possessed of the premises in question within ten years 
* 


before the commencement of the action.” * #* 


The following cases are 1n point: 
Alfred S. Hubbell vs. Hiram Sibley, 50 New York 
Reports, 468. 
Russell D. Miner vs. Annie M. Beekman et al., 50 
New York Reports, 337. 


The sections of the New York code of like import as 
ours will be found in Voorhees’ Code, (8th ed.,) sections 
78, 79, and. 97. 

No question was made in the district or territorial su- 
preme court as to our right to take advantage of. the 
statute of limitations by demurrer, and our supreme court 
has held that wheré it appears from the face of the com- 
plaint that the statute has run advantage may be so taken. 

J. H. Wilt vs. Joseph Buchtel, 2 Washington Terri- 
tory Reports, 417. | 


B. L. & J. L. SHARPSTEIN, 
Solicitors for Appellees. 
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Brief for Appellee in Opposition to Motion to Re- 
verse the Decree of the Court Below. 


May it please the Court: 


This motion is, to say the least, an anomalous one. 
Counsel claiming to appear in behalf of appellant Bal-. 
lard comes here, and, on an affidavit of Alva Worden (a 
co-defendant with Ballard below) which states that said 
Ballard is the owner of certain lands, he asks this court 
to reverse the decree cf the lower court, which after full 
hearing decided (His Honor Justice Matthews of this 
court sitting) that said Ballard was not the owner of said 
lands; in other words, to decide on an affidavit merely 
that the lower court was wrong, although that court had 
the regularly-taken evidence of said Worden before it 
when it determined the case, as appears from the record 
brought here on appeal. 
| To so decide would be contrary to the practice of this 
| court, to equity and to law, 
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PRACTICE. )s 


As to this point it is scarcely necessary to say that it 
is not the practice to reverse decrees on affidavits that 
they are erroneous. Beyond that, however, the motion 
comes too late. | 

In order to determine it-appellant must in effect add 
to the record the statements in his moving papers, and, 
under Rule 14, it is now too late. The reversal occurred 
March 28th, 1887; and, therefore, during that. or the. 
next term the motion should have been made to escape 
the charge of laches. 

Opposing counsel may claim the mandate-had not then 
been observed in the lower court; but his own laches is 
the reason. Why did he not move before October 3d, 
1887? No reason appears. When hedid move, why did. 
he couple an improper claim with his request, which 
caused a delay until January 9th,1888? Even excusing 
him so far, no reason appears for the laches since January, 
1888, (see affidavit for appellee); and in the absence of 
any he must be held in fault. The time to hearing of 
the appeal is short. If it ought to be reversed, then will 
be the proper season to urge it. 


EQUITY. 


Equity and good conscience is appealed to by the 
counsel for the motion. Appellant having committed a 
fraud, been detected in it and defeated in the lower 
court, comes here and asks that he be relieved from the 
effects thereof for the sake of equity. To receive equity 
he should have done equity. 

But would it be equity? No. As appears from the 
affidavit of Vermilya, these lands were sold to Watters 
and Nugent, strangers to the record. If the motion be 
granted their title will be declared bad. But they hada 
right to consider it good; there was a valid judgment 


under execution upon which, the sale was made, no supers. 
sedeas bond had been given, indeed, so far as they or the 
world knew, no appeal had been taken, as appears from 
the record in this court; for only by an amendment 
made more than two years after the decree was granted 
was it shown that any appeal had been taken in that 
case (see Record of Worden v. Searls, No. 118, October 
Term, 1886). What, then, had they to examine? No 
superszdeas having invalidated the execution, all they 
needed to consider was whether the property was Wor-. 
den’s, for, if so, subsequent reversal of the judgment 
against him, if appeal should be taken, would not divest 
their title. 
Woodcock v. Bennett, 1 Cowen, 711. 


The ownership of Worden they did consider. The 
lower court in this cause had declared the property his. 
If, on the facts as they appear in the record on appeal, 
this Court shall think otherwise, then, with equity, it can 
reverse the decision; that is a risk that the purchasers 
assumed, but that is the only one, and that risk they are 
willing to abide. No other than that can they justly be 
called upon to meet, so that in equity this cause should 
be determined upon its record at a full hearing, and only 
upon that, and the motion should be denied. 

And to whose benefit would a different decision inure 
but Wordens’. Did not Mr. Hunt vehemently declare 
they were in possession of the lands (affidavit of Ver- 
milya)? and yet under cover of Ballard’ sname this Court 
is asked on motion to reverse the decree declaring them 


Wordens’. (See C.) 


Public policy, which may be called equity at large, is 
entirely opposed to such a decision. It would be to say 
to defeated parties, the law provides that to prevent a sale 
of your property you must give a supersedeas bond, but 
that is wholly unnecessary; simply call in your nephew, 
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deed him your property for what price you please, then ’. 
appeal, and if you finally succeed we will come to your 
aid and declare that act, though fraudulent when done, 
has been purged of the fraud, and, in effect, that the sale, 
though to a bona-fide purchaser at the marshal’s sale, | 
stands for naught. Does this court wish to encourage 
fraud to that extent? Most certainly not. And whom 
would sucha course injuremost? Why, judgment debtors. 
Purchasers at judicial sales there would be, but they would 
bid but nominal sums, and in all cases where judgments 
were sustained, as the great majority are, the property 
would be gone and but a nominal sum paid on the judg- 
ment. 


sical: ict 


LAW. 


Beyond and overshadowing all the reasons above urged | 
for denying this motion, is the fact that it would be con- | 
trary to the law as laid down years ago and universally a 
followed. : 

The decree in this cause says the conveyances of this 
land to Ballard were without consideration, made to de- 
fraud creditors, and Ballard is privy to the fraud. (Rec- 
ord,p.105.) The opinion of his Honor Justice Matthews 
(Record, p. 91), that the conveyances to the defendant 
Ballard were made with the express design to prevent 
their property from being subjected by the complainant 
to the payment of the amount found due to him by the 
Master, and Ballard is a party to the fraud. 

In Wood v. Jackson (8 Wendell, 31) one party claimed 
under a deed alleged to be void as against creditors by 
the other party, purchasers at a sheriff’s sale under a 
judgment afterward reversed, and Chancellor Walworth, 
in the course of his opinion, says: 


“Tf that deed was void as against creditors, the legal 
title passed under the sheriff’s sale, and that title was 
not. divested by the subsequent reversal of the judg- 
ment.” peer A te 
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, 
Just such a state of facts exists here. Deeds void as 
against creditors were executed. That is not denied, but 
appellant’s counsel asks that because the first judgment 
was reversed this court shall declare those deeds were 
not void as against creditors, and that, too, on a motion. 
As previously stated, nothing has occurred to show 
that the proofs presented to the lower court are not cor- 
rect. That court decided Ballard’s holding to be Wor- 
dens’ holding. Now, let us see where Worden would 
have been left by a reversal of the original judgment. 
As far back as the time of Lord Coke it was held that 
sales under executions issued upon money judgments 
should be sustained, even though the judgments were 
afterward reversed, the basis being that, though the judg- 
ment be reversed, the execution remains good, and that 
if erroneous judgments were given, and the sheriff, by 
force of a fier? facias, sell a term of the defendant, yet the 
term shall not be restored, though the judgment be 
afterwards reversed by writ of error. 
Manning’s Case, 8 Coke, 192; id., 284; 2 Bac., 506. 


Eyre v. Woodfine, Cro. Eliz., 278, declares: The sheriff 
sells the property by authority of law to levy the money, 
and if the judgment be reversed the party shall not be 
restored to the term, for he lost it not by the judgment. 

The leading American authority—Woodcock v. Ben- 
nett, 1 Cowen, 734—holds that it is well settled that 
where a judgment is reversed for error, the sale under 
the execution shall not be avoided. 

Wood v. Jackson, 18 Wend., 124. 

Jackson v. Caldwell, 1 Cowen, 641. 

Willard v. Real Estate, 461— 
are to the same effect; so Wordens’ title would have been 
divested by the sale. There was a creditor as to him. 
The existence of such a creditor-defeats the deeds to 
Ballard. 
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The execution, so far as what was done, holds good ; 


the judgment in the action in aid of that exccution is 
that Ballard’s title was fraudulent, and that declaration 
still holds good. 

The case cited by opposing counsel, Barton v. Pettit, the 
only one he even urges to support his position. presents 
a very different state of facts. There was no fraud there ; 
a bond was given; the judgment on the bond was in 
favor of the plaintiff in the first case. To have sustained 
the second judgment would have been to order payment 
to be made by the bondsman fo the plaintiff, who mean- 
while had been declared unentitled to any payment. 

If the decree appealed from was one declaring Searls 
- must yet be paid, then equity might be invoked to pre- 
vent that. But such is not the case. Searls has already 
been paid (partially at least), and Wordens may have a 
right of action against him to recover the amount—a 
greater amount than even that named in the warrantee 
deeds to Ballard. If he had bought the property, they 
might have had a right of action to recover it, but none 
of these suppositions are facts in this case, and therefore 
the authority cited does not apply. 

The very strongest claim that could be made in behalf 
of Ballard is this: That the judgment of September 34d, 
1883, was erroneous; therefore, it was no judgment, and 
‘there was no judgment-creditor, and Wordens had a 
perfect right to give away their property if they so 
desired. 

But this, however it may be presented and urged by 
sophistry, is fallacious. 

Just such a state of affairs is considered by Chancellor 
Walworth, and he declares: “If that deed was void 
‘against creditors, the legal title passed under the sheriff’s 
“sale”; or, restated, the holder of the judgment which 
owas afterwards reversed was a creditor while it stood. That 
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granted, as it must be, and not a vestige of foundation 
for this motion remains. 

While the judgment of Searls v. Worden stood, no 
bond to supercede it having been given, it was a com- 
plete judgment for all purposes, and there was a creditor, 
regardless of what happened thereafter. The deeds to 
Ballard were void as against creditors. None can gain- 
say that, even now, at least not on a motion. If they 
desire to do so when the appeal comes on to be heard, 
the facts will meet them there.. The transfer was fraudu- 
lent when it occurred, and nothing can wipe out that 
fraud. Ballard was a party to it, and if he suffers for it 
(though he will not) he is entitled to no sympathy. 
When they were given, therefore, the deeds were void, 
and Ballard acquired no title. He has not acquired any 
since. The decision of the lower court was just when it 


‘was made. It is just still. 


Subsequent reversal of the first case has not affected 
the character of the transactions which did take place. 
So the chancellor decided, and so we think must this 
court decide, for equity and law unite to so require. 

Respectfully submitted, 
A. G. N. VERMIEYA, 
Solicitor, and of Counsel for Appellee 
for the purposes of this Motion. 
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UnitTED States oF AMERICA, 
« District of Columbia. \ se. 

. ALLEN G. N. VeRMILYA, being duly sworn, deposes and 
says that he is of full age and resides in the city of New 
York, N. Y,; that he has carefully examined the certifi- 
cates of sale given by the marshal to the purchasers at 
the sale made under the levy recited in the affidavit of 
Alva Worden, herein verified, October 4th, 1888, and that 
the same are in the following words, to wit: 


“The Circuit Court of the United States for the Eastern 
District of Michigan. In Equity. 


STATE AND EASTERN : 
District oF MICHIGAN, {| ©” 


I, Salmon S. Matthews, Marshal of the United States 
for the Eastern District of Michigan, do hereby certify 
that by a writ fieri facias issued from said Circuit Court 
for the Eastern District of Michigan, and tested on the 
seventeenth day of September, A. D. 1888, by which I 
was commanded to make of the goods and chattels, and 
for want thereof, then of the lands and tenements of 
Alva Worden and John S. Worden, in my bailiwick, the 
sum of twenty-four thousand nine hundred and sixty 
dollars and thirty cents, which Anson Searls, complain- 
ant, lately in said, Circuit Court recovered against the 
said Alva Worden and John S. Worden, defendants, for 
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his damages which he had sustained by reason of the 
infringement by the defendants of certain letters-patent 
of the United States, the property of said complainant, 
as by reference to said writ will more fully appear, and 
by virtue of said writ I did, on the eighteenth day of 
September, A. D. 18838, levy the same and have this day 
sold at public auction or vendue (after duly advertising 
the same according to the statute in such case made and 
provided) all the right, title, and interest of Alva Wor- 
den and John 8S. Worden in and to the following lands 
and tenements, the same being and lying in the city of 
Ypsilanti, county of Washtenaw, and State and Eastern 
District of Michigan, and described as follows, to wit: 
All of lot numbered one hundred and ninety-seven (197) 
in the original plat of the village (now city) of Ypsilanti; 
also all the right, title, and interest of Alva Worden, one 
of the defendants named in said writ, in and to the fol- 
lowing described. lands and tenements, the same being 
and lying in the city of Ypsilanti, county of Washtenaw, 
State and Eastern District of Michigan, and described as 
follows, to wit: Those certain pieces or parcels of land 
lying, situate, and being in the city of Ypsilanti, Wash- 
tenaw county, Michigan, and described as follows, to wit: 
Beginning at the southeast corner of lot numbered one 
hundred and sixteen (116) in said village (now city) of 
Ypsilanti, running thence west twenty-one (21) feet and 
10 inches; thence north eighty-six (86) feet ; thence east 
twenty-one (21) feet and 10 inches; thence south eighty- 
six feet to the place of beginning; also the north ten- 
fourteenths ({%) of lot two hundred and seventeen in 
Hunter’s additition to the village (now city) of Ypsilanti 
aforesaid. Also all the right, title, and interest of John 
S. Worden, one of the defendants named in said writ, of, 
in and to the following described lands and tenements, 
the same being and lying in the city of Ypsilanti, county 
of Washtenaw, and State and Eastern District of -Michi- 
gan, and described as follows, to wit: Lot numbered one 
hundred and ninety-eight (198) according to the recorded 
plat of said citv, which said above described property I 
offered for sale in separate parcels, and sold the same as 
follows, to wit: All the right, title, and interest of said 
Alva Worden and John 8S. Worden, in and to the fol- 
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lowing lands and tenements, the sime being and lying 
in the city of Ypsilanti, county of Washtenaw, State and 
Eastern District of Michigan, and described as follows, 
to wit: All of lot numbered one hundred and ninety- 
seven (197) in the original plat of the village (now city) 
of Ypsilanti, to John Wi aters, of 

for fifteen hundred dollars, all the right, title, and inter- 
est of Alva Worden, one of the defendants named in 
said writ, in and to the certain piece or parcel of land 
lying, situate, and being in the city of Ypsilanti, Wash- 
tenaw county, Michigan, described as follows, tu wit: 
Beginning at the southeast corner of lot numbered one 
hundred and sixteen (116) in said village (now city) of 
Ypsilanti, ranning thence west twenty-one (21) feet and 
10 inches; thence north eighty-six (86) feet; thence east 
twenty-one (21) feet and 10 inches; thence south eighty- 
six (86) feet to the place of beginning, to John Waters 
for eight thousand and four hundred dollars; the north 
ten-fourteenths (74) of lot two hundred and seventeen 
(217) in Hunter’s addition to,the village (now city) of 
Ypsilanti aforesaid, to John Waters for six hundred dol- 
lars. All the right, title, and interest of John S. Worden, 
one of the defendants namad in said writ, of, in and to 
the following lands and tenements, the same being and 
lying in the « city of Ypsilanti, county of Washtenaw, and 
State and Eastern District of Michigan, and described as 
follows, to wit: Lot numbered one hundred and ninety- 
eight (198) according to the recorded plat of said city to 
John Waters for five hundred dollars, he being the higi- 
est bidder, and those being the highest sums bid for said 
‘parcels of land at said sale. 

And I do further certify that the said John Waters 
-will be entitled to a deed of said lands, and the sale will 
become absolute at the expiration of fifteen months from 
the date of this certificate and the time of said sale, 
unless the same shall have been previously redeemed in 
the manner prescribed by the statute of Michigan. 

Given under my hand this tenth day of December, 
A. D. 1884, at Detroit, in the State and Eastern District 
of .Michigan. 

S. S. Mattuews, U. S. Marshal. 
_ By. A. 8S. Matruews, Deputy. 
[hereby certify that the rate of interest borne by the 


ll 


judgement upon which the execution was issued in this 


cause In seven per cent. (7 per cent.) 


S. S. Mattruews, U. S. A.” 


[Endorsed]: “Marshal’s certificate: S. S. Matthews, 
U.S. Marshal, to John Watters.” 


“The Circuit Court of the United States for the Eastern 
District of Michigan. In. Equity. 


STATE AND EASTERN © , 
District oF MICHIGAN, 


I, Salmon S. Matthews, Marshal of the United States 
for the Eastern District of Michigan, do hereby certify 
that by virtue of a writ of fier? facias issued from said 
Circuit Court for the Eastern District of Michigan, and 
tested on the seventeenth day of September, A. D. 1883, 
by which I was commanded to make of the goods and 
chattels, and, for want thereof, then of the lands and 
tenements of Alva Worden and John S. Worden, in my 
bailiwick, the sum of twenty-four thousand nine hundred 


‘and sixty dollars and thirty cents, which Anson Searls, 
complainant, lately in said Circuit Court, recovered 


againt the said Alva Worden and John S. Worden, de- 
fendants, for his damages which he had sustained by 
reason of the infringement by the defendants of certain 
letters-patent of the United States, the property of said 
complainant, as by reference to said writ will more 
fully appear, and, by virtue of said writ, I did, on the 
eighteenth day of September, A. D. 1883, levy the same 
and have this day sold at public auction or vendue (after 
duly advertising the same according to the statute in 
such case made and provided) all the right, title and 


‘interest of Alva Worden, one of the defendants named 


in said writ, of, in and to the following piece or parcel ‘of 


land, the same being and lying in the city of Ypsilanti, 


county of Washtenaw, State and Eastern District of Mich- 
igan, and described as follows, to wit: Beginuing in the 
south line of Congress street at a point five chains and 


twenty (20) links west of the southwest corner of Congress 
“and River streets, running thence west six (6)~ rods; 
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thence south sixteen (16) rods and fifteen and one-half 
(153) feet; thence west four (4) rods; thence south seven 
(7) rods and twelve (12) feet; thence east ten (10) rods; 
thence north twenty-four (24) rods and eleven (11) feet to 
the place of beginning. Also, all the right, title and 
interest of John S. Worden, one of the defendants 
named in said writ, of, in, and to the following piece 
or parcel of land, the same being and lying in the 
city of Ypslanti, county of Washtenaw, and State and 
Eastern District of Michigan, and described as fol- 
lows, to wit: Beginning in the south line of Congress 
street at a point four (4) chains and twenty (20) links 
west of the southwest corner of Congress and River streets, 
runring thence west four (4) rods; thence south twenty- 
four (24) rods and eleven (11) feet; thence east four (4) 
rods; thence north twenty-four (24) rods and eleven (11) 
feet to the place of beginning. Which said above de- 
scribed property I offered for sale in separate parcels and 
sold the same as follows, to wit: All the right, title and 
interest of Alva Worden of, in, and to the following piece 
or parcel of land, the same being and lying in the city of 
Ypsilanti, county of Washtenaw, State and Eastern Dis- 
trict of Michigan, and described as follows, to wit: 
Beginning in the south line of Congress street at a point 
five (5) chains and twenty (20) links west of the southwest 
corner of Congress and River streets, running thence 
west six (6) rods; thence south sixteen (16) rods and 
fifteen and one-half (153) feet; thence west four (4) rods; 
thence south seven rods and twelve (12) feet; thence east 
ten rods; thence north twenty-four (24) rods and eleven (11) 
feet to the place of beginning, to George H. Nugent, of 
, for fifteen hundred dollars. Al] the right, title 
and interest of John S. Worden, one of the defendants 
named in said writ, of,in, and to the following piece or 
parcel of land, the same being and lying in the city of 
Ypsilanti, county of Washtenaw, State and Eastern 
District of Michigan, and described as follows, to wit: 
Beginning in the south line of Congress street at a point 
four (4) chains and twenty (20) links west of the south- 
west corner of Congress and River streets running thence 
west four (4) rods; thence south twenty-four (24) rods and 


eleven (11) feet; thence east four (4) rods; thence north 


twenty-iour rods and eleven (11) feet to the place of 


v 


v 
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beginning, to George H. Nugent for fifteen hundred dol-. 


lars, he being the highest bidder, and those being the 


highest sums bid for said parcels of land at said sale. 

And I do further certify that the said George H. 
Nugent will be entitled to a deed of said lands, and the 
sale will become absolute at the expiration of fifteen 
months from the date of this certificate and the time of 
said sale, unless the same shall have been previously re- 
deemed in the manner prescribed by the. statute of 
Michigan. 

Given under my hand this tenth day of December, 
A. D. 1884, at Detroit, in the State and Eastern District 


of Michigan. 
S. S. Matruews, U. S. Marshal. 


By A. S. MattHews, Deputy. 


I certify that the rate of interest borne by the judg- 
ment upon the execution in this cause was issued is 
seven per cent. (7 per cent.) 

§. 8S. Matrnews, U.S. I. 


ge sarer af “Marshal’s Certificate: S. S. Matthews 
U.S. Marshal, to Geo. H. Nugent,” 


And that deponent has compared the above with said 
original certificates and found it to be a correct copy of 
them, respectively, and of the whole of them. 


Deponent further says that on the 3d day of October, 
1887, Charles J. Hunt, solicitor and of counsel for appel- 
lant herein, made a motion before the United States Cir- 
cuit Court for the Eastern District of Michigan, in the 
case of Searls v. Worden, to which suit reference is made 
in the moving papers herein; that one part of said motion 
made in behalf of the defendants therein was, that all 
proceedings in that case since the appeal therein be va- 
cated and set aside; that in the brief presented by said 
Hunt upon said motion and signed by him, he declares: 
“In the case before the court, the lands are in possession of the 
defendants ;” that the only defendants in that case were. 


4 
{---- Pieces 
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Alva Worden and John S. Worden, and. the only lands 
that could have been referred to are those mentioned im | 


the moving papers herein ; that said motion was denied 

January 9th, 1888, and no reason appears why the decree s! 
| 
3 
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of this court in said case of Searls v. Worden should not 


ave been — the decree of the lower court at 
worn to before me this 24th day of Novembér, 883 


ferberl?. Soe A. G. N. Vermitya. 
dep Vaellew OR 
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SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM 1888. 


No. 144. 


HARRISON H. BALLARD, 
Appellant, 


VS. 


‘ANSON SEARLS, 


Now, comes the said appellant by Charles J. Hunt, his solicitor, and 
of counsel, in pursuance of leave heretofore granted, and, on reading 
and filing the affidavit of Alva Worden; the decree of this court in the 
case of Alva Worden and John S. Worden, appellants, vs. Anson Searls, 
appellee, duly certified ; the mandate of this court to the Circuit Court 
of the United States for the Eastern District of Michigan, in the said 
cause of Alva Worden and John 8S. Worden, Appellants, vs. Anson 
Searls, appellee; the decree of the said Circuit Court dismissing the bill in 
the case of Anson Searls, vs. Alva Worden and John S. Worden, in pursu- 
ance of the said mandate of this court; the prayer for an appeal in the 
case of Anson Searls, vs. Harrison H. Ballard et al. the allowance of 
such appeal; the order extending the time to furnish bond; the order 
fixing the amount of the bond; the bond, and its approval by one of the 
judges of the said circuit court; the letters of the clerk of said circuit 
court transmitting the return to the appea! in the case of Anson Searls, 
vs. Harrison H. Ballard, et a/.; the receipt of the clerk of this court for 
said return and the certificates of the clerk of the said circuit court to 
these papers. 

Moves the court now here that the said decree of the said Circuit 
Court for the Eastern District of Michigan, in this cause wherein the 
said Anson Searls was complainant, and the said Harrison H. Ballard 
and others were defendants, so far as it affects the said Harrison H. 
Ballard, the appellant, be reversed and that the said cause may be re- 
manded to the said Circuit Coart for the Eastern District of Michigan, 
with a direction to dismiss the bill in said cause with costs. 


CHARLES J. HUNT, 
Soliector and of Counsel for Appellant. 
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No. 118. 


SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM 1886, 


ALVA WORDEN AND JOHN S. WORDEN, APPELLANTS, 
vs. 


ANSON SEARLS. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE EASTERN DISTRICT OF MICHIGAN. 


This cause came on to be heard on the transcript of the record from 
the Circuit Court of the United States, for the Eastern District of Mich- 
igan and was argued by counsel. 

On consideration whereof, it is now here ordered, adjudged, and 
decreed by this court, that the final decree of the said Circuit Court, in 
this cause and the orders of March 6, 1882, and October 9, 1882, be, 
and the same are hereby, reversed with costs: And that this cause be 
and the same is hereby remanded to the said Circuit Court with a direc- 
tion to dismiss the bill with costs, but without prejudice to the power 
and right of the Circuit Court to punish the contempt referred to in 
those orders by a proper proceeding. March 28, 1887. 

That on the eighth day of August, A. D., 1887, this court issued its 
mandate to the said Circuit Court, in said cause, as follows, to wit: 


UNITED STATES OF AMEKICA, ss: 
The President of the United States of America. 


To the Honorable the Judges of the Circuit Court of 
[ SEAL. | the United States, for the Eastern District of Michigan, 
Greeting. 


Whereas, lately in the Circuit Court of the United States. for the 
Eastern District of Michigan, before you or some of you, in a cause be- 
tween Anson Searls, complainant, and Alva Worden and John S. Wor- 
den, defendants, wherein the order of the said Circuit Court, entered in 
said cause on the 6th day of March, A. D., 1882, is in the following 
words, viz: 

The defendants having been duly served with the writ of injunction 
heretofore issued in this cause and with a copy of the order entered in 


said cause requiring said defendants to show cause why an attachment 
for contempt of this court for an alleged violation of said writ of i injunc- 
..«* tion should not be issued against them, proof of service of which said in- 
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junction and of said order are now on file in said cause, and said defend- 
ants having appeared to answer said order, and on hearing Mr. Fitch, of 
counsel for complainant, in support of the application or petition for 
attachment, and Messrs. Sprague & Hunt, of counsel for defendants, in 
opposition thereto, and the affidavits produced by said counsel on said 
hearing: It is adjudged by this court that the said defendants are guilty 
of the contempt charged against them for a vielation of the injunction 
issued in this cause, and that the said defendants, Alva Worden and 


John S. Worden, pay to said complainant, Anson Searls, the sum of 


two hundred and fifty dollars as a fine for said violation, together with 
costs of said proceedings, to be taxed, and that said “defendants stand 
committed until the same be paid. 

And wherein the order of the said Circuit Court, entered on the 9th 
day of October, A. D., 1882, is in the following words, viz: 

The defendants having been duly served with the writ of injunction in 
this cause, and after a hearing, having been adjudged guilty of contempt 
in violating the same, and it having been referred to Henry M. Camp- 
bell, a Master of this court, to take proofs and ascertain, and report to 
the court the damages sustained by the complainant by reason of said 
violation of injunction, and said Master having made his report, and 
counsel for respective parties having been heard thereon, after mature 
deliberation, it is by the court now here ordered that said defendants. 
Alva Worden and John 8. Worden, do pay a fine of eleven hundred and 
eighty two dollars, to the clerk of this court, to be paid over by said 
clerk to complainant for damages and costs, and that said defendants do 
stand committed until the same is paid. 

And wherein the final decree of said Circuit Court is in the following 
words, viz: 

This cause having been heretofore heard on the pleadings and _ proofs, 
and an interlocutory decree having been entered herein on the 6th day 
of February, 1882, whereby it was adjudged among other things, that, 
re-issued letters patent No. 5,400, dated May 6th, 1873, were valid; 
that the complainant herein was sole owner thereof, and that the defend- 
ants, Alva Worden and John 8. Worden, had infringed the same, and 
whereby it was ordered that a perpetual injunction restraining the de- 
fendants from any further infringement should thereupon issue, and that 
it be referred to Henry M. Campbell, Esq., a Master of this Court, to 
take proofs in the case and state an account of all the moneys or profits 
made or received by the defendants, or either of them, from the sale of 
the infringing articles, and also the damages suffered by complainant by 
reason of such sale, the said master having rendered his report and the 
defendants having filed certain exceptions thereto; now, after hearing 
Messrs. Sprague & Hunt, counsel for defendants, in support of such 
exceptions, and J. P. Fitch, Esq., of counsel for complainant, in opposi- 
tion thereto, the matter having been duly considered, it is ordered and 
decreed that the interlocutory decree entered herein on the 6th day of 
February, 1882, aforesaid, be, and the same hereby is, in all respects 
ratified and confirmed. 

It is further ordered that the exceptions of the defendants to the 
master’s report herein be and the same are hereby overruled, except in so 
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far as they relate to the refusal of the master to deduct from the profits 
as found by him the sum of $13,835.90, the amount of profit which 
might have been derived from the sale of ordinary tin tubular sockets, in 
respects to which said exceptions Sre sustained, and it is further ordered 
and decreed that the defendants, Alva Worden and John S. Worden, ‘do 
forthwith pay unto the complainant, Anson Searles, the sum of twenty- 
four thousand five hundred and seventy three dollars and ninety-one cents. 

And that the defendants pay forthwith to complainant the costs of this 
action as taxed by the clerk ot this court, being the sum of $386.40. 

And that the complainant have jadgment against the defendants, Alva 
Worden and John S. Worden, for the sum of twenty-four thousand five 
hundred and seventy-three dollars and ninety-one cents, being the profits 
due from them severally and jointly, and the costs in this action, $386. - 
40, amounting in all to the sum of $24,960.31, and that complainant 
have execution therefor. 

As by the inspection of the transcript of record of the said Circuit 
Court, which was brought into the Supreme Court of the United States 
by virtue of an appeal, agreeable to the Act of Congress, in such case 
made and provided, fully and at large appears. 

And whereas, in the present term of October, in the year of our Lord 
one thousand eight hnndred and eighty-six, the said cause came on to be 
heard before the said Supreme Court, on the said transcript of record, 
and was argued by counsel ; in consideration whereof, it is now here 
ordered, adjudged and decreed by this court that the final decree of the 
said Circuit Court, in this cause, and the o-ders of March 6, 1882, and 
October 9, 1882, be and the same are hereby reversed with costs; and 
that the said defendants recover against the said complainant, Anson 
Searls, seven hundred and seventy-one dollars and twenty-five cents for 
their costs herein expended, and have execution therefor. 

And it is further ordered that this cause be, and the same is hereby 
remanded to the said Circuit Court with a direction to dismiss the bill 
with costs, but without prejudice to the power and right of the Circuit 
Court to punish the contempt referred to in those orders by a_ proper 


proceeding. Marcu 28, 1887. 


You, therefore, are hereby commanded that such execution and further 
proceedings be had in said cause, in conformity with the opinion and 
decree of this Court as according to right and justice, and the laws of 
the United States, ought to be had, the said appeal notwithstanding. 

Witness the Honorable Morrison R. Waite, Chief Justice of said 
Supreme Court, the eighth day of August in the year of our Lord one 
thousand eight hundred and eighty seven. 


Costs of defendants. 


es icin capititnd tenccbrcnceicabies $293.25 
OOF io oid cokiicsce eekiiccodeces 20.00. 
Printing Record................... 458 00. 

$771.25. 


JAMES H. McKENNEY, 
Clerk of the Supreme Court of the United States. 
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And that the said mandate was filed in the said Circuit Court of the 
United States for the Eastern District of Michigan, in open court on the 
third day of October, 1887. 

And that afterwards, to wit, on the third day of September, A. D., 
1888, the following order was entered in said case in the said Circuit 
Court, to wit: 

At a session ‘of the Circuit Court of the United States for tie Eastern 
District of Michigan, continued and held pursuant to adjournment, at the 
District Court Room in the City of Detroit, on Monday the third day of 


_ September in the year one thousand eight hundred and eighty eight. 


Present, the Honorable Henry B. Brown, 


District Judge. 


ANSON SEARLS, 
vs. 

ALVA WORDEN and 

JOHN 8S. WORDEN. 


In Eauiry. 


On reading the mandate of the Supreme Court of the United States 
made on appeal in the above cause, heretofore filed in this cause, on 
motion of Charles J. Hunt, of counsel for defendants, it is hereby order- 
ed that the decree of the Supreme Court of the United States, which is 
as follows, to wit: 

‘¢This cause came on to be heard on the transcript of record from the 
Circuit Court of the United States for the Eastern District of Michigan, 
and it was argued by counsel. 

In consideration whereof it is now here ordered, adjudged and decreed 
by this court, that the final decree of the said Circuit Court, in this 
cause, and the orders of March 6, 1882, and October 9, 1882, be, and 
the same are hereby reversed with costs; and that this cause be and the 
same is hereby remanded to the said Circuit Court with a direction to 
dismiss the bill with costs, but without prejudice to the power and right 


of the Circuit Court to punish the contempt referred to in those orders 


by « proper proceeding.”’ 
Be and the same is hereby made the decree of this court. 


HENRY B. BROWN, 
District Judge. 


And this deponent further says: that, when the said final decree in 
the said cause of Anson Searls against Alva Worden and John S. Wor- 
den, was entered in the said Circuit Court of the United States for the 
Eastern District of Michigan. 


The said defendants, Alva Worden and John S. Worden, were un- 
able to give a bond which would operate as a supersedeas bnd and; 
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That afterwards, to wit, on the seventeenth day of September, A. D. 
1883, the complainant in said suit caused an 2xecution in said suit to 
issue out of and under the seal of the said Circuit Coure of the United 
States for the eastern district of Michigan; directed to the marshal. of 
the said district, commanding him to cause to be levied and made from 
the goods and chattels, and for want of them, from the lands and tenements 
of the said Alva Worden and John S. Worden, the sum of twenty-four 
thousand, nine hundred and sixty dollars and thirty cents, and to render 
the same to the said Anson Searls. 

That the said marshal on the 18th day of September, 1883, under the 
said execution, levied upon certain lands and tenements belonging to 
Harrison H. Ballard, of the town Georgia, County of Franklin, and 
State of Vermont, to wit: All those pieces or parcels of land situate, 
lying and being in the city of Ypsilanti, county of Washtenaw and State 
of Michigan, to wit: All of lot numbered one hundred and ninty-seven 
(197), in the original plat of the village (now city) of Ypsilanti; and 
also on the following described piece or parcel of land, described as fol- 
lows: to wit: Beginning at the southeast corner of lot numbered one 
hundred and sixteen (116) in said village,(now city) of Ypsilanti, run- 
ning thence west twenty-one (21) feet and ten (10) inches, thence north 
eighty-six (86) feet, thence east twenty-one (21) feet and ten (10) inches, 
thence south eighty-six (86) feet to the place of beginning. Also on the 
north ten-fourteenths (10-14) of lot numbered two hundred and seven- 
teen (217) in Hunter’s addition to the village (now city) of Ypsilanti: 
and also on lot numbered one hundred and ninety-eight (198) according 
to the recorded plat of said city. 

And the said marshal on the 18th day of September, 1883, also 
levied the said execution on the following described lands and tenements 
belonging to the said Harrison H. Ballard, sicuate, lying and being in 
the township of Sumpter, county of Wayne, and State of Michigan, de- 
scribed as follows, to wit: The east half of the southeast quarter of 
section eleven (11), and the northwest quarter of said southeast quarter 
of said section eleven (11), and the west half of the southwest quarter of 
section twelve (12), town four (4) south of range eight (8) east; and 
also on the west half of the northwest quarter of Section thirteen (13) 
and the southwest quarter of section thirteen (13) and the east half of 
the southwest quarter of section fourteen (14), town four (4) south of 
range eight (8) east. 

That said marshal on the 18th day of September 1883, under said 
execution levied upon the following described pieces or parcels of land, 
to wit, all that piece or parcel of land laying and being in the city of 
Ypsilanti, county of Washtenaw, state and eastern district of Michigan, 
and described as follows, to wit: Beginning in the south line of Con- 
gress Street at a point of five (5) chains and twenty (20) links west of 
the southwest corner of Congress and River streets, running thence 
west six (6) rods, thence south sixteen (16) rods and fifteen and one half 
(153) feet, thence west four (4) rods, thence south seven (7) rods and twelve 
(12) feet; thence east ten (10) rods, thence north twenty-four (24) rods 
and eleven (11) feet to place of beginning, as the property of Alva 
Worden, and also on all that piece or parcel of land, being and lying in 
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the city of Ypsilanti, county of Washtenaw, state and eastern district 
of Michigan, and described as follows, to wit: Beginning in the south 
line of Congress street at a point four (4) chains and twenty (20) links 
west of the southwest corner of Congress and River streets, running 
thence west four (4) rods, thence south twenty-four (24) rods and eleven 
(11) feet, thence east four (4) rods, thence north twenty-four (24) rods 
and eleven feet to the place of beginning, as the property of John S. 
Worden. 


That the two last mentioned picces or parcels of land were encumbered 
‘ by several mortgages given by the said defendants, Alva Worden and 
John S. Worden to Mary A. Andrews, Henry M. Curtis, Henry Van 
Tuyl and Charles King to secure the payment of several sums of money 
owing from the said defendants, Alva Worden and John S. Worden to 
the said Mary A. Andrews, Henry M. Curtis, Henry VanTuyl and 
Charles King. 


And that afterwerds, to wit: on the tenth day of October, A. D. 1883, 
the said complainant, Anson Searls, filed his bill of complaint in the 
above entitled cause against the said Alva Worden, John -S. Worden, 
Mary A. Andrews, Henry M. Curtis, Henry VanTuyl, Charles King 
and Harrison H. Ballard, to set aside as fraudulent and void the con- 
veyances by which the title to the following lands were vested in the 
said Harrison H. Ballard, to wit: All those certain pieces or parcels of 
land, situate, lying and being in the city of Ypsilanti, county of Wash- 
tenaw, and state of Michigan, known and described as lot numbered one 
hundred and ninety-seven (197) in the original plat of the village (now 
city) of Ypsilanti, together with all and singular the engine, boiler, 
power presses, iron lathes, planes, cutting machine, centering machine, 
power drills, emery wheels, portable forges, and all other fixtures per- 
taining or belonging to the machine shop or manufactory situate on the . 
said premises. And also all that piece or parcel of land known and de- 
scribed as the north ten fourteenths (10-14) of lot numbered two hund- 
red and seventeen (217) in Hunter’s addition to the village (now city) of 
Ypsilanti; and also all that piece or parcel of land known and described 
as lot numbered one hundred and ninety-eight (198) according to the 
recorded plat of the said citv of Ypsilanti; and also all that piece or 
parce! of land known and described as follows, to wit: Beginning at the 
southeast corner of lot numbered one hundred and sixteen (116) in said 
village (now city) of Ypsilanti, ranning thence west twenty-one (21) feet 
ten (10) inches, thence north eighty-six (80) feet, thence east twenty- 
one (21) feet ten inches, thence south eighty-six (80) feet to the place of 
beginning. 

And also all those pieces or parcels of laud situate, lying and being in 
the town of Sumpter, county of Wayne, and state of Michigan, known 
and described as follows, to wit: The east half of the southeast quarter 
of section eleven (11), and the northwest quarter of said southeast quar- 
ter of said section eleven (11), and the west half of the southwest quarter 
of section twelve (12), town four (4) south of range eight (8) east; and 
also on the west half of the northwest quarter of section thirteen (13) and 
the southwest quarter of section thirteen (13) and the east half of the 
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southwest quarter of section fourteen (14), town four (4) south of range 
eight (8) east. 

And also to set aside the said mortgages given by the said Alva Wor- 
den and John S Worden to the said Mary A. Andrews, Henry M. Curtis, | 
Henry VanTuyl and Charles King, on lands belonging to the said: de- 
fendants, Alva Worden and John S Worden, situate, lying and being 
in the said city of Ypsilanti, county of Washtenaw, and state of Michi- 4 
gan. 


In aid of his execution in the said cause of Anson Searles vs. Alva 
Worden and John S. Worden. 


And that the said Alva Worden, John S. Worden, Mary A. Andrews, 
Henry M. Curtis, Henry VanTuyl, Charles King, and Harrison H. 
Ballard, defendants, filed their several and respective answers to said bill 
of complaint, denying the allegations of fraud in said bill on the part 
of the severa] defendants. 
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And that thereupon such proceedings were had that the said cause 
was brought to a final hearing, and a decree entered on the 24th day of 
November, A. D. 1884, in which it was decreed that the mortgages 
given by the said defendants, Alva Worden and John S Worden to the 
said defendants, Mary A. Andrews, Henry M Curtis, Henry VanTuyl, 
and Charles King, were good and valid liens upon the lands mentioned 
therein and that the several conveyances to Harrison H. Ballard were 
fraudulent and void as against the creditors of the said Alva Worden 
and John 8. Worden. 


And thereupon the said defendants in open court claimed their appeal 
to the Supreme Court of the United States, which was allowed. 
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And thereupon the court ordered that the said defendants should give 
to the complainant a bond in the amount of eight thousand five hundred 
dollars to pay all loss and damage the said complainant might suffer 
from the said appeal. 


And that the said defendants within the ten days fixed by the court 
procured the said bond in the sum of eight thousand five hundred dol- 3 
lars, which said bond was duly approved by ore of the judges of said | 
court and filed in the office of the clerk thereof. 


And that the said appeal has been perfected and the record in the last 
above-mentioned cause has been duly filed and docketed in the office of 
the clerk of the Supreme Court of the United States at Washington. 


And now stands as No. 144 on the docket for the October term 1888. 


‘ 
4 


; : ALVA WORDEN. 
Sworn and subscribed to before me this 4th day of October, 1888. 


HERSCHEL WHITAKER, 
Notary Public, Wayne Co., Mich. 


silicic the te te a rn 


ALVA WORDEN ET AL. VS. ANSON SEARLS. 9 


' No. 118. 


SUPREME COURT OF THE UNITED STATES. 


‘“ OCLOBER TERM 1886. 


ALVA WORDEN AND JOHN 8S. WORDEN, APPELLANTS, 
v8. 


ANSON SEARLS. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE EASTERN DISTRICT OF MICHIGAN. 


This cause came on to be heard on the transcript of the record from 
the Circuit Court of the United States for the Eastern District of Mich- 
igan, and was argued by counsel. 

On consideration whereof, it is now here ordered. adjudged, and de- 


‘creed by this Court, that the final decree of the said Circuit Court, in 


this cause, and the orders of March 6, 1882, and October 9, 1882, be, 
and the same are hereby, reversed with costs; and that this cause be, 
and the same is hereby, remanded to the said Circuit Court with a direc- 
tion to dismiss the bill with costs, but without prejudice to the power 
and right of the Circuit Court to punish the contempt referred to in 
those orders by a proper proceeding. March 28, 1887. 


SUPREME COURT OF THE UNITED STATES. 


I, James H. McKenney, Clerk of the Supreme Court of the United 
States, do hereby certify that the foregoing is a true copy of the decree 
of the said Supreme Court in the case of Alva Worden and John S. 
Worden, Appellants, vs. Anson Seals, No. 118, October Term, 1886, as 
the same remains upon the files and records of said Supreme Court. 

In testimony whereof I hereunto subscribe 
my name and affix the seal of said Su- 
[L. s. ] preme Court, at the City of Washing- 
ton, this 18th day of August, A. D., 
1888. 


JAMES H. McKENNEY, 
Clerk of the Supreme Court of the United States, 
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UNITED STATES OF AMERICA, Ss. 
The President of the United States of America. 


POA ee hey 


To the Honorable the Judges of the Circuit Court of the, United 


[SEAL. ] States for the Eastern District of Michigan. 


Ree ok peer 
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GREETING: 


| Whereas, lately in the Circuit Court of the United States for the 
Eastern District of Michigan, before you or some of you, in a cause be- 
| tween Anson Searls, complainant, and Alva Worden and John 8. Wor- 
| den, defendants, wherein the order of the said Circuit Court, entered in 
| said cause on the 6th day of March, A. D., 1882, is in the following 
words, viz: 
The defendants having been duly served with the writ of injunction 
heretofore issued in this cause and with a copy of the order entered in 
said cause requiring said defendants to show cause why an attachment 
for contempt of this court for an alleged violation of said writ of injunc- 
tion should not be issued against them, proof of service of which said in- 
junction and of said order are now on file in said cause, and said defend- 
ants having appeared to answer said order, and on hearing Mr. Fitch, of 
counsel for complainant, in support of the application or petition for 
attachment, and Messrs. Sprague & Hunt, of counsel for detendants, in 
opposition thereto, and the affidavits produced by said counsel on said a 
hearing: It is adjudged by this court that the said defendants are guilty | 
of the contempt charged against them for a violation of the injunction 
issued in this cause and that the said defendants, Alva Worden and 
John S. Worden, pay to said complainant, Anson Searls, the sum of 
two hundred and fifty dollars as a fine for said violation, together with 
costs of said proceedings, to be taxed, and that said defendants stand 
cOmmitted until the same be paid. 
And wherein the order of the said Circuit. Court, entered on the 9th | 
day of October, A. D., 1882, is in the following words, viz: | 
The defendants having been duly served with the writ of injunction in | 
this cause, and after a hearing, having been adjudged guilty of contempt | 
in violating the'same, and it having been referred to Henry M. Camp- | 
bell, a Master of this court, to take proofs and ascertain, and report to | 
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the court the damages sustained by the complainant by reason of said 
violation of injunction, and said Master having made his report, and 
counsel for respective parties having been heard thereon, after mature |S 
deliberation, it is by the court now here ordered that said defendants, 
_Alva Worden and John 8. Worden, do pay a fine of eleven hundred and 
eighty two dollars, to the clerk of this court, to be paid over by Said 
clerk to complainant for damages and costs, and that said defendants do 
stand committed until the same is paid. 

And wherein the final decree of said Circuit Court is in the following 
words, viz: | 

This cause having been heretofore heard on the pleadings and _ proofs, 
and an interlocutory decree having been entered herein on the 6th day 
of February, 1882, whereby it was adjudged among other things, that, 
re-issued letters patent No. 5,400, dated May 6th, 1873, were valid; 
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that the complainant herein was sole owner thereof, and that the defend- 
ants, Alva Worden and John 8S. Worden, had infringed the same, and 
whereby it was ordered that a perpetual injunction restraining the de- 
fendants from any further infringement should thereupon issue, and that 
it be referred to Henry M. Campbell, Esq., a Master of this Court, to 
take proofs in the case and state an account of all the moneys or profits 
made or received by the defendants, or either of them, from the sale of 
the infringing articles, and also the damages suffered by complainant by 
reason of such sale, the said master having rendered his report and the 
defendants having filed certain exceptions thereto; now, after hearing 
Messrs. Sprague & Hunt, counsel for defendants, in support of such 
exceptions, and J. P. Fitch, Esq., of counsel for complainant, in opposi- 
tion thereto, the matter having been duly considered, it is ordered and 
decreed that the interlocutory decree entered herein on the 6th day of 
February, 1882, aforesaid, be, and the same hereby is, in all respects 
ratified and confirmed. } 

It is further ordered that the exceptions of the defendants to the 
master’s report herein be and the same are hereby overruled, except in so 
far as they relate to the refusal of the master to deduct from the profits 
as found by him the sum of $13,835.90, the amount of profit which 
might have been derived from the sale of ordinary tin tubular sockets, in 
respects to which said exceptions are sustained, and it is further ordered 
and decreed that the defendants, Alva Worden and John S. Worden, do 
forthwith pay unto the complainant, Anson Searles, the sum of twenty- 
four thousand five hundred and seventy three dollars and ninety-one cents 
$24,573.91. : 

And that the defendants pay forthwith to complainant the costs of this 
action as taxed by the clerk ot this court, being the sum of $386.40. 

And that the complainant have jadgment against the defendants, Alva 
Worden and John S. Worden, for the sum of twenty-four thousand five 
hundred and seventy-three dollars and ninety-one cents, being the profits 
due from them severally and jointly, and the costs in this action, $386. - 
40, amounting in all to the sum of $24,960.31, and that complainant 
have execution therefor. 


As by the inspection of the transcript of record of the said Circuit 


Court, which was brought into the Supreme Court of the United States 
by virtue of an appeal, agreeable to the Act of Congress, in such case 
made and provided, fully and at large appears. 

And whereas, in the present term of October, in the year of our Lord 
one thousand eight hnndred and eighty-six, the said cause came on to be 
heard before the said Supreme Court, on the said transcript of record, 
and was argued by counsel ; on consideration whereof, it is now here 
ordered, adjudged and decreed by this court that the final decree of the 
said Circuit Court, in this cause, and the o-ders of March 6, 1882, and 
October 9, 1882, be and the same are hereby reversed with costs; and 
that the said defendants recover against the said complainant, Anson 
Searls, seven hundred and seventy one dollars and twenty-five cents for 
their costs herein expended, and have execution therefor. 

And it is further ordered that this cause be, and the same is hereby 
remanded to the said Circuit Court with a direction to dismiss the bill 
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with costs, but without prejudice to the power and right of the Circuit 
Court to punish the contempt referred to in those orders by a proper 


proceeding. Marcu 28, 1887. 


You, therefore, are hereby commanded that such execution and further 
proceedings be had in said cause, in conformity with the opinion and 
decree of this Court as according to right and justice, and the laws of 
the United States, ought to be had, the said appeal notwithstanding. 

Witness the Honorable Morrison R. Waite, Chief Justice of said 
Supreme Court, the eighth day of August in the year of our Lord one 
thousand eight hundred and eighty seven. 


Costs of defendants. 


NO aaa acs cicciee baicessacoaueansl $293.25 

iia sak cossenasenece 20.00. 

Printing Record................... 458 00. 
$771.25. 


JAMES H. McKENNEY, 

Clerk of the Supreme Court of the United States. 

Endorsed: 2662. Supreme court of the United States No. 118 

October term, 1886. Worden vs. Searls. Mandate. Filed in open 
court. October 3rd, 1887. Walter S Harsha, clerk. 

At a session of the Circuit Court of the United States for the Eastern 

District of Michigan, continued and held pursuant to adjournment, at the 

District Court Room in the City of Detroit, on Monday the third day of 


September in the year one thousand eight hundred and eighty eight. 
Present, the Honorable Henry B. Brown, 


District Judge. 


ANSON SEARLS, 
VS. 

ALVA WORDEN and 

JOHN S. WORDEN. 


In Equity. 


On reading the mandate of the Supreme Court of the United States 
made on appeal in the above cause, heretofore filed in this cause, on 
motion of Charles J. Hunt, of counsel for defendants, it is hereby order- 
ed that the decree of the Supreme Court of the United States, which is 
as follows, to wit : 

‘¢ This cause came on to be heard on the transcript of record from the 
Circuit Court of the United States for the Eastern District of Michigan, 
and it was argued by counsel. 

On consideration wh:reof it is now here ordered, adjudged and decreed 
by this court, that the final decree of the said Circuit Court, in this 
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cause, and the orders of March 6, 1882, and October 9, 1882, be, and 
the same are hereby reversed with costs ; and that this cause be and the 
same is hereby remanded to the said Circuit Court with a direction to 
dismiss the bill with costs, but without prejudice to the power and right 
of the Circuit Court to punish the contempt referred to in those orders 
by @ proper proceeding.” 

Be and the same is hereby made the decree of this court. 


At a session of the Circuit Court of the United States for the Eastern 
District of Michigan, continued and held pursuant to adjournment, at 
the District Court Room in the City of Detroit, on Monday the twenty- 
fourth day of November in the year one thousand eight hundred and 


eighty-four. 
Present, the Honorable Henry B. Brown, 


District Judge. 


ANSON SEARLS, 
VS. ; 
ALVA WORDEN, JOHN S. WORDEN, 
HARRISON H. BALLARD, MARY A. 
ANDREWS, HENRY M. CURTIS, 
HENRY VANTUYL and CHARLES KING. 


28738. 
In Equity. 


Now, come the said defendants by Alfred E. Hawes, of counsel, and 
claim an appeal to the Supreme Court of the United States, from the 
decree heretofore entered in this cause and thereupon said claim of ap- 
peal is allowed by the court, amount of bond on appeal to fixed here- 
after. 


At a session of the Circuit Court of the United States for the Eastern 
District of Michigan, continued and held pursuant to adjournment, at 
the District Court Room in the City of Detroit, on Monday the first 
day of December in the year one thousand eight hundred and eighty- 
four. 


Present, the Honorable Henry B. Brown, 
District Judge. 


ANSON SEARLS, 9873. 
Vs. In Equity. 


ALVA WORDEN kT AL. 
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In this cause the hearing of motion to fix amount of appeal bond is 
postponed until Wednesday next, and the time to file said appeal bond 
is extended accordingly. | 


At a session of the Circuit Court of the United States for the East- 
ern District of Michigan, continued and held pursuant to adjournment, 
at the District Court Room in the City of Detroit, on Wednesiay the 
third day of December in the year one thousand eight hundred and 
eighty-four, 


Present, The Honorable Henry B. Brown, 
District Judge. 


ANSON SEARLS, No. 2873. 
Vs. In Equity. 


ALVA WORDEN er at. 


In this cause after hearing counsel for respective parties, it is ordered 
that the amount of bond on appeal to the Supreme Court be and the 
same is hereby fiaed at the sum of $8,500.00 


Know all men by these presents, that we, Lambert A. Barnes, Watson 
Snyder, Henry P. Glover, James McChitister, Tubal C. Owen, Charles 
E. Samson Phil. C. Sherwood, Jonas L. Rappelye, George Thompson, 
Nelson M. Thompson and Henry VanTuy]l all of the city of Ypsilanti, 
Mich., are held and firmly bound unto Anson Searls in the sum of eight 
thousand five hundred Dollars (8,500) lawful money of the United 
States of America, to be paid to the said Anson Searles, or to his cer- 
tain attorney, heirs, executors, administrators or assigns to which pay- 
ment well and truly to be made, we bind ourselves, our heirs, executors 
and administrators and each and every of them firmly by these presents. 


Sealed with our seals, dated this eight day of December, one thousand 
eight hundred and eighty-four. 


[SEAL. | 


Whereas, lately at a session of the Circuit Court of the United States 
for the Eastern District of Michigan, continued and held at the Court 
Room in the City of Detroit, on the twenty-fifth day of November in 
the year one thousand eight hundred and eighty four, in a suit depend- 
ing in said court between Anson Searls, complainant and Harrison H. 
Ballard, Alva Worden, John 8S. Worden, Mary A. Andrews, Henry 
M. Curtis, Henry VanTuy] and Charles King defendant, a decree was 
rendered against the said defendants Harrison H. Ballard, Alva Worden 
and John 8. Worden, and the said Harrison H. Ballard having claimed 
an appeal to reverse the said decree in the aforesaid suit, in open court, 
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and the same having been allowed. Now the condition of the above ob- 
ligation is such, that if the said Harrison H. Ballard shall prosecute his 
said appeal to effect and answer all damages and costs, recovered for the 
use and detention of the property and the costs of the suit and just 
damages for delay and costs and interest on the appeal then the above 
obligations to be void, otherwise to remain in full force and virtue. 


Philo C. Sherwood, 
Jonas L Rapplye, 


Lambert A. Barnes, L. s L 
Ss. L 
Ss. George Thompson, LL. 
S L 
S L 
5 


Watson Snyder, 
Tubal C. Owen, 
Henry P. Glover, 
James McChidister, 
Chas. E. Samson, 


Henry Van Tuyl, 
Nelson M. Thompson, 


Po ep 
nD mn wp 


STATE oF MICHIGAN, ; 
County oF WASHTENAW. 


Nelson M. Thompson, Lambert A. Barnes, Watson Snyder, Tubal 
C. Owen, Henry P. Glover, James McChidister, Charles E. Samsom, 
Philo C. Sherwood, Jonas L. Rapplye, George Thompson and Henry 
Van Tuyl, being duly sworn say, and each for himself, say that they are 
each individually worth the sum of two thousand dollars over and above 
all debts and legal exemptions. 


Nelson M. Thompson, L. s Jonas L. Rapplye, L. s. 
Watson Snyder, L. 8. George Thompson, L. s, 
Tubal C. Owen L. S. Lambert A. Barnes, L. s. 
James McChidister, LL. s Henry P. Glover, L. s. 
L. S 
L. § 


Chas. E. Samson, Henry Van Tuyl, L.s. 
Philo C. Sherwood, 


Subscribed to before me this 8th day of December, 1884. 
D. C. GRIFFIN, 
[SEAL. ] Notary Publie. 
Approved, 


H. B. BROWN, 


District Judge. 
Filed Dec. 9th, 1884, 


WALTER 8. HARSHA, 


Clerk. 


UNITED STATES OF AMEKICA, , 
Eastern District of Michigan. 


I, Walter S. Harsha, Clerk of the Circuit Court of the United States 
for the Eastern District of Michigan, do hereby certify that the above 
and foregoing are true and correct copies of following papers and orders 
on record in said cause, to wit: 
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1. An order allowing claim of appeal dated Nov. 24th, 1884. 

2. Postponement of time for hearing motion to fix bond on appeal 
(W.S. H.) 

2. An order fixing amount of bond on appeal at the sum of $8,500 
and dated Dec. 3rd, 1884. 

3. Bond on appeal to the Supreme Court, dated Dec. 8th, 1884. 

4. Mandate of Supreme Court, dated Aug. 8th, 1X87. st 

5. Order issued on mandate, dated Sept. 3rd, 1888. 

That I have compared the same with the original entries of said orders 
and mandate and they are true transcripts therefrom and of the whole 
thereof. : 

Witness my official signature and the 
seal of said court at Detroit in said dis- 
trict this twenty-sixth day of September 

[L. s.] in the year of our lord one thousand 
eight hundred and eighty eight and of 
the Independence of the United States of 
America the one hundred and thirteenth. 


WALTER S. HARSHA, Clerk. 


SUPREME COURT OF THE UNITED STATES. 


W.S. Harsha, Esq., Washington, Oct. 12th, 1885. 
Clerk U. S. Cireuit Court, Detroit, Mich. 


Dear Sir: 

Yours of the 8th inst enclosing appearance of Sprague & Hunt for 
the appellants and draft for $25 on account of deposit in case of Worden 
et al. vs. Searls, also transcript of record in said case, duly received. 

As I have no means of knowing from the appearance, whether either 
Messrs. Sprague or Hunt are members of the bar of this court I return 
the same. Please have them sign as individuals and not as a firm, if 
both have been admitted, if not, have which ever one has been admitted, 


: n same. 
sign and retur Yours truly, 


JAMES H. McKENNEY, 
Dictated. Per H. C. M. 


October 8, 1885. 


James H. McKenney, Esq,., 
Clerk of U. S. Supreme Court, Washington, D. C. 


Dear Sir: I send by American Express Co. to-day my return to the 
claim of appeal, Anson Searls vs. Alva Worden, John S. Worden and 
Harrison H. Ballard, appellants. Herewith enclosed praecipe for ap- 
pearance of Sprague & Hunt for appellants and N. Y. draft 74,712 for 
$25 advance required by you, Please acknowledge receipt. Has Mr, 
Maher been interviewed yet with reference to sending me a docket ? 


Very truly yours, 
WALTER 8. HARSHA, Clerk, 
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Eastern District of Michigan. 


I, Walter S. Harsha, Clerk of the Circuit Court of the United States 
for the Eastern District of Michigan, do hereby certify that the above 
and foregoing is a true copy of the material correspondence which passed 
between myself and the clerk of the Supreme Court at the time of the 
sending up of the record in the case of Searls vs. Worden, that I have 
compared the same with the original letter of the Supreme Court clerk 
and with the letter-press copy of my own and it is a true transcript 
therefrom and of the whole thereof. 


Witness my official signature and the 
seal of said court at Detroit in said dis- 
trict this first day of October in the year 

[u. s.] of our lord one thousand eight hundred 
and eighty eight and of the Independence 
of the United States of America the one 
hundred and thirteenth. 


WALTER S. HARSHA, Clerk. 


UNITED STATES OF AMERICA, \ a 


i 
Byea 


18 ALVA WORDEN ET AL. VS. ANSON SEARLS. 
No. 144. 


SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM 1888. te 


HARRISON H. BALLARD, 
Appellant, 


VS. 


ANSON SEARLS, 
Appellee. 


Brief for Appellant on Motion to reverse the Decree of th Court 
below, etc. 


May it please your Honors: 


This is a motion to reverse the decree of the Circuit Court of the Uni- 
ted States for the Eastern District of Michigan, entered in a certain 
cause, wherein Anson Searls was complainant and Harrison H. Ballard 
and others were defendants, and appealed to this Court by the defendant, 
Harrison H. Ballard, and is No. 144 on the docket for the October term, 
1888. 

The motion is founded upon the decree of this Court in the case of 
Alvah Worden and John 8S. Worden, Appellants, vs. Anson Searls, 
No. 118, October term, 1886, entered the 28th day of March, 1887 ; 
the mandate of this Court to the Circuit Court of the United States, to 
reverse the decree of said Circuit Court and to dismiss the bill, etc., and 
the decree of the said Circuit Court, in pursuance of said mandate dis- 
missing the bill with costs, etc.; and the affidavit of Alva Worden, one 
of the defendants in the original suit. 

The facts in the case are as follows : 

On the 12th day of July, 1880, Anson Searls, the appellee in this 
cause, filed in the Circuit Court of the United States for the Eastern 
District of Michigan, his bill of complaint against Alva Worden and 
John S. Worden for the infringement of a patent, and such proceedings 
were had in the cause, that on the 5th day of September, 1883, a decree 
was entered in said cause in said Circuit Court, whereby it was decreed 
that the said Alva Worden and John S. Worden infringed the patent, 
and should pay over to the said Anson Searls $24,960.31. 

That upon the entry of said decree the defendants appealed the case 
to this court. But the defendants, Alva Worden and John S. Worden 
were unable to give the necessary bond to operate as a supersedeas bond, 
upon said appeal. 

On the 17th of September, 1883, the complainant issued an execution 
on his decree, and placed it in the hands of the marshall of said district. 
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On the 18th of September, 1883, the marshal under the execution 
levied upon certain lots in the city of Ypsilanti, County of Washtenaw, 
and upon certain lands in the town of Sumpter, connty of Wayne, all in 
the State of Michigan, in the eastern district thereof, the property of the 
said appellant, Harrison H. Ballard ; and on other lands in the said city 
of Ypsilanti, belonging to the said Alva Worden and John S. Worden, 
but which were mortgaged to Mary Ann Andrews, Henry M. Curtis, 
Henry VanTuyl and Charles King. | 

That, on the 10th day of October, 1883, the said Anson Searls, in aid 
of his execution against the Wordens, filed in the said Circuit Court of 
the United States for the Eastern District of Michigan, his bill of com- 
- plaint against Harrison H. Ballard, Mary A. Andrews, Henry M. Cur- 
tis, Henry VanTuyl, Charles King, Alva Worden and John S. Worden, 
to set aside as fraudulent and void as to the creditors ot the said Alva 
Worden, and John 8. Worden,the conveyances under which the said Har- 
rison A. Ballard held the lands so levied upon; and also the mortgages 
given by the said Alva Worden and John S. Worden, on the said lands 
belonging to them to the said Mary Ann Andrews, Henry M. Curtis, Henry 
Van Tuy! and Charles King. That such proceedings were had in said last 
mentioned cause; that the cause was brought to a final hearing, and a de- 
cree entered on the 24th day of November, A. D. 1884, in which it was 
decreed that the mortgages given by the said defendants, Alva Worden and 
John S. Worden to the said defendants, Mary A. Andrews, Henrv M. Cur- 
tis, Henry VanTuyl] and Charles King, were good and valid liens upon the 
lands mentioned therein and that the several conveyances to Harrison H. 
Ballard were fraudulent and void as against the creditors of the said 
Alva Worden and John S. Worden. 


Thereupon the said defendant Harrison H. Ballard prayed on appeal 
to the Supreme Court of the United States to reverse the said decree, 
as far as it related to him. 


That the said appeal was allowed and the amount of the appeal bond 
was fixed at the sum of $8,500. That the said bond was duly executed 
and approved by one of the Judges of the said circuit court, and filed 
in tne office of the clerk of said circuit court. That on the 8th day of 
October, 1885, the clerk of the said Circuit Court of the United States 
for the Eastern District of Michigan, transmitted the transcript of 
the record in the case of Anson Searls, vs. Harrison H. Ballard et al to 
the clerk of the Supreme Court of the United States and that the said 
transcript was filed in the office of the clerk of this court on the 13th day 
October, 1885, and now stands on the docket for the October term 1888 


as No. 144. 


That since the appeal in this case, the appeal in the original case of 
Alva Worden and John 8S. Worden, appellants vs. Anson Searls, has 
been heard in this court, and a decree entered thereon on the 27th of 
March, 1887, wherein and whereby it was among other things ordered, 
adjudged and decreed that the final decree of the said circuit court in 
this cause, be and the same is hereby reversed with costs, and that the 
same be remanded to the said circuit court with a direction to dismiss 


the. bill with costs, 
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That on the 8th day of August, 1887, this court issued its mandate 
in the said case of Alva Worden et al. appellants vs. Anson Searls, to 
the said circuit in which among other things the said Circuit Court of 
the United States for the Eastern district of Michigan, was directed to 
dismiss the bill with costs. 

That said mandate was filed in the said circuit court on the 3rd day of 
October, 1887. % 

That on the-third day of September, 1888, a decree was entered in 
pursuance of said mandate in the case of Anson Searls, vs. Alva Wor- 
den and John S. Worden, (the original case), dismissing the bill of com- 
plaint with costs. a Se 


PoINTs. 


1. As to the power of this court to grant the motion. 


Relief, either in a suit in equity, or an action at law may properly be 
given in some cases, in a summary way by motion merely supported by 
affidavits. 


Krippendorfer v. Hyde,.110 U.S. 276. (287) Chamberlain v. 
Cleveland, | Black 419. (425) Lord v. Veazie, 8 How. 251. 
(254) Wood Paper Co. v. Heft. 8 Wall. 333. (336, 337) County 
of Dakota v. Glidden, 113 U. S. 222. 


In the case of United States vs. Morillo, 1. Wall. 706. (710) it is 
implied that upon proper evidence de hors the record, the court could 
proceed and adjydicate on the rights of the appellee. 


2. As to the evidence to support the motion. 


This must necessarily be de hors the record because the facts on which 
the motion is founded have occurred since the appeal in this case was 
granted. 3 

This court is compelled as all courts are, to receive evidence de hors 
the record, affecting their proceedings in a case before them. 


County of Dakota v. Glidden, 113, U.S. 222, (223, 225) and 
cases there cited. 


3. The suit being auxilliary to another, the dismissal of the bill in 
the original suit, extinguishes the complainants right to the relief prayed 
for in this suit, and the decree of the court below should be reversed and 
the bill dismissed in this court where the cause is pending. 


Barton v. Petit & Bayard, 7 Cranch, 288. 


May it please your Honors. 


I am aware that this is an unusual motion, but the case is peculiar 
and unusual. I do not know of any case in this court, except the case 
of Barton vs. Petit & Bayard, above cited, where the right to relief has 
been extinguished after the case was appealed, as it has been in this case. 

In the case of Barton vs. Petit et al. at the hearing and for the pur- 
pose of making the record complete, a special certiorari was issued to 
bring up a part of the other case, which was de hors the record, to wit, 
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the execution, in order to show the connection of the two cases. Upon 
the return to the certiorari, the judgment in the auxilliary case wag re- 
versed in this court. 

In the case now before the court, the bill filed in the court below, sets 
out the whole case of the original case of Searls vs. Alva Worden and 
John S. Worden; and that an execution had been issued and had been 
levied upon certain lands, &c.; and that the lands were the property of 
the Wordens, but had been fraudulently conveyed or mortgaged to the 
other defendants; and prayed that these conveyances should be set aside 
in order that he might have the benefit of his execution and levy. Thus 
the relation of the two suits is shown by the bill. 

In support of this motion Mr. Alva Worden has made an affidavit, 
setting forth the proceedings and decree in the original case; the appeal 
and the issue of the execution, the levy, by the marshal, under the exe- 
cution; the filing of the bill in aid of the execution, in the suit now 
before the court ; the judgment of this court in the original case of Alva 
Worden and John S. Worden, appellants, vs. Anson Searls, reversing 
the decree of the court below, and dismissing the bill; the mandate of 
this court to the court below; the decree of the court below in pursu- 
ance of the mandate, dismissing the bill; the proceedings in the court 
below in this case, the decree, adjudging the conveyances to Ballard void 
and Ballard’s appeal to this court. 

The certified copies of the orders and decrees of this court and of the 
Circuit Court of the United States for the Eastern District of Michigan, 
show, that, this court on appeal reversed the decree of the court below 
in the case of Alva Worden and John S. Worden, appellants, vs. Anson 
Searls, and directed the bill to be dismissed ; that on such decree in this 
court a mandate was issued to the court below to dismiss the bill; that 
the mandate was filed in said court and that in pursuance thereof 
the said court dismissed the bill, with costs. That in the case of Anson 
Searls vs Herrison Ballard eé al. in the Circuit Court of the United 
States for the Eastern District of Michigan, the defendants prayed, an 
appeal to reverse the decree against them; that the time to fix the 
amount of the appeal bond was eatended, that the amount of such bond 
was fixed at $8,500.00 ; that such bond was given and approved by one 
of the judges of said court ; that the transcript of the record was duly 
sent up and filed in this court. | 

Such case being No. 144 on the docket for the October Term 1888. 


The statement of facts as I have given them I believe, will not be 
controverted by the counsel for the appellee, the said Anson Searls. 
The statement of facts show that the appellee (the complainant below) 
has lost all right he ever had to the relief prayed for in his bill. 


If the decree in the original case had been reversed before the decree 
in this auxilliary case in the court below, that court would, upon the 
fact being brought to its notice, have allowed the answer to have been 
amended and upon proof according to the practice of the court, dismissed 
the bill. Upon the appeal being perfected, the court lost all control of 
the case, and it is now before this court to be disposed of according to 


equity and good conscience. 
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If the case is dismissed it leaves the decree of the court below ; that 
the title of the appellant Harrison H Ballard is fraudulent and void, in 
full force and effect. An injury and damage to him, but of no benefit 
to any one. If it is-‘remanded to the court below with an order to pro- 
ceed according to right and equity it is doubtful if that court could 
open the decree as the term at which it was entered has been finished 
and several others have passed 

Therefore, it seems, that the only court that can order the bill dis- 
missed and render justice to the defendant in the suit is this court. The 
costs should be given to the appellant in both courts, for the complainant 
when he filed his bill in aid of his execution, knew that the decree up 
on which it was founded was liable to be reversed, and that if such de- 
cree was reversed that his bill in aid of his execution would also fail. 
He was willing to take the chance, if the original suit was maintained 
then he might be benefited by the auxilliary suit, but if the original decree 
was reversed he would suffer no damage from the failure of the auxil- 
liary suit. Having put the defendants to great cost t» defend this case, 
when the chance of its success was in doubt, having lost the suit he 


should pay the costs. 
CHARLES J. HUNT, 


Solicitor and of Counsel. 
ALFRED RUSSELL, 


of Counsel. 
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No. 144. 


OCTOBER ‘TERM, 1888. 


THE SUPREME COURT OFTHE UNITED STATES, 


HARRISON H. BALLARD, 
Appellant, 


\ 


vs 
ANSON SEARLS. | 


BRIEF FOR APPELLANT. 


May it please your Honors. 


The record in this case has not been printed, because in 


the present condition of this case, we do not intend to ask 


this court to sit here, and hear an argument on the merits and ~ 


then to decide whether certain conveyances are fraudulent 
and void as to creditors, when the claim of the creditor who 
files the bill to set aside the conveyances has been utterly ex- 
tinguished. 

The suit to which this case is auxilliary having been deter- 
mined adversely to the complainant, his right to the relief 


asked for in his bill is absolutely destroyed. This is shown. 


in the affidavit and papers attached to the motion to reverse 
the decree of the court below made in this cause. These 
facts are not disputed by the counsel for the appellee. 
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The theory of this bill to set aside a conveyance as fraud- 
ulent and void as to creditors, is that there is a cloud upon 
the title of the lands of the debtor, and that until it is remov- 
ed the land cannot be sold under the execution and a clear 
title given. 

This is for the benefit of the debtor as well as the creditor, . 
and for the security of the purchaser. 

Messmore v. Huggard. 
46 Micn., 558. (563) 

This bill by the laws of Michigan must be filed after the 
levy of the execution and determined before the sale of the 
lands. This is recognized by the complainant because he 
pursued this course. And necessarily the lands cannot be 
lawfully sold on the execution in the original cause until the 
determination of this auxilliary suit. In the case before the 
court, this auxilliary suit having been heard, and determined 
in the court below, against. the defendants, the defendant 
ba.lard, appealed to this court, and the case is yet pending 
here, and no sale can lawfully be made on the execution in 
aid of which the suit is brought until this court decrees the 
conveyances fraudulent as to creditors. 

But how can they be adjudged fraudulent and void as to 
creditors when there is no creditor? 

Barton v. Petit and Bayard 7 Cranch 288, answers the question. 

The appellee in this cause having lost his right to the relief 
prayed for in his bill, cannot ask this court to determine a 
question in which he has no interest and for a judgment he 
cannot enforce. 


County of Dakota v. Glidden, Smith v. United States, 
ris U.S. 222. 94 U.S. 97. 


This court does not sit here to decide questions arising in 
cases which no longer exist in _— to rights which it can- 
not. enforce. 


Cheong Ah Moy:y. Untited States, 113 U. 8. 216 (218). County of San Mateo 
_v. Southern Pacific R.R. Co. 116 U. S. 138 (141). Lord v. Veazie 8. How. 251 (255.) 


The appeliee’ s couusel admits the statement of facts in the 
motion papers | to be true, but endeavors to avoid them by 


3 


setting up the rights of purchasers, under an execution sale. 
These purchasers, if there are any dona fide purchasers, are 
not parties to the appeal and cannot be heard. | 

Lord v. Veazie 8 How. 251 (255). Harrison v. Nixon 9 Pet. 483 (494). 


The sale under which these purchasers claim, was made 
after the case was appealed to this court, and was just as un- 
lawful as if made before the case was decided in the court 
below. 

But the title to property sold under judicial process, is not 
warranted by the party obtaining the judgment of the court, 
Waples v. United States, 110 U.S. 630 (633), and therefore 
the appellee cannot claim that this court should.take notice 
of their pretended rights, and determine in this suit a question 
in which the appellee is in no way concerned. | 

As the lands which were thus unlawfully sold under the 


execution are still in the possession of the appellant or those 


claiming under him, these pretended purchasers must resort 
to their action of ejectment to recover or obtain possession . 


of them. 
Smith v. McCann 24 How. 398 (405). 


Therefore these purchasers would derive no benefit from 
a decision of this court on the merits of the case or a decision.. 


whether the conveyances to Ballard were fraudulent and void 
as to creditors, or not, because in the action of ejectment they 


must have a valid and subsisting title at the time the suit is. 
brought. In this case the purchasers title depends upon the — 


decree of the court below in the original case of Searls v... . 


Worden, which has been reversed, and consequently they 
have nothing to stand upon. 

Therefore as the foundation of their claim has failed it 
makes no difference to them whether the conveyance to Bal- 


lard was fraudulent and void as to creditors or not. Conse-*~ 
quently, they have no right to ask this court to decide upon ” 


the merits of the case, even if they were rightfully here. 
These pretended purchasers did not pay any money for 


their purchase, either at the time of sale or afterward. One 
of them assigned the marshal’s certificate of sale, and his as- 
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signee obtained his deed, but has never put it on record. 
The other has not even asked for the marshal’s deed. 

(I think the counsel for the appellee will not deny the above.) 
This shows that they are not doxa fide purchasers, that their 
interest was merely nominal and not real, and that some one 
who owns or thinks he owns the real interest is behind them. 
It shows that the counsel for the appellee is not appearing 
and claiming the protection of the court for these parties, but 
that he is using their names to protect the interests of others, 
upon whom the court would look with suspicion and distrust 
if they should openly appear. 

If the motion heretofore made to reverse the decree of the 
court below, and dismiss the bill, should be granted, it would 
prevent several suits to remove the cloud upon the title to 
these lands caused by the said unlawful and unjust sale on 
execution, and other tedious and costly litigation growing out 
of such causes. 

Therefore we submit, may it please your Honors, that it 
would be in accordance with justice and equity to grant the 
motion of the appellant to reverse the decree of the court 
below and dismiss the bill with the costs to the appellant. 


CHARLES J. HUNT, 
Of Counsel for Appellant. 
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THE COLLINS COMPANY VS. LORING COES ET AL., &C. 


1 Unitep States oF AMERICA, as: 
Massachusetts District, ; 


At a circuit court of the United States for the first circuit, begun 
and holden at Boston, within and for the district of Massachusetts, 
on Thursday, the fifteenth day of May, in the year of our Lord one 
thousand eight hundred and eighty-four, before the Honorable Horace 
Gray, associate justice, and the Honorable Thomas L. Nelson, district 


judge. 
THE Cotiins Company, Complainant, 
v. In Equity. 
Lorine Coss ef al., Defendants. 


The bill of complaint in this cause was filed in the clerk’s office 


on the fifth day of June, A. D. 1875, and was duly entered at the 
May term of this court, A. D. 1875. 


2 Bill of Complaint. (Filed June 5, 1875.) 


(MEMoRANDUM.—This bill was amended by stipulation filed April 
16, 1878, which stipulation, with the amended bill, etc., is herein- 
after recorded. The original bill, being superseded by the amended 
bill, is not recorded at length. The original bill is signed as fol- 


lows: 
THE COLLINS COMPANY, 
By W. J. WOOD, 
Vice-President and Chief Executive Officer. 


B. F. THURSTON, 
W. E. SIMONDS, 
Solicitors and of Counsel. 


The original bill is sworn to May 14, 1875, before Edwin E. Mar- 
vin, commissioner of U.S. circuit court for district of Connecticut.— 
J. G.S., clerk.) 


On the fourth day of October, A. D. 1875, the defendants filed their 
answer to the bill of complaint in this cause: 


Answer. (Filed Oct. 4, 1875.) 


(MEMORANDUM.—This answer was amended by stipulation filed 
April 16, 1878, which stipulation, with the amended answer, etc., is 
hereinafter recorded. The original answer, being superseded 
2a by the amended answer, is not recorded at length. The orig- 
inal answer is signed as follows: 
LORING COES. 
MELVIN O. WHITTIER. 


GEORGE L. ROBERTS & BROS., 
Solicitors and of Counsel. 


The original answer is sworn to Oct. 2, 1875, before Edwin W. 
Brown, notary public.—J. G. S., clerk.) 
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This cause was thence continued to the October term of this court, 
A. D. 1875, when the following replication was filed : 


Replication. (Filed Oct. 22, 1875.) 


The replication of the above-named complainant to the answer of 
said respondents. | 


This repliant, saving and reserving to itself now and at all’ times 
hereafter all and all manner of benefit and advantage of exception 
which may be had or taken to the manifold insufficiencies of the 
said answer, for replication thereunto says that it will aver, main- 
tain, and prove its said bill of complaint to be true, certain, and 
sufficient in the law to be answered unto, and that said answer of 
said defendants is uncertain, untrue, and insufficient to be replied 
unto, without this, that any other matter or thing whatever in said 
answer contained material or effectual in the law to be replied unto 
and not herein and hereby well and sufficiently replied unto, con- 
fessed and avoided, traversed or denied, is true; all which matters 
and things this repliant is and will be ready to aver, maintain, and 
prove as this honorable court may direct, and humbly prays as in 
and by said bill it has already prayed. 

WM. -EDGAR SIMONDS, 
Solicitor for Complainant. 


3 This cause was thence continued from term to term to the 
October term, A. D. 1877, when, on the sixteenth day of April, 
A: D. 1878, the following stipulation was filed: 


Stipulation Amendiug Bill and Answer. (Filed April 16, 1878.) 


For the purpose of eliminating from said suit the various patents 
granted to Luke Chapman it is hereby stipulated that the bill and 
answer be, and hereby are, amended so that the same, with the ex- 
ception of the signatures, shall read as follows, to wit: 


Amended Bill of Complaint. 


To the honorable the judges of the United States for the first circuit 
within and for the district of Massachusetts, sitting in chancery: 


The Collins Company, a corporation duly chartered by the State 
of Connecticut, located and doing business in the village of Collins- 
ville, in the town of Canton, the county of Hartford, and State of 
Connecticut, a citizen of the State of Connecticut, brings this its bill 
of complaint against Loring Coes and Melvin O. Whittier, of the city 
of Worcester, in the county of Worcester and State of Massachusetts, 
they being citizens of said State of Massachusetts, partners in busi- 
ness at said city of Worcester under the name and style of “ Loring 
Coes & Company.” 

And thereupon your orator complains and says that prior to Oct. 
10, A. D. 1865, Lucius Jordan and Leander E. Smith, citizens of the 

United States, were the true, original, first, and joint inventors of 


4 a Ne eee 


‘THE COLLINS COMPANY VS. LORING COES ET AL., &¢. ak 


certain new and useful improvements pertaining to wrenches, which 
said improvements were not known or used by others before the in- 
vention and discovery thereof by the said Lucius Jordan and Lean- 
der E. Smith and had not been, at the time of their application for 
letters patent thereon, as hereinafter mentioned, in public use or on 
sale with their consent and allowance for more than two years prior 
to their said application; and said Jordan and Smith, being, as afore- 
said, tke true, original, first, and joint inventors of said improve- 

ments pertaining to wrenches, made application to the Com- 
4 missioner of Patents of the United States for letters patent 

thereon in due form of law. Whereupon such due and legal 
proceedings were had that letters patent of the United States number 
50364, dated Oct. 10, 1865, were issued to said Jordan and Smith, in 
due form of law, under the seal of the Patent Office, signed by the 
then Secretary of the Interior and countersigned by the then Com- 
missioner of Patents, whereby was granted and secured to said Jor- 
dan and Smith, their executors, administrators, and assigns, or in- 
tended so to be, for the term of seventeen years from and after the 
day of the date of said letters patent, the full and exclusive right and 
liberty of making, using, and vending to others to be used, the said 
improvements pertaining to wrenches as set forth in said letters pat- 
ent, and by virtue of which said Jordan and Smith became and were 
the sole owners of the rights and privileges granted and secured or 
intended so to be in and by the said letters patent, as by a duly au- 
thenticated copy of said patent, here in court to be produced if re- 
quired, will fully appear. 

And your orator further shows unto your honors that by assign- 
ment in writing signed by said Jordan and said Smith, dated June 
1, A. D. 1866, the said Jordan and Smith, for a valuable considera- 
tion, conveyed to your orator all their right, title, and interest in 
and to the said invention secured by the said letters patent in and 
for the whole United States of America, with the exclusive right and 
license to manufacture, use, and vend the said improvements per- 
taining to wrenches during the unexpired term of said patent, as by 
said assignment or a duly authenticated copy thereof, here in court 
to be produced if required, will more fully appear; and your orator 
has ever since been the sole owner of said letters patent and of the 
reissue thereof hereinafter mentioned and of the rights and privileges 
secured thereby. 

And your orator further shows unto your honors that, having for 
good and lawful cause surrendered said last-mentioned letters patent 
to the Commissioner of Patents, and having made due application 
therefor, and having in all things complied with the acts of Congress 
in such case made and provided, your orator did, on the twenty-sec- 
ond day of February, A. D. 1870, obtain new and reissued letters 

patent for the same invention for the residue of said term of 
5 ‘seventeen years from the tenth day of October, A. D. 1865, 
which were marked and numbered “reissue No. 3852,” dated 
Feb. 22, 1870, and were issued in due form of law, under the seal of 
the Patent Office, signed by the then Secretary of the Interior and 
countersigned by the then Commissioner of Patents, as by a duly au- 
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thenticated copy of said reissued letters patent, here in court to be 
produced if required; will more fully appear. 

And your orator further shows unto your honors that, having for 
good and lawful cause surrendered said last-mentioned reissued let- 
ters patent to the Commissioner of Patents, and having made due 
application therefor, and having in all things complied with the 
acts of Congress in such case made and provided, your orator did, 
on the twenty-fifth day of February, 1873, obtain new and reissued 
letters patent for the same invention for the residue of said term of 
seventeen years from the tenth day of October, A. D. 1865, which 
were marked “reissue No. 5294,” dated Feb. 25, 1873, and were 
issued in due form of law, under the seal of the Patent Office, signed 
by the then acting Secretary of the Interior and countersigned by 
the then Commissioner of Patents, as by said reissued letters patent 
No. 5294 or a duly authenticated copy thereof, ready here in court 
to be produced by your orator if required, will fully appear; and 
your orator has been the sole owner of all the rights and privileges 
granted and secured by said last-mentioned letters patent ever since 
the date and issue thereof. 

And your orator further shows unto your honors that the said 
improvements and invention patented as aforesaid have hitherto 
been in the exclusive possession of your orator or its said grantors, 
and have hitherto been and still are of great value and profit to 
your orator, and but for the infringements hereinafter complained 
of your orator would be in the undisturbed possession and enjoy- 
ment of all the said letters patent and all the rights and privileges 
granted and secured thereby; yet the said defendants, as your ora- 
tor is informed and believes, well knowing the premises, but con- 
triving to injure your orator, and without its consent or allowance 
and without right and in violation of your orator’s said rights, have, 
at Worcester, within the State of Massachusetts, and at other places 

within the United States, since the twenty-fifth day of Feb- 
6 ruary, A. D. 18738, made, used, and vended, and are still 
making, using, and vending, to others to be used large num- 
bers of wrenches, but how many your orator cannot state, but prays 
that ssid defendants may discover and set forth the number, con- 
taining substantially the improvement and invention or a material 
part thereof set forth and patented in and by said reissued letters 
atent No. 5294, dated Feb. 25, 1873; and thereby said defendants 
lee infringed and still do infringe, and your orator fears that in 
the future they will continue to infringe, upon said reissued letters 
patent No. 5294, dated Feb. 25, 1873, and upon the exclusive rights 
and privileges secured to your orator in said letters patent as afore- 
said. 
To the end, therefore, that said defendants may, if they can, show 
why your orator should not have the relief herein prayed, and may, 
according to the best and utmost of their knowledge, remembrance, 
information, and belief, full, true, direct, and perfect answer make 
to all and singular the premises; and that they may be decreed to 
account for and pay over to your orator all gains and profits real- 
ized by them from the unlawful making, using, putting in practice, 
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or vending the improvements vested in your orator as aforesaid; 
and may also be decreed to pay to your orator such damage as your 
orator has thereby sustained, and may be perpetually restrained by 
an injunction to be issued out of this honorable court from making, 
using, vending, constructing, or putting in practice the invention 
and improvements or any material or substantial part thereof set 
forth and claimed in the letters patent belonging to your orator as 
aforesaid; and that your orator may have such other or such further 
relief as equity may require and to your honors seem meet— 

May it please your honors to grant unto your orator, not only a 
writ of injunction, conformable to the prayer of this bill, but also a 
writ of subpcena, directed to the defendants and each of them, com- 
manding them, at a certain time and under a certain penalty, to 
appear before your honors in this court, then and there to answer 
unto this bill of complaint and to abide by and perform such decree 
as the court shall make in the premises. 

May it please your honors to grant unto your orator, not only the 
writ of injunction, conformable to the prayer of this bill, but also 

the writ for a provisional or temporary injunction, issuing 
7 out of and under the seal of this court, enjoining and re- 

straining said defendants and each of them to the same pur- 
port and effect as hereinbefore prayed with regard to said perpetual 
injunction. 

And your orators will ever pray, etc. 

(Signatures.) 


UniTED STATES OF AMERICA, a 
District of Connecticut, 


At Hartford, in the county of Hartford, in said district, on this 
(date) day of (date), A. D. 1875, personally appeared William J. Wood, 
who, being duly sworn according to law, deposes that he is the vice- 
president and chief executive officer of the said Collins Company ; 
that he has read the foregoing bill of complaint, and the same is 
true of his own knowledge, except as to those matters therein stated 
to be on information and belief, and those he believes to be true; 
and that he verily believes said Lucius Jordan and Leander E. Smith 
to have been the original, true, first, and joint inventors of the im- 
provements in wrenches set forth and claimed in said reissued letters 
patent No. 5294, dated Feb. 25, A. D. 1873. 

Before me— 

(Signature.) 


Amended Answer. 


The answer of Loring Coes and Melvin O. Whittier, defendants, to 
the bill of complaint of the Collins Company. 


These defendants, reserving to themselves all right of exception 
to any and all matters contained in said bill of complaint, for answer 
thereto, or to so much thereof as they are advised is material to be 
answered, say that they are informed and believe that letters patent, 
bearing date the tenth day of October, 1865, numbered 50364, and 
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purporting to grant to Lucius Jordan and Leander E. Smith for 
the term of seventeen years from the said date thereof the full and 
exclusive right and liberty of making, using, and vending to others 
to be used, a certain alleged improvement in wrenches, were issued 

from the Patent Office of the United States; but they deny 
8 that the said Jordan and Smith were the original and first in- 

ventors of any improvements pertaining to wrenches or any 
material part thereof described and set forth or attempted so to be 
in the said letters patent; deny that the same had not been known 
and used by others before the alleged invention thereof by’the said 
Jordan and Smith; deny that the said letters patent were granted 
acording to law, and deny that by virtue of the grant thereof the 
said Jordan and Smith ever became possessed of or entitled to any 
exclusive rights or privileges in respect to the things therein de- 
scribed and set forth. 

And these defendants, further answering, aver that they are per- 
sonally ignorant and have not been informed, save by the complain- 
ant’s said bill, and canndt set forth their belief whether the said 
Jordan and Smith conveyed unto the complainant the said alleged 
invention or whether the Collins Company aforesaid is a corporation 
duly chartered, as specified in said bill of complaint; but they deny 
that either the said Jordan and Smith or the complainant ever had 
or became entitled to any exclusive right or property in and to the 
said alleged invention and improvement or any part thereof. 

And these defendants are further informed and believe that the 
said letters patent were thereafter surrendered to the Commissioner 
of Patents, and that new letters patent, bearing date the twenty- 
second day of February, 1870, No. 3852, purporting to be for the 
same invention, were issued to the said complainant for the residue 
of the said term of seventeen years from the tenth day of October, 
1865; but these defendants deny that the said original letters patent 
were surrendered for any good or lawful cause; deny that the said 
reissue thereof was obtained in due form of law, and aver that the 
said original letters patent were surrendered to claim other inven- 
tions and improvements not made by the said Jordan and Smith, 
and that the said letters patent No. 3852 were not for the same in- 
vention and improvement as the said original thereof. 

And these defendants are further informed and believe that the 
said reissued letters patent No. 3852 were thereafter surrendered to 
the Commissioner of Patents, and that new letters patent, bearing 
date the twenty-fifth day of February, 1873, numbered 5294, and 
purporting to be for the same invention, were issued to the com- 

plainant for the residue of the said term of seventeen years 
9 from the tenth day of October, 1865; but these defendants 

deny that the said reissued letters patent were surrendered 
for any good or lawful cause; deny that the said reissue thereof, No. 
5294, was obtained in due form of law, and aver that said reissue of 
letters patent No. 3852 were surrendered to claim other improve- 
ments and inventions not made by the said Jordan and Smith, and 
that the said reissue letters patent No. 5294 are not for the same in- 
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vention and improvements as the said original letters patent No. 
50364, but are invalid and void. 

And these defendants, further answering, upon information and 
belief, aver that the said original letters patent No. 50364 were not 
inoperative or invalid by reason of such a defective or insufficient 
specification as was or could be lawfully corrected or amended by 
the attempted surrender thereof, as aforesaid, and the procurement 
of the said successive reissues or either of them; that the said 
original letters patent were not surrendered to correct any error 
which had arisen by inadvertence, accident, or mistake; and that 
new matter, not constituting any substantial part of the alleged in- 
vention upon which the said original letters patent were granted, 
was introduced and interpolated into the specification of the said 
reissued letters patent No. 5294 contrary to the express provision of 
the statutes of the United States in such cases made and enacted. 

' And these defendants, further answering, upon information and 
belief, aver that the alleged improvement in wrenches, or substan- 
tial and material parts thereof, described and claimed as new in the 
said reissued letters patent No. 5294 did not, at the time of the 
assumed or pretended origination or discovery of the same by the 
said Jordan and Smith, constitute an invention nor anything truly 
new, nor the proper subject of valid letters patent within the mean- 
ing and intent of the statutes of the United States in that behalf 
made and provided, but had already theretofore become matter of 
common knowledge among ordinary mechanics skilled in the art 
of manufacturing wrenches. 

And these defendants, further answering, upon information and 
belief, deny that the said alleged improvements and invention, 

patented as aforesaid, have hitherto been in the exelusive 
10 possession of the complainant or its grantors, and deny but 

for the alleged infringements charged in the said bill the 
complainant would be in the undisturbed possession and enjoyment 
of the letters patent or any rights and privileges granted or secured 
thereby. 

And these defendants, further answering, upon their knowledge, 
information, and belief, deny that they have, at Worcester, within 
the said district of Massachusetts, or elsewhere within the United 
States, since the 25th of February, 18738, or at any other time, made, 
used, and vended, or are now making, using, and vending to others 
to be used, any wrenches whatsoever containing substantially the 
alleged improvement and invention or any material part thereof 
set forth and patented in and by said reissue letters patent No. 
5294; deny that they have done or caused to be done any act with- 
out right or in violation of the complainant’s rights or with intent 
to injure the complainant; and deny that they have infringed or 
are infringing or give the complainant any reasonable ground to 
fear that they will infringe upon said reissued letters patent No. 
5294 or upon such exclusive rights and privileges, if any, as are or 
may be granted or secured thereby. 

And these defendants, further answering, upon their knowledge, 
information, and belief, aver that the alleged invention and im- 
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provement or substantial and material parts thereof set forth and 
claimed as new in the said reissue letters patent No. 5294 were, be- 
fore the alleged origination or discovery thereof by the said Lucius 
Jordan and Leander E. Smith, described and set forth in letters 
patent of the United States numbered 40590, and granted to George 
C. Taft Nov. 10, 1863. 

And these defendants, for the reasons hereinbefore recited, sub- 
mit that they ought not to be decreed to account with and pay over 
to the complainant any profits or damages whatsoever, nor to be 
restrained as in complainant’s said bill of complaint is prayed ; but, 
without admitting that any other matter contained in the said bill 
of complaint material to be answered unto and not herein suffi- 
ciently answered is true to their knowledge and belief, submit that 
the complainant is not entitled to any relief whatsoever against 
them; all of which these defendants are ready to aver, maintain, 

and prove as this honorable court shall direct, and pray to be 
11 hence dismissed with reasonable costs and charges in this 
behalf wrongfully sustained. 


(Signatures. ) 


STaTE AND District oF MASSACHUSETTS, ” 
County of Suffolk, 


At Boston, in said county, on this second day of October, in the 
year 1875, personally appeared the above-named Loring Coes and 
Melvin O. Whittier and made oath that the foregoing answer by 
them subscribed is true to the best and utmost of their knowledge, 
| information, and belief. 
| Before me— 

(Signature.) 
Dated this eleventh day of April, 1878. 
WM. E. SIMONDS, 


Solicitor and of Counsel for Complainant. 


GEO. L. ROBERTS, 
Solicitor and of Counsel for Defendants. 
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This cause was thence continued from term to term to the Octo- 


ber term, A. D. 1878, when the following amendment to answer was 
filed : 


Amendment to Answer. (Filed Feb. 25, 1879.) 


And these defendants, further answering, upon their knowledge, 
information, and belief, aver that the alleged invention and im- 
provement, or substantial and material parts thereof, set forth and 
claimed as new in the said reissued letters patent No. 5294 were, 
before the alleged naking or discovery by the said Lucius Jordan 
and Leander E. Smith, known to and used by the following-named 
persons at the place specified, to wit: Edmond Crosby, of South 
Hadley Falls, at Worcester, both in the said district of Massachu- 
setts; George W. Wakefield and George C. Taft, both of and at said 
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Worcester, and Henry Crosby, of Georgetown, in the district of 


Connecticut, at said Worcester. 
By their solicitors, GEO. L. ROBERTS & BROS. 


Amendment consented to. 
WM. E. SIMONDS, 
Solicitor for Complainant. 


12 At the same term the following further amendment to an- 
_ swer was filed: 


Further Amendment to Answer. (Filed March 3, 1879.) 


And these defendants, further answering, upon their knowledge, 
information, and belief, aver that the said alleged invention and im- 
provement, or substantial and material parts thereof, set forth and 
claimed as new in the said reissued letters patent No. 5294 were, 
before the alleged origination or discovery thereof by the said Lucius 
Jordan and Leander EK. Smith, patented in and by letters patent of 
the United States No. 2054, dated April 16, 1841, and granted to 
the said Loring Coes for improvements in screw wrenches, and were 
described in the specification thereto annexed and forming part of 
the same. 

Dated Feb. 27, 1879. 

By their solicitors, GEO. L. ROBERTS & BROS. 


Amendment agreed to. 
W. E. SIMONDS, 


Solicitor for Complainant. 


12a This cause was thence continued from term to term to the 

October term, A. D. 1879, when publication of the testimony 
was had, and the cause was set down for hearing and fully heard, 
the Honorable John Lowell, circuit judge, sitting and holding the 
court. 

This cause was thence continued under advisement to the May 
term, A. D. 1880, when, on the twenty-fourth day of July, the opin- 
ion of the court was given and a decree ordered for the complainant. 

On the thirtieth day of July the following petition was filed : 


Petition for Rehearing. (Filed July 30, 1880.) 


To the honorable the judges of the said circuit court: 

Respectfully represents Loring Coes, one of the defendants in the 
above-entitled cause, that the opinion of the court, expressed in the 
words following, to wit, “The same result of transferring the strain 
to the bar has since been reached by G. C. Taft in a patent now 
owned by the defendants, but in a wholly different way,” contains 
an error in fact and tends to prejudice the said Loring Coes in an- 
other suit in equity, brought by him outside of this jurisdiction, 
upon a cause of action not involving the issues presented in the case 
at bar; that the patent of G. C. Taft alluded to was originally granted 
November 10, 1863, nearly two years prior to the original patent of 

2—164 
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Jordan & Smith, which was issued October 10, 1865; that the said 
Taft patent was reissued June 1, 1869, nearly three years and nine 
months before the reissue of the Jordan & Smith patent, upon 

125. ~which the suit at bar was brought, and that the said Loring 
Coes has instituted a suit against the said Collins Company 

in the circuit court of the United States, within the district of Con- 
necticut, charging infringement upon the said Taft reissue by reason 
of the manufacture by the said Collins Company of wrenches such 
as that described in the said Jordan & Smith patent, which suit is 
now pending and has not yet been adjudicated upon. “4 
Wherefore this defendant, the said Loring Coes, prays this honor- 
able court for rehearing upon the matters hereinabove set forth, and 
for such revision of the opinion of this court as to your honors may 


seem meet in the premises. 
LORING COES. 


} 


District OF MASSACHUSETTS, 
ss: 
Suffolk, 


At Boston, on this 29th day of July, 1880, personally appeared 
Loring Coes, the subscriber of the within and foregoing petition, and 
made oath that the matters of fact therein stated are true. 


Before me— 
[SEAT.. | J. L. S. ROBERTS, 


Notary Public. 


On the sixth day of October, A. D. 1880, the following certified 
copy of disclaimer was filed: 


12c Certified Copy of Disclaimer. (Filed Oct. 6, 1880.) 


DEPARTMENT OF THE INTERIOR, 
UnitTEp States PATENT OFFICE. 


To all persons to whom these presents shall come, Greeting: 

This is to certify that the annexed is a true copy from the files of 
this office of the disclaimer, filed August 9th, 1880, in the matter of 
the reissue letters patent granted L. Jordan and L. E. Smith, assignors 
to the Collins Company, February 25th, 1873, No. 5294, for improve- 
ment in wrenches. 

In testimony whereof I, E. M. Marble, Commissioner of Patents, 
have caused the seal of the Patent Office to be hereunto affixed this 
third day of September, in the year of our Lord one thousand eight 
hundred and eighty, and of the Indpendence of the United States 
the one hundred and fifth. . 

[x. s.] EK. M. MARBLE, 
Commissioner. 


12d To the Hon. Commissioner of Patents: 

The undersigned, The Collins Company, a corporation char- 
tered by the State of Connecticut and having its principal place of 
business at Collinsville, in the county of Hartford, in said State, re- 


spectfully represents— 
That letters patent of these United States for an improvement in 
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wrenches, dated October 10, A. D. 1865, and numbered 50364, were 
granted to Lucius Jordan and Leander E. Smith and were by them 
wholly assigned to said The Collins Company by an instrument in 
writing dated on or about June 1, A. D. 1866, and duly recorded in 
the Patent Office on or about June 21, A. D. 1866, which said letters 
patent, with the reissue thereof, hereinafter mentioned, and with all 
the rights and privileges granted and secured thereby, have ever 
since been and now are the sole and exclusive property of said The 
Collins Company. 

Further, that said letters patent were lawfully surrendered, and in 
lieu thereof new and reissued letters patent, dated February 22, A. D. 
1870, and numbered 3852, were granted to said The Collins Com- 

any. 

Further, that said reissued letters patent were lawfully surren- 
dered, and in lieu thereof new ard reissued letters patent, still in 
force, dated February 25, A. D. 1878, and numbered 5294, were 
granted to said The Collins Company. 

Further, that said The Collins Company has reason to believe that 
through inadvertence and mistake the second clause of claim made 
in said last-mentioned reissued letters patent, in the following words, 

to wit, “2, The nut F, combined with the wrench bar and in- 
12e _teriorly recessed at d, for the purpose set forth,” is too broad, 

including that of which said Jordan and Smith were not the 
first inventors. 

Said The Collins Company therefore hereby enters its disclaimer 
to “the nut F, combined with the wrench bar and interiorly recessed 
at d, for the purpose set forth,” except when said recessed nut and 
wrench bar are in combination with the handle (“G”), the step or 
step plate (“E”), the screw rod (“C”), and the movable jaw (“B”) of 
the wrench, substantially as is shown and described in said last- 
mentioned reissued letters patent, dated August 7, A. D. 1880. 

THE COLLINS COMPANY, 
By WILLIAM J. WOOD, Secretary. 

Witnesses: 

BRAINERD T. JUDKINS. 
JAMES J. GREEN. 


This cause thereupon came on to be heard, and was fully heard on 
the said petition for rehearing and upon the form of decree, the Hon- 
orable John Lowell, circuit judge, sitting, and the following decree 
was entered as — the twenty-fourth day of July, A. D. 1880: 


Decree for Perpetual Injunction and for Reference to a Master. 


This cause came on to be heard at the October term of this 

12f court, A. D. 1879, upon the pleadings and proofs, and was 
argued by counsel for the respective parties; and now, upon 
consideration thereof, to wit, July 24, 1880, it is ordered, adjudged, 
and decreed as follows, viz: That the letters patent referred to in the 
complainants’ bill, being reissue letters patent of the United States 
No. 5294, granted unto The Collins Company, assignees of Lucius 
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Jordan and Leander E. Smith, Feb. 25, 1878, for an improvement in 
wrenches, is a good and valid patent as to the first and third claims 
thereof, and that the said Jordan and Smith were the original and 
first inventors of the improvement described and claimed in said first 
and third claims, and that the said defendants have infringed the 
first claim of the said patent and upon the exclusive rights of the 
complainants under the same. 

And, it being made to appear to the court that the ya ae 
have filed in the Patent Office of the United States a disclaimer of 
what is claimed in and by the second claim of said letters patent, it 
is further ordered, adjudged, and decreed that the complainants re- 
cover of the defendants the profits which they have received or made 
or which have accrued to them from said infringement by the man- 
ufacture, use, or sale of the improvement described and secured by 
said letters patent at any and all times since the granting of the said 
reissued letters patent to The Collins Company, the complainants, 
and in addition thereto the damages which the complainants have 

sustained thereby. 
129 And it is further ordered, adjudged, and decreed that it be 

referred to Charles H. Swan, Esq., a master of this court pro 
hae vice, to take and report to the court an account of the profits 
which the said defendants have received or which have arisen or 
accrued to them from the infringement of the patented invention 
claimed in said first claim by unlawfully making, using, or vending 
the same, as alleged in the bill, and to ascertain and report the 
damages, if any, in addition to the profits, which the complainants 
have sustained thereby. 

And it is further ordered, adjudged, and decreed that a perpetual 
© eT be issued against the defendants, according to the prayer 
of the bill. 


By the court: 
JOHN G. STETSON, Clerk. 


This cause was thence continued to the October term, A. D. 1880, 
when, on the seventh day of December, the following petition was 
filed : 


Petition to Vacate Decree and Amend Answer. (Filed Dec. 7, 1880.) 


To the honorable the judges of the said court: 


Respectfully represent Loring Coes and Melvin O. Whittier, de- 
fendants in the above-entitled cause— 

That since the 6th day of October, 1880, when the court, after 
hearing counsel for the respective parties, settled the terms of the 
interlocutory decree ordered on the 24th day of July, 1880, these 
defendants have discovered new evidence, which they are advised 

and believe constitutes a sufficient and conclusive defense 
12h against any supposed right of the complainant corporation 
to maintain its bill of complaint. 

That this newly discovered evidence shows that Lucius Jordan and 
Leander E. Smith, the patentees named in original letters patent 
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No. 50364, granted October 10th, 1865, upon which the reissue No. 
5254 is founded, were not joint inventors of the improvements in 
wrenches therein described and set forth, as alleged in the complain- 
ants’ bill, but that the said Luc*us Jordan was in fact the sole in- 
ventor of the said improvements and of every substantial and ma- 
terial part thereof, and that the said Leander E. Smith did not 
participate in the said invention nor contribute anything whatsoever 
thereto. 

That not until the 30th day of September did these defendants 
ever receive any information which could lead them to doubt that 
the said Lucius Jordan and Leander E. Smith were jointly the in- 
ventors of what was described in the letters patent aforesaid ; that 
all the evidence to the contrary has been discovered by these de- 
fendants or disclosed to them since the 15th day of October, 1880, 
excepting only mere hearsay of what the said Lucius Jordan had 
declared on the 30th day of September, 1880, and that these defend- 
ants have used their utmost diligence in bringing the said newly 
discovered evidence to the attention of the court. | 

Wherefore these defendants pray that the interlocutory decree in 
the above-entitled cause may be vacated; that they may be allowed to 
amend their answer therein by pleading the facts in accordance with 

the newly discovered evidence aforesaid and the consequent 
12: invalidity ab initio of the letters patent sued upon; that they 
may be permitted to take the testimony of witnesses in sup- 
port of the averments of the answer so amended, and that they may 
be heard thereon in the same manner and with the same effect as if 
the same issues had been raised in the original pleadings and the 
same proofs introduced into the original record of the cause. 
LORING COES. 
M. O. WHITTIER. 


DistTRIcT OF MASSACHUSETTS: 
Boston, Nov. 3rd, 1880. 


CHAS. H. SWAN, 


U. S. Commissioner. 


Subscribed and sworn to before me— 


This cause came on to be heard and was fully heard upon said 
petition, the Honorable John Lowell, circuit judge, sitting, and was 
thence continued under advisement to the May term, A. D. 1881, 
when, on the twenty-first day of May, the opinion of the court was 
given, and it was thereupon ordered that the said petition be denied. 

This cause was thence continued from term to term to this pres- 
ent May term, A. D. 1884, when, on the twenty-first day of August, 
the following motion is filed: 


Motion for Rehearing and to Vacate Decree. (Filed. Aug. 21, 1884.) 


To the honorable the judges of the said court: 


12) Respectfully represent Loring Coes and Melvin O. Whittier, 
defendants in the above-entitled cause— 
That since the interlocutory decree ordered on the 24th day of 
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July, 1880, no further proceedings have been had thereon, and that 
the case now stands in the same condition as on the day when the 
terms of the said decree were settled, to wit, on the 6th day of Octo- 
ber, 1880. ; 

That afterwards, to wit, on the 28th day of January, 1881, the 
complainant brought in this court another suit in equity against 
John H. Coes and Frederick L. Coes, charging them with infringe- 
ment upon the same letters patent, reissue No. 5294, which these de- 
fendants, Loring Coes e¢ al., had been adjudged to infringe. 

That in the said subsequent suit against John H. Coes et al.the 
same issues of novelty and infringement were raised as in the said 
earlier suit against these defendants, Loring Coes et al. | 

That on the 30th day of July, 1884, this court adjudged the said 
letters patent, reissue No. 5294, to be void for want of novelty in the 
invention therein described and claimed, and held that recent de- 
cisions of the Supreme Court of the United States have in effect 
overruled the earlier decision of this court in the suit of the said 
complainant against these defendants, Loring Coes et al. 

Wherefore these defendants pray that a rehearing of the above- 
entitled cause may be had, and that the interlocutory decree against 
them therein may be vacated, and that the complainants’ bill therein 
may be dismissed with costs. 


Sept. 2, 1884. 
By their solicitor, GEO. L. S. ROBERTS. 


12k This cause came on to be heard upon the said petition and 
was fully heard, and on the third day of September the fol- 


lowing decree is entered : 


Final Decree. Sept. 3, 1884. 


Gray and NEtson, JJ. : 

It is now, to wit, Sept. 3, 1884, ordered by the court in the above- 
entitled cause that the motion by defendants for rehearing be granted 
for the reasons set forth in the defendants’ petition therefor. 

And, upon further consideration of the cause and after argument 
thereof by counsel for the respective parties, it is ordered, adjudged, 
and decreed that, for the reasons stated in the opinion of this court 
in the case of The Collins Company v. John H. Coes and Frederick 
Coes, decided on the 30th day of July, 1884, the interlocutory de- 
cree in this cause be vacated and the complainant’s bill be dismissed, 
but without costs. 


By the court: 
JOHN G. STETSON, Clerk. 


From this decree the complainant in open court claims an appeal 
to the Supreme Court of the United States, and gives good and 
sufficient security that it will prosecute its appeal to effect and an- 
swer all damages and cost if it fail to make its plea good, and said 
appeal is allowed. 


A true record. 
JOHN G. STETSON, Clerk. 
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12/ The following is the evidence used at the hearing of said 
cause before said circuit court: 


Evidence for Complainant, Taken Pursuant to the Sixty-seventh Rule of 
the Supreme Court of the United States, in Equity, as Amended, Be- 
fore me, William H. Myer, Special Examiner. 


New York, Nov. 29, 1878. 


Present: W. E. Simonds, Esq., of counsel for complainant; R. L. 
Roberts, Esq., of counsel for defendants. 


Complainant’s counsel offers in evidence a certified copy of United 

States letters patent granted to Lucius Jordan and Leander E. 

Smith for improvements in wrenches, dated Oct. 10, 1865, and 

13 numbered 50364. The same is marked “ Exhibit Complain- 

ant’s Original Patent, Nov. 29, 1878, William H. Myer, special 
examiner.” 

Complainant’s counsel also offers in evidence a certified copy of 
an assignment by Lucius Jordan and Leander E. Smith of said 
letters patent No. 50364 to the said The Collins Company, dated 
June 1, A. D. 1866. The same is marked “ Exhibit Complainant’s 
Jordan & Smith’s Assignment, Nov. 29, 1878, William H. Myer, 
special examiner.” 

Complainant’s counsel also offers in evidence a certified copy of 
reissued letters patent of the United States for improvement in 
wrenches, issued to the said The Collins Company, as assignee of 
Lucuis Jordan and Leander E. Smith, numbered 5294 and dated 
Feb. 25, 1873. The same is marked “ Exhibit Complainant’s Re- 
issued Patent, Nov. 29, 1878, William H. Myer, special examiner.” 

Complainant’s counsel also offers in evidence a wrench, to which a 
stipulation as follows is attached, viz: 


“UnitTeD STATES CIRCUIT “ieee? 
District of Massachusetts, 


“Tae CoLtiIns CoMPANY v. L. Cores & ComMPaANy. 


“Tt is stipulated and agreed that since the issue of complainant’s 
last reissued patent, No. 5294, set up in its bill of complaint, and 
prior to the commencement of said suit, said respondents have made 
and sold at Worcester, in said district, and at other places in said 
district, and at other places in the United States, wrenches the same 
in construction and operation as the wrench to which this stipula- 
tion is attached. 

“Dated May 8, 1878. 

“GEORGE L. ROBERTS, 
“ Solicitor for Defendanis. 


“WILLIAM E. SIMONDS, 
“ Solicitor and of Counsel for Complainant.” 


And the same is marked “Complainant’s Exhibit Defendants 
Manufacture, Nov. 29, 1878, William H. Myer, special examiner.” 


* 
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It is hereby stipulated by the counsel of the respective parties to 
this cause that the complainant possesses the corporate character 
set out for itself in its bill of complaint in this cause. 


14 Deposition of James Shepard. 
New York, Nov. 29, 1878. 


Direct examination by W. E. Srmonps, Esq., of counsel for 
complainant: i 


Int. 1. What is your name, age, residence, and occupation ? 

Ans. My name is James Shepard; my age, forty years; my resi- 
dence, New Britain, Conn., and my occupation, a solicitor of patents, 
and I am frequently called upon to testify as an expert in causes 
pertaining to patents. 

Int. 2. State what experience, if any, you have had relating to 
mechanical matters or to letters patent for inventions. 

Ans. I have been a solicitor of patents since 1866, during which 
time I have constantly had occasion to compare mechanisms and 
devices with each other and with the drawings and specifications of 
letters patent with the view of ascertaining their differences or re- 
semblance. Prior to 1866 I was a machinist, and had quite a varied 
experience in making and repairing and oftentimes devising tools 
and machinery, whereby I obtained a practical knowleage of me- 
chanics, which experience began more than twenty-five years ago 
and extended over a period of about twelve years. Since I have 
been a solicitor of patents, more especially for the last six or seven 
years, I have been very frequently called upon to testify as an ex- 
pert in the United States circuit courts. 

Int. 3. Have you examined and do you understand the specifica- 
tion and drawings in complainant’s reissued patent No. 5294? 

Ans. I have examined the same and I understand the contents 
thereof. 

Int. 4. State whether, in your opinion, the wrench offered in evi- 
dence and marked “ Complainant’s Exhibit Defendants’ Manufact- 
ure” embodies the mechanism or mechanisms described and claimed 
in said complainant’s reissued patent No. 5294, giving your reasons, 
if any you have, for your opinion. 

Ans. It does. The wrench described in the patent is of that class 
of wrenches having a fixed and a movable jaw, which are known 

as hammer wrenches. ‘The movable jaw is adjusted to slide 
15 on a bar by means of a screw by the side of the bar, as in other 

wrenches of this class. The devices or mechanisms set forth 
specially in the patent as new consist, first, of a step whichis slipped 
on the wrench bar and up against a shoulder thereon. This 
step contains the bearing for the lower end of the adjusting screw, 
and upon which step the entire strain of the pressure exerted upon 
the movable jaw to force it endwise with the bar is brought to bear. 
This step is held firmly up against the shoulders on the wrench bar 
by means of a screw nut immediately back of the step and fitted to 
a threaded portion on the wrench bar at that point. Extending 
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back wards towards the handle end of the wrench bar from the nut 
there is an annular flange, the interior walls of which form a recess 
into which the end of the wooden handle is inserted. The wooden 
handle is held in place by means of a small nut on the end of the 
wrench bar. The advantages of this construction are that the step 
may be pressed firmly up against the shoulder and held there in a 
very rigid and substantial manner, so as to prevent the force of the 
movable jaw from being transferred through the step to the handle, 
so as to batter the handle, and so as not to interfere with any of the 
working parts. Second, this mode of fastening the step does not 
in any manner weaken the wrench bar, but, on the contrary, strength- 
ens it. Third, the step can be very readily removed, when desired, 
for the purpose of repairing any of the parts; and, fourth, a mortise 
is provided back of the nut in this removable step wrench to receive 
and support the inner end of the handle. 
‘ I find in Complainant’s Exhibit Defendants’ Manufacture the 
same class of wrench, and also the devices peculiar to the patent 
under consideration, to wit, a removable step slipped up against the 
shoulders on the wrench bar bearing the lower end of the screw for 
adjusting the movable jaw, which step is held firmly up against the 
shoulder by means of a serew nut on the threaded portion of the 
wrench bar just back of the step, and also I find an annular flange 
extending from the nut backwards towards the end of the handle, 
the interior of which forms a socket back of the nut to support the 
end of the handle, and the handle is secured in place by means of a 
small nut at the end of the wrench bar. I have not overlooked the 
fact that in the Complainant’s Exhibit Defendants’ Manu- 
16 facture the annular flange is formed upon the step instead of 
upon the nut, and that the nut is placed inside the annular 
flange; but this difference I consider immaterial, as the nut is im- 
mediately back of the step and the annular flange extends backward 
of the nut and sustains the same relation to it with reference to the 
inner end of the handle as though it were formed solid on the nut 
itself. The construction found in Complainant’s Exhibit Defend- 
ants’ Manufacture possesses each and every advantage which I have 
specified for the construction of the wrench described in the reissued 
patent. In consequence of these resemblances in construction and 
operation which I have described I am clearly and fully of the 
opinion that the wrench, Complainant’s Exhibit Defendants’ Manu- 
facture, fully and completely embodies the devices and mechanisms 
described in the reissued letters patent, and specially referred to in 
the three several cluims thereof, and performs the same functions by 
the same mechanical means and in the same way. 


(Defendants’ counsel waives the cross-examination of this witness.) 
JAMES SHEPARD. 


Attest: WILLIAM H. MYER, 


Special Hxaminer. 
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Deposition of Luke Chapman. 
New York, Nov. 29, 1878. 


Direct examination by W. E. Srmonps, Esq., of counsel for 
the complainant: 


Int. 1. What is your name, age residence, and occupation ? 

Ans. My name is Luke Chapman; my age, forty years; my resi- 
dence, Collinsville, Connecticut, and my occupation—I am a master 
mechanic for the Collins Company and have held that position for 
the last fourteen years, and have been in their employ for the last 
sixteen years. js 

Int. 2. State whether the Collins Company have made and sold 
wrenches like those described and claimed in complainant’s reissued 
patent No. 5294; and, if they have, to what extent. 

Ans. They have made and sold wrenches made under that 

17 patent, which they own. About 400,000 wrenches have been 

made and sold by them between November, 1866, and the 
present date. 

Int. 3. State, if you know, what wrench, if any, prevailed in the 
market prior to the introduction to the market of this Jordan & 
Smith wrench; by which I mean a wrench like that described in 
complainant’s reissued patent No. 5294. 

Ans. A wrench manufactured by the Coes Company, of Worcester, 
Massachusetts, called Coes’ wrench, like the one I now hold in my 
hand, which I now offer in evidence. 


(The said wrench is put in evidence and marked “Complainant’s 
Exhibit Coes’ Old Wrench, Nov. 29, 1878, William H. Myer, special 
examiner.” 

int. 4. State, if you know, what style of wrench, if any, has pre- 
vailed in the market since the introduction to the market of what I 


have styled the Jordan & Smith wrench. 
Ans. The wrench like Complainant’s Exhibit Defendants’ Manu- 


facture, which exhibit I now hold in my hand. 


And, being cross-examined by defendants’ counsel, the witness fur- 
ther testifies as follows: 


Cross-int. 5. How many wrenches have the Collins Company made 
in accordance with patent reissue No. 5294 and sold during the year 
last past ? 

Ans. I could not state. 

Cross-int. 6. What is your best judgment as to the number? 

Ans. Probably about 14,000. 

Cross-int. 7. How many during the year 1877 ? 

Ans. In 1877 we sold 17,000. 

Cross-int. 8. How many during each of the years, 1876, 1875, and 
1874? 

Ans. In 1874, 21,946 were made and sold ; in the year 1875, 20,870, 
and in 1876, 17,463. | 

Cross-int. 9. Prior to the manufacture and sale of the Jordan & 
Smith wrench, so called, did you know of a wrench in the market 
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purporting to be made in accordance with a patent of George C. 
Taft? 
(Objected to by complainant’s counsel on the ground that this 
question refers to nothing contained in the direct examina- 
18 tion of this witness, and on the further ground that this ques- 
tion is evidently intended to elicit evidence in support of de- 
fendants’ defence, a thing the defendants are not entitled to at this 
time and in this manner.) 


Ans. I cannot say that I did know of the manufacture of such a 
wrench. I knew of several wrenches that were called Taft’s patents. 
I do not know which particular wrench the question refers to. 

Cross-int. 10. Prior to the time mentioned in the ninth question 
did you know of awrench in the market having two or more rosettes 
upon the adjusting screw of the movable jaw ? 

Ans. I have never seen such a wrench in the market or in use. [I 
have seen drawings of such a wrench. 

LUKE CHAPMAN. 


Attest: WILLIAM H. MYER, 
Special Examiner. 


Evidence for Defendants, Taken Pursuant to the Sixty-seventh Rule of the 
Supreme Court of the United States, in Equity, as Amended, Before me, 
Charles H. Swan, Special Examiner. 


Boston, Feb. 26, 1879. 


Present: W. E. Simonds, Esq., of counsel for complainant; R. L. 
Roberts, Esq., of counsel for defendants. 


Deposition of George W. Wakefield. 
Boston, Feb. 26, 1879. 


Direct examination by R. L. RosBerts, Esq., of counsel for de- 
fendants: 


Int. 1. What is your name, age, residence, and occupation ? 
Ans. My name is George W. Wakefield. I am forty-nine years 
old. I live in Worcester, Mass., and am a machinist. 
Int. 2. Have you ever been engaged in the manufacture of wrenches; 
and, if so, when and where? 


19 Ans. I have; in Worcester, in 1852 to 1853. 


Int. 3. What were the wrenches which you manufactured 
at that time, and did you carry on the business for yourself, or by 
whom was it carried on? 

Ans. The wrench known as the Hewitt wrench. I was employed 
by E. F. Dixie as foreman of his shop. 

Int. 4. Have you a wrench such as manufactured at the time 
stated in the shop of E. F. Dixie; if so, will you please produce it 
and state when it was made? 

Ans. I have. It was made in 1853. I produce it, to be marked 
“ Defendants’ Exhibit Dixie Wrench.” 
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Int. 5. Where did you procure this wrench? Give a history of 
it since you have had it. 

Ans. I took it from the shop that I was employed in in 1853, and 
it has been in my possession ever since, never having been in use 
only what I have,used it in my house. 

Int. 6. State whether the wrench has ever been taken apart while 
in your possession ; if so, when and under what circumstances. 

Ans. It has never been taken apart until yesterday. I took it 
apart to show the counsel how it was put together. 

Int. 7. In making these wrenches at the shop of Mr. Dixie will 
you state in what way the ferrule, which is just back of the rosette 
on the worm or adjusting screw, was applied? 

Ans. It was screwed on when I first took charge of the shop and 
never was done in any other way. The ferrule was screwed on so 
as to leave enough play for the worm or adjusting screw to work 
easy. ‘These shanks were cut with adie. The ferrule was tapped 
out with a regular tap, which we usually screwed onto its proper 
place with a wrench. 

Int. 8. To what extent were wrenches like this one marked 
“Dixie wrench” manufactured in the shop of E. F. Dixie while 
you were foreman there, and in what variety of sizes, as far as you 
remember ? 

Ans. To the best of my knowledge, I should say three or four 
hundred a week. The sizes run 12, 15, and 21—mostly 12’s. 


20 Cross-examination by W. E. Simonps, Esq., of counsel for 
complainant: 


Cross-int. 9. State as exactly as you can the month and day of the 
month when you so commenced to work for Mr. Dixie, and the 
month, with the day of the month, so nearas you can, you ceased to 
work for Mr. Dixie. 

Ans. I can’t give the day, but I commenced to work for him in 
September, 1852—somewhere near the middle or latter.part. I left 
him in August, 1853; the date I don’t remember ; it was somewhere 
about the middle or latter part. 

Cross-int. 10. Do you give these dates wholly from memory ? 

Ans. I do; and circumstances connected with it. 

é Cross-int. 11. That is, you have no written memoranda of these 
ates ? 

Ans. Nothing of the kind with me here. 

Cross-int. 12. Where was Mr. Dixie’s shop located in Worcester, 
and how many men were employed ? 

Ans. His shop, when I commenced work for him, was on the 
corner of Union and Exchange streets, and afterwards he moved 
into a shop on Union street—that would now be the corner of Union 
and Foster streets. I should say he employed from eight to twelve 
men and boys together. 

Cross-int. 13. Were all those men and boys employed in making 
wrenches of the style of this Dixie wrench ? 

Ans. Yes. 
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Cross-int. 14. Did the manufacture of the Dixie wrench cease 
when you left Mr. Dixie? 

Ans. It did not. 

Cross-int. 15. How long after you left was that manufacture car- 
ried on, if you know? 

Ans. To the best of my knowledge, until 1854, when he was 
burnt out. 

Cross-int. 16. What were the average daily wages of the men and 
what the average daily wages of the boys employed by Mr. Dixie 


while you were with him ? 
Ans. All the work was jobbed out. Most of the men hired 
21 their own boys. About their average pay I couldn’t say; 
perhaps in the neighborhood of $1.50 or $2.00 per day. 
Cross-int. 17. Do you mean that as the average pay of the men 
and boys both ? — 
Ans. I don’t know about the boys, because the boys were hired 
by the men who did the job work. My previous answer refers to 


the pay of the men. 
Cross-int. 18. How many of the force were men and how many 


were boys? 
Ans. I should say there were seven or eight men and the balance 


were boys. 
Cross-int. 19. Do you know the costof the labor on a 12-inch 


Dixie wrench at the time you worked for Mr. Dixie? 
Ans. I don’t remember. 
Cross-int. 20. Where were the wooden handles procured for those 


Dixie wrenches. 
Ans. The handles were turned right in the shop. 


Direct examination resunied : 


Int. 21. Is Mr. E. F. Dixie now living ? 

Ans. He is not. | 

Int. 22. Was everything pertaining to the manufacture of these 
Dixie wrenches done in his shop? 


Ans. Everything with the exception of the forging and casting. 
GEO. W. WAKEFIELD. 


Attest: CHAS. H. SWAN, 
Special Hxaminer. 


Deposition of Edmund Crosby. 
Boston, Feb. 26, 1879. 


Direct examination by R. L. Roperts, Esq., of counsel for 
defendants: 


Int. 1. State your name, age, residence, and occupation. 
Ans. Edmund Crosby; I am fifty-nine years old; I live at South 


Hadley Falls, Mass., and am a shop-keeper. 
Int. 2. Were you ever in the employ of E. F. Dixie, at Worcester, 


Mass.; if so, when first, and where was his shop? 
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22 Ans. I was in his employ in 1850; his shop was in South 
Worcester. 

Int. 3. What did he manufacture at that time while his shop was 
at South Worcester ? 

Ans. Monkey-wrenches. 

Int. 4. Of what kind? 

Ans. They were called the Hewitt wrench. 

Int. 5. Please look at the wrench now shown you, marked “ Dixie 
wrench,” and state howit agrees with or differs from the wrench 
which was manufactured in E. F. Dixie’s shop at South Worcester. 

Ans. We didn’t make but very few of this size there. "We made 
6, 8, and.10 inch mostly. We made a few of these 12-inch. They 
were all like this, only the ferrules were thin and were drove onto 
the end of the handle, and that driven onto the end of the wrench 
bar. 3 
Int. 6. Do you know whether or not wrenches like that marked 
“Dixie wrench,” with the ferrule screwed upon the wrench bar, 
were manufactured by E. F. Dixie; if so, when, and where was 
his shop, and what was the occasion of it ? 

Ans. They were, in 1851. Hisshop was on Exchange and Union 
streets. He had been to New York, and somebody who had bought 
them had found fault about the handle shoving back, and wanted 
to know if he couldn’t have them screwed on the 10 and 12 inch. 
They had been screwed on the 15’s and 21’s before, but I had never 
manufactured any of them. 

Int. 7. What part of the work did you do in the manufacture of 
the Dixie wrenches? 

Ans. I used to do some of all of it. I had the contract and hired 
the help. 

Int. 8. How much did Mr. Dixie pay you for each wrench ? 

Ans. Thirty-three cents for the four smallest sizes. I think it 
was $1.25 for the 15’s and 21’s; [ am not positive. I think the 15’s 
and 21’s were the same price. 

me 9. Did he always pay you the same price for the four small 
sizes 4 
Ans. Two of the small sizes, 10 and 12, he paid me one 
23 cent extra for cutting the screw on the bar, tapping out the 
ferrules and putting them on. 

Int. 10. Up to what time were you in the employ of Mr. Dixie? 

Ans. I quit him some time in 1853. 

Int. 11. While you were in his employ to what extent were 
wrenches like that marked “ Dixie wrench,” having the ferrule 
screwed upon the shank, manufactured ? 

Ans. Three hundred a week was the contract. 

Int. 12. Was there any difference in the appearance of the ferrules 
used upon these Dixie wrenches, whether they were intended to be 
driven onto the shank or screwed upon it? 

Ans. There was a difference in the looks of ’em. Those that were 
drove on were longer. They were tapering, and you couldn’t get a 
good fit on ’em. 

Int. 18. Will you please look at the ends of the wooden handle 
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upon the wrench marked “Dixie wrench” and state whether it 
agrees in construction with all the handles which were used upon 
the Dixie wrenches manufactured by you? 


(Objected to as leading.) 


Ans. It does not with any of them that I see put on. 

Int. 14. State how it differs. 

Ans. There was a shoulder cut on the upper end, one-sixteenth of 
an inch long, to drive into the ferrule, and the lower end used to fit 
into the tip or nut. 

Int. 15. You say in answer to Int. 11 that the contract was to 
manufacture three hundred wrenches per week like the wrench 
marked “ Dixie wrench.” How nearly did you come to the contract 
in the manufacture? 

Aus. I couldn’t tell exactly. I think we got out two-thirds of it. 


Cross-examination by W. E. Simonps, Esq., of counsel for 
complainant: 


Cross-int. 16. How many wrenches in all did you make for Mr. 
Dixie in which the ferrule under the rosette was screwed upon the 
bar ? 

Ans. I couldn’t tell you. 
24 Cross-int. 17. Can you not tell approximately whether it 
was one, one hundred, or one thousand ? 

Ans. I should think it was more than one thousand. 

Cross-int. 18. Did the manufacture of wrenches with that ferrule 
screwed upon the bar commence after you went to work for Mr. 
Dixie? 

Ans. The first that I heard of it. 

Cross-int. 19. When you first went to work for Mr. Dixie were his 
wrenches made with that ferrule driven upon the bar ? 


Ans. I think they were. 
EDMUND CROSBY. 


Attest: CHAS. H. SWAN, 
Special Examiner. 


Deposition of Joshua S. Wheeler. 
Boston, Feb. 26, 1879. 


Direct examination by R. L. Rogperts, Esq., of counsel for 
defendants: 


Int. 1. State your name, age, residence, and occupation. 

Ans. Joshua S. Wheeler; I am forty-nine years old; I live in 
Worcester, Mass., and am a machinist. 

Int. 2. Have you a wrench known as a “Coes wrench;” if so, will 
you produce it and state how long you have had it and to what use 
it has been put? 

Ans. I have. It was purchased of Henry W. Miller, on Main 
street, Worcester, I should say, twenty-nine or thirty years ago, 
about this season of the year. It has been used in a machine shop 
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for the manufacture of machinists’ tools, with the exception of about 
four years my brother had it on a farm in New Hampshire. I pro- 
duce it, to be marked “ Exhibit Coes’ Wrench, Original Manufacture.” 
The bar has been bent three or four times and straightened. 

Int. 3. What other repairs, if any, have been made upon this 
wrench since you have had it? I mean besides straightening the 
bar. 

Ans. No other repairs, excepting grinding it off where the ham- 

mer part has been battered. 
25 Int. 4. Where was the bar bent on this wrench, and in 
what way ? ys 

Ans. Between the head jaw and the sliding Jaw, probably about 
half way out, by hard strains screwing up nuts. Once I used it in 
a lathe to hold a chuck rimmer, and the rimmer got caught, and it 
sprung the bar badly. 


Cross-examination by W. E. Srmonps, Esq., of counsel for 
complainant: 


Cross-int. 5. Who originally purchased this wrench of Henry W. 
Miller ? 

Ans. I did. 

Cross-int. 6. Have you named everything in the way of repairs 
that has ever been done to this wrench ? 

Ans. All that I remember of. 

Cross-int. 7. I call your attention to the teeth on the periphery of 
the rosette, and ask you if you observe that those teeth at the bot- 
tom or lower end of the rosette are wider or enlarged somewhat, as 
compared with the remainder of those teeth. 

Ans. I see they are, somewhat. 

Cross-int. 8. What has caused the enlargement at the lower end 
of those teeth ? 

Ans. I should judge the strain against the ferrule by usage. 

Cross-int. 9. Was it caused by the strain against the ferrule, or 
was it caused by the pressure of the rosette against the bottom of 
the notch in the bar? 

Ans. I couldn’t say. It may be by the notch. It was by usage 
ofthe wrench. 

Cross-int. 10. As that wrench is constructed, do you see any lia- 
bility or tendency on the part of the bottom of those teeth to come 
in contact with the top of the ferrule ? | 

Ans. I do, next to the bar. I have used that saine kind of a 
wrench where it would bear back so as to split the wooden handle. 

Cross-int. 11. Have not the faces of those teeth been battered 
down at the bottom or lower end? 

Ans. Not to my knowledge; only by general use. 

Cross-int. 12. There is on the lower end of the rosette a 
26 slight cut-away near the periphery. Was that cut-away on the 
rosette when you bought it? 

Ans. Not to my knowledge. 

Cross-int. 138. Has it been caused by the use of the wrench ? 

Ans. I should think that it had. 
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Cross-int. 14. Was it caused by the bearing of the rosette on the 
ferrule or by the bearing of the rosette on the bottom of the notch 
in the bar? 

Ans. I couldn’t say. I should say perhaps both. 

Cross-int. 15. If it were caused by the bearing of the rosette on 
the ferrule would not the lower end of the rosette naturally be cut 
away equally from the periphery to the axis? 

Ans. Not necessarily, in my judgment. 

Cross-int. 16. Was not the top or upper face of the ferrule flush 
or level throughout? 

Ans. I should say it was when it was new. 

Cross-int. 17. Then, if it cuts the lower end of the rosette why does 
it not cut equally from periphery to axis? 

Ans. I should say it is because the dirt and iron chips get in the 
outer edge and do not so much in the edge next the axis. 

Cross-int. 18. Do you like that wrench which you have used so 
ong? 

Ans. I prefer the Coes wrench to any other wrench made, with 
the exception of the Lindsey wrench, which I have used some. 

Cross-int. 19. Do you think that idea of having the screw on the 
side of the bar preferable to having it enclose the bar, as on the 
Dixie wrench ? 

Ans. I do, and have always considered it so. I have never used 
any wrench but those, and have probably some twelve or fifteen of 
them. 

Cross-int. 20. Where and at what are you now employed ? 

Ans. At Worcester, manufacturing machinists’ tools and job work. 

Cross-int. 21. Were you ever employed making wrenches? 

Ans. No. 

Cross-int. 22. Do you think that dust and dirt gathering 
27 under the rosette of the Coes wrench would have any tendency 
to upset the rosette ? | | 

Ans. I do, as I have had it get in there so tight that I couldn’t 
turn the rosette easily with my thumb without digging it out. 


Direct examination resumed: 


Int. 23. Do you remember ever removing a ferrule from the bar 
of the Coes wreneh? 

Ans. I do, several times. 

Int. 24. Do you remember how such wrenches were constructed 
under the ferrule? If so, please state. 

Ans. I couldn’t tell particularly, perhaps, but in taking the handle 
off I have noticed that the ferrule is driven onto the bar and the 
handle goes up under it in part. That was the way with the old 
Coes wrench. I have never taken the new ones apart. 

JOSHUA 8S. WHEELER. 

Attest: CHARLES H. SWAN, 

Special Examiner. 
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Deposition of Henry S. Crosby. 
Boston, Feb. 26, 1879. 


Direct examination by R. L. Roserts, Esq., of counsel for 
defendants: 


Int. 1. State your name, age, residence, and occupation. 

Ans. My name is Henry S. Crosby ; Tam fifty-four years old; I 
live in Georgetown, Conn., and am a wire-puller. 

Int. 2. Were you ever employed in the shop of E. F. Dixie, at 
Worcester, Mass.; if so, when? And mention the circumstances 
under which you ‘first went there. ) 

Ans. I went to work there for my brother in 1851, at South 
Worcester. 

Int. 3. How long were you employed in the shop of E. F. Dixie, 
and what work did you do there? 

Ans. I was employed there from 1851 to 1853; the first three 
months I knocked round and done anything; after that I made the 
worms and turned the bars, prepared them for cutting the threads 

for wrenches. 
28 Int. 4. What were the wrenches which you assisted in 
making while you were employed in Mr. Dixie’s shop? 

Ans. They were called the Hewitt wrench. 

Int. 5. What, if anything, enables you to say that it was in 1851 
that you went to work for your brother in Mr. Dixie’s shop? 


(Objected to as leading.) 


Ans. Because I had just come home from sea and found him to 
work there, and he wanted I should go to work for him. 

Int. 6. Please look at the wrench marked “ Dixie wrench ” and 
say if you ever saw one made like that, with a ferrule screwed upon 
the shank of the wrench, as therein constructed; and, if so, when 
first and where. 

Ans. I have seen a great many such wrenches; in 1851 I think 
I first saw them at Worcester, corner of Exchange and Union streets, 
in E. F..Dixie’s shop. 

Int. 7. While employed in Mr. Dixie’s shop did you have any- 
thing to — with the manufacture of wrenches like Exhibit Dixie 
Wrench; if so, what? 

Ans. I made the worms and turned the bars ready for cutting 
the threads. 

Int. 8. How does the wrench, Exhibit Dixie, agree in construction 
with those manufactured at his shop while you were employed there 
and which you assisted in making? 

Ans. I should think it agreed with them. 

Int. 9. Please state what difference, if any, you find between this 
wrench marked “ Dixie wrench” and those which you assisted in 
making at Mr. Dixie’s shop at the time you were employed there. 

Ans. I don’t find any difference only the handle. It used to, if 
I remember right, shut down into the ferrule a trifle. 

Int. 10. During the time that you were employed at Mr. Dixie’s 
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shop to what extent were wrenches like the one marked “ Dixie 


wrench ” manufactured there? 
Ans. Well, I shouid think from two to four hundred a week. 


(No cross-examination.) 


Attest: CHAS. H. SWAN, 
Special Examiner. 


H.S. CROSBY. 


29 Deposition of George C. Taft. 7 
Boston, Feb. 26. 1879. 


Direct examination by R. L. Roperts, Esq., of counsel for 
defendants: | 


Int. 1. State your name, age, residence, and occupation. 

Ans. My name is George C. Taft; I am sixty-five years old; I 
live in Worcester, Mass., and am a machinist. 

Tnt. 2. Please look at the wrench marked “ Dixie wrench” and 
state if you ever saw one constructed like that; and, if so, when and 
where. 3 

Ans. I have seen a good many constructed just like it, in the years 
1851 and 1852, in E. F. Dixie’s shop, corner of Union and Exchange 
streets, Worcester. 

Int. 3. Did you ever have any conversation with Mr. Dixie in re- 
gard to the use of a ferrule screwed upon the shank of such wrenches 
as shown in Exhibit Dixie wrench; if so, when and what was the 
substance of the conversation ? 


(Objected to as calling for hearsay evidence.) 


Ans. I did, in 1851, at his office on Main street. He had been to 
New York and found that some parties found fault with his wrench 
on account of the pressure driving the ferrule back into the wood of 
the handle. He made the remark that his workmen didn’t half do 
their work. He brought some of the wrenches home with him. I 
examined them and saw at once what the difficulty was, and made 
the remark that I should screw the ferrule on. I[ think he put the 
matter into Mr. Wakefield’s hands and he made the alteration— 
Wakefield or Crosby, I won’t say which, but it was one of them. 

Int. 4. Did you have occasion at any time to observe the manu- 
facture of wrenches like that marked “ Dixie wrench” in the shop 
of E. F. Dixie; if so, to what extent were they manufactured, and 
what was the occasion of their being brought to your notice? 

Ans. I have seen them in the shop. I have been in the shop 
frequently. Being in the wrench business, I forged his bars for him 
for a considerable time, and, being well acquainted, he frequently 

came to me for advice. The extent of his manufacture I 
30 couldn’t state positively, but, to the best of my judgment, he 
must have manufactured from two to three hundred a week. 

Int. 5. Did you have occasion at any time to do any work in Mr. 
Dixie’s shop; if so, what was it and when, as nearly as you remem- 
ber? 
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Ans. I did. In 18538, in February and March, I finished up all 
my wrenches that was worth finishing up, that went through the fire 
at the corner of Union and Foster streets—or my men did for me, 
as my shop was burned in 1853—Jan. 20, I think, as nearlyas I can 
recollect. Mr. Wakefield was foreman for Mr. Dixie at the time. 

Int. 6. Please look at the wrench now shown you and say what it 
is, if you know, and of how old a kind of manufacture. 

Ans. That is called an English spanner. I have known the 
wrench as early as 1829, when I commenced learning my trade. 


(Wrench produced and marked “ Old English wrench.”) 


Int. 7. Please look at the wrench now shown you and say what it 
is, if you know, and of how old a style of manufacture. 

Ans. It is known in the market as the “Solyman-Merrick wrench,” 
and was formerly manufactured very extensively in Springfield, 


Mass., from 1840 to 1850. 
(Wrench produced and marked “ Merrick wrench.”) 


Int. 8. Have you known of wrenches manufactured under your 
patent granted Nov. 10, 1863; if so, to what extent, and what was 
their standing in the market as compared with wrenches of other 
constructions ? 

Ans. I have known them to be manufactured by Dodge & Wel- 
lington, of Worcester, Mass., to the extent of about one hundred a 
day for two years. I never heard anything but what the wrench 
was well liked. It was virtually a Coes wrench, with the exception 
of that improvement. 

Int. 9. How long have you been engaged in the manufacture of 
wrenches, and what has been the extent of your experience in their 
construction and use? 

Ans. I commenced the manufacture of wrenches in 1851, and 
have been at it all the time, more or less, from that time down to 
1869, I think, when I sold out my patents to Mr. Coes. 

ol Int. 10. For the purposes for which screw wrenches are 
usually employed, of what degree of practical utility do you 
consider the wrench constructed in accordance with your said pat- 
ent of Nov. 10, 1863, for withstanding the strain which is oftentimes 
exerted upon the jaws of a wrench ? | 

Ans. I consider, by cutting those right-angled notches or grooves, 
both in the bar and the rosette, that I overcome all the difficulty of 
any pressure that may be given or applied to the wrench, which pre- 
vents forcing the ferrule into the wood, as was the case in the old 
Coes wrench. 

Int. 11. Please look at the wrench now produced, marked “ Dodge 
& Wellington manufacture,” and state to what extent you should 
judge it had been used and what the state of preservation of the 
working parts of the wrench is. 

Ans. That is one of the wrenches that they made during their man- 
ufacture, and I should judge it had been in use ever since. The 
working parts seem to be perfect now, except the general wear that 


would come upon the wrench. 


V4 
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Cross-examination by W. E.Simonps, Esq., of counsel for com- 
plainant: . 


Cross-int. 12. Please to give the given names and residences of 
Dodge & Wellington as they were at the time they made wrenches 
under your patent of 1863. 

Ans. They both lived in Worcester, Mass., and do now; Thomas 
H. Dodge and T. W. Wellington. 

Cross-int. 13. Was Mr. Thomas H. Dodge at the time Dodge & 
Wellington made said wrenches an attorney in patent practice, and 
was that his main business? 

Ans. It was. 

Cross-int. 14. Did he give his personal attention to the business 
of making wrenches ? 

Ans. I think not fully. He was frequently in the shop, but his 
clerk attended to that mostly. 

Cross-int. 15. Was this Mr. Wellington solely engaged in this 
wrench business or did he have other business also? 

Ans. He was not solely engaged. He was in the coal busi- 
32 ness at the time, but his son was in the shop and looked after 
certain parts of the work, and his foreman that had charge 

of the manufacture was Thomas C. Rice. 

Cross-int. 16. At what date did Dodge & Wellington commence 
this business, where did they carry it on, and when did they close? 

Ans. I can’t give the exact dates, but I think they commenced in 
1866 and closed in 1868. I have the dates at home. They carried 
it on in Manchester street, Worcester. 

Cross-int. 17. Who owned your patent of Nov. 10, 1863, at the 
time Dodge & Wellington carried on the business ? 


Ans. Thomas H. Dodge. 

Cross-int. 18. Had any wrenches been made for the market under 
your patent of Nov. 10, 1863, before Dodge & Wellington made 
them ? 

Ans. Not to any amount. 

Cross-int. 19. What means have you of knowing how many wrenches 
Dodge & Wellington made under your patent of Nov. 10, 1863? 

Ans. I was so informed by Mr. Rice, their foreman. 


(Basing his action upon the information afforded by the last an- 
swer, complainant’s counsel objects to Int. 8 and its answer as being 
hearsay evidence.) 


Cross-int. 20. Do you know whether or not this business of Dodge 
& Wellington was a success financially ? 


(Objected to as immaterial.) 
Ans. I do not. I have no means of knowing. 


Cross-int. 21. Do you know why Dodge & Wellington gave up 


this business ? 
Ans. I believe they couldn’t agree to go on and agreed to close up 


the business. 
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Cross-int. 22. Do you not understand that your patent of Nov. 10, 
1868, has since been sold to one or both of the present defendants ? 
Ans. I do. | 
Cross-int. 28. Do you not understand that the present de- 
BB fendants have of late made wrenches under your patent of 
Nov. 10, 1863? 


Ans. I do know that they have. 
Cross-int. 24. Do you not understand that such manufacture by 


these present defendants was commenced since the present suit was 
brought? 

Ans. No, I couldn’t tell when they did commence. . 

Cross-int. 25. Do you know, of your own knowledge, to what 
extent Dodge & Wellington sold in the market wrenches made by 
them under your patent of Nov. 10, 1863? 

Ans. I don’t know. 

Cross-int. 26. Did you originate the construction claimed in your 
patent of Nov. 10, 1863, subsequently to the time when you sug- 
gested to Mr. Dixie that the ferrule should be screwed upon the 
wrench bar ? 


Ans. Yes. 
Cross-int. 27. And did you consider that mode of getting the back 


thrust to the wrench bar shown in your patent of Nov. 10, 18683, 
a substantially different mode from that shown in the Dixie wrench ? 


(Objected to as incompetent.) 


Ans. I consider it a cheaper way of constructing the wrench than 
a screw; by that I considered it an improvement over the Dixie or 
Coes wrench. 

Cross-int. 28. Mechanically considered—that is, looked at as prac- 
tical mechanics considersuch matters—did you consider the mode of 
getting the back thrust to the wrench bar shown in your patent of 
Nov. 10, 1863, a different mode from that shown in the Dixie wrench ? 


(Same objection as to the last preceding question.) 


Ans. I considered it different for this reason, that it was cheaper 
made than a screw and it answered the same purpose, and if the 
wrench got out of repair it was easier taken apart than a screw to 


repair the wrench. 
GEO. C. TAFT. 


Attest: CHAS. H. SWAN, 
Special Examiner. 


34 Boston, Feb. 27, 1879. 


Counsel for defendants introduces in evidence a certified 
copy from the records of the United States Patent Office of the letters 
patent No. 2054, dated April 16, 1841, and granted to Loring Coes 
for improvement in the method of constructing screw wrenches, and 
the same is marked “ Exhibit Coes’ Original Patent.” 

Counsel for defendants also introduces in evidence a certified copy 
from the records of the Patent Office of the letters patent No. 40590, 
dated Nov. 10, 1863, and granted to Thomas H. Dodge, as the assignee 
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of George C. Taft, for improvement in wrenches, and the same is 
marked “ Exhibit Taft Patent.” 


Deposition of Hervey Waters. 
Boston, Feb. 27, 1879. 


Direct examination by Gro. L. Rosperts, Esq., of counsel for 
defendants: 


Int. 1. State your name, age, residence, and occupation. 

Ans. My name is Hervey Waters; I am seventy-four years old ; 
I live in Boston, and am a machinist; accustomed to testify as an 
expert in patent causes in the United States courts. 

Int. 2. Have you examined Coes’ original patent, No. 2,054, 
granted April 16, 1841, and do you understand the construction of 
the wrench embodying the invention therein described ; and, if so, is 
the wrench here produced constructed substantially in accordance 
therewith? 

Ans. I have examined a certified copy from the Patent Office of 
the original Coes patent inquired of, and I understand the con- 
struction of the wrench therein described, and also its mode of 
operation. This wrench inquired of is in conformity with the de- 
scription of the patent, both in its construction and mode of opera- 
tion. 


(The wrench produced is put in evidence and marked “ Exhibit 
Coes’ Original Patent Wrench.”) 


Int. 3. What arethe principal distinguishing features which 
30 characterize this wrench originally patented. to Coes as com- 
pared with the other wrench, described in Coes’ original 
patent as then belonging to the prior state of the art, and also as 
compared with the wrench Exhibit Old English Wrench? And in 
this connection please state, by way of premise, whether such 
wrenches as the Exhibit Old English Wrench and Exhibit Merrick 
Wrench have been known to you, and for how long. 

Ans. The old English wrench and the Merrick wrench I have 
known for a good many years, and especially the old English wrench. 
I cannot tell with much precision how many years I have known 
these wrenches, but I have known the old English wrench fifty years 
or more and the Merrick wrench for half as long, I should say. 

These wrenches are all adjustable wrenches, being substantially 
the same in the fact that they are adjustable to different sizes of nuts 
and screws, but varying in the method of adjustment, and therefore 
in their specific construction. 

In the old English wrench it will be seen that the adjustment is 
made by turning the handle of the wrench, in the interior of which 
there is a screw nut or female screw working upon a thread cut 
upon the lever of the wrench, so that the outer jaw is worked towards 
and from the inner jaw by turning the handle of the wrench. 

In the Merrick wrench there is a thread upon the bar or lever of 
the wrench between the handle and the outer jaw, but the handle 
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does not turn upon the lever of the wrench, nor does the distance 
between the outer jaw and the handle ever change in the adjust- 
ment of the wrench as that distance does change in the old English 
wrench. This:Merrick wrench is the wrench described in the pat- 
ent inquired of as belonging to the then prior state of the art. 

In this Merrick wrench the inner jaw is make to traverse upon 
the lever or bar of the wrench for the purposes of adjustment, and 
is kept in the same plane with the outer jaw by means of a mortise 
in the inner jaw which clasps the bar of the wrench and.-fits it sub- 
stantially, and the inner jaw is kept from cocking upon the bar by 
means of this mortise, and also of a bearing upon the adjusting nut 
of the wrench where a clasp surrounds the nut, and this clasp is 

connected with the inner jaw by means of an arm. This 
36 clasp surrounds the nut in a groove, so that when the nut is 

screwed back and forth upon the bar the inner jaw is drawn 
back and forth, and in the use of the wrench for turning a bolt or 
nut the end thrust of the jaw is taken upon one shoulder of the nut 
through the arm which supports the jaw to the clasp, the clasp bear- 
ing against the shoulder of the nut. In adjusting the wrench to 
different sizes the operative turns the nut with his thumb and 
finger usually, or with the thumb alone, if he can, while holding 
the wrench by the handle, while in the old English wrench he ad- 
justed the wrench by turning the handle and usually while holding 
the wrench in his other hand. 

Going now to the Coes wrench, it will be seen that the inner Jaw 
of the wrench works upon the bar or lever of the wrench the same 
as the inner Jaw of the Merrick wrench, but this Coes wrench has a 
secondary mortised block or support sliding upon the bar, which is 
connected to the jaw by means of an arm or connecting piece, so 
that the inner jaw is kept from cocking by means of these two mor- 
tised pieces which work upon the bar; and it will also be seen that 
there are these emphatic differences between the Coes wrench and 
the Merrick wrench: 

In the Merrick wrench, when it is put to use, the tendency is to 
cock the inner jaw, and with it the arm which connects the jaw with 
the clasp, so that the arm forces the clasp down upon the nut and 
upon the screw upon the lever or bar of the wrench, while in the 
Coes wrench it is forced down upon the bar of the wrench, where 
there is no screw as there is in the Merrick wrench. 

Moreover, the end thrust of the jaw is not thrown upon the 
shoulder of a nut in the Coes wrench, but is thrown upon a screw 
independent of the bar or lever of the wrench and parallel thereto, 
which screw works into the inner jaw and its connections, where 
there is a female screw to receive it. 

~Taking again the Merrick wrench, it will be seen that as the ad- 
justmerit is made the nut which makes the adjustment travels away 
from the handle, while in the Coes wrench the nut or rose upon the 
screw, iby which the adjustment is made, isalways in the same posi- 
tion and can be turned by the thumb alone applied to the corru- 
gated periphery of the nut or rose. 
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These differences between the Coes wrench and the Merrick 

37 wrench make the Coes wrench the most desirable of the two, 

and they have accordingly taken the market to the exclusion 

of the Merrick wrench, nearly, if not quite altogether, tor the past 

twenty years or so, and so far as I know, while the old English 

wrench is seldom purchased in the market, so far as I know, and 

seldom seen in the shops or other places where these wrenches are 
used. . 

Int. 4. Have you examined the patent No. 40590, dated Nov. 10, 
1863, and granted upon the invention of George C. Taft, and do 
you understand the construction of the wrench and its improve- 
ment therein described; and, if so, is the wrench here produced 
constructed substantially in accordance therewith, except that in 
two places there has been a cutting away to show interior construc- 
tion? 

Ans. I have examined a certified copy of the patent inquired of 
and understand the construction of the wrench described in it, and 
this wrench inquired of is constructed according to the description 
in that patent. 


(The wrench referred to is put in evidence and marked “ Defend- 
ants’ Exhibit Taft Patent Wrench.”) ° 


Int. 5. To what specific form of wrench does the improvement 
described in this Taft patent appertain, and what is the distinguish- 
ing peculiarity of it? 

(Objected to as leading and argumentative.) 


Ans. In my judgment, it appertains to the wrench described in 
the Taft patent. What I mean by this is: The wrench described in 
the Taft patent is the Coes wrench, to all intents and purposes, but 
it is specifically different from the Coes wrench in the fact that the 
end thrust of the screw is taken upon the bar of the wrench by 
means of the nuts or rosettes upon the screw bearing directly upon 
the bar instead of bearing upon the step plate of the wrench, and 
then indirectly upon the bar or lever of the wrench through the 
bandle and nut which are upon that bar. In consequence of this 
difference the wooden handle upon the wrench lever is relieved from 
the end thrust of the screw in the Taft wrench, while it bears against 
t’ xandle in the Coes wrench. This is a specific and essential dif- 
fe. snce between the Taft wrench and the Coes wrench, as I under- 

stand it; but it is more than a specific difference, in my 
38 judgment. It constitutes a somewhat broad and essential 

difference in the construction of the Coes wrench. It is not 
applicable to any other wrench that I know of, except the Coes 
wrench. 

Int. 6. For the purpose of further classification of prior wrenches, 
will you point out the resemblances and differences between the 
Defendants’ Exhibit “ Dixie Wrench” and the Coes wrench, includ- 
ing both varieties, illustrated by the Exhibits Defendants’ “ Coes 
Original Patent Wrench ” and Defendants’ “ Taft Patent Wrench ?” 

Ans. This Dixie wrench is much like the Merrick wrench, differ- 
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ing from it only in the fact (so far as the operation of the wrench is 
concerned) that in the Merrick wrench the clasp, which is connected 
with the inner jaw which surrounds the nut, is replaced in the Dixie 
wrench by a nut which surrounds a sleeve screw, or a screw which 
constitutes a sleeve surrounding the bar of the wrench, so that the 
adjustment is made by turning the screw upon the bar of the wrench 
and within a nut instead of by turning the nut upon a screw apes 
the bar of the wrench. 

In consequence of this difference the adjustment can be and i is 
made by means of a rosette upon this screw sleeve, which rosette is 
corrugated upon its periphery, and can be and is operated substan- 
tially as the rosette is operated in the Coes wrench, the rosette 
always remaining in the same position as in the Coes wrench. 

But it should be observed here that the rosette is not in the same 
position in the Coes wrench that it is in the Dixie wrench. 

Moreover, in this Dixie wrench the end thrust, due to the strain 
upon the jaws of the wrench being thrown upon this screw sleeve, 
tends to thrust the screw toward the handle end of the lever of the 
_ wrench, and in the use of the wrench that end thrust is taken upon 
a nut screwed directly upon the bar or lever of the wrench up 
against a shoulder thereon so as to maintain the nut in position ; and 
in this respect the Dixie wrench differs from all the others inquired 
of, as well the Coes proper as the Coes-Taft wrench. 

Moreover, in this Dixie wrench there enters into its construction 
a wooden handle, which wooden handle, like all the other three, 
consists mainly of a wooden sleeve surrounding the bar or lever of 

the wrench and kept in position by means of a nut at the 
39 extreme end of the lever of the wrench, which wooden sleeve 

in the Coes wrench proper takes the end thrust of the jaw, 
which end thrust in the Taft wrench is taken upon projections on 
the bar of the wrench before the step plate, while in this Dixie 
wrench it is taken directly upon a nut immediately behind the 
screw sleeve. 

Moreover, this nut in the Dixie wrench has upon it a flanch, or, to 
describe it otherwise, it 1s recessed next to the handle so that it 
might receive the handle and serve for a ferrule to the handle; but 
the handle does not enter the recess, so that the flanch serves as a 
ferrule in this Dixie exhibit. 

Int. 7. Have you examined the original letters patent, No. 50364, 
dated Oct. 10, 1865, and granted to Lucius Jordan and Leander E. 
Smith, and also the reissue thereof, No. 5294, dated Feb. 25, 1878, 
and granted to the Collins Company, as assignee of the said Jordan 
& Smith, and do you understand the construction and operation of 
the wrench and its several parts therein described? If so, please 
state which form of wrench already examined by you it most 
nearly resembles. 

Ans. I have examined certified copies of the patents inquired of 
and I understand the construction and mode of operation of the 
wrench described in them. The wrench described in these patents 
is a Coes wrench. Moreover, it issubstantially a Taft-Coes wrench, 
but constructed specifically different from either the Taft wrench 
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proper or the Taft-Coes wrench; but this Jordan & Smith wrench 
described in the patents inquired of resembles most nearly the 
Coes-Taft wrench described in the patent already referred to in this 
examination. 

I notice in this reissue inquired of the following statement : 

“The object of this invention is the prevention of end thrust or 
back pressure on the wooden handle of wrenches, which has here- 
tofore availed to quickly destroy such wooden handles, and in de- 
stroying the handles has left the working parts of the wrench, 
which depended upon the handles for support, without such sup- 
port, so as to injure and effectually impair their working qualities 


‘and efficiency, and is accomplished by so connecting the step which 


forms a bearing for the lower end of the screw rod with the bar 
which forms the main part of the wrench that the back 
40 pressure put upon the step by the screw rod will be directly 
transmitted to the wrench bar at the place of connection 
therewith, and will not be transmitted to and mainly put upon the 
wooden handle.” 

Now, the objection which Jordan & Smith in this patent propose 
to remedy does not exist in the Coes-Taft wrench, but does exist in 
the Coes proper, to which I understand Jordan & Smith to refer in 
the paragraph just quoted. 

Int. 8. In another part of the specification, which also refers to 
the prior state of the art, I find the following language : 

“ Heretofore the part designed to perform the office of the step E 
has rested directly on the wooden handle, which was secured upon 
the bar by a light nut, 0, at the lower extremity of the bar, which 
is the present method of fastening on the handle.” 

Does the wrench now shown you, marked “ Defandants’ Exhibit 
Coes’ Wrench, Original Manufacture,” embrace substantially that 
peculiarity of construction described and referred to in this quota- 
tion ? : 

Ans. It does. I don’t remember of ever having seen any Coes 
wrenches proper which were not like this exhibit inquired of, in 
which the ferrule of the handle is attached to the step plate and 
forms a part of it. 

The Coes wrench, as described in his original patent, had the 
ferrule separate from the step plate, but I do not remember of ever | 
having seen a wrench constructed precisely like the wrench de- 
scribed in the original Coes patent until I saw this exhibit marke 
“ Coes’ Original Patent Wrench.” | 

Int. 9. Immediately following the quotation last made from the 
complainant’s reissue I find the following further reference to the 
prior state of the art: 

“Tt is known that previous to this invention steps have been 
forged or otherwise produced solid with the bar, and this became as 
much a part of it as the solid head at extremity of bar, and also 
by riveting to reach similar result; but such method, by making a 
permanent fastening, renders it impossible or a work of great diffi- 
culty to displace the step in order to remove the sliding jaw for 
repairs.” 
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41 To what mode of construction do you understand the rivet- 
ing mentioned in the quotation to refer? 

Ans. The mode of construction represented by this wrench which 
I now produce, where, it will be seen, the step plate and the ferrule 
are both connected, the same as in the wrench marked “ Coes’ 
Wrench, Original Manufacture,” and through this step plate in this 
exhibit and through the bar of the wrench a hole has been bored, 
in which hole a rivet or bolt has been inserted and the two eds of 
that bolt riveted over to keep it in place. 


(The wrench referred to is put in evidence and marked “ Defend- 
ants’ Exhibit Riveted Wrench.”) 


(Adjourned.) 
FEBRUARY 28, 1879. 


Int. 10. In view of the prior structures which you have had under 
examinaticn, illustrated by the Exhibits “Old English Wrench,” 
“ Merrick Wrench,” “ Coes’ Original Patent Wrench,” “ Coes’ Wrench, 
Original Manufacture,” Dixie wrench, Taft patent wrench, and riv- 
eted wrench, what, if anything, do you find to be new in the wrench 
described in complainant’s reissue No. 5294 ? 

Ans. The novelty in the wrench described in the patent inquired 
of consists in the specific contrivance for holding the step plate 
against the strain of the thrust of the adjusting screw, while, at the 
same time, the sleeve forming the handle is held in position at its 
upper end against any side strain upon the handle in turning the 
wrench, and this is the only novelty in it, in my judgment; and, in 
order to prove that I am right about this, I may and will describe 
certain things and combinations entering into the construction of 
this wrench which are found referred to in the patent, but which 
are also found in some one of the previous wrenches to which the 
question refers. 

I have already quoted from this patent, in this deposition, the 
paragraph which states the object of the invention and begins with 
these words: “ The object of this invention is the prevention of end 
thrust or back pressure on the wooden handle of wrenches,” and I 
have already stated that this object was accomplished in the wrench 
described. in the Taft patent—and I suppose that this will not be 

disputed by the complainant—so that there can be nothing 
42 broadly new in this wrench in reaching this result, but the 

novelty must consist in the specific means by which this re- 
sult is reached. 

Going again to the patent, I find a description of the drawing in 
the patent and then a “general description” of the wrench, having 
reference to the drawing, going to show how the wooden handle is 
relieved from pressure in the use of the wrench, and ending as fol- 
lows: “The connection of the step with the bar being made in such 
manner that the step may be removed or taken off the bar without 
any cutting or abrasion of parts.” 

Now, this last-mentioned feature of the wrench is not new in this 
wrench broadly, for it is just as true that this can be accomplished 
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in. the Taft wrench as it is that it can be accomplished in this wrench 
described in the patent, but the specific means for doing this are 
different in the wrench described in the patent from what they are 
in the Taft wrench. In the Taft wrench it is only necessary to take 
off one nut from the handle or bar of the wrench to get it to pieces, 
while in the wrench described in the patent it is necessary to take 
off two. 

Continuing the reading of the patent, I find the following: 

“The nut not only supports the step, but can be made to rigidly 
fasten the step to the bar by screwing it firmly up against the step, 
so as to gripe it between itself and the shoulder 0, thus giving the 
nut, so to speak, a double office, viz., that of supporting the step and 


_also that of fastening it rigidly to the bar.” 


Now, the nut referred to in this paragraph is the nut F of the 
drawing, but there is nothing broadly new in this double duty of 
the nut, because that feature is found in the original Coes patented 
wrench; nor is there anything specifically different in it, except the 
fact that in the Coes original patent wrench a sleeve intervenes be- 
tween the nut and what the patent calls a “step”—what I should 
call the step plate. 

I have herea wrench made strictly in accordance with the wrench 
described in the original Coes patent, both in construction and mode 
of operation, but the sleeve which serves for a handle is made of iron 
in this wrench, while in the wrench described in the patent that 
sleeve is made of wood but having a ferrule upon it, fitted upon the 

outside of the wood handle, which prevents it from splitting, 
43 which ferrule comes up to and bears against the step plate, 

where it is kept by the nut at the end of the bar or lever of 
the wrench. 

Now, there can be no invention in substituting this iron sleeve for 
the wooden sleeve, because they are well-known substitutes for each 
other in cases of this kind. For the purpose of holding the step 
plate in position the wooden sleeve with a ferrule acts precisely the 
same as the iron sleeve, and so it does for the purposes of a side 
action upon the handle in using the wrench, the only difference being 
that the material of iron is stronger than the material of wood. 

Now, for the purposes of this double office of the nut which the 
patents sets out, it is immaterial whether this sleeve is of iron or of 
wood, so long as the strain is not great enough to endanger and spoil 
the wood ; but there is no such danger with this iron handle, so that 
by substituting the iron for the wood this trouble of back pressure, 
which the patent says it is the object of the inventors to get rid of, is 
taken out of the wrench ; but clearly there wasno invention in substi- 
tuting this iron for the wood, because the iron and the wood are 
well-known substitutes for purposes of this kind. 

Suppose, now, that this iron sleeve be taken off from this wrench 
and the iron nut which acted against the sleeve be carried up directly 
against the step plate, then the functions of the nut are precisely the 
same as they were before—no more and no less. 

Moreover, when the nut is so carried up against the step plate it 
acts for the purposes of a nut precisely and specifically as the nut 
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acts in the wrench described in the patent from which I have 
quoted. 

Now, it is clear there isno invention in carrying this nut up to 
this position, because there is nothing new in it. The sleeve which 
has been removed from this wrench, when it was in position, served 
as a long or thick washer, which it is common to place between a 
nut and that upon which it acts when the bolt is too long for its 
place, and which may or may not be used without making any ‘change 
in the office of the nut or without embodying any invention. 

So it is clear there is no novelty in the contrivance, in this double 
office of a nut. 


(The wrench just referred to is here put in evidence and marked 
“ Defendants’ Exhibit Iron Handle, Coes’ Wrench.”) 


Ad But following the cuotation just made from the patent, and 
in the same paragraph with it, I find the following sentence: 

“The nut is interiorly recessed at d for the purpose of forming a 
ferrule for the top of the wooden handle.” Now, here is where the 
novelty comes in in this wrench, and it consists in the use of this 
nut, not only for the two purposes just above referred to in the 
patent, but for the purpose as well as supporting, by means of its 
flanch, the end of the wooden handle to prevent it from splitting, 
and also against any side strain upon the handle in using the 
wrench. 

Now, this recessed nut is not in itself new. The nut found in 
the Dixie wrench is the same nut as the nut found in this Jordan. 
& Smith wrench; but in this Jordan & Smith wrench the wooden 
handle enters the recess or flanch of the nut, which is not done in 
the Dixie wrench in this case, marked “ Defendant’’ Exhibit Dixie 
Wrench.” 

And it is this capability of the nut with its flanch to support the 
handle by entering the handle within the recess, so that the flanch 
shall act as a ferrule to support the handle, that constitutes the 
novelty of this wrench, as I understand it. 

The supporting of the handle in this wrench by means of a flanch 
or ferrule, which flanch or ferrule is connected with the bar or lever 
of the wrench so that the side action upon the handle is taken upon 
its outside instead of on its inside, is not new, broadly, in this Jordan 
& Smith wrench. 

I have before stated that the same thing was accomplished in the 
Taft wrench, and I now state that the same thing is accomplished 
in the wrench marked “ Defendants’ Exhibit Coes’ Wrench , Original 
Manufacture,” and it is also in the wrench marked “ Complainant’s 
Exhibit Coes’ Old Wrench.” 

So that the novelty must and does consist 1n the use of the flanch 
upon the nut instead of the flanch being upon the step plate, as in 
the “ Coes wrench, original manufacture,” and in the Taft wrench 
marked “ Defendants’ Exhibit Taft Patent Wrench,” and Complain- 
ant’s “ Exhibit Coes’ Old Wrench.” 

But going now to the wrench marked “ Defendants’ Exhibit 
Riveted Wrench,” I find in that wrench that the side strain of the 
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handle is supported by the bar of the wrench by means of a 
45 flanch upon the step plate, and that the end thrust of the 

screw is taken upon the bar of the wrench by means of a pin 
or bolt which passes through the step plate and through the 
bar, which bolt performs the double function or double office of the 
nut f, referred to in the patent; but this pin does not perform the 
function of the flanch upon the nut, that office being performed by 
the flanch upon the step plate. 

So that there is nothing in the wrench described in the reissue 
upon which this suit is brought, either in its construction or mode 
of operation, that is not found in this wrench with the bolt through 
it, marked “ Defendants’ Exhibit Riveted Wrench,” except what in 


‘this patent is called the “removability of the parts” (to which I 


shall have occasion to refer again further on), when speaking broadly. 

There is the specific @ifference already mentioned: that in one 
case the handle is supported sidewise by a flanch upon the nut, 
while in the other it is supported by a flanch upon the step plate, 
and besides, in the wrench described in the patent, the step plate is 
kept in position by a nut bearing directly against it, and which nut 
takes the end thrust of the adjusting screw, while in the wrench 
“ Defendants’ Exhibit Riveted Wrench ” the step plate is kept in 
place by a bolt passing directly through it and through the bar of 
the wrench, and which bolt takes the end thrust of the adjusting 
screw. 

But this nut, for its purposes of holding the step in place, and the 
bolt for the same purposes, are well-known substitutes for each 
other. There can be no invention in substituting one for the other 
in this case, when the purpose of holding the handle against any 
side action upon it is left out of view; or,in other words, when that 
does not enter into the combination of the construction of the 
wrench. 

Going now to the patent and continuing its reading, I find the 
following paragraph : 

“ Heretofore the part designed to perform the office of the step E 
has rested directly on the wooden handle, which was secured upon 
the bar by a light nut, 0, at the lower extremity of the bar, which 
is the present method of fastening on the handle.” 

These remarks as to the light nut 0 are not very important, any 
way, but they tend to mislead, because they might imply that in the 

construction of the old Coes wrench a lighter nut must be 
46 used than in the wrench described in this patent—I mean 

the nut for holding the step plate in position. There is no 
such necessity ; nor is the screw upon which the nut goes in the old 
Coes wrench described in the original Coes patent any smaller than 
can be used in the wrench described in the reissue upon which this 
suit is brought, so long as the mortise through the step plate is of 
the same size in both wrenches. 

It will be seen in reference to the drawing of the original Coes 
patent that the bar or lever of the wrench outside of the step plate 
2 is all the way of the same size, and that the screw at the end of the 
bar is as large as that bar anywhere between the step plate 7 and the 
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screw, so that the screw at the end of the bar may be as large as will 
pass through the mortise of the step plate, and it cannot be any 
larger if the screw were made directly below the step plate 7 instead 
of at the end of the bar, so that nothing as to the size of the screw 
enters into the novelties of this contrivance. 

The patent then goes on and states as follows: 

“Tt is known that previous to this invention steps have been 
forged or otherwise produced solid with the bar, and this became as 
much a part of it as the solid head at extremity of bar.” ys 

Now, as to what peculiar construction of the Coes wrench or any 
other wrench this refers I do not understand, but the patent con- 
tinues as follows: 

“ And also by riveting ‘to reach similar result.” 

Now, the result to be reached there, as I understand it, is to take 
out of the wrench its liability to destroy the wooden handle, and 
that liability, as I have already stated, is taken out of the wrench by 
putting through it the bolt, as on Defendants’ Exhibit Riveted 
Wrench, as I have already explained in this answer; so that there 
is nothing new, except the specific means, as I have stated, of reach- 
ing this result, when examined in the light of the patent originally 
granted to Taft, now in this case, and in the I'ght of the wrench 
marked “ Defendants’ Exhibit Riveted Wrench.” 

The patent continues: 

“But such method, by making a permanent fastening, renders it 
impossible or a work of great difficulty to displace the step in order 

to remove the sliding jaw for repairs. It will be observed 
47 that, while Jordan & Smith’s method of fastening is as firm 

as the permanent fastenings last above referred to, their step 
can readily be removed and again put in place at pleasure.” 

Now, I am unable to discover how there can be any invention in 
the mere difference between the removability and non-removability 
for the purposes of repairs in this wrench, Defendants’ Exhibit Riv- 
eted Wrench. I have already said the bolt in this wrench was 
riveted over at its ends to keep it in its place, and this riveting over 
is all that prevents the removability of the parts. 

But suppose that, in the place of riveting over this bolt, the pin 
or bolt were made a little tapering and driven tight into a tapering 
hole, then the bolt would be removable and all the parts would be 
removable, just as much, in fact, as they arein the wrench described 
in the patent. I have here a wrench constructed as I have sup- 


posed. 
(The wrench referred to is put in evidence and marked “ Defend- 
ants’ Exhibit Bolted Wrench.”) 


Now, there is no novelty or invention in going from the wrench 
Defendants’ Exhibit Riveted Wrench to the wrench Defendants’ Ex- 
hibit Bolted Wrench, because they are both well-known methods uf 
keeping the pin or bolt in place, and were so well known many years 
before the date of the invention of Jordan & Smith, or of Coes him- 
self, for that matter, and therefore the mere fact of removability in 
contradistinction to non-removability, as set out in this patent, does 
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not involve invention when looking beyond the specific means by 
—— r difference between removability and non-removability is 
reached. 

Moreover, there is not the slightest difference either in the con- 
struction or arrangement of the wrench Defendants’ Exhibit Bolted | 
Wrench and the wrench described in the patent from which I have 
last quoted, except in the specific means entering into its construc- 


- tion; and the specific means used by Jordan & Smith in their wrench 


do not make that wrench act any differently in its mode of opera- 
tion from the specific means employed in Defendants’ Exhibit 

Bolted Wrench or Defendants’ Exhibit Riveted Wrench. 
Int. 11. What do you understand to be the elements of the com- 
bination referred to in the first claim of complainant’s reissue No. 
5294, and described in the body of the specification ; and, in 


‘48 view of the prior structures already considered, what, if any- 


thing, do you find substantially new in such combination? 


(The fore part of the question objected to as referring solely to the 
legal construction of the language used in the patent.) 


Ans. The first claim reads as follows: 

“1. The step, combined with the wrench bar and supported by 
the nut F or its equivalent at the place where the step is connected 
with the bar in such manner that the step can be removed from the 
bar without cutting or abrasion of parts.” 

Now, I do not understand that this clause of claim makes any ref- 
erence to the handle of the wrench—that is to say, any reference to 
thesleeve which constitutes the handle of the wrench—and, inasmuch 
as it does not, it seems to me it does not refer to the flanch upon the 
nut, because that flanch is of no use upon the nut unless the handle 
is upon the wrench and goes into it. 3 

If we take the wrench described in the patent and referred to in 
the claim just quoted and take off the wooden handle or sleeve, then 
the flanch upon the nut becomes useless, and therefore it may as 
well be taken from the nut, and so I have taken one of the com- 
plainant’s wrenches made in accordance with its patent and had 
the flanch or ferrule cut from the nut, leaving what [ understand to 
be referred to in the first clause of the claim, as represented by this 
wrench. 


(The wrench referred to is put in evidence and marked “ Defend- 
ants’ Exhibit First-Claim Wrench.” 


I have not overlooked the fact that in the clause of the claim 
quoted the nut is called “the” nut and not a nut, and the nut has a ~ 
flanch upon it, but that flanch does not enter into the combination 
of the wrench if the sleeve be left out of the wrench. 

Now, there is nothing new in this combination, as is shown by 
reference to Defendants’ Exhibit “Coes’ Original Patent Wrench,” 


‘because the nut upon the bar in the Coes wrench acts in combina- 


tion with “the step, combined with the wrench bar and supported 
by the nut F or its equivalent, at the place where the step is con- 
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nected with the bar, in such manner that the step can be removed 
from the bar without cutting or abrasion of parts.” 
I do not mean to say that in that wrench the nut, in order 
49 to effect this, is or must be immediately against the step plate, 
but it is kept in “ the place where the step is connected with 
the bar ” just as much and as well whether the nut bear against a 
sleeve, if the sleeve is sufficiently strong or directly against a plate, 
performing all the requirements of a wrench, to all intents and 
purposes, in that position if the sleeve of the wrench be left out of 
the combination or if the sleeve of the wrench enter into the com- 
bination and is made of iron instead of wood; and this, in the 
Coes wrench, is accomplished “in such manner that the step can be 
removed from the bar without cutting or abrasion of parts,” the 
same as in the wrench described in the patent and referred to in 
the first clause of claim, as I understand it. 
So there is nothing new in the combination referred to in this 
claim, if I am correct in regard to the reference. 


(Adjourned.) 
Marcu 1, 1879. 


Int. 12. The evidence shows that in the manufacture of the Dixie 
wrenches the upper ends of the handles were entered into the recess 
of the nut in such manner that the flanch served as a ferrule for the 
handle. Assuming this to be the fact, what, if anything, would 
there be new in the combination recited in the second claim of the 
complainant’s reissue 5294 and described in the body of the speci- 
fication, if that claim be so construed that the words “the wrench 
bar” therein should be taken to mean a wrench bar to which the 
recessed nut F is applicable for the purposes of withstanding the 
end thrust of the parts above it, and of receiving, supporting, and 
protecting the handle by the flanch upon it? 

Ans. Nothing; because in the Dixie wrench inquired of there is 
the nut F déombined with a wrench bar and interiorly recessed at 
D for the purpose inquired of in the question. 

Int. 18. What do you understand to be referred to in the third 
claim of complainant’s reissue No. 5294 and described in the body 
of the specification, and how is the combination of elements desig- 
nated therein to be distinguished, if at all, from the combination 
specified in the first claim ? 

Ans. The third claim inquired of reads as follows: 

“The nut F, combined with the threaded bar and per- 
50 forming the office of supporting the step, and also of rigidly 
fastening it to the bar, for the purpose set forth.” 

I understand this claim to refer to the nut F combined with the 
threaded bar and also with the step plate, because the step plate 
could not be supported by the nut unless it were put into combina- 
tion with it and the bar in this construction; and when they are 
so combined the step can be removed without cutting or abrasion of 
varts. 

. And therefore I consider that the same parts are referred to in 
the third claim asin the first—no more and no less. 
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I understand that the sleeve is not contained in either combina- 
tion of either the first or third claim. 

Int. 14. In the body of the specification there is language de- 
scriptive of what is there spoken of as a double office of the nut F, 
namely, “that of supporting the step, and also that of fastening it 
rigidly to the bar,” by griping the step plate between the nut F and 
the shoulder 6 upon the bar; and the third claim contains language 
substantially identical with that which I have quoted. 

Taking this so-called double office of the nut into view, are you 
able to distinguish the combination specified in this third claim 
from that specified in the first claim ; and, whether it is or not to be 
so distinguished, what, if anything, do you find new therein ? | 

Ans. Nothing. I have already said, in answer to the question 
regarding the third claim, that the parts referred to in that claim, 


‘In my judgment, were represented and embodied in the wrench 


marked “ Defendants’ Exhibit First-Claim Wrench ;” and I have 
also said that the parts referred to in the third claim were, in my 
judgment, the same as those referred to in the first claim, and 
therefore this wrench, Defendants’ Exhibit First-Claim Wrench, 
embodies the parts referred to in the third claim, and I have said 
that everything that was there embodied was found in the original 
Coes wrench, Defendants’ Exhibit “ Coes’ Original Patent Wrench,” 
and that this last-named wrench was found described in Coes’ orig- 
inal patent. 

Int. 15. In your examination of the complainant’s reissue No. 
5294 you have pointed out what you have found to be new in the 
structure therein described, independently of the claims. Will you 

now compare the wrench complained of, exemplified by 
ol “Complainant’s Exhibit Defendants’ Manufacture,” with the 

wrench described in the reissue, and state whether you find 
anything in the wrench of defendants’ manufacture complained of 
substantially like anything which possesses any novelty in the 
wrench described in the complainant’s reissue? And give your 
reasons for such opinions as you may express. 

Ans. No; Ido not. I have already said in this deposition that 
the wrench described in the complainant’s patent had nothing new 
in it, in its mode of operation, and I repeat the same here, with this 
addition, that there is nothing new in its mode of operation, whether 
considered broadly or narrowly, either specific or otherwise. 

Going to its construction, I find that there is nothing broadly new 
in that, but what there is new consists in the specific means used in 
its construction for the support of its parts in the various operations 
of the wrench. These specific means consist of the nut, with the 
flanch attached to it, in combination with the bar or lever of the 
wrench and with the step and the sleeve or handle which goes 
within the flanch upon the nut, by means of which flanch and nut 
the handle is kept firm upon the bar of the wrench at its upper end, 
the inside of the flanch supporting the handle upon its outside and 
preventing it from splitting or being thrown sideways in the use of 
the wrench. 

If there is anything in this wrench of complainant coming up to 
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the dignity of invention it must stand upon the narrow ground of 
the specific devices mentioned, because that, broadly speaking, the 
same had been accomplished in the riveted wrench to which I have 
referred to in this deposition. Going now to “Complainant’s Exhibit 
Defendants’ Manufacture” I find the devices there essentially differ- 
ent from what they are in the complainant’s wrench. This wrench 
which is alleged to infringe complainant’s patent has no recessed 
nut, nor is there any flanch upon the nut; but there isa flanch upon 
the step plate, just the same as in the Taft wrench and for’/the same 
purpose, and just the same as in the “ Coes wrench, original manu- 
facture,” and for the same purpose, and just the same as in the 
“riveted wrench” and for the same purpose, and just the .same as 
“Complainant’s Exhibit Coes’ Old Wrench” and for the same pur- 
ose. 
: Now, this wrench which is alleged to infringe is constructed 
52 by taking the Coes wrench, original manufacture, and taking 
off the nut which holds the sleeve and the sleeve and cutting a 
thread upon the bar within the flanch upon the step plate and put- 
ting a nut on the bar up inside of that flanch, and then inserting the 
handle in the flanch upon the plate just as it was before, except at a 
less distance within the flanch, and putting on the nut at the bottom 
of the handle just as it was before, thus changing the original Coes 
manufacture to the new Coes manufacture, which is alleged to in- 
fringe the complainant’s patent. 

Suppose, now, we wish to change the wrench, old Coes manufact- 
ure, to the complainant’s wrench; the first thing that would have 
to be done would be to cut off the flanch upon the step plate in the 
original Coes manufacture wrench and throw it out of the construc- 
tion of the wrench, then take the Dixie nut with its flanch and put 
it onto a thread upon the bar and up against the step plate without 
the flanch, as I have before stated ; then fit the sleeve of the wrench 
into that flanch and hold it up to the flanch by means of the nut at 
the end of the bar, just as was done before in the Coes wrench. 

Now, these are two ways or two sets of means for accomplishing 
a similar result, the means being entirely different, and by “ entirely ” 
I mean as a whole. 

Suppose, now, that after the flanch is cut away from the step plate 
in the original Coes manufacture wrench and thrown out of the 
wrench, as I have before supposed, and then the nut which supports 
the step plate in the wrench which is alleged to infringe were put 
up against the step plate as it is in “ Complainant’s Exhibit Defend- 
ants’ Manufacture,” then there would be nothing left to support the 
handle or sleeve of the wrench by the outside of the sleeve, but it 
would have to be entirely supported by the inside. 

The wrench I have here shows just what [ mean. 


(The wrench referred to is offered in evidence and marked “ De- 
fendants’ Exhibit Flanchless Wrench.”) 


There is another difference, which grows out of the differences 
which I have mentioned: The nut in the wrench “ Complainant’s 
Exhibit Defendants’ Manufacture ” performs the two offices set out 
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with a good deal of verbiage in the complainant’s patent, which two 
offices consist in holding the step plate rigidly to its shoulder, 
o3 and also of taking the end thrust of the adjusting screw in 
the use of the wrench; but I have shown that these two offices 
of the nut are found in the original Coes patented wrench. 

I have also found that the nut with its flanch, in the complain- 
ant’s wrench, supported the sleeve in its side action as well as per- 
forming the other two offices, but that is not the case in the wrench 
“Complainant’s Exhibit Defendants’ Manufacture;” and I have 
also shown that without this third accompaniment or quality of the 
nut in complainant’s wrench there is nothing new in its combina- 
tion with the step and with the bar of the wrench. 

And there still remains to be mentioned this difference in the two 
wrenches: In the complainant’s wrench the handle is supported 
' upon its outside by the bar of the wrench at the point where the 
screw thread is, upon which the nut goes. 

In the wrench Complainant’s Exhibit Defendants’ Manufacture 
the handle is supported upon its outside by the bar of the wrench 
by means of the step plate, where it is mortised onto the bar of the 
wrench, the same as is done in the wrench “ Defendants’ Exhibit 
Riveted Wrench.” 

Int. 16. Assuming the first and third claims of complainant’s 
reissue 5294 to each embrace, in the combination therein speci- 
fied, respectively, that feature of construction possessed by the nut 
F which you have called the flanch upon it, and the offices per- 
formed by such flanch, do you or not find the same to be substan- 
tially embraced or embodied in defendants’ wrench complained of, 
illustrated by “Complainant's Exhibit Defendants’ Manufacture?” 

Ans. No. 

Int. 17. Do you find the combination of devices specified in the 
second claim of complainant’s reissue No. 5294 to be substantially 
embraced or embodied in defendants’ wrench complained of, illus- 
trated by “Complainant’s Exhibit Defendants’ Manufacture ? ” 

Ans. If the flanch with the handle or sleeve be considered as 
making part of the eombination claimed, no. 

If the flanch be not considered as making part of the combination 
claimed, yes. 

Int. 18. The language of this second claim is as follows: 
54 “2. The nut F, combined with the wrench bar, and interi- 
orly recessed at d, for the purpose set forth.” 

What do you understand to be the purpose set forth in the speci- 
fication for which the nut F is interiorly recessed at d ? 

Ans. To receive the handle and support it upon the bar as I have 
stated it was supported. 

Int. 19. Do you or not understand that the flanch with the handle 
or sleeve is referred to in this second claim as making part of the 
combination therein specified ? 


(Objected to as calling for legal construction solely of language 
used in the patent.) 


Ans. No; Ido not. I think it was intended to leave it out, and 
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I think the language does leave it out; but this, I well understand, 
is a question of law which it is not for such as me to answer, except 
so far as [I understand the paper is descriptive of the parts referred 
to in the claim of the patent, taken together with the whole patent. 

Int. 20. If the flanch upon the nut F be considered as not mak- 
ing part of the combination referred to in the second claim of com- 
plainant’s reissue No. 5294, what, if anything, do you find to be new 
in the combination, so considered ? 

Ans. Nothing. I have already shown that the same existed in 
the original Coes patented wrench, including the nut F, the step 
plate, and the wrench bar, but without the recess or flanch upon the 
nut, so that whether the second claim includes the step plate or not, 
it is not new if you leave out the flanch upon the nut F. 

Int. 21. In the course of the evidence introduced on behalf of 
complainant in this case it has been said that the wrench described 
in complainant’s reissue patent No. 5294 belongs to that class of 
wrenches having a fixed and a movable jaw, which are known as 
“hammer wrenches.” Is the term “hammer wrench” necessarily 
descriptive of this class ? 

Ans. No; it is a new name to me. I have never heard them 
called hammer wrenches, but I have heard them called monkey- 
wrenches. 

I have before me an unabridged copy of Webster’s Dictionary of 

the edition purporting to have been published in 1876, and 
a5) turning to the word “ monkey-wrench ” I find it to mean “a 

wrench or spanner having a movable jaw,” and I also find 
there a pretty poor picture of the old English wrench which is in 
this case; and this old English wrench is a wrench which can be 
used as a hammer when it is not in use as a wrench; but it can 
never be used as a hammer when it is used as a wrench, and there- 
fore it is not a hammer wrench. 

I have observed that in the original patent to Coes the outer jaw 
of the wrench is termed the “ hammer jJaw;” but that feature of the 
jaw which enables it to be used as a hammer has nothing to do 
with its uses asa wrench. ‘This wrench, marked “ Defendants’ Ex- 
hibit Riveted Wrench,” is just as much a Coes wrench, notwith- 
standing it has that feature of the outer jaw which makes it a ham- 
mer jaw removed; or, in other words, notwithstanding the wrench 
has been made without it. 

Int. 22. The expert who has testified in behalf of complainant in 
this case has said, referring to the construction of the wrench de- 
scribed in complainant’s reissue No. 5294, that “this mode of fasten- 
ing the step does not in any manner weaken the wrench bar, but, 
on the contrary, strengthens it.” Is this statement strictly and me- 
chanically correct, in your judgment? 

Ans. No. It does weaken the wrench bar more than would be 
done if the nut were put at the end of the wrench bar, everything 
else being equal—that is, the mortise through the step plate being 
of equal size in both cases. 

This iron-handle Coes wrench has two screws upon it—one at the 
end of the wrench bar and the other immediately below the step 
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plate. These screws are both of a size, and may be as large as will 
pass through the mortise in the step plate. In the wrench Coes’ 
original patent wrench the screw at the end of the wrench bar is 
of the same size as the wrench bar immediately below the step plate, 
where the screw is on the bar of the wrench last referred to, and 
the whole may be as large as will pass through the mortise in the 
step plate. Now, in order to carry the nut from the end of ‘the bar 
up to the step plate, the bar of the wrench must be threaded up 
near the step plate all the way, or else bossed out between the screw 

at the end of the bar and the screw next the step plate, as is 
56 done in Defendants’ Exhibit “ Iron-Handle Coes’ Wrench ; ”’ 

and this cannot be done in the original Coes wrench without 
weakening the wrench bar, as will be obvious, because that when 
the thread is cut upon the wrench bar it is weaker than it was be- 


.fore the thread was cut, and this weakening comes at the point 


where the bar is most likely to bend when it is used as a lever for 
turning the wrench, which is near the step plate. 


(Adjourned.) 
Marcu 38, 1879. 


Cross-examination by W. E. Stmonps, Esq., of counsel for 
complainant: 


Cross-int. 23. Do you find in the wrench “ Complainant’s Exhibit 
Defendants’ Manufacture” a step combined with the wrench bar 
and supported by a nut at the place where the step is connected 
with the barin such manner that the step can be removed from the 
bar without cutting or abrasion of parts? 

Ans. Not quite. I find the step is supported upon the bar by the 
nut immediately adjacent to the step, but not at the point where the 
step is connected with the bar. 

The step is connected with the bar by means of a mortise through 
the step which fits upon the bar, and the step rests against a shoulder 
also upon the bar, against which shoulder it is kept by the nut upon 
the opposite side of it. 

Cross-int. 24. What is the distance between the bottom or lower 
end of that mortise and the top of that nut? 

Ans. There is no distance, if I understand the question. I un- 
derstand the question to mean that the bottom of the mortise is at 
that side of the plate against which the nut bears, and that the top 
of the nut is at the side that bears against the plate, and one begins 
where the other leaves off. 

Cross-int. 25. With reference to the following-named exhibits, put 
in evidence by defendants, viz., “ Old English Wrench,” “ Merrick 
Wrench,” “ Coes Original Patent Wrench,” “ Coes Wrench, Original 
Manufacture, ” « Dixie Wrench,” “Taft Patent Wrench,” and “ Riveted 
Wrench,” do you find in any one of these exhibits a step combined 
with the wrench bar and supported by a nut, or its equivalent, 

when that nut, or its equivalent, is located at the place 
57 where the step is connected with the bar, or “immediately 
adjacent ” to such place, and when the manner of such sup- 
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port is such that the step can be removed from the bar without cut- 
ting or abrasion of parts? 

Ans. No; strictly speaking, I do not; but leaving out of the 
question “ without cutting or abrasion of parts,” then the answer is 
yes. 

In this riveted wrench the bolt is equivalent to the nut and a 
well-known equivalent for it in the wrench ‘Complainant’s Exhibit 
Defendants’ Manufacture,” and the bolt in one holds the plate upon 
the bar in the same position that the nut holds the other, only the 
plate is held upon the bar by the bolt directly at the pomt where 
the plate is supported by the bar instead of below, as the nut holds 
it. 

Now, this riveting of the bolt has nothing todo with holding the 
plate upon the bar; it is for the purpose of preventing the pin from 
being jarred loose and lost out. If the bolt were driven in tight the 
operation of the wrench would be just the same in every particular, 
not only in its mode of operation but in its entire structure. There 
is no different strain upon the bolt in the use of the wrench, whether 
it is held in place by riveting or driven tight into its place so that it 
will stay there, as is done in the wrench Defendants’ “ Exhibit Bolted 
Wrench ;” and I have already said that there was no invention be- 
tween the riveted wrench and the one last referred to, and in the 
wrench last referred to I do find “a step combined with the wrench 
bar and supported by a nut or its equivalent, when that nut or its 
equivalent is located at the place where the step is connected with 
the bar or ‘immediately adjacent’ to such place, and when the man- 
ner of support is such that the step can be removed from the bar 
without cutting or abrasion of parts.” 


(All of the answer after the word “ No” objected to as irresponsive.) 


Cross-int. 26. Did you ever see or know of, either in market or 
in use, a wrench constructed like Defendants’ Exhibit “ Riveted 
Wrench,” or a wrench constructed like Defendants’ Exhibit “ Bolted 
Wrench ?” 

Ans. I don’t remember that I ever did. 

Cross-int. 27. How long have you been a machinist or expert? 

Ans. I went to my trade as a machinist when I was about 
58 sixteen, I believe, and I am now seventy-four; and my occu- 
pation has been either machinist or expert, or both, since I 

was sixteen, nearly all the time. 

Cross-int. 28. What do you mean by “ cocking,” as you have used 
the word ? 

Ans. I mean that in these monkey-wrenches the inner jaw which 
slides upon the bar to adjust it, and when the wrench is put to use 
after the adjustment, the nut or bolt, or whatever is acted upon by 
the wrench, acts upon that jaw at one side of the bar, ang therefore 
tends to tip that jaw upon the bar, so that the jaw would turn upon 
the bar as the cock of an old-fashioned musket turns upon its 
tumbler when the cock was drawn back—that is, so far as it could 
turn upon the jaw—there being nothing but the mortise to prevent 
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it, and the bar and the Jaw would both be ruined in a little while if 
it was not otherwise supported. 

Cross-int. 29. Then, is it an improvement or advantage to prevent 
the cocking of the Jaw? 

Ans. Certainly it is; it is an advantage; I don’t know what you 
mean by “improvement.” [ have never seen a monkey-wrench 
without something to prevent this cocking. 

Cross-int. 30. What partsand what mode of operation must a 
wrench have to be a Coes wrench, within your meaning of that 
term ? | 

Ans. The parts which are found in the wrench described in the 
original patent to Coes which is in this case and the mode of op- 
eration indicated in that patent by dotted lines indicating the out- 
lines of a hand in the drawing thereunto attached. 

It must have a jaw with a mortise upon the bar, as in the old 
English wrench and the Merrick wrench, and, integrally connected 
with that jaw, another mortised piece to slide upon the bar, and in 
this piece constituting the jaw and the other sliding block and its 
attachment, which attachment is on the side of the bar where the 
jaw extends from the bar for its work, there must bea female screw, 
and in this female screw must work an adjusting screw, having a 
step or journal in a plate also mortised upon the bar so as to sup- © 
port the other end of thescrew and thereby keep the screw parallel 

with the bar of the wrench in all directions, and on this 
59 screw there must be a rosette or wheel or button, so that the 

screw can be turned by the thumb of the operator while 
holding the wrench in his hand by its handle or lever. 

Now, it will be seen that the back thrust upon the inner jaw is 
taken upon the screw at one side of the bar instead of directly upon 
the bar, as in the old English wrench and the Merrick wrench, and 
that when the wrench is put upon a nut to turn it, with the bar next 
the operator, and the lever of the wrench is pulled towards the op- 
erator, there is no considerable tendency to cock this inner jaw be- 
cause of the support being upon one side of the jaw instead of im- 
mediately upon it; and besides that, in consequence of this second 
block in connection with the inner Jaw, there is no side strain upon 
the adjusting screw as there is in the old English wrench and in the 
Merrick wrench; nor does the screw act as a lever in any sense in 
the Coes wrench, while it does so act in the English wrench and in 
the Merrick wrench; consequently the adjusting screw may be very 
much smaller, and therefore much more easily turned by the thumb 
than can be done in the Merrick wrench, and also, in consequence 
of this difference, the rosette is always in the same place and always 
in a better place to be turned by the thumb of the operator in the 
Coes wrench than it is in the Merrick wrench. 

Cross-int. 31. You have called Coes’ original patent wrench and 
Taft patent wrench both “ Coes’ wrenches.” In the former the back 
thrust received by the adjusting screw is by it transmitted to the 
step; in the latter the back thrust received by the adjusting screw is 
not transmitted to the step, but goes directly from the screw (through 
the medium of the rosette, made integral with the screw) to the 

7—164 
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wrench bar. Now,in a Coes wrench is this difference non-essential ? 
That is, may the back thrust put upon the adjusting screw be trans- 
mitted in either of the ways named and the wrench still remain a 
Coes wrench ? 

Ans. To the question as first put, without the latter qualification 
or explanation, the answer is, No; it is essential ; the Taft wrench, 
iaken as a whole, with its wooden handle or sleeve, being better, in 
respect to the wear and tear of the wooden sleeve, because the wooden 
sleeve is relieved in the Taft wrench from the strain of the end 

thrust of the adjusting screw. 3 
60 But the back thrust put upon the adjusting screw may be 
transmitted in either of the ways named and the Taft wrench 
still remains a Coes wrench; but the Coes wrench is not a Taft-Coes 
wrench, nevertheless. 

Cross-int. 32. Did you ever see or know of, either in the market 
or in practical use, a wrench with an iron handle like the iron-handle 
Coes wrench ? 

Ans. No. 

Cross-int. 33. Is the handle of that iron-handle Coes wrench the 
same in construction (not meaning now difference in material) as the 
handle of either the “ Old English wrench,” the “ Merrick wrench,” 
“ Coes’ original patent wrench,” “ Coes’ wrench, original manufact- 
ure,” “ Dixie wrench,” “ Taft patent wrench,” “riveted wrench,” or 
the “ bolted wrench ?” 

Ans. I suppose that by this question the thing inquired of is the 
sleeve, which constitutes a portion of the handle of the wrench and 
is supported upon the wrench by the bar or lever of the wrench. 

Now, it is not the same in construction, either of itself or in the 
construction of the wrench, as the sleeve or handle of the old English 
wrench, because the sleeve of the old English wreneh has a female 
screw within it. 

But it is, per se, the same construction as the sleeve of the Merrick 
wrench for all the purposes of the wrench, but there is a ferrule upon 
the wooden sleeve of the Merrick wrench to keep the wood from 
splitting; but if the ferrule were omitted the sleeve, so long as it 
lasted, would be just as good without the ferrule as with it, while the 
iron sleeve inquired of, being of iron and not of wood, needs no fer- 
rule, because it would be no stronger with a ferrule than it would 
— provided the ferrule were of the same material with the 
sleeve. 

The same remarks which [ have made regarding the Merrick 
wrench hold good concerning the Coes original patent wrench ; but 
when we come to the Coes wrench, original manufacture, we find 

that the ferrule which is upon the sleeve and also upon the step plate 
performs a double office. It prevents the wood from splitting and 
supports the sleeve upon the outside against any side strain which 

comes upon the inside of the sleeve in the Merrick wrench 
61 and in the Coes original patent wrench. This is an essential 

and important difference when the sleeve is made of wood; 
but if the sleeve were made of iron it would be of no importance 
that I can see, because that if the sleeve were made of iron it might 
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as well be supported directly upon the bar as indirectly upon it in 
the same neighborhood, just as is done in the Coes original patent 
wrench and the Coes wrench with the iron sleeve inquired of. 

In the Dixie wrench the wooden handle is indirectly connected 
with the bar of the wrench by means of a flanch upon a nut screwed 
upon that bar, but if the handle were made of iron this would be of 
no importance. In the Taft patent wrench the sleeve is indirectly 
connected with the bar by means of a flanch upon the step plate, 
and this is important so long as the sleeve is made of wood, but it 
would have no importance if the sleeve were made of iron, so far as 
I can see, and the same remarks apply to the riveted wrench and 
bolted wrench. 

Cross-int. 34. Was the iron-handle Coes wrench made as it is at 
your own suggestion ? 

Ans. Yes. 

Cross-int. 35. The iron handle of that wrench contains an inte- 
rior chamber which is not filled by the bar or lever of the wrench 
when the handle isin place upon the bar. Are the handles of any 
of the other wrench exhibits in this case constructed in like 
manner ? 

Ans. Not exactly, but substantially some of them are. I told the 
maker of this wrench to make the handle in this way in order that 
it might be lighter than it would be if it was not chambered out ; 
but this chambering out has nothing to do with the operation of 
the wrench or with the structure of the wrench, so far as concerned 
with its mode of operation. 

The sleeve fits the bar of the wrench at each end, and that is 
enough, especially when the material is of iron, and one-third of 
the wood might be chambered out in this Coes original patent 
wrench without affecting its structure in any substantial manner 
for its purpose. 

Cross-int. 36. Can an iron handle, like that shown in the “ iron- 
handle Coes wrench,” be made as cheap in practical manufacture 

as a wooden handle like that on the bolted wrench? 
62 Ans. No. 
Cross-int. 837. Would an iron handle like that of the iron- 
handle Coes wrench be as agreeable to the feeling in the hand of a 
user in a frosty atmosphere as a wooden handle, like that on the 
bolted wrench? 

Ans. No; especially when handled without mittens. 

Cross-int. 38. Does the nut under the step in the wrench described 
in complainant’s reissue perform the office of relieving the handle 
from end thrust well and thoroughly ? 

Ans. Yes. 

Cross-int. 39. Did you ever see or know of a wrench in the market 
made with three rosettes, like those in Defendants’ Exhibit “ Taft 
Patent Wrench ?” 

Ans. Not that I now recollect of. I have never dealt in wrenches 
any further than I have purchased for my own use, and I always 
purchased the Coes wrench, original manufacture; that was good 
enough for me. 
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Cross-int. 40. Do you mean to be understood that the various 
exhibits, wrenches and wrench patents, which you have referred to 
in you examination so far illustrate the whole state of the art in 
the making of wrenches with adjustable jaws down to the time of 
the issue of Jordan & Smith’s original patent already in evideuce ? 

Ans. No; I don’t mean to be understood as saying anything dif- 
ferent from what I have said. I haven’t said that that I know of. 

HERVEY WATERS. 

Attest: CHAS. H. SWAN, 

Special Examiner. . 
63 Evidence for Complainant in Reply, Taken Pursuant to the Sixty- 
seventh Rule of the Supreme Court of the United States, in 

Equity, as Amended, Before me, William H. Myer, Special Examiner. 


New York City, July 16, 1879. 


Present: W. E. Simonds, Esq., of counsel for complainant; G. L. 
Roberts, Esq., of counsel for defendants. 


Complainant’s counsel offers in evidence a certified copy of the 
letters patent granted to Loring Coes for improvement in the method 
of constructing screw wrenches, dated April 16, 1841, and numbered 
2054. The same is marked “Complainant’s Exhibit Coes 1841 
Patent.” 

(Counsel for defendants objects to the introduction in evidence of 
the said copy and to the marking of the same as an exhibit in this 
case on the ground that the same patent has been correctly exempli- 
fied by the Defendants’ Exhibit “ Coes’ Original Patent,” already in 
evidence, and that this copy offered in evidence by complainant’s 
counsel is not strictly accurate in all respects, especially in the de- 
lineations and representations of the drawings attached thereto.) 

Complainant’s counsel offers in evidence a wrench having a part 
of the bar or step slabbed off or cut away. The same is marked 
“Coes’ Wrench, Original Manufacture, Unused.” Counsel explains 
that he does not intend to be understood that this wrench was made 
by Mr. Coes, but that it is offered as an illustrative exhibit. 

(Counsel for defendants objects to the introduction of the said 
wrench as an exhibit and to the designation of the same as specified 
on the ground that it is unaccompanied by proof as to its substan- 
tial accuracy as an illustration of what counsel for complainant as- 
sumes it to represent. : 

Complainant’s counsel replies that the exhibit last referred to is 

offered in evidence for identification hereafter.) 
64 Complainant’s counsel offers in evidence (to be identified 
hereafter) a wrench, to be marked “Complainant’s Exhibit 
Coes’ 1841 Fillet Wrench.” 

(Counsel for defendants objects to the introduction in evidence of 
the last-named wrench and to its designation as specified in the 
absence of any proof as to the same, and further as inadmissible, 
irrelevant, and incompetent at this stage of the cause.) 
Complainant’s counsel offers in evidence a certified copy of the 
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reissued letters patent granted to Loring Coes for improvement in 
screw wrenches, dated June 26, 1849, numbered 139, and the same 
is marked “Complainant’s Exhibit Coes’ 1849 Reissue.” 

(Counsel for defendants objects to the introduction in evidence of 
the last-named copy as immaterial and inadmissible at this stage of 
the cause, and further as not entirely accurate in the delineations 
and representations of the drawings attached thereto.) 

Complainant’s counsel offers in evidence a certified copy from the 
files of the Patent Office of the file wrapper, contents, and drawing 
in the matter of the reissue letters patent granted Loring Coes June 
26, 1849, No. 139, for improvement in screw wrenches, and the same 
is marked “Complainant’s Exhibit Coes’ 1849 Reissue Application.” 

(Counsel for defendants objects to the introduction in evidence of 
the last-named copy as immaterial, inadmissible, and incompetent, 
and further as not entirely accurate in the delineations and repre- 


‘ sentations of the drawings attached thereto.) 


Complainant’s counsel offers in evidence a certified copy of letters 
patent granted to George C. Taft, assignor to Henry W. Mason, for 
improved screw wrench, June 16, 1857, numbered 17609, and the 
same is marked “Complainant’s Exhibit Taft’s 1857 Patent.” 

(Counsel for defendants objects to the introduction in evidence of 
the last-named copy as immaterial and inadmissible at this stage of 
the cause.) 

Complainant’s counsel offers in evidence a wrench (to be identi- 
fied hereafter), and the same is marked “Complainant’s Exhibit 
Taft’s 1857 Wrench.” 

(Counsel for defendants makes the same objection to the 
65 introduction in evidence of the wrench last named as to copy 
marked “Complainant’s Exhibit Taft’s 1859 Patent.”) 

Complainant’s counsel offers in evidence a certified copy of the 
letters patent granted to George C. Taft May 25, 1858, numbered 
20379, for improved wrench, and the same is marked ‘‘ Complain- 
ant’s Exhibit Taft’s 1858 Patent.” 

(Counsel for defendants objects to the introduction in evidence of 
the last-named copy as immaterial and inadmissible at this stage of 
the cause.) 

Complainant’s counsel offers in evidence (to be identified here- 
after) a wrench, and the same is marked “ Taft’s 1858 Wrench.” 

(Counsel for defendants makes the same objection to the introduc- 
tion in evidence of the wrench last named as to the copy marked 
“Complainant’s Exhibit Taft’s 1858 Patent.’’) 

Complainant’s counsel offers in evidence a certified copy of letters 
patent granted to Francis D. Hayward Aug. 17, 1858, and numbered 
21196, for improved wrench, and the same is marked “ Complain- 
ant’s Exhibit Hayward’s 1858 Patent.” _ 

(Counsel for defendants objects to the introduction in evidence of 
the last-named copy as immaterial and inadmissible at this stage of 
the cause.) 

Complainant’s counsel offers in evidence a certified copy of letters 
patent granted to George C. Taft April 26, 1859, No. 23798, for im- 
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proved wrench, and the same is marked “Complainant's Exhibit 
Taft’s 1859 Patent.” 

(Counsel for defendants objects to the introduction in evidence of 
the last-named copy as immaterial and inadmissible at this stag - of 
the cause.) . 

Complainant’s counsel offers in evidence (to be identified here- 
after) a wrench, and the same is marked “Complainant’s Exhibit 
Taft’s 1859 Wrench.” 

(Counsel for defendants makes the same objection to the introduc- 
tion in evidence of the wrench last named as to the copy marked 
“Complainant’s Exhibit Taft’s 1859 Patent.”) ‘ 

Complainant’s counsel offers in evidence a certified copy of the 
file wrapper, contents, and drawing in the matter of the letters 

patent granted to George C. Taft, assignor to Thomas H. 
66 Dodge, Nov. 10, 1868, No. 40590, for improvement in 

wrenches, and the same is marked “ Complainant’s Exhibit 
Application for Taft’s 1863 Patent.” 

(Counsel for defendants objects to the introduction in evidence of 
the last-named copy as inadmissible and as incompetent.) 

Complainant’s counsel offers in evidence (to be identified here- 
after) a wrench, and the same is marked “Complainant’s Exhibit 
Comp’s Pat’d Wrench. 

Complainant’s counsel offers in evidence a certified copy of the 
reissue letters patent granted Loring Coes, assignee by mesne assign- 
ments of George C. Taft, June 1, 1869, numbered 3483, for improve- 
ment in wrench, and the same is marked “ Complainant’s Exhibit 
Taft’s 1869 Reissue Patent.” 

Complainant’s counsel offers in evidence a certified copy of the 
file wrapper, contents, and drawing in the matter of the reissue 
letters patent granted Loring Coes, assignee by mesne assignments 
of George C. Taft, June 1, 1869, No. 3483, for improvement in 
wrenches, and the same is marked “ Complainant’s Exhibit Appli- 
cation for Taft’s 1869 Reissue Patent.” 

(Counsel for defendants objects to the introduction in evidence of 
the last-named copy as immaterial, inadmissible, and incompetent.) 

Complainant’s counsel offers in evidence a certified copy of the 
file wrapper, contents, and drawing in the matter of the reissue 
letters patent granted The Collins Company, assignee of L. Jordan 
and Leander E. Smith, dated Feb. 25, 1873, No. 5294, for improve- 
ment in wrenches, and the same is marked “ Complainant’s Exhibit 
Complainant’s Reissue Application.” 

(Counsel for defendants objects to the introduction in evidence of 
the last-named copy as immaterial, inadmissible, and incompetent.) 

Complainant’s counsel offers in evidence: a certified copy of the 
provisional specification filed Dec. 31, 1860, No. 3195, in the matter 
of the application of W. Eades for English letters patent for screw 
wrench, and the same is marked “ Complainant’s Exhibit Eades’ 
Provisional English Patent ;” also a certified copy of the file wrap- 
per, contents, and drawing in the matter of the application of J. E. 
Atwood for patent on wrench, filed Nov. 8, 1852, and the same is 
marked “Complainant’s Exhibit Atwood’s Rejected Application ;” 
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67 also a certified copy of the file wrapper, contents, and 

drawing in the matter of the application of Nathan Whipple 
for patent on wrench, filed May 6, 1854, and the same is marked 
“Complainant’s Exhibit Whipple’s Rejected Application ;” also a 
certified copy of the patent for-wrench granted to Henry I. Behrens, 
assignor to C. 8. Pomeroy, May 24, 1859, No. 24175, and the same is 
marked “ Complainant’s Exhibit Behren’s Patent ;” also a certified 
copy of the patent for wrench granted to A. Y. McDonald April 28, 
1863, No. 38316, and the same is marked “ Complainant’s Exhibit 
McDonald’s Patent; ” also a certified copy of the patent for wrench 
granted to Robert S. Stenton July 24, 1866, No. 56628, and the 
same is marked “ Complainant’s Exhibit Stenton’s Patent.” 

(Counsel for defendants objects to the introduction in evidence of 
the six last-named copies and each of them as immaterial, inad- 
missible, and incompetent.” 

Complainant’s counsel offers in evidence an official statement of 
the acting Commissioner of Patents, under the seal of the Patent 
Office, and the same is marked “ Complainant’s Exhibit Com mission- 
er’s Statement Concerning Coes’ 1841 Model.” 

Complainant’s counsel offers in evidence a certified copy from the 
records of the Patent Office of a special order thereof concerning 
rejected and abandoned applications, and the same is marked “ Com- 
plainant’s Exhibit Patent Office Order Concerning Rejected Appli- 
cations.” 

(Counsel for defendants objects to the introduction in evidence of 
the last-named copy as immaterial and irrelevant.) 


Attest : WILLIAM H. MYER, 
Special Examiner. 


Deposition of James Shepard. 
New York, July 16, 1879. 


Direct examination by W. E. Srmonps, Esq., of counsel for 
complainant: 


Int. 0. Are you the same James Shepard who has already testi- 


fied in this case? 
Ans. I am. 

68 Int. 1. I call your attention to the drawing in Defendants’ 

Exhibit Coes’ Original Patent, to the drawing in Complain- 
ant’s Exhibit Coes’ 1841 Patent, and to the following extracts from the 
specification in both of the exhibits just named, to wit: “The screw 
F has a milled nut, G, on or near its lower end, which, when the 
screw is placed in position, passes into asmall notch, H, represented 
by the dotted lines formed or cut in the side of the shank.” 

In the claim, “the said adjusting screw to be suitably supported 
and to have a turning or milled nut placed thereon, a portion of 
whose edge or periphery shall pass into a notch or other similar 
contrivance formed in or upon the side of the shank of the wrench, 
so that the said adjusting screw may be always kept in the same 
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position, and when revolved cause the lower Jaw to slide on the 
shank.” 

I call your attention also to the following extracts from the speci- 
fication in Complainant’s Exhibit Coes’ 1849 Reissue: 

“And my invention also consists in retaining the required posi- 
tion of the rosette, or its equivalent, by which its required motion 
is given to the sliding jaw by having its periphery work in a notch 
or recess in the bar of the permanent jaw and handle, or vice versa. 

“At the rear end the screw is provided with a head or rosette (G), 
the periphery of which turns in a notch or recess (H) made in the 
edge of the bar, as shown by dotted lines, by which the position of 
the said rosette is retained relatively to the handle.” 

I also call your attention to the following extracts from the speci- 
fication in Complainant’s Exhibit Taft’s 1858 Patent: 

“Nor do I claim a wrench having its sliding Jaw operated by a 
single male screw whose milled head enters a recess or notch made 
in tbe shank, and has a pivot extending from it and working in a 
step made in a projection from the handle, such being the construc- 
tion of the wrench of Loring Coes as patented April 16, 1841.” 

I also call your attention to the following extract from the letter 
of the Commissioner of Patents to the applicant for patent, dated 
April 13, 1863, contained in Complainant’s Exhibit Application for 
Taft’s 1863 Patent: 

“Great importance is also attached to the circumstance that, by 

virtue of the flanges on your rosette and the corresponding 
69 notches in the shank, the whole thrust of the jaw is com- 

municated directly to the shank, and consequently that the 
ferrule upon the end of the handle is relieved entirely from any 
such strain. This, though not specially adverted to, is equally the 
function of the rosette and notch in Coes’ wrench. Both the model 
and the drawing in the latter case show that the notch in the shank 
is not cut down flush with the end of the ferrule, but sufficiently 
far in front of it to prevent the possibility of contact of the rosette 
with the ferrule.” 

I also call your attention to the following extract from the appli- 
cant’s letter to the Commissioner of Patents, dated May 20, 1869, 
contained in Complainant’s Exhibit Application for Taft’s Reissue 
1869 Patent: 

“A simple traverse slot or notch in the shank for the reception of 
the rosette is not claimed per se, and hence the citing of the original 
Coes wrench as an answer to the application for reissue is giving an 
insufficient reason for the action of the office in not granting the 
reissue as prayed. It is true that the original Coes wrench shows a 
rosette fitted in a slot or notch cut in the shank.” 

Now, is or is not Defendants’ Exhibit Coes’ Original Patent Wrench 
made according to either of these drawings and citations by me? 


(Objected to by defendants’ counsel as inadmissible and incompe- 
tent— 

1. Because the citation made from the specification of Coes’ origi- 
nal patent of April 16, 1841, is not fully descriptive of the structure 
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delineated in the drawings, nor of those parts thereof specially re- 
ferred to in that citation. 

2. Because the drawing of Complainant’s Exhibit Coes’ 1841 
Patent is not an entirely accurate copy of that belonging to the said 
patent. 7 

3. Because the remaining citations contained in the interrogatory 
and the exhibits from which they are taken can have no force or 
effect in law to interpret the specification of the said Coes original 
patent, nor to define the character of the structure described therein.) 


Ans. The Exhibit Coes’ Original Patent Wrench is not made in 
accordance with the drawings of Defendants’ Exhibit Coes’ Original 
Patent in the fact of not having the head of the milled nut G rest- 

ing in a notch in the side of the bar and at a point above 
70 and isolated from the step plate I, as illustrated in the draw- 
, ings. On the contrary, in the Exhibit Coes’ Wrench the 
knurled head of the screw, which head is called a nut in the patent 
and is lettered Gin the drawing, bears with its flat side directly 
against the step plate and without any intervening shoulder, such 
as is formed by the notch on the side of the bar as represented in 
the drawing, but the side of the bar is open on its end, and when 


the step plate is removed furnishes no obstruction to the longitudi- ° 


nal movement of the screw in a direction towards the handle. In 
the drawing, however, the shoulder of the notch on the side towards 
the handle would, if embodied in a wrench, furnish an obstruction 
to such a movement of the screw. 

The step plate [ in the drawing is represented as projecting upon 
two opposite sides of the ferrule. In the Exhibit Coes’ Original 
Patent Wrench the step is made proportionately smaller, and instead 
of projecting beyond the ferrule on the side opposite the screw it is 
substantiallv flush therewith. Furthermore, in the wrench exhibit 
the shank inside the handle is of substantially uniform diameter 
from its outer end to a point inside of the step plate. No such con- 
struction is represented in the drawing. There are some faint lines 
in the drawing which indicate that the bar A extends of a uniform 
size to a point nearly through the step plate I. The wrench exhibit, 
in order to conform to the drawing, should be made in the same 
way, but it is not, as I have already shown. ‘There are some other 
minor differences, which are of no particular importance. The 
same facts exist in reference to the drawing of Complainant’s Ex- 
hibit Coes’ 1841 Patent, with the exception that in this drawing the 
step plate and ferrule are substantially flush with each other on the 
side opposite the screw, but this drawing shows a step plate which 
is larger in proportion to the bar A than is the step plate in the Ex- 
hibit Coes’ Original Patent Wrench. This wrench exhibit does not 
conform to the language quoted from Coes’ 1841 patent, for the 
reason, as I have before stated, of the knurled head or nut G not 
resting in the notch in the side of the shank as represented by 
dotted lines, and, by reason of not being so constructed, the adjust- 
ing screw is not always kept in the same position, and when re- 
volved the lower jaw is not caused to slide on the shank by 
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71 means of the edge or periphery of the milled nut passing 
into a notch upon the side of the shank, as described in the 
language quoted. 

The Exhibit Coes’ Original Patent Wrench does not conform to 
the language quoted from Complainant’s Exhibit Coes’ 1849 Reissue 
for the reason that the knurled head of the screw or rosette does not 
have its periphery in a notch in the bar, or vice versa, in such manner 
as to be retained in its required position by means of shoulders 
which form the respective sides of the notch ; neither is the rosette, 
in the wrench exhibit, retained in position relatively to the handle 
by means of a notch in the bar; on the contrary, it is retained in 
position relatively to the handle by means of one side of the milled 
or knurled head bearing directly against one side of the step plate. 

The Exhibit Coes’ Original Patent Wrench does not conform to 
the language quoted from Complainant’s Exhibit Taft’s 1858 Patent 
for the reason just before stated, that the sliding jaw is not operated 
by means of the milled head of the screw entering a notch in the 
shank. 

The Exhibit Coes’ Original Patent Wrench does not conform to 
the language quoted from Complainant’s Exhibit Application for 
Taft’s 1863 Patent for the reason before specified, and that it does 
not have a notch cut in its shank, and consequently does not have 
a notch located sufficiently far in front of the end of the step plate 
(which is what I understand to be meant by “the end of the fer- 
rule ”) as to prevent the possibility of contact of the rosette with the 
step plate. 

The Exhibit Coes’ Original Patent Wrench does not conform to 
the language quoted from Complainant’s Exhibit Application for 
Taft’s 1869 Reissued Patent for the same reason before given, that 
the rosette is not fitted in a slot or notch cut in the shank. If the 
knurled head of Coes’ original patent wrench is said to be ina 
notch or recess at all, then the upper side of the step plate forms 
one wall of that recess and is a necessary part thereof in controlling 
the position of the screw; consequently the recess is not cut or 
formed in the side of the shank or bar, but in the combined bar and 


step plate. 
For these reasons I am of the opinion that the Exhibit 
72 Coes’ Original Patent Wrench is not made in conformity with 


either of the drawings or extracts inquired of. 
(Adjourned to July 17, 1879, at 10 o’clock a. m.) 


New York City, July 17, 1879. 


Int. 2. I call your attention to the following extract from Com- 
plainant’s Exhibit Coes’ 1849 Reissue : 

“And my invention also consists in retaining the required posi- 
tion of the rosette or its equivalent, by which the required motion 
is given to the sliding jaw by having its periphery work in a notch 
or recess in the bar of the permanent jaw and handle, or vice versa. 

Also to the following extract from the original specification con- 
tained in Complainant’s Exhibit Coes’ 1849 Reissue Applicatoin : 
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“And it will also be obvious that for retaining the rosette or head 
in the same position relatively to the handle, instead of the notch or 
recess in the bar, this may be inverted by having a groove in the 
periphery thereof to receive a projecting fillet from the edge of the 
bar, the one being a well-known equivalent of the other.” 

I also call your attention to the following extract from the Com- 
missioner’s letter to the applicant, dated April 13, 1863, contained 
in Complainant’s Exhibit Application for Taft’s 1863 Patent: 

“ Both the model and the drawing in the latter case show that the 
notch in the shank is not cut down flush with the end of the ferrule, 
but sufficiently far in front of.it to prevent the possibility of contact 
of the rosette with the ferrule, and that such purpose was probably 
intended is further evidenced by some remarks of his in his specifi- 
cation as first presented, but which do not appear in the patent, to 
the effect that for retaining the rosette in position a fillet may be 
projected from the surface of the shank and fitted to work in a cor- 
responding groove in the periphery of the rosette.” 

Now, is or is not Complainant’s Exhibit Coes’ 1841 Fillet Wrench 
constructed in substantial accord with these quotations and each of 
them? 


(Objected to by defendants’ counsel as immaterial, inadmissible, 
and incompetent.) 


Ans. It is. 
Int. 3. I call your attention to the affidavits of Clarendon, 
73 Wheelock, and others (eleven affiants in all), contained in 
Complainant’s Exhibit Application for Taft’s 1863 Patent. 
Does or does not that affidavit describe such a wrench as Com- 
plainant’s Exhibit Coes’ Old Wrench was when it was new? Does 
or does not that affidavit describe such a wrench as Defendants’ Ex- 
hibit Coes’ Wrench, Original Manufacture, was when it was new? 
Does or does not that affidavit describe such a wrench as Complain- 
ant’s Exhibit Coes’ Wrench, Original Manufacture, Unused (with the 
exception of the slabbing off of the bar and step plate) 1s? 


(Objected to by defendants’ counsel as immaterial, inadmissible, 
and incompetent.) 


Ans. The language in that affidavit does describe a wrench such 


as Complainant’s Exhibit Coes’ Old Wrench was when new. It also 
describes such a wrench as Defendants’ Exhibit Coes’ Wrench, Origi- 
nal Manufacture, was when new; also a wrench like Complainant’s 
Exhibit Coes’ Wrench, Original Manufacture, Unused, with the ex- 
ception of the slabbing off in order to better show the construction. 

Int. 4. Is or is not Complainant’s Exhibit Taft’s 1857 Wrench 
made in substantial conformity to the wrench described and shown 
in Taft’s 1857 patent? 

(Objected to as immaterial and inadmissible at this stage of the 


cause.) | 


Ans. It is. feg 
Int. 5. Is or is not Complainant’s Exhibit Taft’s 1858 Wrench 


ny Wi Eig eine Sate Sac Ms. Rae a> i Bie AR iMG Le ee 
~ PMO, x . ‘ Cae ey - 54 2 , FP ea te * 
SE Ree ey oom ee 2 Sak CRIN RR Sere OTS og? > 7 


60 THE COLLINS COMPANY VS. LORING COES ET AL., &C. 


made in substantial conformity with the wrench described in Com- 
plainant’s Exhibit Taft’s 1855 Patent? 


(Same objection.) 


Ans. It is. 
Int. 6. Is or is, not Complainant’s Exhibit Taft’s 1858 Wrench 


constructed in substantial conformity with the wrench described and 
shown in Complainant’s Exhibit Taft’s 1859 Patent? 


(Same objection.) 


Ans. It is. 
Int. 7. Is or is not Defendants’ Exhibit Taft’s Patent..Wrench 


made in accordance with the wrench described and shown in De- 
fendants’ Exhibit Taft’s Patent of 1863? 
74 Ans. Defendants’ Exhibit Taft’s Patent Wrench contains 
the several parts shown and described in the Taft patent of 
18638, but they are not assembled in such a manner as to operate as 
described in the patent for the following reasons: In the Defend- 
ants’ Exhibit Taft’s Patent Wrench the end of the screw bears di- 
rectly on the step plate or end of the ferrule, as it is called in the 
patent, while the projections e of the rosette do not bear at all upon 
the sides of the grooves in the bar; consequently the entire endwise 
pressure on the screw is transmitted directly to the step plate, in- 
stead of upon the bar, at a point above the plate. 

The patent shows and describes the projections of the screw head 
as resting directly against the side walls of the grooves in the bar, 
and at a point sufficiently above the step plate or ferrule as to re- 
heve “the ferrule from all strain while retaining the rosette in the 
same relative position as respects the handle of the wrench.” 

There is no such operation of the parts as they are now assembled 
in Defendants’ Exhibit Taft’s Patent Wrench. 

Int. 8. Is or is not Complainant’s Exhibit Complainant’s Patented 
Wrench made in conformity with the description and drawings con- 
tained in Complainant’s Exhibits Complainant’s Original Patent 
and Complainant’s Reissued Patent? 

Ans. It is. | 

Int. 9. Defendants’ expert, in his answer to the fifth interrogatory, 
says that the difference between the “Coes wrench” (by which I un- 
derstand him to mean either the wrench shown in Coes’ patent of 
1841 or the Coes wrench, original manufacture) and the “Taft 
wrench” (by which I understand him to mean the wrench shown 
in Taft’s patent of 1863) “constitutes a somewhat broad and essen- 
tial difference:” Do you or do you not find any such broad and es- 
sential difference between the wrenches so compared by him? 

Ans. Ido not. In the Coes wrench, either in the form patented 
or as manufactured, the end thrust of the screw is taken upon the 
bar of the wrench by means of the nut or rosette bearing directly 
upon the bar. The same is also true of the Taft wrench as described 
in the Taft patent of 1863, so that I fail to find any essential differ- 
ence. The only difference consists in a duplication of the rosette 
and grooves in the bar so as to more effectually perform the same 


function. 
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75 Int. 10. In that same fifth answer defendants’ expert says: 

“The wrench described in Taft’s patent * * * is specifically 
different from the Coes wrench in the fact that the end thrust of the 
screw is taken upon the bar of the wrench by means of the nuts or 
rosettes upon the screw bearing directly upon the bar instead of bear- 
ing upon the step plate of the wrench.” Is or is not that described 
mode of operation found in any of, and, if any, which of, the follow- 
ing wrenches: first, the wrench described and shown in Defendants’ 
Exhibit Coes’ Original Patent; second, Complainant’s Exhibit Coes’ 
Wrench, Original Manufacture, Unused; third, Complainant’s Ex- 
hibit Coes’ 1841 Fillet Wrench; fourth, Complainant’s Exhibit Taft’s 
1858 Wrench; and, fifth, Complainant’s Exhibit Taft’s 1859 Wrench? 


(Defendants’ counsel objects to su much of the interrogatory as 
refers to the four wrenches last named as immaterial, inadmissible, 
and incompetent.) 


Ans. That described mode of operation is found in the wrench 


‘ shown and described in Defendants’ Exhibit Coes’ Original Patent. 


It is substantially found in Complainant’s Exhibit Coes’ Wrench, 
Original Manufacture, Unused. In this wrench, however, a part 
of the strain or end thrust of the screw comes upon the step plate 
and part upon the rosette, bearing directly upon the bar. The mode 
of operation quoted in the question is found embodied in each of the 
three other wrench exhibits named in said question. 

Int. 11. In his answer to the seventh interrogatory, defendants’ 
expert says that the wrench described in complainant’s original and 
reissued patents is a Coes “wrench,” and that it “is substantially a 
Taft-Coes wrench.” In Defendants’ Exhibit Taft’s Patent. of 1863 
there occur the following passages: 

“The advantage of having a rosette of this form is that it sustains 
the pressure which would otherwise come upon the ferrule E, which 
pressure is often so great as to break it off or displace it, thus ren- 
dering the whole wrench useless. I am aware that the rosette of 
screw wrenches has heretofore been constructed with a screw 
thread.” Now, in your opinion, is or is not the wrench described 
in complainant’s original and reissued patent a “ Coes wrench” or 
“substantially a Taft-Coes wrench?” 

Ans. Itis not. The Coes wrench, as patented and as manu- 

76 factured, had a notch in the bar which received the head of the 
screw or rosette in such manner that the walls of the notch 

would obstruct the screw from moving longitudinally towards the 
handle, and so as to bear the entire end thrust of the screw in case 
the step plate should be let down a little away from the face of the 
rosette. Such is not true of the wrench shown and described in 
complainant’s original and reissued letters patent; on the contrary, 
the entire end thrust of the screw bears directly upon the step plate. 
If the step plate is let down a little the rosette will follow, because 
the step plate is the only device which furnishes an obstruction to 
the end thrust of the screw. For the same reason the wrench de- 
scribed in complainant’s original and reissued letters patent is not 
a Taft-Coes wrench, a8 the language quoted in the question from 
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the Taft patent shows conclusively that no device can be a Taft 
wrench in which the end thrust of the screw bears upon the step 
plate. To treat the complainant’s patented wrench as a Taft wrench 
the thread on the nut back of the step plate must be treated as the 
equivalent of the projections on the head of the screw or rosette in 
the Taft wrench, and the spiral threads on the bar below the step 
plate as the equivalent of the grooves in the bar above the step 
aay in the Taft wrench; but even when so construed it could not 
ea Taft wrench, because to receive the end thrust of the screw 
upon spiral ridges and grooves is disclaimed in the Taft patent. 

Int. 12. In his seventh answer (near the top of page 40 of the 
printed record) defendants’ expert says that he understands the 
language he has just quoted from complainant’s reissued patent to 
refer to the “ Coes proper” wrench. In view of the state of the art 
as already developed in this case, does that language so quoted refer 
to the “Coes proper ” wrench ? 

Ans. It does not, because the language quoted does not properly 
describe the Coes wrench or the operation of it, as shown in Coes’ 
original patent, in which the end thrust or back pressure was trans- 
mitted directly to the bar at a point above the step plate, so that 
none of it was thrown on the wooden handle. The language is 
only measurably true with reference to wrenches like Defendants’ 
Exhibit Coes’ Wrench, Origina] Manufacture, because in that wrench 

the greater part of the strain was received by the wrench 
77 bar instead of the step and handle, and the notch in the bar 

was the principal factor in the prevention of the end thrust, 
because that part was rigid and immovable, and it was only when 
the notch and edge of the head became worn that any substantial 
part of the end thrust or back pressure was thrown upon the 
wooden handle, and even when thus worn the handle received 
only a part of the back pressure. 

The language quoted and before referred to does properly describe 
the wrench and its operations made like Complainant’s Exhibit Taft’s 
1857 Wrench, in which the entire end thrust or back pressure was 
thrown upon the wooden handle through the step plate, and that 
when the wrench was new the same as at any other time. 

Int. 18. In his ninth answer defendants’ expert says that he un- 
derstands the language which is quoted in the question from com- 
plainant’s reissued patent to refer to the mode of construction rep- 
resented by Defendants’ Exhibit Riveted Wrench. What do you un- 
derstand that language to referto? And do you or do you not find 
in that language any description of a wrench having the construc- 
tion of parts, or the combination of parts, or the operation of parts 
illustrated in Defendants’ Exhibit Riveted Wrench ? 

Ans. I understand the language quoted to refer to one step or part 
of a process as theretofore practiced in the manufacture of wrenches, 
and not to any particular construction of a complete wrench. The 
language shows that it is old to rivet the step and wrench bar to- 
gether when considered by themselves; also by welding said parts 
together; but how they were formed, through what parts the rivet 
extended, or any other details thereof are not described, and what 
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particular devices they referred to is not apparent and cannot be 
made known unless the history of the case should in some way dis- 
close it. I do not find in the language quoted any description of a 
wrench like Defendants’ Exhibit Riveted Wrench, nor any reference 
laa combination of parts constructed and combined as in said ex- 
ibit. 

Int. 14. Does or does not a wrench having a step riveted to the bar 
come up to or have the mechanical characteristics of a wrench hay- 
ing a step plate supported by a nut upon the bar, as in complain- 

ant’s patented wrench ? 
78 Ans. It does not. First, because the step plate cannot be 

readily removed and replaced for the purpose of repairing any 
of the parts or substituting a new part for one removed ; second, it 
does not support the step plate so firmly because it is supported only 
by a rivet on two sides of the bar, whereas in the complainant’s 
wrench the complete under side of the step is supported upon all 
sides of the bar; third, under great pressure, if the step or bar did 
not bend or break, they would act like shears and cut off both ends 
of the rivet. There is no such action in the complainant’s wrench. 
The construction of the riveted wrench is much more difficult and 
requires great care in order to bring the step plate firmly up against 
the shoulder on the bar, whereas in the complainant’s wrench the 
nut will readily bring the step into place. Fourth, the step plate is 
greatly weakened by the rivet hole, and it is not strengthened by the 
rivet, so that the step plate would be liable to break off under the 
great pressure often brought to bear upon the step plate when in use, 
whereas in the complainant’s wrench the step plate is not thus weak- 
ened, but is backed up by the nut so as to be strengthened; fifth, 
the rivet hole materially weakens the wrench bar at a vital point, 
whereas in the complainant’s wrench the bar is not cut or weakened 
at all at that point, and the bar for some distance below the step is 
greatly strengthened and supported by means of the surrounding 
nut; sixth, in case it is desirable for any reason to substitute a new 
step plate, it would be very difficult to drill one so as to have the 
rivet holes therein properly coincide with the rivet hole in the 
wrench bar, and if they did not coincide they would have to be filed 
or reamed out larger, which would still further weaken the parts. 
No such difficulty exists when the step is secured by means of the 
nut, as in the complainant’s wrench. 

Int. 15. Defendants’ expert in his tenth answer (near the bottom 
of page 42 of the printed record), speaking of Defendants’ Exhibit 
Iron-Handle Coes Wrench, says it is “ made strictly in accordance 
with the wrench described in the original Coes patent, both in con- 
struction and mode of operation.” Is it so made? 

Ans. It is not so made, either in its construction or mode of opera- 
tion, because it does not have the notch in the wrench bar to receive 

the end thrust of the screw and govern the screw in position, 
79 which is a difference both in construction and mode of opera- 
tion. The construction is also different, from the fact that 


the shank which passes through the nut and handle is made of a 
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larger diameter at its lower end than it is for the greater portion of 
its length. 

It also differs from the wrench described in the patent by having 
the portion of the shank immediately below the step plate threaded 
instead of plain. It also differs from the fact that its handle is 
chambered out on the inside, which is a construction neither shown 
nor described in the patent. 

It also differs in proportion of the relative length of the handle 
and nut; also in the fact that there is no ferrule on the upper edge 
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of the handle, and in the fact stated by defendants’ expert, that the , 
handle is made of iron instead of wood. le 


Int. 16. How doesan iron-handle wrench, like this one we are now | 
discussing, compare in the points of practicability and usefulness | | 
with a wooden-handle wrench like complainant’s patented wrench ? 

Ans. Not atall favorably. The iron handle is much. heavier than 
the wooden one. In use it will wear very smooth and be much 
more slippery, disagreeable, and treacherous to handle in any weather, 
and more particularly disagreeable in cold weather. It is much 
more expensive than the wooden handle. It is stronger than the 
wooden handle, but the complainant’s wrench is so constructed that 
the wooden handle is relieved from all undue strain, so that it is 
nothing but wastefulness to be at any expense to inake it stronger 
than itis. If the nut on the end of the shank in complainant’s 
patented wrench should become loosened, thereby let the handle 
down a little, it would not in any manner loosen or change the posi- 
tion of the step plate, whereas in the iron-handle wrench if the nat 
and handle should become loosened, as they are very liable to in use, 
then the step plate would become loosened and fall back or down- 
ward out of place, so as to completely disorganize the wrench. 

Int. 17. In his fifteenth answer defendants’ expert, speaking of the 
wrench described in complainant’s reissued patent, says: “These 
specific means consist of the nut with the flanch attached to it, in 
combination with the bar or lever of the wrench, and with the step 

and the sleeve or handle which goes within the flanch upon 
80 the nut, by means of which flanch and nut the handle is kept 

firm upon the bar of the wrench at its upper end, the inside 
of the flanch supporting the handle upon its outside and prevent- 
ing it from splitting or being thrown sideways in the use of the 
wrench.” Now, with reference to the wrench Complainant’s Exhibit 
Defendants’ Manufacture, first, Is or is not the annular flanch which 
depends from the step plate kept firm in its position by the nut 
which presses up against the step plate? Second, Does or does not 
the inside of that flanch support the handle upon its outside and 
prevent it from splitting or being thrown sideways in the use of the 
wrench? 


(Objected to by defendants’ counsel as leading.) 


Ans. In Complainant’s Exhibit Defendants’ Manufacture the an- 
nular flanch which depends from the step plate, and the inside of 
which supports the outside of the handle, is held in its position and 
is secured rigidly to the wrench bar by means of the nut which 
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presses up against the step plate. The inside of the annular flanch 
does support the handle upon its outside and prevents it from split- 
ting or being thrown sidewise in the use of the wrench. 

Int. 18. Is there or not any such mode of operation in the Coes 
wrench, either ag shown in Coes’ original patent of 1841 or as shown 
in Coes’ wrench, original manufacture? 

Ans. There is not. In the Coes original patent of 1841 the fer- 
rule is not dependent from and a part of the step plate, and is not 
in any manner supported on the shank of the wrench, so that the 
handle supports the flanch and keeps it in its position on the wrench 
bar instead of the flanch supporting a handle thereon. In Coes’ 
wrench, original manufacture, the flanch upon the step plate is sup- 
ported by the handle and held in its place by means of the handle 
instead of the flanch holding the handle in place. 


(Adjourned to July 18, 1879.) 


New York City, July 18, 1879. 


Int. 19. In his eleventh answer (near the foot of page 48 of the 
printed record) defendants’ expert says of Defendants’ Exhibit Coes’ 
Original Patent Wrench that “the bar in the Coes wrench acts in - 
combination with the step combined with the wrench bar, and sup- 

ported by the nut F or its equivalent, at the place where the 
81 step is connected with the bar, in such manner that the step 

can be removed from the bar without cutting or abrasion of 
parts.” Do you find in Defendants’ Exhibit Coes’ Original Patent 
Wrench “the step combined with the wrench bar, and supported by 
the nut F or its equivalent, at the place where the step is connected 
with the bar?” 

Ans. I do not. I find in Exhibit Coes’ Original Patent Wrench 
the combination of the step plate with the wrench bar, but I do not 
find the supporting nut or its equivalent at the place where the 
step is connected with the bar; on the contrary, the step plate is 
supported by the ferrule and wooden handle at that point. 

Int. 20. Does the wrench described in Taft’s patent of 1863 
possess the mechanical characteristics of complainant’s patented 
wrench? 

Ans. It does not. First, because the entire end thrust is received 
near the peripheries of the rosettes on the screw, whereby a much 
greater friction is caused than there is where the end thrust comes 
upon the screw or rosette at a point nearer its axis, as in the coin- 
plainant’s wrench, and this at all times, under all conditions. 
Second, in the Taft wrench, when an object is griped between its 
jaws with a light pressure, the friction is so great that it would be 
difficult to revolve the screw and rosettes with the fingers so as to 
make the jaws pinch tighter. Under the same conditions, the screw 
and rosette of complainant’s patented wrench can be easily revolved 
by the fingers. Third, the slots in the wrench bar, in order to be 
of practical service, must be made of such a depth as to materially 
weaken the bar at a vital point. Fourth, as the rosette of the 
screw cannot be slipped endwise directly into place, but must be 
moved a little distance at right angles with its axis, an undesirable 
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looseness either in the fitting of the screw or the sliding jaw, or both, 
is necessitated in order to get the parts into place. This is not so 
in complainant’s patented wrench, because the screw can be slipped 
endwise into place without any movement whatever transversely to 
its axis. Fifth, the end thrust of the screw in the Taft patented 
wrench is all brought to bear at a point quite remote from its axis 
and all on one side of its axis, so that under great pressure the ten- 

dency to throw the rosette out of the slot will be so great as 
82 to be liable to bend the screw. This danger is increased by 

locating the bearing surfaces of the rosettes farther, away 
from the lower end of the screw, so that the greater number of ro- 
settes that are employed, the greater the danger of bending the screw. 
In the complainant’s patented wrench there is no such tendency 
to bend the screw, because the end thrust is received by the end of 
the screw, and at a point on allsides of itsaxis. Sixth, the duplica- 
tion of the rosettes necessarily occupies a much longer space on the 
screw than the single rosette, as in complainant’s patented wrench, 
thereby materially reducing the opening capacity of the jaws or 
else necessitating a longer wrench bar or a shorter handle. 

Int. 21. What will be the effect of a considerable length of use 
upon the shape of the rosettes in the Taft patent wrench, and what 
in complainant’s patented wrench ? 

Ans. In the Taft patent wrench the rosettes will be battered up 
and enlarge their diameter so as to bear upon the bottom of the 
slots and create greater friction than before; they will also wear off 
so as to become beveled on their bearing sides, as is demonstrated 
by reference. to Complainant’s Exhibit Coes’ Old Wrench, which 
has a single rosette bearing in a slot in like manner. { 
E When these rosettes are so beveled off by wear the tendency to 
Hh bend the screw is greatly increased. In the complainant’s patented 


wrench the end of the rosette has such a broad bearing surface that 
it will not become thus battered, and in wearing off will wear on a d 
much larger surface, so as not to bevel off its corners. 

Int. 22. In his tenth answer (about the middle of page 45 of the } 
printed record) defendants’ expert says of the wrench described in : 
complainant’s reissued patent: “‘ But this nut, for its purposes of ¢ 


aie holding the step in place, and the bolt” (by bolt meaning the rivet 
it shown in Defendants’ Exhibit Riveted Wrench), “for the same pur- 
diy poses, are well known substitutes for each other.” Is that so? 

Ans. It is not, because I know of no prior device in which a nut 
was used for the purpose of holding the step in place upon the bar 
of the wrencu, and in the absence of any such prior use the rivet x 
and the nut cannot be known substitutes in wrenches. Further- 
more, a rivet and a nut are not known substitutes in any device 

that I know of, and I cannot think of any place where they 

nu 83 could be used as substitutes. A nut is a collar provided 
ai . with internal threads to fasten it upon some object which it 
ge surrounds. Arivet never surrounds anything, but consists of a long 
body with a head on each end. A rivet and a bolt consisting of a 
long body with a head on one end and a nut on the other end 
can be used as substitutes or equivalents in some cases where re- 
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movability is not desired. A nut and a rivet are both of them 
fastening devices, but all fastening devices are not substitutes or 
equivalents, as, for instance, a thread and needle, and a door-lock, 
both of which are fastening devices. 


(Com plainant’s counsel offers in evidence printed descriptions and 
drawings of wrenches, and the same is marked “Complainant’s 
Illustrative Exhibit.” 

Counsel for defendants objects to the introduction in evidence of 
the printed descriptions and drawings last mentioned as immate- 
rial, inadmissible, and incompetent.) 


Cross-examination by GzorcE L. Roserts, Esq., of counsel 
for defendants : 


Cross-int. 23. In Int. 1 certain quotations were made from Defend- 
ants’ Exhibit Coes’ Original Patent, the first of which ended ab- 
ruptly. I continue tke quotation from the specification of the 
same patent: 

“The lower side of the nut G rests upon the top of a piece of metal, 
I, which clasps or is applied to and projects from the shank A, as 
seen in the drawing.” 

What specific peculiarity of construction do you understand to be 
described and referred to in the language just quoted ? 

Ans. Taken separately from the rest of the specification and con- 
sidering that the words “as seen in the drawing” refer to the step 
plate and the shank instead of the nut G, then I should understand 
the language to mean that the lower side of the nut rested directly 
upon the top of the step plate. 

Cross-int. 24. And understanding that to be the construction in- 
dicated by the language, “the lower side of the nut G rests upon the 
top of a piece of metal, I, which clasps or is applied to and projects 
from the shank A,” the step plate would then receive the entire end 

thrust of the adjusting screw F, would it not? 
84 Ans. Yes, for all any limitation applied by the language 
quoted. | 

Cross-int. 25. Now, considering the remainder of the sentence, “ as 
seen in the drawing,” in connection with the language last quoted, 
so as to include the entire quotation made in Int. 23, and assuming 
that the clause “as seen in the drawing” applies to the whole de- 
scription, how do you understand the construction of the devices so 
described and referred to? 


(Objected to as ambiguous and uncertain.) 


Ans. By referring to the drawings I find that the step or piece of 
metal I and the nut G are so relatively located as to contradict the 
meaning implied by the first clause of the sentence quoted, when 
given an exact construction; wherefore I must either ignore the 
drawings altogether or seek for a different construction of the lan- 
guage. Iam of the opinion that the words “rests upon the top” 
were merely intended to show that the nut rested just above the top 
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of the piece of metal I, and that said piece of metal does not receive 
the end thrust of the screw. 

Cross-int. 26. The exact language of the description is that (the 
italics being mine) “ the lower side of the nut G rests upon the top of 
a piece of metal, I,” etc.,and do you mean that you interpret this 
language to signify that the lower side of the nut G does not rest 
upon the top of the step plate I? 

Ans. No. I interpret the drawings to mean “ that the lower side 
of the nut G does not rest upon the top of the step plate I,” and I 
interpret the language in such manner as not to be inconsistent with 
the drawing. ) 

Cross-int. 27. Is it your custom, asa skilled mechanic or expert 
called upon to ascertain or define the mechanical construction of 
contrivances described in ‘letters patent and illustrated by draw- 
ings attached to the specification, to interpret descriptive language 
of positive and definite meaning in such manner as to control inac- 
curacies or imperfections of delineation in the drawings, or do you 
treat the latter as conclusive, even at the expense of warping or 
stultifying positive descriptive Janguage of the specification ? 

(Objected to as immaterial and argumentative.) 


Ans. It is my custom to treat every individual case on its own 
merits and decide alone by the facts in each case, using my best 
judgment. 
85 I will say in a general way that whenever I find in a speci- 
fication a very brief description followed by a special refer- 
ence to the drawings that the reference to the drawing means some- 
thing, and in many cases the drawing describes the device better 
than the written description, and the special reference to the drawing 
is generally made in order to save writing a fuller description. 
When inconsistencies and direct contradictions occur they have to 
be harmonized according to one’s best judgment. 

Cross-int. 28. When, in your answer to Int. 9, you referred to the 
Coes wrench “in the form patented ” by Loring Coes’ patent of April 
16, 1841, and when, in your answer to Int. 10, you again referred to 
the construction of the wrench described in that patent, and when 
you further referred. to the construction of the same patented Coes 
wrench in your answer to Int. 11, and likewise in your answer to 
Int. 12, relating to the ‘Coes proper” wrench, and also when, in 
answer to Int. 15, you referred to the same patent in connection with 
Defendants’ Exhibit Iron-Handle Coes Wrench, did you, in either of 
your answers specified, assume that, in the construction of the wrench 
described in Coes’ original patent so referred to, “the lower side of 
the nut G rests upon the top of a piece of metal, I, which clasps or 
is applied to and projects from the shank A,” or did you assume 
that in the construction of the wrench described in said patent the 
lower side of the nut G does not rest upon the top of the step plate I? 

Ans. I understand that in the wrench described in Coes’ patent of 
1841, taking the complete drawings and specifications together, the 
lower side of the nut does not come in contact with the step plate. 
I so understood that patent when I answered each of the questions 
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— of, but in some of said answers that fact would be imma- 
terial. 

Cross-int. 29. In your answer to Int. 19, referring to the wrench 
described in Coes’ original patent of 1841, you speak of it as having 
a flanch which you say the handle keeps in position. Did you there 
refer to the ferrule upon the handle; and, if so, why did you call ita 
flanch ? 

Ans. I there referred to the ferrule upon the handle. I had no 

particular reason for calling it a flanch except that it embraces 
86 the end of the handle and occupies the same position as the 

flanch then under consideration. I have no preference for 
that word over the word “ ferrule” in that connection. 

Cross-int. 30. But as that ferrule is not integral with the step plate 
and does not form any part of it, is the term “ flanch” properly de- 
scriptive of such ferrule ? 

Ans. Yes, so long as the ferrule is held firmly up against the step 
plate, but when detached therefrom it is not. 

Cross-int. 31. So long as the ferrule is held: firmly up against the 
step plate, so as to constitute it properly a flanch, as you under- 
stand it, by what is it so held firmly up against the step plate in the 
wrench under consideration, to wit, that described in Coes’ original 
patent? ) 

Ans. By means of the wooden handle on the wrench bar. 

Cross-int. 32. And by what means is the wooden handle on the 
wrench bar enabled to so hold the ferrule firmly up against the step 
plate in that wrench ? 

Ans. The wooden handle in the patent is held in its position by 
means of a small nut on the outer end of the shank. 

Cross-int. 38. Why do you say “small nut?” 


(Objected to as immaterial.) 


Ans. Because a small nut is shown in the drawing, and because 
only a small nut is necessary. 

Cross-int. 34. In your answer to Int.:19, referring to Defendants’ 
Exhibit Coes’ Original Patent Wrench, you say that the step plate 
is supported by the ferrule and wooden handle at the place where 
the step is connected with the bar. Does the ferrule and wooden 
handle so support that step plate independently of any other means, 
or do they perform that function by virtue of the support furnished 
by the nut below the handle at the lower end of the wrench bar? 


(Objected to as a misstatement of the answer in question and as 
ambiguous.) 


Ans. In the Exhibit Coes’ Original Patent Wrench the step plate 
is held in place by means of the wooden handle and ferrule, and 
that handle is supported by means of a large nut on the end of the 
shank of the wrench bar. 


87 Direct examination resumed: 


Int. 35. Whether the recess bea little higher or a little lower 
on the bar, is there or not any doubt that Defendants’ Exhibit 
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rosette formed in the bar, which of itself controls the position 
(longitudinally upon the bar) of the adjusting screw ? 


(Objected to by defendants’ counsel as leading, and also as incom- 
petent, as calling for legal construction of the patent.) 


Ans. There is not. 


Attest: WILLIAM H. MYER, 
Special Examiner. 


JAMES SHEPARD. 


Evidence for Complainant in Reply, Taken Pursuant to the Sizty- 
seventh Rule of the Supreme Court of the United States, in Equity, as 
Amended, Before me, Edward B. Bennett, Special Examiner. 


HARTFORD, July 23, 1879. 


Present: W. E. Simonds, Esq., of counsel for complainant; R. L. 
Roberts, Esq., of counsel for defendants. 


Deposition of Christopher M. Spencer. 


Direct examination by W. E. Simonps, Esq., of counsel for 
complainant: 


Int. 1. What is your name, age, residence, and occupation ? 

Ans. Christopher M. Spencer; forty-six ; Hartford; and manufact- 
urer, connected with the Hartford Machine Screw Company as 
superintendent. 

Int. 2. Are you the inventor of the Spencer rifle and of ma- 
chinery used by the Hartford Machine Screw Company ? 

Ans. I am. 
88 Int. 8. Are you a machinist by trade? 
Ans. I am since I was fourteen years of age. 

Int. 4. Have you in the course of your business of machinist 
and manufacturer been accustomed to use adjustable or monkey 
wrenches? 

Ans. I have. 

Int. 5. Suppose that in a wrench constructed in general like 
Complainant’s Exhibit Complainant’s Patented Wrench the step 
plate, instead of being supported by a nut on the bar, should be 
supported by a rivet passing through the step plate and bar, as in 
Defendants’ Exhibit Riveted Wrench, would or would not a wrench 
so constructed in accordance with my supposition possess the me- 
chanical characteristics of the wrench having the step plates sup- 
ported by a nut on the bar? : 

Ans. It would not have the mechanical characteristics nor the 
equivalents. 

Int. 6. Will you point out such differences as occur to you ? 

Ans. A rivet through the step plate necessarily weakens the step 
plate; also the bar. In repairing the step plate so constructed the 
difficulty of making the holes in the plate and bar to interchange 


Coes’ Original Patent describes a recess for the reception of the 
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would necessitate enlarging the holes each time to make the pin or 
rivet fit properly, whereas in the wrench with step plate supported 
by a nut it may be removed and a new one replaced without any 
extra expense or trouble than removing the nutand plate. If I were 
_ to buy wreiches I should in all cases prefer the one with step plate 
> supported by a nut. 


Cross-examination by R. L. RosBerts, Esq., of counsel for 
defendants: 


Cross-int. 7. Will you please state what you understand to be 
the “ mechanical characteristics” of the wrench Exhibit Complain- 
ant’s Patented Wrench ? 


(Objected to as not being confined to the points inquired of in 
the direct examination.) 


NM Bote hy see 
ae ie Tee ae . 
I 


Ans. A step plate supported by a nut on the bar. 
Cross-int. 8. What do you understand to be the object and pur- . 
pose of that nut? 
| 89 Ans. To furnish a strong support for the step plate and to 
7 relieve the strain on the wooden handle; also to facilitate re- 
it pairs of the step plate and removal of the slide and screw. 
; Cross-int. 9. In a wrench constructed as supposed in the fifth 
a ‘ direct question, with a pin or rivet through the step plate and bar, 
in your opinion would or would not the rivet support the step plate 
and relieve the strain on the wooden handle? 


(Same objection as to last.) 


Ans. It would, so long as the step plate lasted. 

Cross-int. 10. In a wrench constructed like Defendants’ Exhibit 
Bolted Wrench, having a pin or bolt similar to the one that passes 
through the step and bar in that exhibit, in your opinion would 
there be any substantial difficulty in removing the step for the pur- 
pose of repairing the wrench ? 

(Objected to as going outside of the record made in the direct ex- 
amination.) 


Ans. Not with the taper pin or bolt, but with a rivet it would 
necessitate it beiny chipped or filed away. 

Cross-int. 11. What would you consider equivalents of a nut in 
the construction of machines or mechanical contrivances ? 


(Objection same as last.) 


Ans. That depends to what purpose you apply it. 
Cross-int. 12. For the purpose of holding parts of machinery or 
devices together, what would you consider to be the equivalent of a 


nut? 
(Same obiection.) 


Ans. For some purposes, I should consider there was no equiva- 
lent—or rather for some kinds of machinery or devices. 


~~ 
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Cross-int. 18. Can you name any instance where there might be 
an equivalent for a nut used? If so, please to do it. 

(Objected to, that this line of examination is not confined to the 
line of direct examination of this witness. Further, that the ques- 
tion is one proper only for an expert witness, while this witness is 
introduced only as a mechanic accustomed to the use of wrenches. 
Further, that the question is in the nature of an examination in 
support of defendants’ case, which defendants are not entitled to at 
this time and in this manner.) 


90 Ans. I cannot. We avoid a pin or rivet wherever we can, 
in mechanics, as a weak support. They are liable to loosen 
and cut off and always a serious annoyance, in my experience; and 
I consider nothing an equivalent of a nut for longitudinal strain on 
a bar of iron, except a welded or solid head or collar. I have refer- 
ence to anything detachable from the bar. 
Cross-int. 14. Is a nut ever used for holding a pulley or gear 
against a shoulder on a shaft ? 


(Same objections as to last.) 


Ans. Yes. 
Cross-int. 15. Is a pin or key ever used for that purpose? 


(Same objections, and further objection as ambiguous, in the ab- 
sence of explanation of the manner of use of the key.) 


Ans. Yes. 


Cross-int. 16. In that instance should you consider the nut and 
the key equivalents of one another ? 


(Same objections, and further as immaterial to the issue.) 
Ans. I should not. 


Cross-int. 17. Did you ever use a wrench in which the step was 


held to the bar by a pin or rivet ? 
Ans. Don’t think I ever did; if I have, it was riveted on so that 


I did not discover it. 
CHRISTOPHER M. SPENCER. 


Attest: EDWARD B. BENNETT, 
_ Special Examiner. 


Deposition of William Mason. 
HARTFORD, Conn., July 23, 1879. 


Direct examination by W. E. Srmonps, Esq., of counsel for 
complainant: | 


Int. 1. What is vour name, age, residence, and occupation ? 
Ans. William Mason; forty-two; Hartford; and am foreman at 


Colt’s Arms Manufactory. 
Int. 2. Are you an inventor of machinery used at Colt’s Arms 


Manufactory ? 
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Ans. To some extent I am. 
91 Int. 8. Are you a machinist by trade? 
Ans. Iam. 
Int. 4. Have you, in the course of your business, been accustomed 
to use adjustable or monkey wrenches? 


Ans. I have. 
Int. 5. Suppose that in a wrench constructed in general like Com- 


plainant’s Exhibit Complainant’s Patented Wrench the step plate, 
instead of being supported by a nut on the bar, should be supported 
by a rivet passing through the step plate and bar, as in Defendants’ 
Exhibit Riveted Wrench, would or would not a wrench so con- 
structed in accordance with my supposition possess the mechanical 
characteristics of the wrench having the step plate supported by a 
nut on tne bar? 


Ans. It would not. 
Int. 6. Will you point out the differences which occur to you? 


Ans. These wrenches in practical use are subjected to frequent 
and severe strains, by which the bar is sometimes bent or broken. 
The rivet for the purpose in question fatally weakens the bar; 
besides, when the bar is thus bent or other repairs are needed, if the 
nut is used to support the step plate it may be readily removed 
and repairs readily done, and the wrench more properly readjusted 
by screwing on the nut against the step plate to a point that may 
compensate for wear of the parts. If the rivet is used it must be 
drilled or chipped out and a new one substituted. 

Int. 7. Would or would not the rivet so used weaken the step 


plate? 
Ans. It would in Complainant’s Exhibit Complainant’s Patented 


Wrench. 


Cross-examination by R. L. Roperts, Esq., of counsel for de- 
fendants : 


Cross-int. 8. What do you understand to be the mechanical 
characteristics of a wrench like Complainant’s Exhibit Complain- 
ant’s Patented Wrench ? 

Ans. That the step plate is substantially secured in its position 
by a nut, with screw threads in its internal diameter fitting corre- 
sponding threads on the bar of the wrench between the step plate 

and handle of the wrench, thereby most substantially secur- 
92 ing the step plate and admitting of a most convenient means 

of readjusting the same; all of which, with suitable propor- 
tioned screw threads, in accordance with the diameter of the bar, 
would not weaken the bar at this vital point. 

Cross-int. 9. At what point on the bar of such a wrench, when in 
use, does the greatest strain come? 

Ans. At the point near the head where the bar joins. 

Cross-int. 10. Suppose the screw threads upon the bar of the 
wrench Complainant’s Exhibit Complainant’s Patented Wrench 
were cut away so as to leave not more than one-half of the present 
surface in the circumference of the bar for the nut to hold to, do you - 
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think the mechanical characteristics of the wrench would be changed 
at all by such cutting away? 


(Objected to as immaterial, inadmissible, and incompetent.) 


Ans. I do. 
Cross-int. 11. In what respect? i: 


(Same objection.) 


Ans. As I have understood the term “mechanical characteris- 
tics,” it includes the practical utility of the wrench, and this cutting 
away of threads would certainly impair its strength. 

Cross-int. 12. It would be of some practical utility, would it not, 
even if the threads were so cut away, or even to a greater extent ? 


(Same objection.) 


Ans. Certainly it would, with the presence of the handle and nut 
at the lower end. 

Cross-int. 18. Do you not think that a wrench constructed like 
Defendants’ Exhibit Riveted Wrench and Defendants’ Exhibit Bolted 
Wrench would also be of some practical utility ? 

Ans. I «io consider it of some practical utility. 

Cross-int. 14. Do you think the mechanical characteristics of a 
wrench like Complainant’s Exhibit Complainant’s Patented Wrench 
would be changed in any other respect than degree of strength by 
cutting away of the threads as suggested in Int. 10; if so, what? 


(Objected to as immaterial and irrelevant.) 


Ans. Ido. By reducing the threads as mentioned they » 
93 might be worn away entirely in a shorter space of time by 
continued use of the wrench. 
Cross-int. 15. Would that be anything more than degree of 
strength or durability ? 


(Same objections.) 


Ans. It would be a defect in construction without a purpose. 

Cross-int. 16. Upon how much of the surface of the circumference 
of the bar of the wrench like Complainant’s Exhibit Complainant’s 
Patented Wrench do you consider it necessary that the screw threads 
should be cut in order to possess the mechanical characteristics 
called for? 


(Same objections.) 


Ans. I should say that the amount now occupied on the bar by 
the threads of the nut is about the smallest quantity, considering the 
size of the wrench and the materials used. 

Cross-int. 17. And, as I understand you, any material variation of 
the extent of the threads on the wrench bar from that shown would 
change the mechanical characteristics of the wrench ? 


(Objected to as immaterial and irrelevant if put in the form of a 
uestion ; and, further, it is immaterial, so far as the testimony of 
this witness is concerned, what the understanding of the counsel is.) 
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Ans. Any material reduction of the screw threads which actually 
mesh between the nut and the bar would not change the mechanical 
construction so much as it would change the practical utility of the 
wrench. 


Direct examination resumed: 


Int. 18. If a simple tapered pin passing through step plate and 
bar is relied upon to hold the step plate to the bar, is such a mode 
of fastening permanent in the ordinary and practical use of a 
wrench, as exemplified in Defendants’ Exhibit Bolted Wrench? 

Ans. It is not, without additional improvements. 

Int. 19. Why not? 

Ans. Because the bolt might be lost out. 

Int. 20. What improvement do you think would be necessary to 
make such a fastening permanent for practical use of the wrench? 


94. (Objected to as going outside of the record, and also as 
irrelevant.) 


Ans. Riveting or brazing would answer the requirement of per- 


manency. 
WILLIAM MASON. 


Attest: EDWARD B. BENNETT, 
Special Examiner. 


EXHIBITS. 


EXHIBIT COMPLAINANT’ ORIGINAL Patent. W. H. M., Special 
Examiner. 


Letters Patent of the United States No. 50364, Granted Jordan and 
Smith Oct. 10, 1865. 


Improved Wrench. 
Specification. 


To all whom it may concern: 

Be it known that we, Lucius Jordan and Leander E. Smith, of 
Southington, in the county of Hartford and State of Connecticut, 
have invented new and useful improvements in wrenches; and we 
do hereby declare that the following is a full, clear, and exact de- 
scription thereof, which will enable those skilled in the art to make 
and use the same, reference being had to the accompanying draw- 
ing, forming part of this specification, in which— 


(Here follows diagram marked p. 94.) 


Figure 1 is a side elevation of a wrench with a part in section to 


show the application of our invention. 
Figure 2 is a top or face view of the ferrule or step we use asa 
bearing for the nut, which operates the sliding jaw of the wrench. 
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Figure 3 is an inverted plan view of the nut, which bears against 
the ferrule and which is recessed to receive the handle. 

Similar letters of reference indicate like parts. 

Our invention consists in the employment or use of a ferrule or 
step into which is fitted to work the end or journal of the screw 

rod ‘which carries the nut by which the sliding jaw of the 
95 wrench is operated and against which the said nut bears; 

and it further consists in the use of a nut which is screwed 
upon a thread cut on the bar of the wrench so that it will bear 
against the said ferrule or step and keep it rigidly in place, by 
which arrangement a strong and durable wrench is obtained, as will 
be hereinafter explained. 

To enable others to understand our invention we will proceed to 
describe it. 

A represents the bar of the wrench, one part of which is made of 
the usual shape, and has the sliding jaw B attached in the ordinary 
way. The other end is made of a form capable of receiving upon 
it the wooden handle G of the wrench. 

C is the screw rod and D the nut for operating the sliding jaw B 
of the wrench. E isa ferrule or step into which rests one end, or, 
rather, the journal of the screw rod C, as shown clearly in Fig. 1. 

The form of the ferrule or step E is shown clearly in Fig. 2, the 
hole a being for the admission through it of the bar A, which car- 
ries the handle of the wrench, and the recess a’ for a bearing or 
journal box for the screw rod C. This ferrule or step, when in a 
proper position on the bar, rests against a shoulder, b, upon the bar 
A, as will be understood by reference to Fig. 1. 

On the bar A, just below the place where the ferrule or step E en- 
circles it, there is cut a screw thread, c, on which is fitted to screw a 
nut, F, which is to,be screwed up firmly against the ferrule or step 
E before the wooden handle G is put upon the wrench. A recess, 
d, is made in the lower face of this nut F to receive the handle G of 
the wrench, said handle being secured in place by a nut, d, at the 
lower end, in the usual way. 

By this arrangement the wrench is made far stronger than it 
would otherwise be, and therefore more durable. In the ordinary 
wrench the strain comes upon the wooden handle, which is hardly 
ever secured sufficiently firm to withstand the great strains to which 
the several parts of the wrench are oftentimes subjected. In our 
wrench the entire strain falls upbn the nut, and this is secured on 
the bar of the wrench tightly and firmly against the ferrule or step, 
against which latter bears the nut that operates the sliding jaw of 
the wrench. A casual displacement of this nut F is not possible, 
and it is firm enough to withstand any strain that the wear is capa- 

ble of subjecting it to. 
96 The wrench operates easily, and it is not likely to get out 
of order. | 

What we claim as new and desire to secure by letters patent is— 

1. The step E, when held in place upon the bar, substantially as 
and for the purpose herein set forth. 

2. The nut F, fitted to screw upon the bar A, so that one of its 
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sides or faces will rest against the step E, and the other recessed to 
receive the upper end of the handle, substantially as described. 

3. The combination of the step E, screw rod C, nut D, and nut 
F, substantially as herein shown and described. 


LUCIUS JORDAN. 
LEANDER E. SMITH. 
Witnesses: 


HENRY R. BRADLEY. 
JULIUS 3. SAVAGE. 


EXHIBIT COMPLAINANT’S JORDAN & Smi1TH ASSIGNMENT. W. H. 
M., Special Examiner. 


Tue UnItTep STATES Patent OFFICE. 


To all persons to whom these presents shall come, Greeting: 


This is to certify that the annexed is a true copy from the records 
of this office of an assignment recorded in Liber M8, page 340. 

In testimony whereof I, Ellis Spear, acting Commissioner of 
Patents, have caused the seal of the Patent Office to be hereunto 
affixed this sixteenth day of October, in the year of our Lord one 
thousand eight hundred and seventy-five, and of the Independence 
of the United States the one hundredth. 


[SEAL. ] ELLIS SPEAR, 
| Acting Commissioner. 


Whereas letters patent of the United States were, upon the 10th 
day of October, A. D. 1865, issued to Lucius Jordan and Leander 
E. Smith for an improved wrench, dated upon said date and num- 
bered 50364 : 

Now, therefore, we, the said Lucius Jordan and Leander E. Smith, 
both of Southington, in the county of Hartford and State of Con- 
necticut, for divers causes and considerations us thereunto moving, 

and especially in consideration of the sum of eight hundred 
97 dollars to us paid by The Collins Company, a corporation 

duly organized under and by virtue of the laws of said State, 
and located and doing business at Collinsville, in the town of Can- 
ton, in said county and State, do hereby sell, assign, transfer, and 
convey to the said Collins Company, their successors or assigns, the 
said letters patent so issued to us as aforesaid, and all our right, 
title, and interest therein and in and to the invention therein de- 
scribed and secured, and also to all reissues or extensions of said 
letters patent that may hereafter be made at any time, the same to be 
held and enjoyed by said Collins Company and their successors and 
assigns for their use and behoof to the full end of the term for which 
said letters patent are or may be granted as aforesaid as fully and 
entirely as the same would have been held and enjoyed by us had 
this assignment and sale not been made. 
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In witness whereof we have hereunto set our hands and seals this 


first day of June, A. D. 1866. 
LUCIUS JORDAN. [SEAL. 
LEANDER E. SMITH. |seat. 


[2-cent internal revenue stamp. ] 


‘Witnesses : 
EDWARD H. LEAR. 
OLIVER F. PERRY. 


Received and recorded June 21, 1866. 


ExuHipit CoMpLAINANT’S RetssuED Patent. W. H. M., Special 
Examiner. 


Letters Patent of the United States Reissue No. 5294, Granted The 
Collins Company, Assignees of Lucius Jordan and Leander E. Smith. 


Improvement in Wrenches. 


Specification forming part of Letters Patent No. 50364, dated Oct. 
10, 1865; Reissue No. 3852, dated Feb. 22,1870; Reissue No. 5294, 


dated Feb. 25, 1873. 


To all whom it may concern: 


Be it know that Lucius Jordan and Leander E. Smith, of South- 

ington, in the county of Hartford and State of Connecticut, 

98 invented a new and useful’improvement in wrenches, of 
which the following is a specification: _ 


Nature and Objects of the Invention. 


The object of this invention is the prevention of end thrust or 
back pressure on the wooden handles of wrenches, which has hereto- 
fore availed to quickly destroy such wooden handles, and in destroy- 
ing the handles has left the working parts of the wrench which de- 
pended upon the handles for support without such support, so as to 
injure and effectualiy impair their working qualities and efficiency, 
and is accomplished bv so connecting the step which forms a bear- 
ing for the lower end of the screw rod with the bar which forms the 
main part of the wrench that the back pressure put upon the step 
by the screw rod will be directly transmitted to the wrench bar at 
the place of connection therewith, and will not be transmitted to 
and mainly put upon the wooden handle. 


Description of the Accompanying Drawing. 
(Here follows diagram marked p. 98.) 


Figure 1 is a side view of the whole wrench, the part below the 
dotted line x z being in section. Fig. 2 is a top or plan view of the 
step which forms a bearing for the lower end of the screw rod. 


46 


¢ | ‘L. JORDAN & L. E. SMITH. The Collins Cornpany, Assignee. : 
Wrenches. ‘ 


No. 5,294. Reissued Feb. 25, 1873. 
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General Description. 


The letter A indicates the wrench bar, flat-sided down to the under 
side of the step E,and from thence downward cylindrical or of 
other convenient shape, so as to take upon it the wooden handle G. 
B is the movable jaw. The letter C indicates the screw rod and D 
the rosette by which it is turned. . The letter E indicates the step, 
in which is the bearing s for the lower end of the screw rod, and 
also the hole a to admit the bar A, and fitting up against the shoulder 
b. On the bar A, just below the step E, is cut the screw thread 3, 
on which screws the nut F, forming a prejection from the wrench 
bar, on which rests the step E, and thus transmits the back pressure 
put upon the step directly to the wrench bar at the place of connec- 
tion therewith, and thus relieves the wooden handle therefrom, the 

connection of the step with the bar being made in such man- 
99 ner that the steps may be removed or taken off the bar with- 
out any cutting or abrasion of parts. 

The nut not only supports the step, but can be made to rigidly 
fasten the step to the bar by screwing it firmly up against the step 
so as to gripe it between itself and the shoulder 4, thus giving the 
nut, so to speak,a double office, viz. that of supporting the step 
and also that of fastening it rigidly to the bar. The nut is interiorly 
recessed at d for the purpuse of forming a ferrule for the top of the 
wocden handle. 

Heretofore the part designed to perform the office of the step E 
has rested directly on the wooden handle, which was secured upon 
the bar by a light nut, 0, at the lower extremity of the bar, which is 
the present method of fastening on the handle. 

It is known that previous to this invention steps have been forged 
or otherwise produced solid with the bar, and this became as much 
a part of it as the solid head at extremity of bar, and also by rivet- 
ing to reach similar result; but such method, by making a perma- 
nent fastening, renders it impossible or a work of great difficulty to 
displace the step in order to remove the sliding jaw for repairs. It 
will be observed that, while Jordan and Smith’s method of fastening 
is as firm as the permanent fastenings last above referred tu, their 
step can readily be removed and again put in place at pleasure. 

It is believed that Smith and Jordan were the first to secure easy 
divisibility of step and bar, together with a fixed or stationary step 
when in position, and at the same time supporting the step when in 
ae immediately by the bar and not mediately through the 

andle, as the manner had been. 

As a matter of definition, the Jordan and Smith method of fasten- 
ing and supporting the step when in position is denominated “ re- 
movable” hereinafter in contradistinction from a connection and 
support made by forging or otherwise producing the step in one 


— solid piece with the bar, and therefore a part of it, or by riveting 


it thereto, or the like. 
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100 Claims. 


1. The step, combined with the wrench bar and supported by the 
nut F or its equivalent, at the place where the step is connected with 
the bar, in such manner that the step can be removed from the bar 
without cutting or abrasion of parts. 2 

2. The nut F, combined with the wrench bar, and interiorly re- 
cessed at d, for the purpose set forth. 

3. The nut F, combined with the threaded bar, and performing 
the office of supporting the step and also of rigidly fastening it to 
the bar, for the purpose set forth. 

In witness whereof The Collins Company has hereto set its hand. 

THE COLLINS COMPANY, 
By W. J. WOOD, 
Vice-President and Chief Executive Officer. 

Witnesses : 

CHAS. BLAIR. 
LUKE CHAPMAN. 
EDWARD H. SEARS. 


ExuHiBit Coxrs’ ORIGINAL Patent. C. H.S., Sp’l Ex’r. 


Letters Patent of the United States No. 2054, Granted Loring Coes April 
16, 1841. 


Improvement in the Method of Constructing Screw Wrenches. 
Specification. 


To all persons to whom these presents shall come Loring Coes, of 
Springfield, in the county of Hampden and State of Massachusetts, 


sends greeting : 
Be it known that I, the said Loring Coes, have invented a new 
and useful improvement in the adjusting hand wrench used by 
mechanics for turning or screwing up nuts and screws of dif- 
101 _ _—s ferent sizes, and that the following is a full and exact descrip- 
tion of thesame. The said description, taken in connection 
with the accompanying drawings hereinafter referred to, forms my 
specification, setting forth and exhibiting the principles of construc- 
tion of my improvement by which it may be distinguished froin other 
inventions of a like character, and such parts or combinations as I 
claim in the same and for which I solicit letters patent. 
The drawing herewith presented represents a side view of a screw 


wrench as improved by me. 


(Here follows diagram marked p. 101.) 


A isthe shank, which I construct of a rectangular, square, or other 
proper shape, in cross-section. The upper or hammer jaw, ©, is 
attached to its extremity in the usual manner, while the lower jaw, 
B, is placed upon the shank so as to traverse or slide back and 
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forth thereon, as it is generally applied thereto. To the under side 
of the jaw B a piece of metal, D, of convenient length, is attached, 
proceeding at right angles to the jaw or parallel to the shank A, 
and is connected at its opposite end to a slide, E, through which 
the shank A passes. 

The piece D is perforated throughout its length with a female 
screw, into which a screw, F’, is adapted —, as seen in the drawing. 
The screw F has a milled nut, G, on or near its lower end, which, 
when the screw is placed 1n position, passes into a small notch, H 
(represented by dotted lines formed or cut in the side of the shank). 
The lower side of the nut G rests upon the top of a piece of metal, I, 
which clasps or is applied to and projects from the shank A, as seen 
in the drawing, the said piece I serving at the same time as a 
bearing for the end of the screw F, which continues through the nut 
G into and turns in a step in the piece I. This is shown at K by 
dotted lines. The handle L is connected to the shank by a nut, M, 
which is screwed upon the end of the shank A where it projects 
beyond the extremity of the handle L. By thisarrangement of the 
parts I am enabled to construct the shank A much stronger than 
when the same has a screw cut thereon, as in most other kinds of 
screw wrenches; and, furthermore, the parts serve in a better manner 
to support each other when the instrument is used with much of a 
strain on the nut, and are less liable to break than those in the 
ordinary wrenches. 

The jaw B is caused to advance towards or recede from the 
102 hammer jaw C by revolving the screw F by the thumb ap- 
plied to the milled nut G when the handle is grasped by the 
workman. This isshown by dotted lines in the drawing, and it 
will be further observed that the peculiar position of the nut G 
renders the change in the distance of the two inner faces of the Jaws 
B C from each other very easy by the thumb alone when the wrench 
is held in hand and the same is applied to a nut or screw. 

The advantages of my improved wrench, so far as strength and 
convenience of parts are concerned, over those in common use will 
be apparent by inspection of Fig. 2, which represents the ordinary. 
wrench with thescrew cut or formed on the shank. 

Having thus described by invention, I shali claim combining the 
screw which operates the sliding jaw (and which is placed on one 
side of the shank upon which the said jaw moves and to the ex- 
tremity of which the hammer jaw is applied) with a female screw 
formed through a projection from the sliding jaw situated on the 
same side of the shank with the adjusting screw, the said adjusting 
screw to be suitably supported and to have a turning or milled nut 
placed thereon, a portion of whose edge or periphery shall pass into 
a notch or other similar contrivance formed in or upon the side of 
the shank of the wrench, so that the said adjusting screws may be 
always kept in thesame position and when revolved cause the lower 
jaw to slide on the shank, the whole being arranged and operating 
substantially as hereinbefore set forth. 

In testimony that the above is a true description of my said inven- 
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tion and improvement I have hereto set my signature this fourth day 
of February, in the year eighteen hundred and forty-one. 
LORING COES. 


Witnesses: 
R. H. EDDY. 
EZRA LINCOLN, JR. 


103 Exuipit Tarr Patent. C. H.S., Special Examiner. 


Letters Patent of the United States No. 40590, Granted Thomas H. Dodge, 
Assignee of George C. Taft, Nov. 10, 1863. 


Improvement in Wrenches. 
Specification. 


To all whom it may concern : 

Be it known that I, George C. Taft, of Worcester, in the county of 
Worcester and Commonwealth of Massachusetts, have invented a 
new and useful improvement in screw wrenches; and I do hereby 
declare that the following is a clear, full, and exact description of 
the same, reference being had to the accompanying drawings, form- 
ing a part of this specification, in which— 


(Here follows diagram marked p. 103.) 


Fig. 1 represents a perspective view of my improvement, and 

Fig. 2 represents a detached view of the “rosette” and therewith 
connected. 

Similar letters of reference indicate like parts in the drawings. 

To enable others skilled in the art to make and use my invention 
I will proceed to describe its construction and operation. 

A is the shank of my wrench, B the stationary jaw, and B’ the 
ning jaw, through the part B” of which the operating screw C 
works. 

D is the “ rosette” formed in one piece, as shown, with the screw 
C and journaled at a to ferrule E. 

_ Parallel grooves ddd are cut in the shank A, in which projec- 
tions eee of the rosette turn. 

The projections eee are made parallel to each other and are bev- 
eled on one side, as shown, to lessen the friction of the rosette upon 
turning. 

The operation is as follows: 

To adapt the opening between the jaws to the size of the object 

to be clasped thereby the operator turns the rosette to the 
104 __—s right or left, as the size of the object will indicate, which will 

turn the screw in the part B” of the sliding jaw B’, and, as 
to the way turned, will increase or diminish the distance between 
the jaws as required. 

The advantages of having the “rosette” of this form is that it sus- 
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tains the pressure which would otherwise come on the ferrule E, 
which pressure is often so great as to break it off or displace it, thus 
rendering the whole wrench useless. 

Having thus described my improved wrench— 

I am aware that the rosette of screw wrenches has heretofore been 
constructed with a screw thread and I[ do not claim such device, but 
what I claim and desire to secure by letters patent 1s— 

The combination of the parallel grooves ddd in the shank A with 
the corresponding projections eee on the rosette D, the same not be- 
ing spiral but running at right angles to the line of motion of the 
jaw, thus relieving the ferrule from all strain while retaining the 
rosette in the same relative position as respects the handle of the 
wrench, substantially as and for the purposes set forth. 

In witness whereof I have hereunto subscribed my name. 


GEO. C. TAFT. 


In presence of— 
JAMES H. BANCROFT. 
JOHN GOULDING. 
ADDISON P. BROWN. 
TIMOTHY F. TAFT. 


COMPLAINANT'S Exuisit Cogs’ 1841 Patent. W. H. M., Special 
| Examiner. . 


Letters Patent of the United States No. 2054, Granted Loring Coes April 
16, 1841. 


Improvement in the Method of Constructing Screw Wrenches. 
Specification. 


(MEMORANDUM.—This specification is the same as that of Exhibit 
Coes’ Original Patent, printed on pages 100, 101, and 102, and there- 
fore is not here printed.—J. G. S., clerk.) 


(Here follows diagram marked p. 104.) 


105  CompLarInant’s Exnuisit Cogs’ 1849 Rertssuz. W. H. M., 
Special Examiner. 


Letters Patent of the United States Reissue No. 139, Granted Loring 
Coes June 26, 1849. 


Improvement in Screw Wrenches. 
Specification. 


To all to whom these presents shall come: 
Be it known that I, Loring Coes, of Worcester, in the county of 
Worcester and State of Massachusetts, have invented new and use- 
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ful improvements in screw wrenches, and that the following is a 
full, clear, and exact description of the principle or character of 
which distinguishes them from other things before known, and of 
the manner of making, constructing, and using the same, reference 
being had to the accompanying drawings making part of this speci- 
fication, in which— 

Figure 1 is an elevation of my improved wrench, and /. 

Figure 2 an elevation of a wrench previously known but not of 
my invention. 

In my improved wrench the inner jaw slides on the bar of the 
permanent jaw and handle and is moved by a screw at the side of 
the bar, operated by a head or rosette, which always remains in the 
same position relatively to the handle, whereby the movable jaw 
can be adjusted with the thumb of the hand, which grasps and holds 
the handle. The principle or character of my invention and that 
which distinguishes it from all other things before known consists 
in moving the adjustable jaw by means of a screw placed at the side 
of and parallel with the bar of the permanent jaw and handle, when 
the required rotation for sliding the jaw is given by a rosette or 
head, or the equivalent thereof, which retains the same position 
relatively to the handle; and my invention also consists in retaining 

the required position of the rosette or its equivalent, by which 
106 the required motion is given tothe sliding jaw, by having 
; its periphery to work in a notch or recess in the bar of the 
permanent jaw and handle, or vice versa. 

In the accompanying drawings (A) represents a quadrangular bar 
of metal with a permanent or hammer jaw (C) at one end, the other 
end being reduced in size to pass through a handle (L), secured to it 
by anut(M). Between the ferrule of the handle and the shoulder 
of the bar an iron plate (I) is griped by the securing of the handle 
onto the bar, and this plate extends out sufficiently beyond the bar 
to receive the journal (K) (see dotted lines) of a screw (F), which is 
placed parallel with and by the side of the bar. This screw is tapped 


into a tubular piece (D) that projects from the back face of the ad- . 


justable jaw (B), which is fitted to slide on the bar from or towards 
the permanent jaw (C), the rear end of the tubular projection (D) 
being provided with and sustained by a bridle (E), which embraces 
and slides on the bar. At the rear end the screw is provided with 
a head or rosette (G) the periphery of which turns in a notch or re- 
cess(H) madein theedge of the bar,as shown by dotted lines, by which 
the position ofthesaid rosetteis retained relatively tothehandle. The 
hand, represented by dotted lines, indicates the manner in which my 
improved wrench is operated. The handle is grasped by the fingers, 
and the rosette is operated by the thumb of the same hand, so that 
without any change in the position of the hand the movable jaw 
can be moved towards or from the permanent jaw, to set the wrench 
to any size required, with one hand. 
. _ By means of my improvement the bar can be made of any de- 
sired form best adapted to the sliding jaw and to strength. The 
rosette or its equivalent employed for operating the jaw is always 
retained in the same position relatively to the hand that gripes the 
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handle. At the same time, the use of two bearings for the screw is 
avoided. 

The advantages of my improved wrench over other methods of 
construction will be seen by comparison with the wrench repre- 
sented by figure 2 of the accompanying drawings. 


(Here follows diagram marked p. 106.) 


What I claim as my invention and desire to secure by letters 

patent is moving the sliding jaw by a screw, combined with and 

placed by the side of and parallel with the bar of the perma- 

107 nent jaw and handle, substantially as described, when the 

required rotation for sliding the jaw is given by the head or 

rosette (or its equivalent), which retains the same position relatively 
to the handle during the operation, substantially as describea. 

And [also claim moving the sliding Jaw by a screw, combined with 
and placed by the side of and parallel with the bar of the permanent 
jaw and handle, substantially as described, in combination with the 
rosette or its equivalent, retained in its position relatively to the hand 


in the manner described. 
LORING COES. 
Witnesses: | 
ISAAC DAVIS. 
JONATHAN DAY. 
J. S. WOODWORTH. 


COMPLAINANT’S EXHIBIT CokEs’ 1849 Retssug APPLICATION. W. H. 
M., Special Examiner. 


DEPARTMENT OF THE INTERIOR, 
Unitep States PATENT OFFICE. 


To all persons to whom these presents shall come, Greeting : 


This is to certify that the annexed is a true copy from the files of 
this office of the file wrapper, contents, and drawing in the matter of 
the reissue letters patent granted Loring Coes June 26, 1849, No. 139, 
for improvement in screw wrenches. 

In testimony whereof I, W. H. Doolittle, acting Commissioner of 
Patents, have caused the seal of the Patent Office to be hereunto af- 
fixed this seventh day of April, in the year of our Lord one thousand 
eight — and seventy-nine, and of the Independence of the United 


States the one hundred and third 
[SEAL. ] W. H. DOOLITTLE, 


Acting Commissioner. 
108 STATE OF MASSACHUSETTS, 
County of [Hampton] * Worcester,* 


On this sixteenth day of April, A. D. 1849, before the subscriber, 
a justice of the peace for said county, personally appeared the within- 
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named Loring Coes, of [Springfield] * Worcester,* in said county, 
and made solemn oath that he verily believes himself to be the orig- 
inal and first inventor of the herein-described improvements in screw 
wrenches, and that he does not know or believe that the same was 
ever before used or known, and that he is a citizen of the United 


States. 
ISAAC DAVIS, 
Justice of the Peace. 


To the Commissioner of Patents: } 


The petition of Loring Coes, of [Springfield] * Worcester,* in the 
county of [Hampden] * Worcester* and State of Massachusetts, re- 
spectfully represents— 

That he has made certain new and useful improvements in screw 
wrenches, and that he has obtained letters patent for the same, bear- 
ing date the 16th day of April, 1841; that he now believes the said 
letters patent to be invalid by reason of a defective specification, 
which defect has arisen from inadvertence, accident, and mistake. 
He therefore prays that he may be allowed to surrender, and he 
hereby does surrender, the same, and requests that new letters pat- 
ent may issue to him for the residue of the period for which the orig- 
inal patent was granted upon the amended ‘specification herewith 
presented, agreeably to the provisions of the act of Congress in that 
case made and provided, he having paid fifteen dollars into the Treas- 
ury and complied with other requirements of the said act; and he 
hereby authorizes Charles M. Keller to act as his attorney in pre- 
senting this application, altering or withdrawing the same, and to 


receive the patent when granted. 
LORING COES. 


109 To all to whom these presents shall come: 


Be it known that I, Loring Coes, of [Springfield] * Worcester,* 
in the county of | pom, 20 * Worcester * and State of Massachu- 
setts, have invented new and useful improvements in screw wrenches, 
and that the following is a full, clear, and exact description of the 
principle or character of which distinguishes them from all other 
things before known, and of the manner of making, constructing, 
and using the same, reference being had to the accompanying draw- 
ings making part of this specification, in which figure 1 is an eleva- 
tion of my improved wrench and figure 2 an elevation of a wrench 
previously known but not of my invention. 

In my improved wrench the inner jaw slides on the bar of the 
permanent jaw and handle, and is moved by a screw at the side of 
the bar, operated by a head or roset, which always remains in the 
same position relatively to the handle, whereby the movable jaw 
can be adjusted with the thumb of the hand which grasps and holds 
the handle. The principle or character of my invention, and that 
which distinguishes it from all other things before known, consists 
in moving the adjustable jaw by means of a screw placed at the side 
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of and parallel with the bar of the permanent jaw and handle when 
the required rotation for’shiding the jaw is given by a roset or head 
or the equivalent thereof, which retains the same position relatively 
to the handle; and my invention also consists in retaining the re- 
quired position of the roset or its equivalent by which the required 
motion is given to the sliding jaw by having its periphery to work 
in a notch or recess in the bar of the permanent jaw and handle, or 
vice versa. 
In the accompanying drawings— 


(Here follows diagram marked p. 109.) 


(A) represents a quadrangular bar of metal with a permanent or 
hammer jaw (C) at one end, the other end being reduced in size to 
pass through a handle (L) secured to it by a nut (M). Between the 
ferrule of the handle and the shoulder of the bar an iron plate (I) 
is griped by the securing of the handle onto the bar, and this plate 
extends out sufficiently beyond the bar to receive the journal (i) 

(see dotted lines) of a screw (F), which is placed parallel with 
110 and by the side of the bar. This screw is tapped into a tub- 

ular piece (D) that projects from the back face of the adjust- 
able jaw (B), which is fitted to slide on the bar from or towards the 
permanent jaw (C), the rear end of the tubular projection (D) being © 
provided with and sustained by a bridle (E) which embraces ant 
slides on the bar. At the rear end the screw is provided with 9 
head or roset (G), the periphery of which turns in a notch or recess 
(H) made in the edge of the box, as shown by dotted lines, by which 
the position of the said ruset is retained relatively to the handle. 

The hand, represented by dotted lines, indicates the manner in 
which my improved wrench is operated. The handle is grasped by 
the fingers and the roset is operated by the thumb of the same 
hand, so that without any change in the position of the hand the 
movable jaw can be moved towards or from the permanent jaw, to 
set the wrench to any size required, with one norte 

By means of my improvement the bar can be made of any desired 
form best adapted to the sliding jaw and to strength, and the roset 
or its equivalent employed for operating the jaw: is always retained 
in the same position relatively to the hand that gripes the handle. 
At the same time, the use of two bearings for the screw is avoided. 

The advantages of my improved wrench over other methods of 
construction will be seen by comparison with the wrench represented 
by figure 2 of the accompanying drawings. [Although I have 
specified that the sliding jaw is operated by a screw tapped into a 
projection from its back face, I do not wish to confine myself to this 
precise arrangement, but to cover all the equivalents thereof, as it 
will be obvious that, by simply inverting the order, the screw ma 
_ project from the movable jaw and be tapped into the roset or head. — 

nd it will also be obvious that, for retaining the roset or head in 
the same position relatively to the handle instead of the notch or 
recess in the bar, this may be inverted by having a groove in the. 
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bar, this periphery thereof to receive a projecting fillet from the 
edge of the bar, the one being the well-known equivalent of the 
other. 

whee I, claim as my invention and desire to secure by letters 
patent is moving the sliding jaw by a screw, combined with and 

placed by the side of and parallel with the bar of the perma- 
111 nent jaw and handle, substantially as described, when the 

required rotation for sliding the jaw is given by the head or 
roset (or its equivalent), which retains the same position relatively 
to the handle during the operation, substantially ag.described. 

And [I also claim Fin combination with the before-described com- 
bination of the bar, sliding Jaw, and screw, the method of retaining 
the roset or head in the same position relatively to the handle or 
its equivalent, substantially as described] *moving the sliding jaw 
by a screw combined with and placed by the side of and parallel 
with the bar of the permanent jaw and handle, substantially as de- 
scribed, in combination with the roset or its equivalent, retained in 
position relatively to the head in the manner described.* 

LORING COES. 


Witnesses : 
ISAAC DAVIS. 
JONATHAN DAY. 
J.-S. WOODWORTH. 


No. 2605. 5 Jung, 1849. 


In conformity to an act of Congress entitled “An act to promote 
the progress of the useful arts,” approved 4th of July, 1836, I have 
received of Loring Coes fifteen dollars, which sum has been placed 
to the credit of my account in the off. Ass't T’r U.S., New York, 
under the date of 10 May, 1879, and for which I have signed a re- 
ceipt, for a patent improved wrench. 

W. SELDEN, 


Treasurer of the United States. 


ALLEN A. HALL, 
Register of the Treasury. 


Registered: J. C. H. 


Reissue No. 139. 


Loring Coes, of Worcester, county of Worcester, State of Massa- 
chusettes. 

Screw wrenches. 

Rec’d rau de 49; petition, affidavit, specification, drawing, model, 

old pat. 
112 1. Cert. dep., $15, May 14, ’49. 
_ §. Cash, —. 
Examined: Renwick, June 14, 1849. 
Issue: De Witt C. Laurence, June 15, 1849. 
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Patented April 16, 1841; reissued June 26, 1849. 
Recorded vol. 2, page 175. 

C. W. Keller. 

Spec. ret’d May 18, 1849. 

Improvement in screw wrenches. 


CompLarnant’s Exursit Tart’s 1857 Patent. W. H. M., Special 
E}xaminer. 


Letters Patent of the United States No. 17609, Granted Henry W. Mason, 
Assignee of George C. Taft, June 16, 1857. 


Improved Screw Wrench. 
Specification. 


To all persons to whom these presents shall come: 

Be it known that I, George C. Taft, of Worcester, in the county of 
Worcester and State of Massachusetts, have invented an improved 
screw wrench, and I do hereby declare that the same is fully de- 
scribed and represented in the following specification and the ac- 
cumpanying drawings, of which— 

Figure 1 is a front elevation of such article ; 

Figure 2, a longitudinal section of it; 

Figure 3, a transverse section of it, taken through the thumb nut, 
to be hereinafter described. 

My invention is an improvement on that patented April 16, 1841, 
by Loring Coes. 

In the drawings— 


(Here follows diagram marked p. 112.) 


A is theshank; B, the movable jaw; C, the hammer jaw; D, an 
extension from the jaw B; E, a slide fastened to said extension and 
embracing theshank; L, the handle, and N the holding nut 
113 thereof. The part D is provided with a female screw, a, to 
which the screw F is adapted, such screw F being provided 

with a thumb nut, G, by which it may be revolved. 

Extending down from the thumb nut G and with its axis in a 
straight line with that of the screw E is another male screw, K, fitted 
to work or screw into a female screw, 6, formed in the projection I, 
that is extended from the shank A. 

A groove, H, is made in the shank A for the nut G to travel in 
during its movement in directions parallel tothe shank. The nut G, 
the screw F, its female screw, the slide E, the shank A, the extension 
D, and the jaws B and C are arranged with regard to one another as 
seen in the drawings, such arrangement being the same as that of 
such parts in the said wrench of the said Coes. I apply and arrange 
a second screw, K, and a nut, b, with reference to them, as above de- 
scribed, the threads of the two screws F and K being pitched con- 
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trary ways, in order that when the nut G is revolved each revolution 
may move the jaw B either towards or away from the jaw C double 
the distance that it could be moved were the nut G and its screw F 
to have no other than a rotary motion, as in the wrench of the said 
Coes. | 

With my addition or improvement the nut G and its screws F and 
K when rotated also have a motion parallel with the shank A and 
either towards or away from the jaw C, according to the direction in 
which the nut may be rotated. 

I do not claim the invention of the aforesaid wrench of Loring 
Coes on which a patent was granted to him on April 16, 1841, for 
fourteen years and subsequently extended for seven years longer. 
My invention or wrench has an advantage over such wrench, as, 
while it possesses all the essential greatness of the said Coes wrench, 
its sliding jaw can be moved with more rapidity than that of the said 
Coes wrench. 3 

Although I have mentioned the second screw K and its female 
screw as an addition I have made to the wrench of the said Coes, I 
would further state that what constitutes my invention or improve- 
ment is not the mere addition of auxiliary male and female screws 
to the said Coes wrench, but my improvement is to be found in the 

manner in which they are applied with reference to the nut, 
114 + thehandle, and theshank. In my improved wrench the two 

male screws F and K are arranged sv as to project in opposite 
directions from the nut G. The projection I, carrying the female 
screw B, extends from the shank A and is arranged so as to rest 
against the upper end of the handle L, and at the same time it may 
form a ferrule to said handle. As the handle is held in the shank 
by the nut N a force tending to move the jaw B downward away 
from the jaw C when the wrench is in use on a nut will be resisted 
by the nut N and the jaw C. Furthermore, a force tending to bend 
or break the shank between the parts I and E or just above the handle 
will be resisted by the nut G and the male screws, the nut, by being 
rene against the shank, serving to prevent the screws from being 

ent. 

I am aware of the construction of the wrench for which Nathan 
Whipple KET for a patent and was rejected on or about the 24th 
of May, A. D. 1854, such wrench having an auxiliary male and female 
screw. In this wrench, however, the auxiliary female screw was 
made in a piece of metal made to embrace the shank and to be fast- 
ened to it by rivets extending through such piece and the shank. 
Besides this, the said piece of metal containing the auxiliary female 
screw was arranged at a considerable distance from the handle and 
did not rest on it. Furthermore, the nut, instead of being arranged 
between the two male screws, was placed at the lower end of the lower 
screw and below the part carrying the auxiliary female screw. In 
this case the nut could in no respect operate to prevent breakage of 
the shank under great lateral strain, nor did the shank nut at the 
lower end of the handle serve with the handle in any manner to give 
support to the movable jaw, as is the case in my improved wrench. 
In the wrench of the said Whipple the shank, owing to having rivet 
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holes made through it, is very much weakened thereby and is liable 
to break off at or near.such, all of which is avoided by my arrange- 
ment of parts. Therefore I do not claim the mere addition of auxil- 
lary screws to the wrench of the said Coes and made with threads 
reversed in pitch with respect to the pitch of those of the primary 
screws, but what I do claim is arranging the nut G between 
115 the two male screws F and K in connection with applying the 
auxiliary female screw N and its support I with reference to 

the handle and shank, substantially as specified. 
In testimony whereof I have hereunto set my signature March 


28, 1857. 
GEO. C. TAFT. 
Witnesses: 
W. A. WILLIAMS. 
HENRY W. MASON. 


CoMPLAINANT’S Exuipit Tart’s 1858 Patent. W. H. M., Special 
Examiner. 


Letters Patent of the United States No. 20379, Granted George C. Taft 
May 25, 1858. 


Improved wrench. 
Specification. 


Toall persons to whom these presents shall come: 

Be it known that 1, George C. Taft, of Worcester, in the county of 
Worcester and State of Massachusetts, have invented a new and 
useful or improved screw wrench; and I do hereby declare that the 
same is fully described and represented in the following specification 
and the accompanying drawings, of which— 


(Here follows diagram marked p. 115.) 


Figure 1 is a side view, and 

Figure 2 a longitudinal section of the wrench. 

In such drawings A denotes the shank of the wrench ; B, the mov- 
able jaw ; C, the fixed or hammer jaw; D, an extension of or projec- 
tion from the jaw B; E, a slider fastened to the said extension and 
embracing the said shank; L is the handle and N the holding nut 
thereof. 

The part D is provided with a female screw, a, to which a male 
screw, F, is adapted and arranged so as to be at the edge of and 
parallel to the shank A. 

Affixed to the lower end of the screw F is a worm gear or rosette, 

G, which is made to screw into a screw rack, H, formed in or 
116 on the adjacent edge of the shank A and above the ferrule I 
of the handle, as shown in the drawings. The directions of 
the helix threads of the screw F and the worm rosette G are in re- 
verse of one another—that is, one inclines to the right and the other 
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to the left—one screw being a right-threaded screw, while the other 
is what is generally termed a left-threaded screw. 

The edges of the thread of the rosette are milled, so as to render 
it easy for a person to turn the rosette by the application thereto of 
the thumb of one of his hands when grasping the handle. When 
the rosette is put in revolution its screw, acting on the rack, will 
move longitudinally either towards the ferrule I or the jaw C and 
so as to move the jaw B on the shank. At the same time the screw 
F will be put in revolution, and by its operation in its female screw 
ait will contribute to move the jaw B, and thus by the compound 
action of the screws, the worm rosette, and the rack the motion of 
the movable jaw will be accelerated to what it would be were but 
one male and one female screw employed. 

In order to prevent the threads of the rosette from being forced 
out of the rack by any great strain tending to force the movable jaw 
away from the hammer jaw, the rosette is provided with a cylindri- 
cal extension or slider, K, which projects downward from it and in 
line of its axis and through a cylindrical bearing or hole, 6, made 
through a projection, O, from the collar I. The said parts K and 
O, applied together and to the rosette and ferrule of the handle, 
contribute greatly to strengthen the wrench or prevent it from being 
injured or broken while in use. The slider K also serves to prevent 
the shank of the screw F from being bent while the wrench is in 
use. 

In a wrench invented by me and patented on the 16th of June, 
1857, to Henry W. Mason, my assignee, the male screw of the mov- 
able jaw has a male screw extending downward from its nut and 
working in a female screw made in a projection from the ferrule of 
the handle. As the nut has no screw cut upon it to work into a 
rack, the lower screw, although it may serve to strengthen the 
wrench, does not perform the function for which I employ the round 
or cylindrical slider K, the latter being combined with a worm and 

a rack (used on the wrench as described), and fur the purpose 
117 ~—not only of maintaining the thread of the rosette in place in 

the rack, but to strengthen the parts or prevent breakage of 
the shank while the wrench is in use. 

The great advantage of my present wrench over that invented by 
me and patented to Henry W. Mason is that the rosette and screw 
are combined in one piece, operate in the rack, and are arranged 
between the ferrule projection and the extension of the movable jaw, 
while the milled screw or rosette in this arrangement causes the 
strain on the movable jaw to be borne by the shank itself and not 
by any projection riveted thereto, and the handle, by not being sub- 
jected to such strain, is not liable to be forced off the shank; the 
further advantage of the bearing of the milled worm against the 
shank is secured at the same time. 

From the above it will be seen that the object of my invention or 
improvement in a wrench having its movable jaw operated by two 
reversed male screws is to bring the strain of both the screws 
directly on the shank and not on eithera projection riveted thereto 
or on a ferrule and wooden handle fixed on the shank; also to 
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prevent the disengagement of the rosette screw from the rack when 
the wrench is in use; and, furthermore, to prevent the upper screw 
from being bent, as it would be likely to be were such a disengage- 
ment to take place. 

I do not claim a wrench having its movable jaw operated by two 
reversed male screws extending in opposite directions either from 
one another or from a rosette. 

Nor do I claim a wrench in which the sliding jaw is operated by 
a single male screw rosette, working in a rack applied to the station- 
ary jaw. 

Nor do I claim a wrench having its sliding jaw operated by a 
single male screw, whose milled head enters a recess or notch made 
in the shank, and has a pivot extending from it and working in a 
step made in a projection from the handle, such being the construc- 


‘tion of the wrench of Loring Coes as patented April 16, 1841. 


From this latter my improved wrench differs materially, inasmuch 
as it has two reversed male screws, and its rosette, instead of being 
stationary in other respects than being capable of being revolved, 

will move endwise with the screws when they revolve. 
118 Furthermore, my improved wrench has the cylindrical slider 

K, so made as not only to revolve with the male screws, but 
move endwise with them and perform the function of maintaining 
the male screw rosette in connection with its screw rack at whatever 
distance the rosette may be from the projection O. 

No such slider is found in Coes’ wrench, because it is not neces- 
sary there, for in such there is no endwise movement of the screw 
and no worm rosette and rack to be maintained in connection. 
Coes’ uses a pivot working in a cut or step, and both are so formed 
that no endwise motion of the pivot can take place. 

But what I claim, in a wrench provided with two reversed male 
screws for removing its movable jaw, is arranging the lowermost 
screw, G, to work in a screw rack, H, on the shank A of the wrench, 
and providing the said screw with a cylindrical slider, K, extending 
below it and operating so as not only to turn around, but move 
longitudinally with the screw and in a socket piece, O, connected 
with the handle, the whole being substantially as described. 

In testimony whereof I have hereunto set my signature this 
thirtieth day of October, A. D. 1857. 

GEO. C. TAFT. 


Witnesses: 
JAMES H. BANCROFT. 
JOHN GOULDING. 
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ComMPLAINANT’s Exuipit Haywarp’s 1858 Patent. W. H. M., Spe- 
cial Examiner. 


Letters Patent of the United States No. 21196, Granted Francis D. Hay- 
ward Aug. 17, 1858. 


Improved Wrench. 
Specification. 


To all persons to whom these presents shall come: | 
Be it known that I, Thomas D. Hayward, of Malden, in the 
county of Middlesex and State of Massachusetts, have in- 
119 vented certain new and useful improvements in wrenches, 
and that the following description, taken in connection with 
the accompanying drawings hereinafter referred to, forms a full and 
exact specification of the same, wherein I haveset forth the nature 
and principles of my said improvements by which my invention 
may be distinguished from others of a similar class, together with 
such parts as I claim and desire to have secured to me by letters 
atent. | 
' The figures of the accompanying plate of drawings represent my 
improvements. 


(Here follows diagram marked p. 119.) 


Figure 1 is a central vertical section of my improved wrench. 

Fig. 2 is a horizontal section of the same, taken in the plane of 
the line A B, Fig. 1. 

Wrenches as usually constructed consist of a single stem or shaft, 
on which the slide or lower half of the jaw moves. 

The shaft, unless made very large and heavy, is very liable to be- 
come strained and bent, thereby weakening the wrench, preventing 
the parts from operating smoothly and the two parts of the jaw from 
meeting. My improvements consist in providing an additional 
stem or brace arranged parallel to the main shaft, the slide having 
its bearings and moving upon both the main shaft and the addi- 
tional steam or brace. By this arrangement the main shaft cannot 
possibly be bent or strained, but is kept in its true position, whereby 
the slide or jaw will always move freely and truly upon the same 
and retain its parallel position to the head or upper part of the jaw. 

aa in the drawing represents the head or upper part of the jaw 
of the wrench attached to the main shaft 6 6. ccis astem or brace 
attached to the head a a and to the shaft b b by a screw, d, arranged 
parallel to the shaft. The slide ee plays upon both the shaft 6b 
and the stem or brace cc, being actuated by a screw, f, as will readily 
be understood by inspection of Fig. 1. 

The stem or brace c c, it will be seen, serves to sustain and 
strengthen the main shaft 6 6 and prevent its being bent, thereby 
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ensuring the true play of the slide ¢ e or lower half of the jaw and 
keeping the slide and head a a always parallel. 

Having thus describcd my improvements I shall state my claim 

as follows: 
120 What I claim as my invention and desire to have secured 
to me by letters patent is— 

The wrench, constructed substantially as described—~. e., combin- 
ing with the head or upper jaw, when rigidly connected with its 
shank, a brace and screw arranged, respectively, on opposite sides 
of and parallel with the said shank for the purposes of insuring true 
play of the slide or lower jaw and of keeping the slide and head con- 


stantly parallel. 
FRANCIS D. HAYWARD. 


Witnesses: 
JOSEPH GAVETT. 
SAMUEL N. PIPER. 


Compiarnanr’s Exursir Tart’s 1859 Parent. W. H. M., Special 
Examiner. 


Letters Patent of the United States No. 23798, Granted George C. Taft 
Apri 26, 1859. 


Improved Wrench. 
Specification. 


To all whom it may concern: 

Be it known that I, George C. Taft, of the city of Worcester, in 
the Commonwealth of Massachusetts, have invented a new and use- 
ful improved double-acting screw and rack wrench; and I do hereby 
declare that the following is a full and exact description thereof, 
reference being had to the accompanying drawings, which represent 
a side view of my improved device. 


(Here follows diagram marked p. 120.) 


To enable others skilled in the art to make and use my invention 
I will proceed to describe its construction and operation. 

The device represented in the accompanying drawings and in the 
following description is an improvement on the patent granted to 
me May 25, 1858. 

In the device then patented the guide rod 5 was one piece 
121 with the rosette a, and worked through a hole in a projection 
of the ferrule d. 

Thus the end of the guide rod 8, as it screwed through and pro 
jected beyond the projection of the ferrule, was exposed and liable 
to be bruised; besides, it proved to be a great inconvenience, as it 
came in contact with and was in the way of the hand holding the 


handle e. 
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It is the object of the device now presented to overcome the diffi- 
culties above mentioned. 

In the device which is the subject of this application, and which 
is represented in the accompanying drawings, the guide rod 6 is one 
piece with the ferrule d, extending from the projection c of the said 
ferrule into a corresponding hole, 0, in the centre of rosette a, which 
latter is one piece with the screw rod f. 

The outside of the rosette a is screw-threaded and works into a 
rack, n, in the surface of shank /. 

The screw rod f works in the female screw p, in the sliding jaw 
gj, the latter being connected to the shank / by means of collars hz. 

The stationary jaw & forms the front end of the shank J, while the 
rear portion of the shank is formed into a rod, m, which passes 
through the ferrule and handle and is fastened at the rear end of 
the handle by a nut, p. 

From the above it will be seen that no ends of the guide rod 0 are 
exposed, and that it can never interfere with the hand taking hold 
of the handle. 

The guide rod 6 is of sufficient length so that its end will be yet 
within the hole of the rosette a when the jaw 7 has been moved up 
until in contact with the jaw &. 

The length of the screw rod f is also such that it can never become 
detached from the female screw within the jaw g /. 

Thus it will be seen that all the pieces are permanently connected, 
and that it is impossible for them to become disconnected. 

The double-screw device f and a n serves to accelerate the motion 
of the jaw g 7, because, supposing the inclination of the threads 

of both screws a and f to be the same, it is evident that 
122 with each turn of the rosette the jaw will move twice as far 
if only one screw was used. 

Of course, the screw threads of a and f run against each other. 

Having thus described my improved double-acting screw-and-rack 
wrench, what I claim therein as new, and desire to secure by letters 
patent, is— | 

The screw-threaded rosette a, with its hole 0, in combination with 
the stationary guide rod 6, rack n, traversing male screw f, and slid- 
ing jaw g h, with its female screw p, substantially as and for the pur- 


poses set forth. 
GEO. C. TAFT. 


Witnesses: 
JAMES H. BANCROFT. 
WM. H. TAFT. 


Ex’d: F. M. F. E. 
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CoMPLAINANT’sS EXHIBIT “APPLICATION FOR TAFT’S 1863 PATENT.” 
W. H. M., Special Examiner. 


DEPARTMENT OF THE INTERIOR, 
Unitrep States PATENT OFFICE. 


To all persons to whom these presents shall come, Greeting: 


This is to certify that the annexed is a true copy from the files of 
this office of the file wrapper, contents, and drawing in the matter 
of the letters patent granted George C. Taft, ass’or to Thomas H. 
Dodge, Nov. 10, 1863, No. 40590, for improvement in wrenches. 

In testimony whereof I, W. H. Doolittle, acting Commissioner of 
Patents, have caused the seal of the Patent Office to be hereunto 
affixed this eighth day of April, in the year of our Lord one thou- 
sand eight hundred and seventy-nine, and of the Independence of 
the United States the one hundred and third. 

[SEAL. ] W. F. DOOLITTLE, 
Acting Commissioner. 


123 WasHINnGTON, D. C., April 30, 1862. 


Hon. Com’r of Patents. 
Sir: I hand you herewith the application of Geo. C. Taft for a 
patent for an improvement on wrenches. 
Respectfully, THOS. H. DODGE, 
3 Attorney for Applicant. 


Petition. 


To the Commissioner of Patents: 7 

The petition of George C. Taft, of Worcester, in the county of 
Worcester and State of Massachusetts, respectfully represents— 

That your petitioner has invented a new and useful improvement 
in wrenches which he verily believes has not been known or used 
prior to the invention thereof by your petitioner. He therefore prays 
that letters patent of the United States may be granted to him there- 
for vesting in him and his legal representatives the exclusive right 
to the same upon the terms and conditions expressed in the act of 
Congress in that case made and provided, he having paid thirty- 
five dollars into the Treasury and otherwise complied with the re- © 
quirements of said act. 

He further prays that you will recognize as his agent and attorney 
Thomas H. Dodge, who he hereby authorizes and empowers to alter 
and modify the within specification and claim; to receive the pat- 
ent when granted; to receive and receipt for all moneys which 
he may be entitled to withdraw from the Treasury, and, in general, 
to demand and exercise all the rights and privileges that he would 


be entitled to if personally present and acting in the premises. 
7 GEO. C. TAFT. 


13—164 


we ee Pees foe) ee dy ee ae woe Ce Me OT Oe Se Ee 2, 5 ee ind 
ee ee ey IES 4 io8 el ALK S ee ee See aI ae ee | ; 
a, f SS) REE ee TR ee ee ME TE hn SS rogaine 2 cae rae i ee gees sed sit, 
é ; ‘ SN is i ae te aS ik ah ko “Ae oT Akl Se Goes ae of 
: : ts ¢ nt Fee te eae 


Srey Soe ae ; 
‘ee 


= di 
G if ss 
Ses 
cS “aa 
« as 
b 
ae 
’ 
7. 
z 
’ 
& 
i 
= 
eS 
¥ 
9, . 
ey 3 
: 
ee 
= 
As 
alt ‘ 
“. 
eg 
5 
fei 
‘ 
= 
S 
oy 
a 
Es 
a ’ 
a oe 
— 
os 
cS ¢ Ba - 
=< 
eA 
S ie 
E x 
= oe 
se 
si 


: 2 
Ps 2 
s * 
Se ‘ 
3 
ta 
a 
roe Se 
= 
.S ae 
oF aoe 
Er. 
— aa 
B bs: 
a <a - 
4 a 
© 4 
*, “ag 
1 Ga 
2 Ss 
hh, Se 
ee, 
‘ip 
Be? ee 
’ a ia 
SS Sa 
et BaF > 
5% i 
% 3 


e we) BS acme) petal tna RR TES, BY BAM BAT ARENDS 7), NP OM ARMIN 
, + Th Aone he eit es RR hi So oP re mi hes 

ge 

oN 


98 THE COLLINS COMPANY VS. LORING COES ET AL., &C. 


Oath. 


STATE OF MASSACHUSETTS, } 4 
88: 
County of Worcester, 


On this eighth day of November, A. D. 1860, before the subscriber, 

a justice of the peace in and for said county, personally ap- 

124 peared the within-named George C. Taft and made solemn 

oath that he verily believes himself to be the original and 

first inventor of the within-described improvement in wrenches, and 

that he does not know or believe that the same was ever before 
known or used, and that he is a citizen of the United States. 


Before me— 
JAMES H. BANCROFT, 
Justice of the Peace. 


To all whom it may concern: 


Be it known that I, George C. Taft, of Worcester, in the county of 
Worcester and Commonwealth of Massachusetts, have invented a 
new and useful improvement in screw wrenches; and I do hereby 
declare that the following is a clear, full, and exact description of 
the same, reference being had to the accompanying drawings, form- 
ing a part of this specification, in which— 


(Here follows diagram marked p. 124.) 


Fig. 1 represents a perspective view of my improvement, and 

Fig. 2 represents a detached view of the “rosette” and therewith 
connected. 

Similar letters of reference indicate like parts in the drawings. 

To enable others skilled in the art to make and use my invention 
I will proceed to describe its construction and operation. 

A is the shank of my wrench; B, the stationary jaw, and B’ the 
oe jaw through the part B” of which the operating screw C 
works. 

D is the “rosette,” formed in one piece, as shown, with the screw 
c and journaled at a to ferrule E. 

Parallel grooves dd dare cut in the shank A, in which projec- 
tions e e e of the rosette turn. 

The projections e e e are‘made parallel to each other and are bev- 
eled on one side, as shown, to lessen the friction of the rosette upon 
turning. 

_ The operation is as follows: To adapt the opening between the 

jaws to the size of the object to be clasped thereby the operator 

turns the rosette to the right or left, as the size of the objeet will in- 
dicate, which will turn the screw in the part B” of the slid- 

125 ing jaw B’, and, as to the way turned, will increase or di- 
minish the distance between the jaws as required. 

The advantage of having a “rosette” of this form is that it sus- 
tains the pressure which would otherwise come on the ferrule E, 
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which pressure is often so great as to break it off or displace it, thus 
rendering the whole wrench useless. 

Having thus described my improved wrench,* what I claim and 
desire to secure by letters patent is— 

The combination of the parallel groovesdddin the shank A 
with the corresponding projections e e e on the rosette D,f substan- 
tially as and for the purposes set forth. 

In witness whereof I have hereunto subscribed my name. 

GEO. C. TAFT. 

In presence of— 

JAMES H. BANCROFT. 
JOHN GOULDING. 
ADDISON P. BROWN. 
TIMOTHY F. TAFT. 


Wasuinaton, D. C., May 30, 1862. 
Honorable Commissioner of Patents. 

Sir: In the matter of my application for a patent for an im- 
proved serew wrench I have to request that the following amend- 
ments may me made in the specification, viz: 

Insert after word “ wrench” in the 6th line of the 3d page of the 
specification the words (A) “Iam aware that the rosette of screw 
wrenches has heretofore been constructed with a screw thread, and 
I do not claim such device, but.” 

Also insert the following after the letter of reference “ D” in the 
12th line, same page (B): “The same not being spiral, but running 

at right angles to the line of motion of the jaw, thus reliev- 
126 ~—sing the ferrule from all strain, while retaining the rosette in 

the same relative position as respects the handle of the 
wrench.” 


Respectfully, GEO. C. TAFT, 
| By his attorney, THOS. H. DODGE. 


U.S. Patent OFFice, May 31, 1862. 
Str: Your specification of alleged improvement in wrenches has 
been examined. The wrench of Loring Coes, patented April 16, 
1841, is believed to embrace substantially the devices claimed as 


your improvement. Your application is therefore rejected. 
Respectfully yours, JAYNE, 5 B. 


Geo. C. Taft, Esq., care T. H. Dodge, Esq., Washington, D. C. 


NasHua, NEw HampsHire, March 30, 1863. 
Honorable Commissioner of Patents. 


Sir: My application for a patent for an improved screw wrench 
was rejected for the alleged reason that the “ Coes wrench ” presented 
a full anticipation of my alleged invention. 


* Insert A in amendment filed May 30, 1862. 
{ Insert D in amendment filed May 30, 1862. 
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I was fully aware of the construction of the wrench to which I 
have been referred, and my invention was designed to obviate one 
very serious objection to said wrench. 

The examiner seems to have overlooked this point, or at least 
does not appear to have understood the practical operation of the 
wrench to which I have been referred. ys 

That the real point of difference may be clearly presented, and in 
a manner calculated to satisfy the office, I herewith present the affi- 
davits of eleven able and competent machinists as to the relative 
merits of the wrenches. 

I trust that a re-examination of the application in connec- 
127 _‘ tion with the evidence presented in support of my claim for 
a patent will convince the office that I am entitled to a patent 
as prayed. 
Respectfully, GEO. C. TAFT, 
By his attorney, THOS. H. DODGE. 


We, the undersigned, practical mechanics, hereby certify that we 
have used the “Coes wrench” and have been familiar with it for 
twenty years, more or less, and in no instance have we ever seen the 
“Coes wrench” so constructed by having one groove in the main 
bar as to receive and retain the pressure of the jaw in s’d groove 
when in use. 

The groove was of slight depth. The face of the ferrule, being 
flush with the lower end of the groove in the bar, caused the end or 
face of the rosette to bear with full force upon the face of the ferrule 
when the wrench was in use, and the pressure thus thrown against 
the ferrule was liable to crowd the ferrule back and crush the wood 
handle, thereby causing the bearing of the rosette to become dis- 
connected from the ferrule, and so far deranging the working parts 
of the wrench that it could not be used except at the expense of a 
new handle. This feature in the “Coes wrench ” was a great de- 
fect, and was where it usually failed first. 

We have carefully examined the wrench exhibited to us by Mr. 
George C. Taft and consider the improvement made by him makes 
the wrench much more substantial and obviates the great defect 
(above described) in the “ Coes wrench.” The three grooves in the 
bar and the corresponding parts on the rosette which operate as 
teeth in the grooves take all the strain from the ferrule and confine 


‘ jt to the bar. 


This arrangement is a sure preventative against the disconnecting 
a m_ rosette from the ferrule or the destruction of the wooden 
1andle. 

Again, the wide groove to receive the rosette in the bar of the 
“ Coes wrench” may be considered as objectionable, having a ten- 
dency to weaken it. This objection is obviated in the “Taft wrench” 

by increasing the number of grooves, thereby extending 
128 the resistance over a greater area, whilst at the same time 
the formation of the rosette with three parallel teeth furnishes 
to the operator a firmer hold with the thumb and enables him to 
operate the rosette with more ease than the “ Coes wrench.” 
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? 
ie ae This improvement makes a much more desirable wrench and 
one | much less liable to get out of order and is worthy of protection. 

| Worcester, Mass., September, 1862. 
east ! CLARENDON WHEELOCK, Jnventor. 
the | WM. T. MENIFIELD, Machinist. 
ALONZO WHITCOMB, Machinist. 
| in TOWNE & HARRINGTON, Machinisis. 
ffi - T. F. TAFT, Machinist. 
lve CHAS. B. LONG, Machinist. 

_ A. P. BROWN, Machinist. 

eC- : GEORGE F. RICE, Machinist. 
for J. C. STODDARD, 
ont Machinist and Inventor. 


JOHN GOULDING, Inventor. 
O. P. RICHARDSON, Machinist. 


COMMONWEALTH OF MASSACHUSETTS, \ ss 


or Worcester, 

he Marcu 26, 1863. 

in Personally appeared Wm. T. Menifield, Alonzo Whitcomb, T. F. 

ve Taft, Geo. F. Rice, J. C. Stoddard, and O. P. Richardson and sev- 

erally made oath that the statement above subscribed by them was 

' true. 

or Before me— - 

fe JAMES H. BANCROFT, 

"1 dus. Pacis. 

S- COMMONWEALTH OF MASSACHUSETTS, 

is | Worcester, \ oe 

a Marcu 27, 1863. — 

Z Personally appeared Clarendon Wheelock, Chas. B. Long, and A. 
P. Brown and severally made oath that the statement above sub- 
scribed by them was true. 

r Before me— 

' JAMES H. BANCROFT, 

: os Jus. Pacis. 

2 


129 COMMONWEALTH OF MASSACHUSETTS, ma 
Worcester, 
Marcn 28, 1863. 


Personally appeared John Goulding and made oath that the state- 
) ment above subscribed by him is true. 


Before me— 
JAMES H. BANCROFT, 
Jus. Pacis. 
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U.S. Patent Office, April 13, 1863. 


Sir: Your specification of alleged improvements in wrenches 
has been again examined and the aftidavits submitted duly con- 
sidered. The question occurs, Wherein consists the invention for 
which a patent isnowsought? Certainly notin the rosette attached 
to the screw nor in the notch in the shank in which the periphery 
of the rosette revalves, for all this is plainly seen in Coes’ patent to 
which you have been referred. Your rosette has, it is true, three 
projecting flanges, which take into as many distinct notches, while 
that of Coes consists of one flange and one notch; but this, being a 
mere duplication of parts, is no invention in the patentable sense of 
the term. You seem to lay stress upon the fact that the flanges in 
your rosette are not spiral, but that they are at right angles to the 
line of motion of the jaw; but such also is the case in Coes’—that is 
to say, the two surfaces of the rosette which communicate the 
strain or thrust of the jaw to the shank revolve in planes perpen- 
dicular to the line of motion of the jaw precisely the same as your 
own. Great importance is also attached to the circumstance that, 
by virtue of the flanges on your rosette and the corresponding 
notches in the shank, the whole thrust of the jaw is communicated 
directly to the shank, and consequently that the ferrule upon the 
end of the handle is relieved entirely from any such strain. This, 
though not specially adverted to, is equally the function of the 
rosette and notch in Coes’ wrench. Both the model and the draw- 
ing in the latter case show that the notch in the shank is not cut 
down flush with the end of the ferrule, but sufficiently far in front 
of it to prevent the possibility of contact of the rosette with the 

ferrule, and that such purpose was probably intended is further 
130 evidenced by some remarks of his in his specification as first 

presented, but which do not appear in the patent, to the effect 
that, for retaining the rosette in position, a fillet may be projected 
from the surface of the shank and fitted to work in a corresponding 
groove in the periphery of the rosette. 

The office is firmly of the opinion that there is nothing new in 
the invention as described. Your application is therefore again re- 


jected. 
Respectfully yours, JAYNE. 


George C. Taft, care Thos. H. Dodge, Nashua, N. H. 


NasHua, N. H., Sept. 15, 1868. 


Hon. D. P. Holloway, Commissioner of Patents. 


Sir: I hereby appeal from the decision of the examiner refusing 
me a patent for improved wrench to the examiners-in-chief. _ 

My application was finally rejected by the examiner on the 13 
day of April last and for reasons which I allege are untenable. 

In the first place, no notice appears to have been taken of the 
numerous affidavits filed in support of my claim to a patent. 
These affidavits were from men eminent in the various branches of 
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the mechanic arts and who had been for years familiar with the 
use and peculiar construction of Coes’ wrench, upon which my 
application had been rejected by the examiner in charge. 

In the official letter of April 13, 1863, the examiner still adheres 
to the rejection, and states that in Coes’ wrench “both the model 
and drawings * * * show that the notch in the shank is not 
cut down flush with the end of the ferrule, but sufficiently far in front 
of it to prevent the possibility of contact of the rosette with the 
ferrule.” 

In regard to the above I feel constrained to allege that the exam- 
iner must be mistaken. 

I have recently visited the Patent Office and carefully examined 
the model and drawings in Coes’ case, but could not come to any 

other conclusion than that the examiner was certainly in 
131 error, not only as respects the above, but in regard to what he 

says relative to “some remarks of his” (Coes) “in his speci- 
fication as first presented.” 

A careful examination of the specification referred to will show 
that the examiner has been mistaken, and that the alleged allusion 
to the rosette, as stated by the examiner, is wanting. 

In order to present the matter clearly to the minds of the exam- 
iners-in-chief I have obtained and herewith present the additional 
affidavits of Wheelock and others, together with one of Coes’ wrenches. 

These affidavits and wrench speak in a stronger language than 
anything that I can sav in support of my claim for a patent. 

My claim is limited to a special improvement in wrenches, and 
one, too, which has never before been used by Coes or any one else 
but myself. 

It is clearly defined, and no one can deny but what it possesses 
novelty and is, in fact, a great improvement over the Coes wrench. 

As my attorney, while in Washington, was allowed an opportunity 
of explaining in person to one of the examiners-in-ch‘tef the merits 
of my invention, I will not here restate and go over the various points 
again, but submit the case to the impartial judgment of the honor- 
able board of appeal. 

Very respectfully, GEO. C. TAFT, 
By his attorney, THOS. H. DODGE. 


To all whom it may concern: 

Know ye that we, the undersigned, practical machinists and me- 
chanics, in our‘ several avocations have used the “L. & A. G. Coes 
patent wrench” (formerly patented by “Loring Coes”) for the past 
fifteen years, or more or less, and, being familiar with the construc- 
tion of s’d wrench, have no hesitation in saying the groove cut in the 
bar (to receive the rosette of the male screw that enters the sliding 
jaw and causes the same to traverse on the bar) has uniformly been 
made substantially as the specimen wrench to which this affidavit is 

attached. 
132 The face of the ferrule being flush with the rear of the groove 
in the bar, consequently all the resistance or strain which the 
sliding jaw encountered was conveyed to and received by the ferrule 
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the rear shoulder in the groove affording very trifling resistance, 
when we consider the freedom that must necessarily be given to the 
parts to enable them to operate with facility, the inevitable tendency, 
and the result from the labor these wrenches are required to perform 
is to force the ferrule back upon and crush the wood handle and 
= the pivot upon the rosette to become disengaged from the fer- 
rule. 

Having carefully examined and tested the wrench constructed by 
George C. Taft, we find such improvement therein as we feel confi- 
dent will remedy the serious defects before referred to as pertaining 
to the “Coes wrench” and consider them worthy of protection. 

Worcester, Mass, Sept., 1863. 

JOHN GOULDING, 

Inventor and Machinist. 
CLARENDON WHEELOCK, Machinist. 
T. F. TAFT, Machinist. 
J. WALLACE WOODWARD, Machinist. 
A. L. DOANE, Machinist. 


COMMONWEALTH OF MASSACHUSETTS, ae 
Worcester, 


Sept. 5, 1863. 
Personally appeared John Goulding, Timothy. F. Taft, J. Wallace 
Woodward, and A. L. Doane and severally made oath that the within 
certificate subscribed by them was true. 


Before me— 
JAMES H. BANCROFT, 
Justice of the Peace. 


COMMONWEALTH OF MASSACHUSETTS, Pa 
Worcester, | 
Sept. 7, 1863. 


Personally appeared Clarendon Wheelock and made oath that the 
within certificate subscribed by him was true. 


Before me— 
JAMES H. BANCROFT, 
Justice of the Peace. 


133 Application of G. C. Taft for a Patent for an Improvement in 
Screw Wrenches. 


On appeal to the examiners-in-chief. 


U.S. Patent OFrice, Sept. 29th, 1853. 


The object of the applicant in this case is to so construct and 
attach the rosette of the screw which adjusts the movable jaw as 
that it shall not be forced back against the ferrule in which the end 
of said screw turns when the wrench is being used, but that the 
strain shall fall on a series of notches in the shank into which corre- 
sponding projections of the rosette protrude. 
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After describing the manner of constructing his wrench the ap- 
plicant presents his claim in the following terms, viz: “ What I 
claim and desire to secure by letters patent is: The combination of 
the parallel grooves d d d in the shank A with the corresponding 
projections e e e on the rosette D, the same not being spiral, but 
running at right angles to the line of motion of the jaw, thus reliev- 
ing the ferrule of all strain while retaining the rosette in the same 
relative position as respects the handle of the wrench, substantially 
as and for the purposes set forth.” 

The questions in this case seem to be these: First. Does the ap- 
plicant attain the object aimed at, which is to prevent the force of 
the thrust of the adjusting screw or its rosette from falling upon the 
ferrule when the wrench is being used, which is an important mat- 
ter, as every skilful artist using it must know? Second. If he does 
attain that object is he anticipated in that matter? 

In regard to the first question it seems, we think, to be perfectly 
clear that a wrench made according to the specification of the ap- 
plicant would subject the ferrule to no thrust at all, all that being 
received upon the notches in the shank in which the corresponding 
projections of the rosette are located. This is not denied by the ex- 
aminer in charge, but rather admitted. The first question is, there- 
fore, answered in the affirmative. 

In regard to the second, to wit, Is the applicant anticipated in re- 
gard to relieving the ferrule from the thrust referred to? the exam- 
iner, in admitting that the wrench of the applicant does prevent the 

strain from falling upon the ferrule, says also that it is equally 
134 the function of the rosette and notch in Coes’ wrench, pat- 

ented April 16, 1841, which he refers to as anticipating the 
applicant to relieve the ferrule from this strain, and he goes on to 
say that both the model and drawings in Coes’ case show that the 
notch in the shank is not cut down flush with the end of the ferrule, 
but sufficiently far in front of it to prevent the possibility of contact 
of the rosette with the ferrule; in this he is manifestly in error. 
Coes says in his specification this: “ The lower side of the nut G 
rests upon the top of a piece of metal, I, which clasps or is applied 
to and projects from the shank A, as seen in the drawing.” Upon 
referring to said drawing we find that the nut G is the rosette and 
the piece of metal I is the ferrule, or, if made separate from the fer- 
rule, is held in place and supported by it, which is even worse than 
if formed upon it. It is clear, then, as the rosette rests upon the 
ferrule in Coes’ wrench either mediately or immediately that the 
thrust must be received upon it; this any machinist who is ac- 
quainted with Coes’ wrench well understands. Upon this point we 
have before us in this case the affidavits of ten experts, who all unite 
in the following, viz: 

“We, the undersigned, practical mechanics, hereby certify that 


- we have used the Coes wrench and have been familiar with it for 


twenty years, nore or less, and in no instance have we ever seen 
the Coes wrench so constructed by having one groove in the main 
bar as to receive and retain the pressure of the jaw in said groove 
when in use? The groove was of slight depth. The face of the fer- 


14—164 
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rule, being flush with the lower end of the groove in the bar, caused 
the end or face of the rosette to bear with full force upon the face of 
the ferrule when the wrench was in use, and the pressure thus 
thrown against the ferrule was liable to crowd the ferrule back and 
crush the wood handle, thereby causing the bearing of the rosette to 
become disconnected from the ferrule and so far deranging the 
working parts of the wrench that it could not be used except at the 
expense of anew handle. This feature of the Coes wrench, was a 
great defect and was where it usually failed first. 

“ We have carefully examined the wrench exhibited to us by Mr. 
George C. Taft and consider the improvement made by him makes 
the wrench much more substantial and obviates the great defect 

(above described) in the Coes wrench. The three grooves in 
135 the bar and the corresponding parts of the rosette which 

operate as teeth in the grooves take all the strain from the 
ferrule and confine it to the bar.” 

It is not easily seen how the examiner should fall into the error 
of supposing that in Coes’ wrench “the construction was such that 
it was not possible for the rosette to come in contact with the fer- 
rule,” when Coes himself says in his specification, as we have already 
mentioned, that the rosette or lower side of the nut G, which is the 
rosette, rests upon the top of a piece of metal,I, which is the ferrule, 
as we have already seen, and in the face, too, of the affidavits of ten 
experts in regard to this very point. Wesubmit that it is giving 
rather undue weight to very faint dotted lines of a drawing and an 
exceedingly doubtful feature of an imperfect model to allow them 
to overbalance the positive and clear assertion of the inventor him- 
self in his own specification, backed up as it is, too, by the affida- 
vits of ten experts, as above stated. 

_ The examiner says, speaking of the idea of preventing contact be- 
tween the rosette and ferrule, “ that such purpose was probably in- 
tended is further evidenced by some remarks of his (Coes’) in his 
specification as first presented, but which do not appear in the pat- 
ent, to the effect that for retaining the rosette in position a fillet 
may be projected from the surface of the shank and fitted to work 
in a corresponding groove in the periphery of the rosette.” Now, it 
is clear to us that the language is no evidence at all of any such 
eet as that alluded to, even in the absence of the positive dec- 
aration of Coes in his specification in regard to the nut G or rosette 
resting on the piece I or ferrule, which is certainly perfectly conclu- 
sive, for we must remark that it is necessary in this wrench to 
prevent by some means or other the rosette receding from the fer- 
rule and it and the screw on which it is placed, together with the 
movable jaw, all dropping down towards the stationary jaw, which 
they would certainly do when the wrench was held with the handle 
upwards, unless the rosette projected into a notch in the shank ora 
fillet projected from the shank into a groove in the periphery of the 
rosette or some equivalent device was adopted to prevent it, and this is 

the object and the only object of the projection of the rosette 
136 into the notch in theshank and the proposed projection of the 

fillet from theshank into a groovein the periphery of the rosette 
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in the case referred to, and they are or would be perfectly adequate to 
shisoffice, whileevery practical mechanic who is familiar with thesaid 
wrench and its use knows full well that to resist the great strain or 
thrust backwards towards the handle incident to the use of the 
wrench the fillet alluded to and the small back face (against which 
said thrust must come) of the notch in the shank for the reception 
of the rosette are entirely inadequate. 

In view, therefore, of the whole matter as it appears to us (and one 
member of our board has been very familiar for many years with 
Coes’ wrench, knowing by long experience the truth of what the 
affidavits in this case assert in regard to the defects thereof) we 
are clearly of the opinion that the examiner in deciding that there 
is nothing new in the invention of the applicant as described 
and in rejecting the same is in error, and the said decision is re- 


versed. 
T. C. THEAKER, 
J. J. COOMBS, 
Examiners-in- Chief. 
Ly 996 Jayne. 82 


Patent Office. 


Inventor, Geo. C. Taft. 

Invention, wrench. 

Date of payment, Oct. 24, 1863. 

Fee, twenty dollars. | 

Solicitor, Thos. H. Dodge. 

No. 40590. 

George C. Taft, ass’or to Thomas H. Dodge, of Nashua, N. H., of 
Worcester, county of Worcester, State of Massachusetts. 


Wrenches. 


Rec’d April 30, 1862; petition, affidavit, specification, two draw-. 
ings, model. 

Cert. dep.,—. 

1. Cash, $15, April 30, 1862. 

1. Add’l fee, cash, $20, Oct. 24, 1863. 
137 Examined, exam.-in-chief, Oct. 15, 1863. 
2. Issue, Hayes, Oct. 19, 1863. 

4. Patented Nov. 10, 1863. 

Recorded vol. 155, page 389. 

Circular, Oct. 19, 1863. 

W. Th. Wash. 

Spec. to T. H. Dodge, May 30, 1862. 

Rejected May 30, 1862. 

Rej. April 13, 1863. 

Reissued June 1, 1869. 

Improvement in wrenches. 
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CoMPLAINANT’s Exuisit TAFtT’s 1869 ReissuE Patent. W. H. M., 
Special Examiner. 


Letters Patent of the United States Reissue No. 3488, Granted Loring 
Coes, of Worcester, Massachusetts, Assignee by Mesne Assignments of 


George C. Taft. 


Letters Patent No. 40590, dated November 10, 1863; Reissue No. 
3483, dated June 1, 1869. 


Improvement in Wrench. 


Specification. 


To all whom it may concern: 


Be it known that George C. Taft, of the city and county of Wor- 
cester and Commonwealth of Massachusetts, did invent a new and 
useful improvement in screw wrenches, of which the following is a 
full, clear, and exact description, reference being had to the accom- 
panying drawings, forming a part of this specification, in which— 


(Here follows diagram marked p. 137.) 


Figure 1 represents a perspective view of a “Coes wrench” having 
the said Taft’s improvements applied thereto, and 

Figure 2 represents sections of detached parts of the wrench shown 

in Fig. 1. 
138 Similar letters of reference indicate like parts in the draw- 
ings. 

To enable those skilled in the art tv make and use the said inven- 
tion I will describe the same more in detail. 

The nature of the said Taft’s invention relates to a mode of con- 
structing the Coes wrench, patented April 16, 1841, in such a man- 
ner that the handle shall be relieved from the back thrust or strain 
of the rosette screw when the wrench is used. In my said wrench 
the rosette presses against the ferrule and the ferrule in turn against 
the front end of the handle, whereby the handle was often split and 
broken. 

In the drawings— 

A is the shank of the wrench; 

B, the stationary jaw; and 

B”, the sliding jaw through the part B’” of which the operating 
screw C works. 

D is the rosette, formed in one piece with the screw C, as shown, 
and journaled at a to the ferrule E. 

Parallel grooves d d d, in this instance, are cut in the shank A, at 
right angles to the line of motion of the movable jaw B”, in which 
grooves projections e e e of the rosette turn. 

The projections e e e are made parallel to each other, and are bev- 
eled on one side, as shown, to lessen the friction of the rosette in 


turning. 
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The operation is as follows: 

To adapt the opening between the jaws to the size of the object to 
be clasped thereby the operator turns the rosette to the right or 
left, as the size of the object may require, which will turn the screw 
in the part B” of the sliding jaw B’, thereby increasing or diminish- 
ing, as the case may be, the distance between the Jaws, as required. 

The advantage of this improvement is that the pressure, which 
otherwise would come upon the handle, is transferred to the shank 
of the wrench, thus obviating one and really the only serious objec- 
tion to the said Coes wrench. 

I am aware that the rosettes or screw wrenches have been con- 
‘structed with screw threads, and such devices are not claimed; but 

What is claimed as the invention of the said George C. Taft, and 

desired to have secured by letters patent, is— 
139 1. An improved Coes wrench, so constructed that the thrust 
or back strain of the rosette screw, when the wrench is used, 
shall be borne by the shank instead of the handle of the wrench, 
substantially as described. ? 

2. A notch formed at right angles to the line of motion of the 
movable jaw in the shank of a Coes wrench for relieving the handle 
from the back strain of the rosette screw, substantially as described. 

3. The combination of two or more parallel grooves, d, in the 
shank A with two or more corresponding projections, e, on the 
rosette D, the same not being spiral, but running at right angles to 
the line of motion of the jaw, substantially as described. 

- LORING COES. 


Witnesses: 
THOS. H. DODGE. 
GEO. H. MILLER. 


CoMPLAINANT’s ExHipit “APPLICATION FOR TAFT’s 1869 ReIssuE 
Patent.” W. H. M., Special Examiner. 


DEPARTMENT OF THE INTERIOR, 
Unitrep States PATENT OFFICE. 


To all persons to whom these presents shall come, Greeting: 


This is to certify that the annexed is a true copy from the files of 
this office of the file wrapper, contents, and drawing in the matter 
of the reissue letters patent granted Loring Coes, ass’ee by mesne 


ass’ts of George C. Taft, June 1st, 1869, No. 3483, for improvement 


in wrenches. 

In testimony whereof I, W. H. Doolittle, acting Commissioner of 
Patents, have caused the seal of the Patent Office to be hereunto 
affixed this eighth day of April, in the year of our Lord one thou- 
sand eight hundred and seventy-nine, and of the Independence of 
the United States the one hundred and third. 

[SEAL. ] W. H. DOOLITTLE, 
Acting Commissioner. 
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140 Palition. 


To the Commissioner of Patents: 

The petition of Loring Coes, of Worcester, in the county of 
Worcester and State of Massachusetts, respectfully represents that 
George C. Taft did obtain letters patent of the United States for an 
improvement in wrenches on the tenth day of November, 18683 ; 
that the said patent has been assigned through mesne assignment 
to your petitioner, and that he now believes that the said patent is 
inoperative and invalid by reason of a defective or insufficient speci- 
fication, which defect has arisen from inadvertence or mistake. He 
therefore prays that he may be allowed to surrender the same, and 
that new letters patent may issue to him for the same invention for 
the residue of the period for which the original patent was granted 
under the amended specification herewith presented, he having paid 

thirty dollars into the Treasury of the United 

(50-cent stamp. States, agreeably to the requirements of the 
Loring Coes, Apr.15, act of Congress in that case made and pro- 
1869.) vided. He further appoints Thomas H. 

Dodge, of Worcester, Mass., with A. Pollok, 
associate, as his attorney, with full power to alter and amend said 
specification as he may deem proper, and to receive the patent when 


granted. 
‘ LORING COES. 
Oath. 


STATE OF MASSACHUSETTS, a 
County of Worcester, 


On this fifteenth day of April, 1869, before the subscriber, a justice 
of the peace in and for said county, personally appeared the within- 
named Loring Coes and made solemn oath that he verily believes 
that, by reason of an insufficient or defective specification, the afore- 
said patent is not fully valid and available to him, and that the said 
error has arisen from inadvertence, accident, or mistake and with- 
out any fraudulent or deceptive intention, to the best of his knowl- 
edge or belief, and that he verily believes the said George C. Taft 
to be the original and first inventor of the within described and 

claimed improvements in wrenches, and that he does not 
141 know or believe that the same was ever before known or used 


prior to the invention thereof by said Taft. 
THOS. H. DODGE. 


To all whom it may concern: 

Be it known that George C. Taft, of the city and county of Wor- 
cester and Commonwealth of Massachusetts, did invent a new and 
useful improvement in screw wrenches, of which the following is a 
full, clear, and exact description, reference being had to the accom- 
panying drawings, forming a part of this specification, in which— 

Fig. 1 represents a perspective view of a “Coes wrench” having 
the said Taft’s improvements applied thereto, and 


ay 
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Fig. 2 represents sections of detached parts of the wrench shown 
in Fig. 1. 

Similar letters of reference indicate like parts in the drawings. 

To enable those skilled in the art to make and use the said inven- 
tion I will describe the same more in detail. 

The nature of the said Taft’s invention relates to a mode of con- 
structing the Coes wrench, patented April 16, 1841, in such a man- 
ner that the handle shall be relieved from the back thrust or strain 
of the rosette screw when the wrench is used. In my said wrench 
the rosette presses against the ferrule and the ferrule in turn against 
9 front end of the handle, whereby the handle was often split and 

roken. 

In the drawings A is the shank of the wrench; B, the stationary 
jaw, and B’ the sliding jaw through the part B” of which the oper- 
ating screw c works. D is the rosette, formed in one piece with the 
screw C, as shown, and journaled at a to the ferrule E. 

Parallel grooves d dd, in this instance, are cut in the shank A 
(at right angles to the line of motion of the movable jaw B?’), in 
which grooves projections e e e of the rosette turn. 

The projections e e e are made parallel to each other, and are bev- 
eled on one side, as shown, to lessen the friction of the rosette in 
turning. | 

The operation is as follows: 

To adapt the opening between the jaws to the size of the object to 

be clasped thereby the operator turns the rosette to the right 
142 __—ior left, as the size of the object may require, which will turn 

the screw in the part B” of the sliding jaw B’, thereby in- 
creasing or diminishing, as the case may be, the distance between 
the jaws, as required. 

The advantage of this improvement is that the pressure, which 
otherwise would come upon the handle, is transferred to the shank 
of the wrench, thus obviating one and really the only serious objec- 
tion to the said Coes wrench. 

Iam aware that the rosettes of screw wrenches have been con- 
structed with screw threads, and such devices are not claimed; but 
what is claimed as the invention of the said George C. Taft, and de- 
sired to have secured by letters patent, is— 

1. An improved Coes wrench, so constructed that the thrust or 
back strain of the rosette screw, when the wrench is used, shall be 
borne by the shank instead of the handle of the wrench, *substan- 
tially as described. 

2. A notch [running] * formed * at right angles to the line of mo- 
tion of the movable jaw in the shank of a Coes wrench for relieving 
the handle from the back strain of the rosette screw, * substantially 
as described. 

38. The combination of two or more parallel grooves, d, in the 
shank A with two or more corresponding projections, e, on the 


* The words ‘substantially as described’ underlined, and in connection therewith 


“T. H. Dodge, May 21,’’ 1869, written in the margin. 
The word between brackets [ ] erased and the word between stars * * interlined. 
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rosette D, the same not being spiral, but running at right angles to 


the line of motion of the jaw, substantially as described. 
LORING COES. 


Witnesses: 
THOS. H. DODGE. 
GEO. H. MILLER. we 


U. S. Patent OFFICE, 
W aAsHINGTON, D. C., May 13, 1869. 


Loring Coes, care A. Pollok, Washington, D. C. > 
Sir: Please find below the decision of the examiner in charge in | 
the matter of your application for a reissue of patent No. 
143 40590, dated the tenth day of November, 1863, for wrenches, 
and issued to George C. Taft, ass’or to Thos. H. Dodge, filed 
April 19, 1869. 
Very respectfully, 


>] 
Commissioner. 


EXAMINER’S Room No. 9. 


The application above referred to has been examined. The stat- 
ute providing for the surrender of a patent and the reissuing of the 
same is as follows: ‘Whenever it (the patent) shall be inoperative 
or invalid by reason of a defective or insufficient description or speci- 
fication or by reason of the patentee claiming in his specification as ; 
his own invention more than he had a right to claim as new, if the 
error has arisen by inadvertency, accident, or mistake, it shall be 
lawful for the Commissioner,” etc. 

The original application on which a patent was granted and which > 
is now sought to be reissued was prepared by an able attorney; it 
was twice rejected by the examiner in charge for want of novelty, 
appealed to the examiners-in-chief, and by them allowed. The in- 
vention was clearly and definitely set forth and distinctly claimed. 

It is now sought in this application for a reissue, by the very 
broad and indefinite form of the first and second claims, to so ex- 
pand the original patent, which was fur a specific device clearly 
and distinctly set forth and claimed, as to make it not only cover 
the original improvement as claimed, but which, if granted, would 
enable the patentee to suppress a]l subsequent inventions, however 
distinct, which would produce the same result. 

The first and second claims as presented are met by the patent of a 
Loring Coes, April 16, 1841, in which we find the following lan- } 
guage: “The screw F has a milled nut, G, on or near its lower end, 
which, when the screw is placed in position, passes into a small 
notch, H (represented by dotted lines), formed or cut in the side of 
the shank.” If we rely on the description setting forth the inven- 
tion as stated in the specification, then Coes’ patent anticipates the 
first and second claims. The applicant is fully protected in the 
subject-matter of his third claim in the original patent. 

The United States Supreme Court, in the decision in the case of 
Burr v. Duryee and others, censure the granting of such claims 
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144 in reissue in the following language: “ We have no leisure 

for further development of this novel form of patent, or how, 
by the use of general and abstract terms, the specification is made 
so elastic that it may be construed to claim only the machine, or so 
expanded as to include all previous or future inventions for the 
same purpose. 

“The surrender of valid patents and the granting of reissued 
patents thereon with expanded or equivocal claims, where the origi- 
nal was clearly neither ‘inoperative nor invalid’ and whose specifica- 
tion was neither ‘defective or insufficient,’ is a great abuse of the 
privilege granted by the statute and productive of great injury to 
. the public. _This privilege was not given to the patentee or his as- 
signee in order that the patent may be rendered more elastic or 
expansive and therefore more available for the suppression of all 
other inventions.” 

The application for reissue as presented, in view of the foregoing, 


must be rejected. 
EDWARD BEBB, Examiner. 


WASHINGTON, D. C., May 20, 1869. 
Hon. Commissioner of Patents. 

Sir: The official letter in the matter of the application of Loving 
Coes for reissue of the patent granted to Geo. C. Taft, assignor, etc., 
has been received and duly considered. 

The examiner has undoubtedly misapprehended the character of 
the invention claimed. 

A simple traverse slot or notch in the shank for the reception of 
the rosette is not claimed per se, and hence the citing of the original 
Coes wrench as an answer to the application for reissue is giving an 


insufficient reason for the action of the office in not granting the. 


reissue as prayed. 

It is true that the original Coes wrench shows a rosette fitted ina 
slot or notch cut in the shank, but it is equally true that the rosette 
in said wrench rests against the ferrule when the wrench is used, 
and as the ferrule is held in place by the handle the back strain or 

thrust is borne by the handle when the wrench is used. 
145 This construction has ever been regarded as a serious and 
really the only serious objection to the original Coes wrench, 
and it was to remedy just this objection that Mr. Taft made or de- 
vised the improvement now in question. 

The position of the examiner in assuming that the construction of 
the Taft wrench is found in the original Coes wrench is controverted 
by the sworn statement of the inventor, Loring Coes, himself, and 
also by a large number of able machinists who have been fully ad- 
vised in reference to the character and construction of the Coes 
wrench from its first introduction into use. 

Still, again, the board of examiners have heretofore decided that 
the position of the examiner now assumed is wholly inconsistent 
= the facts in case. See their decision referred to in the official 

etter. 

So much for the Coes wrench as an answer to the app’l. 

15—164 
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The other ground assumed by the examiner is alike untenable 
and actually at variance with the opinion of the court in the very 
case cited in support of the refusal of the application on general 


grounds. 
The examiner relies on the opinion of the court in the case of Burr 


v. Duryee and others. Ps 
An examination of this decision shows that the claims in the ap- : 
lication of Mr. Coes for a reissue of the Taft patent are in perfect | 
eeping with the expressed views of the court in said case instead 
of being in contravention thereof. 

The Taft invention was an improvement on the original Coes 
wrench and is so claimed. ‘There can be no doubt on this point. 

What was the condition of the Coes wrench at the time and prior 
to the invention by Taft? 

A cloud of witnesses, Loring Coes, the patentee, among the num- 
ber, all swear that the original Coes wrench was defective in that 
the strain or back thrust of the rosette screw when the wrench was 
used came upon the ferrule, which in turn transmitted the strain or 
back thrust upon the wooden handle of the wrench, which soon gave 
way, thereby rendering the wrench useless until repaired or fitted 
with a new handle. 

Taft obviated this objection by an invention whereby the 
146 back thrust of the rosette screw was transferred from the fer- 
rule and handle to the shank itself when the wrench was used. 

The improvement is shown to be very valuable and important. 

The very fact that this wrench needed improvement — required 
the study of twenty years or more before it was devised proves that it | 
was no easy task to accomplish. 

The claims presented by Mr. Coes in his application for reissue | 
all limit the invention and improvement on the original Coes wrench, | 
and hence the decision of the Supreme Court cited by the examiner , 
in charge is a strong authority in favor of the claims as presented 
in the application for reissue. 

The objections of the court were to reissue claims drawn to cover 
older and prior inventions. 

Mr. Taft was the first person to discover a way or mode whereby 
the strain of the rosette screw could be transferred from the handle 
to the shank, and his assignee has the right to full and ample pro- | 
tection. | 

Nothing is claimed but what is clearly described in the original | 
Taft patent and nothing is claimed which is found in the original 
Coes wrench. ? 

In view of the above facts and reasons taken in connection with | 
the explanation to be made in person by the attorney for applicant | 
it is hoped the objections of the examiner will be no longer inter- 
posed to the allowance of the said reissue justly made in accordance 
with the law relating to reissues. 

Very respectfully, THOS. H. DODGE, 
Attorney for Applicant. 


| 
| 


Lr PRA BANE ptm 


(Here follows diagram marked p. 146.) | 
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DEPARTMENT OF THE INTERIOR, 
UnitTED STATES: PATENT OFFICE. 


To all persons to whom these presents shall come, Greeting: 
This is to certify that the annexed is a true copy from the digests 
of this office of all assignments found of record under and re- 
147 lating to letters patent No. 40590, granted November 10th, 
1863, to Geo. C. Taft, assignor to Thomas C. Dodge, for 
“ wrenches.” 
In testimony whereof I,Sam’1S. Fisher, Commissioner of Patents, 
have caused theseal of the Patent Office to be hereunto affixed this 


‘twenty-seventh day of April, in the year of our Lord one thousand 


eight hundred and sixty-nine, and of the Independence of the 
United States the ninety-third. 
[L. s.] SAM’L 8S. FISHER, 


Commissioner. 


Geo. C. Taft to Thomas H. Dodge. 

Dated June 4, 1863. Recorded Sept. 4, 1863. “Screw wrenches.” 

“His right, the patent to issue to the assignee; also all reissues 
and extensions.” 

Liber Z®, page 451. 

Thos. H. Dodge to Worcester Tool Co. 

Dated Dec. 2, 1865. Recorded Dec. 6, 1865. “ Wrenches. Nov. 
10, 1863, and Feb’y 23, 1864.” 

“His right in said two patents.” 

Liber D®, page 256. 
“ > gery Tool Company, by N. M. Parker, treas’r, to Thos. H. 

odge 

Dated July 17, 1866. Recorded July 23, 1866. ‘“ Wrenches. 
Nov. 10, 1863, and Feb’y 23, 1864.” 

“All their right, &ec., in said patent.” 

Liber R§, page 20. 

Thos. H. Dodge to Dodge & Wellington. 

Dated Sept. 26, 1866. Recorded Nov. 8, 1866. “Wrenches, Nov. 
10, 1863,” and other patents. 

“All his right in said several patents.” 

Liber Y°, page 16. 
148 Thos. H. ‘Dodge: and T. W. Wellington to Loring Coes. 
Dated Feb’y 24, 1869. Recorded March 25,1869. “Screw 

wrench, Nov. 10, 1868, No. 40590,” and other patents. : 

“All their right in said ‘patents and any improvements the said 
Taft may hereafter make.” 

Liber C"!, page 457. 


1869. 


Reissue. 
Bebb. rite. 
No. 3483. 
Loring Coes, ass’ee by mesne ass’ts of George C. Taft, of Worcester, 
county of Worcester, State of Massachusetts. 
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Wrenches. 


Ree’d April 19, 1869; petition, affidavit, specification, drawing, 
April 21, 1869; old patent, No. 40590, Nov. 10, 1863. 
Cert. dep’t, —. : 
1. Cash, $30, April 19, 1869. : 
Examined, E. Babb, May 21, ’69. | 
2. Issue, Grinnell, May 21, ’69. 
4. Patented Nov. 10, 1863. 
Reissue, June 1, 1869. 
: A. POLLOK, 
Asso. Pres. 
T. H. DODGE, 
Worcester, Mass. 


1st rejection May 13, 1869. 

O’Neil. 

Improvement in wrenches. 

(MemorANnDUM.—Here follows Taft’s 1869 reissue patent, which, 
being heretofore printed as “Complainant’s Exhibit Taft’s 1869 Re- 
issue Patent,” is not reprinted.—J. G. S., clerk.) 


149 CoMPLAINANT’s ExHIBIT “ COMPLAINANT’S REISSUE APPLICA- 
TION.” W. H. M., Special Examiner. 


THE UNITED STATES PATENT OFFICE. 


To all persons to whom these presents shall come, Greeting: 


This is to certify that the annexed is a true copy from the files of 
this office of the file wrapper and contents in the matter of the re- 
issue letters patent granted The Collins Company, ass’ees of L. Jor- 
dan and Leander E. Smith, dated Feb. 25, 1873, No. 5294, for 
“ wrenches.” 

In testimony whereof -I, J. M. Thacher, acting Commissioner of 
Patents, have caused the seal of the Patent Office to be hereunto 
affixed this twenty-seventh day of January, in the year of our Lord 
one thousand eight liundred and seventy-four, and of the Independ- 
ence of the United States the ninety-eighth. 

[sEAL] J. M. THACHER, 
Acting Commissioner. 


HARTFORD, Conn., Aug. 3, 1871. 
Hon. Com’r of Patents. 
S1r: I enclose Jordan & Smith wrench patent for reissue ; also the 
application and fee for such reissue. The drawing made in accord- 


ance with present rules goes by same mail on roller. 
Respectfully, W. E. SIMONDS, Attorney. 


HARTFORD, Conn., Aug. 3, 1871. 
Hon. Com’r of Patents. } 


Sir: Please to recognize A. H. & R. K. Evans as associate attor- 
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: Wrenches. ey. 


No. 5,294. Reissued Feb. 25, 1873. 
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neys in the application of The Collins Co. to reissue the wrench 
patent of Jordan & Smith. : 
Respectfully, W. E. SIMONDS, Attorney. 


150 Petition. 


To the Commissioner of Patents: 


Your petitioner, The Collins Company, a corporation under the 
laws of the State of Connecticut, located and doing business at 
Collinsville, in the county of Hartford, in said State, prays that it 
may be allowed to surrender the (reissued) letters patent granted to 
Lucius Jordan and Leander E. Smith Oct. 10, 1865, for an improve- 
ment in wrenches, and reissued to your petitioner Feb. 22, 1870, 
which were assigned to your petitioner previous to July 8, 1870, 
whereof your petitioner is now sole owner, and thas letters patent 
may be reissued to it for the same invention upon the annexed 
amended specification; and your petitioner hereby appoints William 
E. Simonds, of Hartford, Conn., its attorney herein, with full power of 
substitution, association, and revocation. 


[Collins Co., July 26, 1870.] 
THE COLLINS COMPANY, 
By W. I. WOOD, 
Vice-President and Chief Executive Officer. 


Specification. 


Be it known that Lucius Jordan and Leander E. Smith, of South- 
ington,in the county of Hartford and State of Connecticut, invented 
a new and useful improvement in wrenches, of which the following 
is a specification: 


Nature and Objects of the Invention. 


The object of this invention is the prevention of end thrust or 
back pressure on the wooden handles of wrenches, which has here- 
tofore availed to quickly destroy such wooden handles, and in de- 
stroying the handles has left the working parts of the wrench which 
depended upon the handles for support without such support, so as 
to injure and effectually impair their working qualities and efficiency, 
and is accomplished by so connecting the step which forms a bearing 
for the lower end of the screw rod with the bar which forms the main 

art of the wrench that the back pressure put upon the “= 
151 “ the screw rod will be directly transmitted to the wrenc 
bar at the place of connection therewith, and will not be 
transmitted to and mainly put upon the wooden handle. 


Description of the Accompanying Drawings. 
(Here follows diagram marked p. 151.) 


Figure 1 is a side view of the whole wrench, the part below the 
dotted line x x being in section. 

Figure 2 is a top or plan view of the step which forms a bearing 
for the lower end of the screw rod. 
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General Description. 


The letter A indicates the wrench bar, flat-sided down to the under 
side of the step E, and from thence downward cylindrical or of other 
convenient shape so as to take upon it the wooden handle G.  C is 
the movable jaw. - 

The letter C indicates the screw rod and D the rosette by which it 
is turned. 

The letter E indicates the step in which is the bearings for the 
lower end of the screw rod, and also the hole d to admit the bar A 
and fitting up against the shoulder 0. 

On the bar A, just below the step E, is cut the screw thread 7 on 
which screws the nut F, forming a projection from the wrench bar, 
on which rests the step E, and thus transmits the back pressure put 
upon the step directly to the wrench bar at the place of connection 
therewith, and thus relieves the wooden handle therefrom.* 

The nut not only supports the step, but can be made to rigidly 
fasten the step to the bar by screwing it firmly up against the step 
so as to gripe it between itself and the shoulder 6, thus giving the 
nut, so to speak, a double office, viz., that of supporting the step and 


also that of fastening it rigidly to the bar. 


The nut is interiorly recessed at d for the purpose of forming a 
ferrule for the top uf the wooden handle. 

Heretofore the part designed to perform the office of the step E 
has rested directly on the wooden handle, which was secured upon 
the bar by a light nut, 0, at the lower extremity of the bar, which is 


_ the present method of fastening on the handle.ft 


152 Claim. 


t(The step (E) combined with the bar (A) and supported thereby 
against back pressure at the place of connection therewith, substan- 
tially as described and for the purpose set forth.) 

Also the nut (F) combined with the wrench bar and interiorly re- 
cessed (at d), for the purpose set forth. 

Also the nut (F) combined with the threaded bar and performing 
the office of supporting the step, and also of rigidly fastening it to 
the bar, for the purpose set forth. 

In witness whereof The Collins Company has hereto set its hand. 

THE COLLINS COMPANY, 
By W. I. WOOD, 
Vice-President and Chief Executive Officer. 

Witnesses: 

CHAS. BLAIN. 
LUKE CHAPMAN. 
EDWARD H. SEARS. 


*Insert A, Jan. 27, 1873. 
+ Erase A, Dec. 13, 1871; insert C, Feb. 24, 1872. 
jt Erase B, Dec. 138, 1871; substitute B, February, 1878. 


PU age tee me 


Oath. 


STATE OF CONNECTICUT, ; a 
County of Hartford, 


William I. Wood, vice-president and chief executive officer of the 
said Collins Company and acting in its behalf, being duly sworn, 
deposes and says that he verily believes that by reason of insufficient 
and defective specification the aforesaid letters patent granted to Lu- 
cius Jordan and Leander E. Smith are inoperative and invalid; that 
the said error has arisen from inadvertence, accident, or mistake and — 
without any fraud or deceptive invention, to the best of his knowl- 
_ edge and belief; that the entire title to said letters patent is vested 
in said Collins Company, and that he verily believes the said Lucius 
Jordan and Leander E. Smith to be the original, first, and joint in- 

ventors of the invention set forth and claimed in the forego- 
153 = ing amended specification, and that said invention and letters 
patent were assigned to said Collins Company previous to July 


8, 1870. 
W. I. WOOD. 


Sworn to and subscribed before me this twenty-sixth day of July, 
A. D. 1871. 
[SEAL. | W. W. BIDWELL, 
Notary Public. 


U.S. Patent OFFIce, 
WasHINGTON, D. C., Aug. 17, 1871. 


The Collins Co., care W. E. Simonds, Hartford, Conn. 


Srr: Please find below the decision of the examiner in charge in 
the matter of your application for a reissue of patent No. 3852, dated 
the twenty-second day of Feb., 1870, for imp’t in wrenches, and is- 
sued to applicant, filed Aug. 5, ’71. 

Very respectfully, 


? 
Commissioner. 


EXAMINER’S Room No. 152. 


The application above referred to has been examined in view of 
the patents of Loring Coes, April 16, ’41, reissued June 26, ’49; 
H. I. Behrens, May 24, 59, and J. E. Atwood’s withdrawn applica- 
tion, filed Nov. 23, 52, and that of N. Whipple, May 6, ’54; the first 
claim cannot be allowed. In the patent of Coes the step is sup- 
ported by the nut on the end of the shank through the medium of 
the handle and ferrule. - 

While it is apparent that applicant wishes to avoid that con- 
structed and that the defects of that construction were the occasion 
of Jordan & Smith’s invention, yet the claim presented does not 
bring out the difference with sufficient clearness. 

The step in the Coes patent is and must be supported against 
back pressure. 
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The other references show steps or their equivalents rigidly fast- 
ened to the wrench bar. 


GRIGGS, Examiner. 


154 HARTFORD, Cr., Oct. 14, 1871. 
Hon. Com’r of Patents. 


S1r: In the application to reissue Jordan & Smith’s wrench.patent, 
now pending, your favor of the 19th of Aug., 1871, rec’d. 

The examiner in charge, when this patent was once before reis- 
sued, caused me to take a claim for the step broadly, when he knew 
of just such a step in L. Coes’ 1841 wrench patent. 

We must be excused from taking his present dictum. 

The first reference is to L. Coes’ 1841 patent. He does not sup- 
port his step by the bar, except through the medium of the handle, 
and then not “at the place of connection” therewith, which is our 
claim. 

Coes fails as a reference. 

The next reference is to I. H. Behrens. 

We have no step at all, which is one of the elements of our com- 
bination. | — 

Behrens, too, fails as a reference. 

._ The other two references are to rejected cases—Atwood and 
Whipple. 

Both these rivet the part which the examiner forces into the office 
of our step by rivets which pierce the body. of the bar, a thing which 
is objectionable to the last degree, as the bar is thereby fatally weak- 
ened. No wrench with its bar pierced by a rivet would stand the 
least chance in the market. 

We claim supporting our step by the bar z z 2, “substantially as 
described,” which is not infringed by permanently riveting the step 
to the bar any more than it would be by shrinking the step or the 
bar or making it solid on the bar. | 

The words “ substantially as described ” are not inserted as mere 
verbiage, and are made sufficiently definite by the description in 
the specification. 

These, too, fail as references. 

We ask for the allowance of our claims as they stand. 

Respectfully, W. E. SIMONDS. 


P.S.—We are ready to disclaim riveting if that suits the views of 
the examiner any better. 


155 U.S. Patent OFFICE, 
WasHIneTon, D. C., Oct. 20, 1871. 
The Collins Co., care Wm. E. Simonds, Hartford, Conn. 


Sir: Please find below the decision of the examiner in charge 
in the matter of your application for a reissue of patent No. 3852, 
dated the twenty-second day of February, 1870, for imp’t in wrenches, 
and issued to applicant, filed Aug. 5, 1871. 

Very respectfully, 


9 
Commassioner, 


HE COLLINS COMPANY Vs. LORING COkS ET aL., 4c. 141 


EXAMINER’S Room No. 105. 


The application above referred to has been re-examined in con- 
nection with argument filed Oct. 18, 1871. 

The pertinence of the references for the first claim, cited in former 
official communication, must be insisted on, notwithstanding ap- 
plicant’s objections and criticisms. 

That the Coes patent shows a step supported by the bar against 
back pressure cannot be denied; it is equally true that it is sup- 
ported at the place of connection, for if the means of support were 
at a distance from the step it would cease to support it. A thing 
cannot act upon another except where that other is. 

_ The means of support is, however, different. Coes supports the 
steps by a wood sleeve interposed between the nut and step, while 
applicant employs an additional nut bearing directly against the 
step. In the Behrens patent the step is supported by the bar in 
another way; so of the other references. The patent of A. Y. 
McDonald, Mar. 28, 1865, shows a movable or adjustable step, which 
is supported on and by the shank against the back thrust in another 
way. Provisional English Patent 3195, of 1860, describes another 
way of supporting the step, viz., by making it solid with the bar 
itself. R. 8S. Stenton’s patent of July 24, 1866, filed July 12, 1865 
(ten days before applicant’s earliest file date), shows the same plan 

in a different form from that described in the Eng. pat. The 
156 = only thing which distinguishes applicant’s claim from the 

references cited is the phrase “substantially as described,” 
which is not sufficient. See decision of Commissioner in case of 
C. Rubens & Co., pp. 107 and 108, for 1869. Jordan & Smith did 
not discover a new principle, butonly a new of means of carrying out 


an old principle, and to that applicant must be limited. 
GRIGGS, Ez’r. 


Amendment. 


In the Collins Company’s application to reissue Jordan & Smith’s 
wrench patent the specification is amended by inserting at the end 
and immediately before the claim the following: | 

Ba is known that previous to this invention steps have fastened 
to the bar by being made solid with it, and also by reveting, but 
these methods make a permanent fastening, rendering it impossible 
or a work of great difficulty to remove the step in order to remove 
the movable jaw for repairs. It will be observed that while Jordan 
& Smith’s method of fastening isas firm as the permanent fastening 
referred to, their step can be removed and again put in place when 
it is desired. It is believed that Smith & Jordan were the first to 
effect this with a fixed stationary step, at the same time support- 
ing the step immediately by the bar and not mediately through 
the handle. 

As a matter of definition, then, Jordan & Smith’s method of fasten- 
ing and supporting the step is denominated “ removable” herein- 


*A, Erase words in brackets; see amendment, Feb. 24, 1872. 


16—164 
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after in contradistinction from a connection and support made by 
making the step in one piece with the bar or riveting it thereto, or 
the like. ] 

The first clause of the claim is made to read— 

_*[The fixed removal step combined with the bar and supperted 
thereby against back pressure at the immediate point of connection 
therewith, substantially as described. | j- 

Dated Dec. 8, 1871. 
COLLINS CoO., 
By W. E. SIMONDS, Attorney. 


157 U.S. Patent OFFICE, 
W asHINGTON, D. C., Dec. 21, 1871. 


The Collins Co., care A. H. & R. K. Evans, pres'’t. 

Srr: Please find below the decision of the examiner in charge in 
the matter of your application for a reissue of patent No. 3852, dated 
the twenty-second day of February, 1870, imp’t in wrenches, and is- 
sued to applicant, filed Aug. 5, 1871. 


Very respectfully, PAPE. 
mmissioner. 


EXAMINER’S Room No. 108. 


The application above referred to has been re-examined in con- 
nection with amendment filed Dec. 13, 1871. 

Applicant disclaims one or two of the forms of step to which he 
was referred and has altered somewhat the phraseology of his claim, 
but it is still broad enough to cover not only those forms which he 
disclaims, but other which he does not disclaim and probably wishes 
to cover. , 

If a step can be at the same time “ fixed and removable” the riv- 
eted step of Behrend would answer the description. It is fixed in 
the sense that it will not yield to the back thrust and by removing 
the rivet can be removed. In the same sense Macdonald’s is fixed 
and can be removed with ease. | 

But if applicant wishes to disclaim every known form of “ fixed 
and removable” step the present claim would not be allowed, be- 
cause it would be against good practice to do so. A sufficiently ex- 


plicit claim is in itself the only disclaimer required in such a case. 
GRIGGS, Ex’r. 


Amendment. 


In the watter of our application to reissue letters patent for im- 
provements in wrenches granted to Lucius Jordan and L. E. Smith 
October 10, 1865, filed August 5, 1871, the specification is amended 
by erasing all the matter commencing— 


* Erase words in brackets and insert B of amendment filed Jan. 27, 1873. 
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158 *[“TIt is known that previous,” &e., and ending with 

“thereto or the like,” which now put inio the specification by 
our amendment dated Dec., 1871, and inserting in lieu thereof the 
following: 

It is known that previous to this invention steps have been forged 
or otherwise produced solid with the bar, and this becomes as much 
a part of it as the solid head at extremity of bar, and also by riveting 
to reach similar result; but such method, by making a permanent 
fastening, renders it impossible or a work of great difficulty to dis- 


place the step in order to remove the sliding jaw for repairs. It will . 


be observed that while Jordan and Smith method of fastening is as 
firm as the permanent fastenings last above referred, their step can 
‘readily be removed and again put in place at pleasure. It is be- 
lieved that Smith and Jordan were the first to secure easy divisibil- 
ity of step and bar together with a fixed or stationary step when in 
position and at the same time supporting the step when in position 
immediately by the bar and not mediately through the handle, 
as the manner had been. Asa matter of definition the Jordan and 
Smith method of fastening and supporting the step when in position 
is denominated “removable” hereinafter in contradistinction from 
a connection and support made by forging or otherwise producing 
the step in one solid piece with the bar and therefore a part of it or 
by riveting it thereto, or the like. ] 


Dated February 22, 1872. 
THE COLLINS Co., 


By W. E. SIMONDS, Aé’y. 


U.S. Patent OFFICE, 
WASHINGTON, D. C., Feb. 28, 1872. 
The Collins Co., A. H. & R. K. Evans, pres'’t. 

Sir: Please find below the decision of the examiner in charge in 
the matter of your application for a reissue of patent No. 3852, dated 
the 22nd day of Feb., 1870, for imp’t in wrenches, and issued to ap- 
plicant, filed Aug. 5, ’71. 

Very respectfully, 


P| 
Commissioner. 


159 EXAMINER’s Room No. 103. 


The application above referred to has been re-examined in 
connection with amendment filed Feb. 24, 72. The amendment 
does not place the matter in any better light. It is no doubt true 
that the device of Jordan & Smith has advantage over any of the 
references cited, which would be a good reason for granting a claim 
to Jordan and Smith’s device, but not a good reason for granting a 
claim which may or may not be Jordan & Smith’s, according to the 
construction given it. | 

No amendment will help this case but an amendment of the first 
claim, which, as it now stands, is not only a contradiction of terms, 
but not sufficiently defined in view of the references. 


*C. Words in brackets insert on last page. 
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Applicant is referred to the decision of the Commissioner in the 
case of B. J. Hobson in Official Gazette, Feb. 13, ’72. 


Application again disallowed. 
GRIGGS, Ez. 


HARTFORD, Cr., Jan. 28, 1873. 
jos 


Hon. Com’r of Patents. | 

Str: In the matter of the application of the Collins Company for 
reissue of patent to Jordan & Smith for wrenches, granted October 
10, 1865, decided on appeal by the Commissioner Nov. 29, 1872, the 
decision of the Commissioner intimates that if appropriate reference 
is made in the Ist claim to the “nut F” the claim may be allowed. 

We have therefore to submit for the consideration of the Commis- 
sioner the following proposition : 

To add under the head of “ nature and objects of the invention ” 
in the specification immediately after the words “thus relieving the 
wooden handles from any back pressure” the following: 

*[ “The connection of the step with the bar being made in such 
manner that the step may be removed or taken off the bar without 
any cutting or abrasion of parts.”| 

To erase from the end of the specification the matter con- 
160 tained in the amendment dated Dec. 8, 1871, commencing 
“as a matter of definition” and ending with “ or the like.” 

To amend the Ist claim to read +[‘‘The step combined with the 
wrench bar and supported by the nut F (or other equivalent pro- 
jection from the bar) in such manner that the step can be removed 
from the bar without cutting or abrasion of parts.” ] 

It may be irregular to ask the Commissioner to consider proposed 
amendments or to consider them at all except — brought before 
him on appeal, but we beg the Commissioner to remember that this 
reissue has now been pending before the office since August 5th, 
1871, and it may take as long to get these amendments before him 
in the regular course of appeal, to the great damage of the Collins 
Company. 

If these amendments will satisfy the Commissioner we are willing 
to make them, and it seems to us that we are entitled to this much. 


Speedy action is requested. 
Respectfully, THE COLLINS CoO., 
By W. E. SIMONDS, Att’y. 


Approved for examination and referred to the examiner. 
M. D. LEGGETT, Com. 


U.S. Patent OFFICE, 
. WASHINGTON, D. C., Feb. 3d, 1878. 
The Collins Co., care W. E. Simonds, Hartford, Conn. 


Sir: Please find below the decision of the examiner in charge in 
the matter of your application for a reissue of patent No. 3852, 


* Insert words in brackets [ ], ‘‘A,’’ on page 3. 
¢ Words in brackets [ ] are marked “‘ B”’ and afterwards erased. 
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dated the 22d day of February, 1870, for improvement in wrenches, 
and issued to applicant, filed Aug. 5, 1871. 
Very respectfully, 


3 
Commissioner. 


161 EXAMINER’s Room No. 103. 


The application above referred to has been re-examined in 
view of the amendment filed January 27, 1873. By inserting the 
words “ at the place of connection therewith ” after the word “ bar” 
in the 4th line of the amended claim it will more clearly distinguish 
the invention from the patent of Coes and at the same time not im- 


_ pose upon the claim of applicant an unjust limitation. 3 


CHAS. W. FORBES, Exam’. 


Amendment. 


WasuHinaTon, D. C., Feb. 17, 1878. 


In the matter of the application of the Collins Company to reissue 
patent to Jordan & Smith, granted October, 1865, in accordance with 
a verbal suggestion of the examiner in charge made to-day, the Ist 
clause of the claim is amended to read: 

*[“‘ The step, combined with the wrench bar and supported by the 
nut (F) or its equivalent, at the place where the step is connected 
with the bar, in such manner that the step can be removed from the 


-bar without cutting or abrasion of parts.” ] 


THE COLLINS COMPANY, 
By W. E. SIMONDS, Att’y. 


U.S. Patent OFFICE. 
Reissue. a's’o: 
Application of the Collins Company, Ass’ees, &c. Filed Aug. 5, 1871. 


Contents of this file: 


1. Application. 
2. Brief, Aug. 17, ’71. 
3. Argument, Oct. 18, ’71. 
4. Brief, Oct. 20, ’71. 
162 5. Amendment, Dec. 13, 1871. 
6. Brief, Dec. 21, ’71. 
7. Amendment, Feb. 24, 1872. 
8. Brief, Feb. 28, ’72. 
9. Amendment filed Jan’y 27, 1873. 
10. Letter, Feb. 3, 1878. 
11. Am/’d’t, Feb. 18, 1873. 
12. Brief of inv., Feb. —, 1873. 


*B. Words in brackets [ ] insert on page 4. 
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1870. 
No. 5294. Reissue. 170 


13806° 


The Collins Company, ass’ees of Lucius Jordan and Leander E. 
Smith, of Collinsville, State of Connecticut. 


Wrenches. 


Rec’d Aug’t 5, 1871; petition, affidavit, specification, 1’-drawing. 
Old patent reissue No. 3852, Feb’y 22, 1870. 

Cert. dep., —. 

1. Cash, $30, Aug’t 5, 1871. 

Examined Feb. 19, 1873. Forbes. 

2. Issue, Feb’y 20, 73. Knight. 

3. Patented Oct. 10, 1865. | 

Reissued Feb. 22, 1870, and again reissued February 25, 1878. 

Recorded vel. —, page —. 

WM. E. SIMONDS, 
Hartford, Conn. 


1871. 
A. H. & R. K. Evans. 


163 CoMPLAINANT’s Exuipit “ EApES’ PROVISIONAL ENGLISH 
Patent.” W. H. M., Special Examiner. 


DEPARTMENT OF THE INTERIOR, 
UniTED States PATENT OFFICE. 
To all persons to whom these presents shall come, Greeting: 

This is to certify that the annexed is a true copy from the bound 
volumes of the library of this office of the provisional specification 
filed December 31, 1860, No. 3195, in the matter of the application 
of W. Eades for English letters patent for screw wrench. 

In testimony whereof I, W. H. Doolittle, acting Commissioner of 
Patents, have caused the seal of the Patent Office to be hereunto 
affixed this fourth day of April, in the year of our Lord one thou- 
sand eight hundred and seventy-nine, and of the Independence of 
the United States the one hundred and third. 

[ SEAL. ] W. H. DOOLITTLE, 
Acting Commissioner. 


A. D. 1860, 31st December. No. 3195. 
Screw Wrench. 
(This invention received provisional protection only.) 
Provisional specification left by William Eades at the office of the 
ee of Patents, with his petition, on the 31st December, 


I, William Eades, machinist and general tool manufacturer, of 
Birmingham, in the county of Warwick, do hereby declare the 
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nature of my said invention for “an improved screw wrench” to be 
as follows (that is to say): 
My improvements consist in making screw wrenches in the fol- 
lowing way: 
I form the handle or main bar of the wrench in such a way 
164 that it may be readily applied to or connected with the outer 
fixed jaw by riveting or pinning, but before fixing the outer 
jaw I apply the inner or sliding jaw, which I adjust by means of a 
milled-headed screw abutting against a projecting shoulder formed 
on the handle, a part of which is filed away to give room for the 
projecting head of the screw to work in. The under side of the 
movable jaw is formed with an angular projecting piece, the length 
of which defines the range of adjustment, as the screw for adjusting 


‘the movable jaw is tapped into this part, which works along on the’ 


lower edge of the bar by the screw being turned by passing the 
thumb across its milled head. The angular part in connection 
with the movable jaw (before referred to) will also greatly assist in 
counteracting or resisting the strain on the jaw when in use. Thus 
I produce a strong, substantial wreneh at less cost than they have 
been hitherto produced, and from the nature of their construction 
they will be found exceedingly handy for shifting or adjusting 
(when in the hand), as may be required by the user. 


Ex’d: H. M. H., E. A. M. 


CoMPLAINANT’S ExHIBIT ATwoop’s REJECTED APPLICATION. W. H. 
M., Special Examiner. 


DEPARTMENT OF THE INTERIOR, 
UnitTep States PATENT OFFICE. 


To all persons to whom these presents shall come, Greeting: 


This is to certify that the annexed is a true copy from the files of 
this office of the file wrapper, contents and drawing, in the matter 
of the application of J. E. Atwood, filed of Nov. 23rd, 1852, for screw 
wrench. 

In testimony whereof I, W. H. Doolittle, acting Commissioner of 
Patents, bave caused the seal of the Patent Office to be hereunto 
affixed this eighth day of April, in the year of our Lord one thou- 
sand eight hundred and seventy-nine, and of the Independence of 
the United States the one hundred and third. 

[ SEAL. ] W. H. DOOLITTLE, 
Acting Commissioner. 


165 Petition. 


To the Commissioner of Patents: 

The petition of J. E. Atwood, of Mansfield Centre, in the county 
of Tolland and State of Connecticut, respectfully represents that 
your petitioner has invented a new and useful improvement in the 
screw wrench which he verily believes has not been known or used 
prior to the invention thereof by your petitioner. He therefore 
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prays that letters patent of the United States may be granted to 
him therefor, vesting in him and his legal representatives the ex- 
clusive right to the same, upon the terms and conditions expressed 
in the act of Congress in that case made and provided, he having 
paid thirty dollars into the Treasury and otherwise complied with 
the requirements of said act; and he hereby authorizes O. D. Munn 
and S. H. Wales, of the firm Munn & Co., or their accredited agents, 


~to act as his attorneys in presenting the application and in making 


all such alterations and amendments as may be required. 


J. E. ATWOOD. 


STATE OF CONNECTICUT, a 
County of Tolland, 


On this 18 day of November, 1852, before the subscriber, a justice 
of the peace in and for said county, personally appeared the within- 
named J. E. Atwood and made solemn oath that he verily believes 
himself to be the original and first inventor of the within-described 
improvement in the screw wrench, and that he does not know or 
believe that the same was ever before known or used, and that he is 
a citizen of the United States. 

MANNING F., 


Justice of the Peace. 


The Schedule Referred to in These Letters Patent and Making Part of 
the Same. 


To all whom it may concern: 
Be it known that I, John E. Atwood, of Mansfield Centre, in the 
county of Tolland and State of Connecticut, have invented a new 
and useful improvement in the screw wrench; and I do 
166 hereby declare that the following is a full, clear, and exact 
description of the same, reference being had to the accom- 
panying drawings, forming part of this specification, in which— 


(Here follows diagram marked p. 166.) 


Figure 1 is a view of one of the broad sides of the wrench. 

Fig. 2 is a longitudinal section of the wrench, it being in the 
same position as it is in Fig. 1. 

Fig. 3 is a transverse section through the line 2 2 in Fig. 1. 

Similar letters of reference in each of the several figures indicate 
corresponding parts. 

The nature of my invention consists in arranging on the back or 
behind the handle of the wrench a stout stationary shaft, which 
has one of its ends secured fast in the stationary jaw of the wrench 
and its other end similarly secured in the eye of the coupling, con- 
necting the handle of the wrench with the said shaft and placing 
on said stationary shaft a movable hollow screw, on which the cylin- 
drical nut of the movable jaw of the wrench is screwed, the said 
movable hollow screw turning very easily and freely on said shaft 
and serving to screw up or separate the jaws of the wrench. 
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By thus constructing the wrench some important ends are gained, 
viz., the wrench is rendered more strong and durable and that, too, 


at a less cost than the common wrench. The movable jaw of the 


wrench can be screwed up or unscrewed, as desired, much easier and 
more quickly than heretofore, for it will be seen that as the screw is 
light and separate from the shaft which is arranged behind the 
handle, it can be moved easier than what it could be were the screw 
cut directly on the said shaft, in which latter case the shaft must 
necessarily turn with the screw, and consequently the trouble of 
operating the movable jaw of the wrench is much greater than when 
the screw is made separate and hollow, and capable of turning free 
of the said shaft; and if the shaft is made movable and with the 
screw cut on it its bearings will be constantly wearing away, and in 


‘a short time they become very irregular, and consequently the 


wrench is rendered in a great measure useless, and if used the opera- 
tion of unscrewing or screwing up the movable jaw is very tedious. 

To enable others skilled in the art to make and use my invention 
I will proceed to describe it more fully. 

A represents the stationary jaw of the wrench and B its 
167 handle, both of which may be constructed substantially as 
shown in the drawing or in any more suitable way. 

C is the stationary shaft arranged behind or on the back of the 
handle of the wrench. This shaft has one of its ends, that — D, se- 
cured fast in the stationary jaw A and its other end, E, secured in 
like manner in the coupling or bearing F, as shown in Fig. 2, the 
coupling F serving as a bearing for the shaft C, and also as a coup- 
ling for connecting the shaft C with the handle B, as seen in Fig. 2. 

G is the hollow separate movable screw placed loosely on the shaft 
C, as shown in Figs. 2 and 3. This screw works in the cylindrical 
nut H of the movable jaw I. The nut and jaw are arranged on and 
pide over the shaft C and handle B in the manner shown in Figs. 
2 and 3. 3 

What I claim as my invention and desire to secure by letters pat- 
ent is— 

The employment of a separate hollow screw, G, secured loosely on 
the stationary shaft C and working in the cylindrical nut H of the © 
movable jaw I,in combination with the wrench A B, the whole being 
constructed, arranged, and operating in the manner and for the pur- 
pose fully set forth and described in the foregoing specification. 

J. E. ATWOOD. 


Witnesses: 
E. SHUMWAY. 
ORLOW ATWOOD. 


New York, Nov. 22, 1862. 
Com’r of Patents. 


Str: Accompanying we for’d the spec’n and dr’gs of an alleged 
imp’t in wrenches invented by J. E. Atwood, Esq., of Mansfied Cen- 


tre, Ct. 
Enclosed is a certificate of dep’t for am’t Gov’t fees. 
_ Resp’y, y’r ob’t serv’ts, MUNN & CO. 
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MANSFIELD CENTRE, Conn, Dec. 27th, 1852. 
To the Commissioner of Patents. 


Str: I hereby withdraw my application for a patent for improve- 

ments in the screw wrench now in your office, and request 

168 that twenty dollars may be returned to me, agreeably to the 

provision of the act of Congress authorizing such withdrawal. 
JOHN E. ATWOOD. 


MANSFIELD CENTRE, Conn., March 17, 1858. 
To the Commissioner of Patents. 
Sir: You may rem’t by mail the amount due me at thé Patent 


Office. 
JOHN E. ATWOOD. 
No. 1946. 


J. E. Atwood, of Mansfield Centre, county of Tolland, State of 
Conn’t. 
Screw wrench. 


Rec’d Nov. 23, 1852; petition, affidavit, specification, 2 drawings. 
3. Model, Dec. 4, 1852. 

1. Cert. dep., $80, Nov. 23, 1852. 

Cash, —, Nov. 23, 1852. 

Cash by mail to applmant, Nov. 23, 1852. 

Examined March 21, 1853. 

2. Issue, March 21, 1858. 

3. Patented —, 185-. 

Recorded vol. —, page —. 


MUNN & CO.,, 
New York, N. Y. 
W. Cir., 30 Dec., 1852. 
Rej. Dec. 11, 1852. 
Ex’d: E. A. M., H. M. H. 


169 CoMPLAINANT’S ExHiIBIt WHIPPLE’s REJECTED APPLICATION. 
W. H. M., Special Examiner. 


DEPARTMENT OF THE INTERIOR, 
: UnitEeD States Patent OFFICE. 
To all persons to whom these presents shall come, Greeting: 

This is to certify that the annexed is a true copy from the files of 
this office of the file wrapper, contents, and drawing in the matter 
of the application of Nathan Whipple, filed May 6th, 1854, for im- 
proved screw wrench. 


_, In testimony whereof I, W. H. Doolittle, acting Commissioner of 


Patents, have caused the seal of the Patent Office to be hereunto 
affixed the eighth day of April, in the year of our Lord one thou- 
sand eight. hundred and seventy-nine, and of the Independence of 
the United States the one hundred and third. 

[SEAL. ] W. H. DOOLITTLE, 
Acting Commissioner. 
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Petition. 


To the Commissioner of Patents: 


The petition of Nathan Whipple, of Ledyard, in the county of 
New London and State of Connecticut, respectfully represents— 
That your petitioner has invented a new and useful improved 
screw wrench which he verily believes has not been known or used 
prior to the invention thereof by your petitioner. He therefore prays 
that letters patent of the United States may be granted to him there- 
for, vesting in him and his legal representatives the exclusive right 
to the same, upon the terms and conditions expressed in the act of 
Congress in that case made and provided, he having paid thirty 
dollars into the Treasury and otherwise complied with the require- 
ments of said act; and he hereby authorizes O. D. Munn and S. H. 
Wales, of the firm Munn & Co., or their accredited agents, 
170 __—ito act as his attorneys in presenting the application and in 
making all such alterations and amendments as may be re- 


quired. 
NATHAN WHIPPLE. 


STATE OF CONNECTICUT, Pate 
County of New London, 


On this seeond day of May, 1854, before the subscriber, a justice 
of the peace in and for said county, personally appeared the within- 
named Nathan Whipple and made solemn oath that he verily be- 
lieves himself to be the original and first inventor of the within-de- 
scribed improved screw wrench, and that he does not know or be- 
lieve that the same was ever before known or used, and that he is a 


citizen of the United States. 
WILLIAM ‘C. CRUMP, 
Justice of the Peace. 


The Schedule Referred to in These Letters Patent and Making Part of the 
Same. 


To all whom it may concern: ° 

Be it known that I, Nathan Whipple, of Ledyard, in the county 
of New London and State of Connecticut, have invented a new and 
improved screw wrench; and I do hereby declare that the following 
is a full, clear, and exact description of the same, reference being 
made to the annexed drawing, making a part of this specification, said 
drawing being a side view of my improved wrench. 


(Here follows diagram marked p. 170.) 


The nature of my invention consists in operating the movable jaw 
by means of a screw rod having reversed threads cut upon it and 
arranged, as will be hereafter shown, for the purpose of giving a 
rapid movement to the jaw when operated. 

To enable others skilled in the art to fully understand and con- 
struct my invention I will proceed to describe it. 


Ra Cian 
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A represents the upper and stationary jaw at the end of a rectan- 
gular shank, B, said jaw and shank being constructed of the usual 
materials and the shank secured iu a handle, C,in any proper 
manner. 

D is the lower and movable jaw through which the shank B 

passes, the jaw D being allowed to move freely upon the 
171 shank. This movable jaw is of the usual form, as will be 
seen by referring to the drawing. ) 

E is a nut attached permanently to the shank B, and Fisa 
screw rod which works in the nut E and in the under side of the 
movable jaw D. | 

The screw rod F has two threads (a) (6) cut upon it, the upper 
thread (a) being cut reverse to the lower thread (6), as clearly shown in 
the drawing. The thread (a) works in the female thread in the 
under side of the jaw D, and the thread (5) also works in the female 
thread of the nut E. 

G is a small thumb wheel at the lower end of the screw rod F 
for the purpose of turning the screw rod. 

It will readily be seen that by turning the screw rod F the jaw 
D will move at every revolution of the screw rod a distance equal 
to double the pitch of the threads (a) (6) or just double the distance 
of the ordinary wrenches in use, one thread only being cut on the 
screw rods. 

By this improvement much time is saved in adjusting the wrench 
to nuts, and it may be made equally as strong and economical as 
any of the improved wrenches in use. 

What I claim as new and desire to secure by letters patent is— 

Operating the movable jaw D by means of the screw rod F, 
having reversed threads (a) (6) cut upon it, and arranged substan- 
tially as shown in the body of the specification and for the purpose 


as set forth. 
NATHAN WHIPPLE. 


Witnesses : 
WILLIAM C. CRUMP. 
WM. TATE. 
_ Patent OFFICE, 24 May, 1854. 
Str: Your application for a patent for improvement in screw 
wrenches, having been referred to the proper examiner, is rejected. 
The right and left screw as applied to operate the jaws of screw 
wrenches and vises is shown in the rejected application of John 
Boynton, of H. S. Vrooman, and of Phineas P. Quimby. 


—_——eees 
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Nathan Whipple, Munn & Co., N. Y. 


172 To Hon. W. D. Bishop, Commissioner of Patents. 

Sir: I hereby withdraw my application for a patent for 
improvements in screw wrenches now in your office, and request 
that twenty dollars may be returned to I. C. Tate, of New London, 
Conn., agreeable to the provision of the act of Congress authorizing 


such withdrawal. 
New London, Conn., May 31, 1859. 


NATHAN WHIPPLE. 
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No. — 


Nathan Whipple, of Ledyard, county of New London, State of 
Connecticut. 


Improved screw wrench. 


Rec’d May 6, 1854; petition, affidavit, specification, 2 drawings. a 
3. Model, May 23, 1854. q 
1. Cert. dep., $30, May 6, 1854. 

Cash, —. 

2. Examined, cash by mail to J. C. Tate, June 11th, 1859. 
Issue, —. 

3. Patented, —, 185-. 

Recorded vol. — page —. 


MUNN & CO., 
New York, N. Y. 


Rejected May 24, 1854. 
Ex’d: E. A. M., H. M. H. 


173. CoMPLAINANT’s Exuisit BEHRENS’ Patent. W. H. M., Spe- 
cial Examiner. 


. Letters Patent of the United States No.24175, Granted Charles S. Pomeroy, 
Assignee of Benjamin I. Behrens, May 24, 1859. 


Improved Wrench. 
Specification. | 


To all whom it may concern: 


| Be it known that I, Henry J. Behrens, of the city, county, and 
State of New York, have invented a new and improved gripin 
wrench ; and I do hereby declare that the following is a full an 
exact description thereof, reference being had to the accompanying 
drawings and to the letters of reference marked thereon. 

Griping wrenches have been heretofore constructed binding by 
means of an eccentric inserted in the movable jaw, as in Hyde’s 
wrench, or by making the jaw itself movable upon a hinge by con- 
necting a washer on the nut with the stationary jaw, as in Foster’s 
wrench. 

But both these devices are open to objection; Hyde’s because of 
the necessary exactness and consequent expense of its construction, 
and also because the cam inserted within the jaw has its centre of 
motion so near its periphery as to admit but a limited range and 
consequent diminution of power and effectiveness, having at the 
same time but a narrow bearing upon the object embraced between 
the jaws. In Foster’s wrench the mode of construction is so faulty 
as to be readily apparent, lacking strength and not convenient in 
use. | 
The improvement which I have made seeks to remove the defects 
of the others by a simple and yet most effective method, by which 
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the entire movable jaw, although ‘constructed with a similiar 

arrangement of parts as in the best style of ordinary screw 

174. wrench, possesses a binding power more effective and simpler 
than any previously made. 

This will be better understood by a reference to the accompany- 

ing drawings and the letters of reference marked thereon, Fig. 1 

being a side view and figure 2 a front view. Me 


(Here follows diagram marked p. 174.) 


A is the stationary jaw and bar of the wrench as ordinarily con- 
structed, except that at B is a recess to admit the socket C of the 
screw which actuates the movable jaw D. At B this socket, in 
which one end of the screw revolves, is furnished with a pivot, 
admitting of the motion of the entire combination of jaw, screw, 
and socket towards the stationary jaw, as represented by the dotted 
lines in the drawing at G. The slot in the jaw D, which embraces 
the bar is made larger than usual, so as to admit of this swinging 
motion and yet act as a guide to the binding jaw. The faces of the 
two jaws between which the object to be griped has its place may 
be hardened and roughened so as to exert the greatest possible fric- 
tion. The action of the wrench is as follows: The object to be 
griped—a rod, for instance—being placed between the jaws, they are 
made to embrace it by means of the action of the thumb upon the 
screw ; then, upon endeavoring to turn the rod by means of the 
wrench, the slighest contact is sufficient to induce a motion of the 
entire jaw D upon the hinge at B towards the stationary jaw, in- 
creasing its binding power by the increase of strain and holding 
the object firmly between the two jaws, releasing it instantly by a 
revolution in the opposite direction. This wrench has nothing to 
prevent its satisfactory use upon the ordinary square nut when its 
griping power is not required, and yet at all times the firmness 
with which it embraces any object is an argument in its favor. 
The distance of the centre of motion from the face of the movable 
jaw in this wrench admits of a greater power being exerted with 
the greatest leverage and the sinallest amount of friction, and the 
entire face of both jaws is brought to bear upon the object grasped 
between them. A spring is inserted at E to keep the swinging jaw 
in its normal position, that it may always be in readiness to gripe. 

I do not claim broadly a swinging jaw, nor do I claim a hinge as 
hitherto constructed, but what I claim as my invention and desire 

to secure by letters patent is providing the socket c of the 
. 175 — screw with a pivot or hinge, substantially in the manner and 


for the purpose specified. 
HENRY I. BEHRENS. 


Witnesses: 
WM. P. CHAMBERS. 
GARRET D. KING. 
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CoMPLAINANT’s Exuipit McDonatp’s Patent. W. H. M., Special 
Examiner. 


Letters Patent of the United States No. 38316, Granted Andrew T. Mce- 
Donald Apr. 28, 1863. 


Improved Screw Wrenches. 


Specification. 


To all whom it may concern: 

Be it known that I, Andrew T. McDonald, of Dubuque, in the 
county of Dubuque and State of Iowa, have invented a new and 
improved screw wrench; and I do hereby declare that the following 
is a full, clear, and exact description of the same, reference being 
had to the accompanying drawings, making a part of this specifica- 
tion, in which— 


(Here follows diagram marked p. 175.) 


Figure 1 is a longitudinal section of my invention taken in the 
line x x, figure 2. 

Figure 2 is a front edge view of the same. 

Similar letters of reference indicate corresponding parts in the 
two figures. 

The object of this invention is to obtain a screw wrench which 
may be quickly applied to its work and adjusted with the greatest 
facility, so as to obtain a firm hold on the nut and at the same time 
be simple in construction, strong, durable, and capable of being 
manufactured at a reasonable cost. 

To this end the invention consists in the employment or use, with 
a stationary jaw, of a sliding jaw applied to the shank of the wrench 
in connection with a spring screw and stop, the latter fitting in 
holes in o shank and all arranged as hereinafter shown and de- 

scribed. 
176 To enable those skilled in the art to fully understand and 
construct my invention I will proceed to describe it. 

A represents the shank of the wrench, which has a handle, B, fit- 
ted on one end of it and a stationary jaw, C, at the opposite end. 
The shank A is of square form, and upon it there is placed a sliding 
jaw, D, having a spring, E, attached to its back end which bears 
against the back of the shank A. 

In the under side of the sliding jaw D there is fitted in an inter- 
nal or female screw, a, a male screw, F, which has a small thumb 
wheel, G, attached permanently to it, and beyond or below the thumb 
wheel there is a smooth arbor, 6, which is a portion of the rod on 
which the screw a is formed or cut. This arbor 6 passes through 
what may be termed a stop, H, which is simply a square piece of 
metal having a cylindrical projection, c, at its inner side, which fits 
in any of a series of holes, d,in the shank A, as shown in figure 1, 
and this projection is retained in said holes by the spring E, as will 
be fully understood by referring to figure 1. . 
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The opening or hole in the sliding jaw is bevelled at the sides 
adjoining the front and back edges of the shank A, as shown at a*, 
in figure 1, in order to admit of said jaw being pressed forward at 
its lower part to allow the projection c to be thrown free from the 
hole d in which it is fitted, and thereby permit the jaw D to be 
wound on the shank. This may be accomplished by simply press- 
ing the thumb on the back and lower part of said jaw. | 

The jaw D, therefore, it will be seen, may be very readily adjusted 
to the nut, and when brought in contact with it said jaw is relieved 
of the pressure of the thumb, and the spring E draws the projection 
c into the hole d in the shank which is opposite to it. The oper- 
ator then causes the sliding jaw to bind or press firmly against the 
nut by turning the screw E through the medium of the thumb 
wheel G, the stop H serving as a bearing for the screw. By this 
means the nut will be firmly clamped between the two jaws. 

I would remark that the outer end of the arbor b is headed or 

rovided with a button, 5*, in order to prevent the stop being casu- 
ally detached from it. 

By this invention I obtain a comparatively long movement or 

adjustment of the jaw D, considerably longer than those of 
177 other wrenches of the same size. The jaw D may be quickly 

and readily applied to its work and the nut firmly grasped 
between the two jaws C D, and at the same time a strong, durable, 
and cheap wrench is obtained. 

Having thus described my invention, what I claim as new and 
desire to secure by letters patent is the sliding jaw D, provided with 
the spring E, in combination with the stop H and screw F, the latter 
being fitted in an internal or female screw, a, in the jaw D, and the 
stop H provided with a projection, c, to fit in hole d in the shank A 
of the stationary jaw C, substantially as and for the purpose herein 


set forth. 
A. Y. McDONALD. 
Witnesses: 


JOHN MORRISON. 
ROB’T L. HILL. 


CoMPLAINANT’S Exuipit STENTON’s Patent. W. H. M.,Special Ex- 
| aminer. 


Letters Patent of the United States No. 56628, Granted Robert S. Stenton 
| July 24, 1866. 


Improvement in Wrenches. 
Specification. 


To all whom it way concern: 


Be it known that I, Robert S. Stenton, of the city of Brooklyn, 
county of Kings, and State of New York, have invented certain new 
and useful improvements in wrenches; and I do hereby declare that 
the following is a full and exact description thereof, reference being 
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had to the accompanying drawings and to the letters of reference 
marked thereon. 

It has been a matter of considerable consideration among ma- 
chinists and many efforts have been made to produce a good wrench. 
Numerous devices have been made and patented, the most of them 

more or less objectionable. It has been my object to produce 
178 for my own use a wrench combining lightness, compactness, 

strength, and durability, always having in view the practical 
working of the instrument. 

The wrench being made of malleable iron, except the adjusting 
screw D—I do not, however, confine myself to malleable iron alone, 
as the wrench may be made of wrought iron or steel or of parts of 
either wrought or malleable. 

I construct my wrench with the handle straight or curved, as seen 
at Fig. 1. I prefer the curved plan on account of its strength and 
adaptability to many purposes where the straight wrench could not 
be used. I also construct the jaws of the wrench A B at an angle 
of sixty degrees from the pla.ie of the shank C C, thus grasping the 
hexagon nut on three sides, as seen at Fig. 1. Extending from the 
rear lower end of the shank ¢ at its junction with the handle C 
I place the projection or screw rest J, which is solid and in one piece, 
with the handle C and the shank c. In making this projection an 
integral portion of the shank c and handle ©, I obtain the greatest 
possible amount of strength at a most important part, a part known 
to be a most vulnerable one, if not the most so, of a wrench on this 
principle. All the strain of the downward pressure is borne by this 
projection, which has hitherto been in the form of a collar or ferrule 
attached to the bar by means of mechanical contrivances that were 
in themselves weak or insufficient or weakening in their tendency. 

By making this projection J solid and in one piece with the shank 
and handle I remedy this difficulty and others incidental to the plan 
of making it detached or in a separate piece. This projection ma 
be in front or rear of either side of the shank, according to the posi- 
tion of the screw, without altering the character of this invention. 
The handle hereinbefore named is of metal, curved or straight. I 
prefer to use such ; they are stronger, cleaner, and less liable to ac- 
cumulate dirt or grease. A wrench thus made is constructed with 
more strength and in fewer pieces, but I can also adapt this principle 
toa wrench with the ordinary wooden handle. The projection being 

formed, as now, at the junction of the shank and of the tang 
179 ~=and in one piece with them would rest on and in the top of a 

wooden handle secured to the tang in the usual way bya 
nut or a riveted washer at the end. 

The hexagon has many advantages over the square nut, not only 
in beauty, but in certain positions it is more easily adjusted in using 
the ordinary screw wrench with right-angle jaws; you can only grasp 
two sides of the hexagon nut to overcome the friction of the screw; 
this is not sufficient in most instances to tighten properly or to loosen 
the same, as the case may be, without abrading the corners in such 
a manner as to render the nut useless. 

Another cause of abrasion arises from not adjusting the wrench 
18—164 
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to fit the nut properly, thus slipping, and by repetition gradually 
reducing the nuts from the angle to a circle; the first difficulty is 
certainly removed and the second comparatively so. 

It will be seen that the adjusting screw D, see Fig. 2, having its 
bearings at I and J, the shoulder of the journal resting against the 
head B and the projection at J, thus supporting and giving addi- 
tional strength to the head and making the shank almost equal in 
width to the square of its opening, thus preventing any spring of 
the shank when in action. : 

At the lower end of the screw D,I place a nut or rosette or its 
equivalent D contiguous to the projection J on the handle and shank 
c,so that when the handle.is grasped with the hand the nut or 
rosette can be moved-with the thumb to operate the lower jaw of 
the wrench. A wrench on my principle with the nut of the screw 
contiguous to the solid projection J can be made without extending 
the screw beyond the length of the inner jaw by forming a recess 
in the shank c to receive the nut and keep the screw in place. This 
screw working in the inner jaw may he placed in the rear, in front, 
or on either side. 

It will be observed that the jaw A is made much longer than B 
from the plane of the shank cc, so that when a square object is 
placed therein the distance will be equal, or as nearly so as is re- 
quired for all practical uses, from 4 to 5 and 6 to 7, as indicated by 
the red lines. See Fig. 2. 

To enable others skilled in the art to make and use my invention 

I will proceed to give a full and exact description thereof, 
180 reference being had to the accompanying drawings and the 
letters of reference marked thereon. 


(Here follows diagram marked p. 180.) 


Figs. 1 and 2 are perspective views of my wrench, showing the 
manner of gripping the hexagon nut. 

Fig. 3 is a perspective view of the same with right-angle jaws. 

- Similar letters of reference indicate corresponding parts. 

I make my wrench wholly of cast iron, made malleable, or of 
wrought iron or steel, or parts of each, as the case may be. The 
shank and the projection J and the handle C C is cast in one piece. 
The jaws A and B are cored out very near the size of the shank C C, 
so that they will require but little work in fitting. The head jaw B 
is cored out, but the core should be smaller than that used for the 
lower jaw, A. In order that the jaw B may be firmly affixed to the 
shank C,I have recourse to every possible means to render the 
wrench as strong at this point as it would be if the head and bar 
were cast or forged in one piece. In the first place, the head B is 
made hot, and while in that state, the lower jaw, A, and screw D be- 
ing in place upon the bar or shank c and projection J, the head B 
is tightly driven down upon the shank c, and in cooling shrinks 
thereon. The hole at the top of the head B being countersunk, the 
end of the shank is riveted down so as to fill the countersinks. I 
then drill a hole through the head and shank and insert a steet or 


VALLE —a 


ge MLL 4 
. TO, G26 LUSTEITECUSUMY Cl, 1000, 


Woo /6 & 
Calls Co. ft. be 
Cote thal 


SHVCHEOL, — 


a OP AES bivitre 
HG Hl — 


THE COLLINS COMPANY VS. LORING COES ET AL., &C. 139 


iron pin or screw, which is also riveted on both sides, and finally, if 
needed before the wrench is polished, I braze them. The jaw A is 
also cored out atG H. ‘The hole at G is made a little larger, as in- 
dicated by the dotted lines, to allow the plain part of the screw to 
enter ; the balance of the hole is tapped for the screw D to work in. 
The screw D is turned up of wrought iron or steel, and having 
journals on each end to fit into corresponding holes E J in jaw B 
and projection at J. See Fig. 2. 

Having all the parts fitted, it will be seen that, taking the screw 
D and giving it a few turns in the movable jaw A, then slipping 
the said jaw on the shank cc and letting the journal into the hole 
J, then taking the head jaw B and fastening the same, as herein- 
before stated, on the end of the said shank, the other journal on the 
end of the screw entering the hole E, all is then together, and the 

wrench when polished is complete. 
181 Having thus fully described my invention, what I claim 
as new and desire to secure by letters patent is— 

Ist. I claim arranging the jaws upon a straight shank, whether 
the former be perpendicular or inclined to the latter, and operating 
the movable jaw by a screw supported at its lower end in a step 
formed in the solid metal of the shank and with a rosette or its 
equivalent for turning the same located contiguous to said step, all 
constructed substantially as set forth. 

R. 8S. STENTON. 


Witnesses: 
R. V. De GUINION. | . 
WM. T. MILLER. 


COMPLAINANT’S EXHIBIT COMMISSIONER’S STATEMENT CONCERNING 
Cors’ 1841 MopeELt. W. H.M.,Sp’l Ex’r. 


DEPARTMENT OF THE INTERIOR, 
UNITED STATES PATENT OFFICE. 


To all persons to whom these presents shall come, Greeting : 


This is to certify that the annexed is a true copy from the records 
of this office of an official letter under date of March 28th, 1879, and 
that the statement therein contained is correct, to the best of my 


knowledge and belief. 
In testimony whereof I, W. H. Doolittle, acting Commissioner of 


Patents, have caused the seal of the Patent Office to be hereunto af- — 


fixed this fifth day of April, in the year of our Lord one thousand 
eight hundred and seventy-nine, and of the Independence of the 
United States the one hundred and third. 


[SEAL. ] W. H. DOOLITTLE, 
Acting Commissioner. 
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182 Room No. —. 


All communications should be addressed to the Commissioner of 
Patents. 


DEPARTMENT OF THE INTERIOR, 
UNITED STaTEs PATENT OFFICE, 
WasHiIneToN, D. C., March 28, 1879. 


Srr: In reply to your letter of 24th inst. you are informed that 
L. Coes’ model, on which was issued his patent for “screw wrench ” 
April 20, 1841, was destroyed by the fire of Sept. 24, 1877. 

Respectfully yours, F. M. SUBT, 
| Chief Clerk. 
W. E. Simonds, Esq., Hartford, Conn. 


CoMPLAINANT’s ExHipit PATENT OFFICE ORDER CONCERNING RE- 
JECTED AppLIcATIONS. W. H. M., Spl Ex’r. 


DEPARTMENT OF THE INTERIOR, 
UNITED STATES PATENT OFFICE. 


To all persons to whom these presents come, Greeting : 


This is to certify that the annexed is a true copy from the records 
of this office of the special order dated Feb. 4, 1876, in the matter of 
rejected and abandoned applications. 

In testimony whereof I, W. H. Doolittle, acting Commissioner of 
Patents, have caused the seal of the Patent Office to be hereunto 
affixed this second day of April, in the year of our Lord one thou- 
sand eight hundred ahd seventy-nine, and of the Independence of 
the United States the one hundred and third. 

W. H. DOOLITTLE, 
Acting Commissioner. 


Special Order. 


In view of the more recent interpretations put upon the law in 
relation to rejected and abandoned applications, they being no 

183 longer held as a bar to the issue of a patent and no notice 
being taken of them in an examination of pending applica- 

tions, it is ordered that the files, drawings, and models of such ap- 
plications and all records pertaining thereto be kept in the secret ar- 
chives of the office. No such model, drawing, or file will be exhib- 
ited to any person except the applicant or his properly authorized 


attorney. o ees 
“Comm’r of Patents. 


U. S. Patent Office, Washington, D. C., Feb. 4, 1876. 
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Improvement in Wrenches 


Patented Dec. 26, 1871, 
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CoMPLAINANT’S ILLUSTRATIVE Exuipit. W. H. M., Sp’l Ex’r. 


Letters Patent of the United States No. 122,108. 
AuRry G. Cogs, of Worcester, Massachusetis. 
Improvement in Wrenches. 


Specification forming part of Letters Patent No. 122,108, dated Decem- 
. ber 26, 1871. 


To all whom it may concern: 

Be it known that I, Aury G. Coes, of the city and county of Wor- 
cester and Commonwealth of Massachusetts, have invented certain 
new and useful improvements in screw wrenches; and I do hereby 
declare the following to be a full, clear, and exact description of the 
same, reference being had to the accompanying drawing, which forms 
a part of this specification and in which— 


(Here follows diagram marked p. 183.) 


Figure 1 represents a side view of a screw wrench embracing my 
improvements. Fig. 2 represents a central section.of the wrench 
handle, ferrule, and bar shank. Fig. 3 represents, on a larger scale, 
a perspective view of the tapering collar. Fig. 4 represents, on a 
similar scale, a transverse section of the ferrule at line A B, Fig. 1, 
_ Fig. 5 represents a longitudinal section of the ferrule on a like 
scale. - 

The nature of my invention consists, first, in the combina- 

184 tion, with the bar and ferrule in a screw wrench, of a taper- 

ing supporting collar, as hereinafter described ; second, in the 

combination, with the interior of the ferrule, of a series of wedge- 
shaped flanges, as hereafter set forth. 

In the drawing the part marked A represents the bar of the wrench. 
B indicates the head; C,the movable jaw; D, the rosette and screw; 
EK, the ferrule; F, the wood handle, and G the tip nut. The ferrule 
E is provided with a series of longitudinal wedge-shaped flanges, I, 
formed upon its inner surface, which extend from its upper part 
nearly to the bottom thereof, with their lower ends tapered off in the 
manner illustrated in Fig. 5. In the present instance there are four 
flanges, but more or less may be used when desired. The shank of 
the bar A is screw-threaded, and a tapering collar, K, is screwed onto 
said shank, which collar is formed of a corresponding bevel and fits 
up against the wedge-shaped ends of the flanges I in the lower a 
of the ferrule,and when the collar K is turned up tightly into place 
it binds the parts firmly together and supports them in position. 
The collar is set up into the interior of the ferrule sufficiently far to 
leave a small rim of the ferrule to support the wood handle F in 
proper position (see Fig. 2), said handle being retained upon the 
shank by the tip nut Gin the ordinary manner. The upper part of 
the ferrule E is made to fit close around the bar A at the shoulder 
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a; and it will be observed that by means of the tapering collar K 
set into its lower part, as illustrated, the ferrule is held firmly up 
against the shoulder a, and at the same time its lower portion is 
supported against any lateral movement or strain, so that when the 
wrench is in use the backward pressure of the jaw C through the 
rosette screw D cannot crowd the ferrule back onto the wood handle 
nor cause the ferrule to tip or incline to one side, as is sometimes the 
case when the wood handle is depended upon for supporting the 
lower end of the ferrule or the ferrule is supported near its upper 
part by a nut or otherwise; neither can the lower part of the ferrule 
be crushed in or flattened by resting or dropping heavy pieces of 
machinery upon the sides of the wrench. It will also be observed, 
especially by those skilled in the art to which my invention belongs, 

that the lower part of the ferrule will, by turning up the taper- 
185  ingcollar K, always be adjusted to a position concentric with 

the axis of the bar A,so that the handle will always fit straight 
upon the bar and the joint at the ferrule will be uniform at all sides. 
By making the ferrules with flanges I they are comparatively very 
light, while at the same time they possess the required amount of 
strength. 

Having described my improvements in screw wrenches, what I 
claim therein as new and of my invention and desire to secure by 
letters patent is— 

1. The combination, with the bar A and ferrule E, of the taper- 
ing, centering, and supporting collar K, substantially as and for the 
purposes set forth. | 

2. The combination, with the ferrule E, of a series of wedge-shaped 
flanges, I, substantially as and for the purposes set forth. 

AURY G. COES. 


Witnesses : 
THOS. H. DODGE. 
CHAS. H. BURLEIGH. 


Letters Patent of the United States No. 114,505, Granted Aury G. Coes, 
of Worcester, Mass., May 2, 1871. 


Improvement in Wrenches. 


The schedule referred to in these letters patent and making part of 
the same. 


To all whom it may concern : 

Be it known that I, Aury G. Coes, of the city and county of Wor- 
cester and Commonwealth of Massachusetts, have made certain new 
and useful improvements in wrenches; and I do hereby declare the 
following to be a full, clear, and exact description of the same, refer- 
ence being had to the accompanying drawing, which forms a part 
of this specification, in which— 


(Here follows diagram marked p. 185.) 


Figure 1 represents a side view of my improved wrench, and 
_Figure 2 represents a central section of the same. 
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a; and it will be observed that by means of the tapering collar K 
set into its lower part, as illustrated, the ferrule is held firmly up 
against the shoulder a, and at the same time its lower portion is 
supported against any lateral movement or strain, so that when the 
wrench is in use the backward pressure of the jaw C through the 
rosette screw D cannot crowd the ferrule back onto the wood handle 
nor cause the ferrule to tip or incline to one side, as is sometimes the 
case when the wood handle is depended upon for supporting the 
lower end of the ferrule or the ferrule is supported near its upper 
part by a nut or otherwise; neither can the lower part of the ferrule 
be crushed in or flattened by resting or dropping heavy pieces of 
machinery upon the sides of the wrench. It will also be observed, 
especially by those skilled in the art to which my invention belongs, 

that the lower part of the ferrule will, by turning up the taper- 
185 ingcollar K, always be adjusted to a position concentric with 

the axis of the bar A, so that the handle will always fit straight 
upon the bar and the joint at the ferrule will be uniform at all sides. 
By making the ferrules with flanges I they are comparatively very 
light, while at the same time they possess the required amount of 
strength. 

Having described my improvements in screw wrenches, what I 
claim therein as new and of my invention and desire to secure by 
letters patent is— 

1. The combination, with the bar A and ferrule E, of the taper- 
ing, centering, and supporting collar K, substantially as and for the 
purposes set forth. 

2. The combination, with the ferrule E, of a series of wedge-shaped 
flanges, I, substantially as and for the purposes set forth. 

AURY G. COES. 


Witnesses : 
THOS. H. DODGE. 
CHAS. H. BURLEIGH. 


Letters Patent of the United States No. 114,505, Granted Aury G. Coes, 
of Worcester, Mass., May 2, 1871. 


Improvement in Wrenches. 


The schedule referred to in these letters patent and making part of 
the same. 


To all whom it may concern : 

Be it known that I, Aury G. Coes, of the city and county of Wor- 
cester and Commonwealth of Massachusetts, have made certain new 
and useful improvements in wrenches; and I do hereby declare the 
following to be a full, clear, and exact description of the same, refer- 
ence being had to the accompanying drawing, which forms a part 
of this specification, in which— 


(Here follows diagram marked p. 185.) 


Figure 1 represents a side view of my improved wrench, and 
Figure 2 represents a central section of the same. 
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To enable those skilled in the art to which my invention 
186 belongs to make and use the same, I will proceed to describe 
it more in detail. 

The nature of my invention consists in forming the rear portion 
of the movable jaw with a counterbore around the screw opening, 
as and for the purposes hereafter described. 

In the drawing— 

The part marked A represents the wrench bar; 

B indicates the head ; 

C indicates the handle; 

D, the rosette; and 

E, the screw, which parts may be made in any of the well-known 
forms. 

- F indicates the movable jaw in the rear part G, which works the 
screw E. 

The opening in the rear part G, into which the screw E passes, is 
enlarged or counterbored for a short distance from the outside, as 
shown at K, Fig. 2, so as to permit of the rear part G of the jaw F 
being run back against the rosette D, whereby the wrench is enabled 
to receive a larger-sized nut than it otherwise would. 

The counterbore K prevents the rear part G from binding or be- 
coming set upon the imperfectly cut portion of the screw thread 
next to the rossette D—a thing which is of frequent occurrence in the 
ordinary wrenches and a source of annoyance and vexation to the 
operator. | 

It will be observed that the rear part G is cast solid for a greater 
distance than in the ordinary wrenches, so that the counterbore K 
does not weaken the hold of the screw thread upon the thread of 
the jaw. 

Then, again, the base of thescrew E is left full size at its junction 
with the rosette D; or, if preferred, it may be made with a rounded 
corner, whereby additional strength may be obtained at that por- 
tion of the screw rod which is subjected to the greatest strain. 

Another advantage resulting from my improvement is that there 
is less liability of stripping the threads in cutting the screws, caused 

by running the tool against the rosette, since, as before stated, 
187 the base of the screw rod E may be left full size without in- 
terfering with the movement of the sliding jaw. 

Having described my improvement in wrenches, what I claim 
therein as new and of my invention and desire io secure by letters 
patent is— 

The combination, with the movable jaw F G and rosette screw D E, 
in a screw wrench, of the counterbore K, around the screw open- 
ing, substantially as and for the purposes set forth. 

AURY G. COES. 

Witnesses : 

CHAS. H. BURLEIGH. 
A. E. PIERCE. 
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Letters Patent of the United States No. 100,602, Granted Aury G. Coes, 
of Worcester, Mass., March 8, 1870. 


Improvement in Wrenches. 


The schedule referred to in these letters patent and making part of 
the same. 2 


To all to whom these presents shall come: 

Be it known that I, Aury G. Coes, of the city and county of Wor- 
cester and State of Massachusetts, have made an invention of cer- 
tain new and useful improvements in wrenches, and do hereby 
declare the following to be a full, clear, and exact description thereof, 
due reference being had to the accompanying drawings, making 
part of this specification, and in which— 


(Here follows diagram marked p. 187.) 


Figure 1 is a perspective representation, and 

Figure 2, a longitudinal section of a wrench in which my im- 
provements are embodied. 

Figure 3 isa section of a portion of the same on an enlarged scale 
or full size, the more clearly to illustrate one feature of my inven- 
tion. 

The improvements herein described are based upon a class of 

wrenches now in extensive use, known as screw-wrenchies, and 
188 which consist briefly of a stationary end jaw, making part of 

an attenuated bar, upon which the movable jaw slides to and 
fro thereon with respect to the stationary Jaw, the movement of such 
movable jaw being effected by means of a screw which passes through 
it and which is pivoted or connected to the lower part of the bar 
and stepped within a suitable bearing applied thereto to prevent its 
displacement. 

My present improvements have reference to the peculiar arrange- 
ment of the step of the screw, and of the nut which confined such 
step in place, by which economy in manufacture and finish in appear- 
ance is secured. 

In carrying out my present invention I have selected as a_ basis 
wherewith to illustrate its utility a wrench shown and described in 
letters patent of the United States numbered 50364 and dated Oc- 
tober 10, 1865. 

In this wrench the ferrule which screws upon the shank of the 
bar and confines the step of the movable jaw screw in position is 
composed of a polygonal portion, which serves as a nut whereby to 
secure it upon the shank, and with a cylindrical portion to coincide 
with the end of the handle which enters it. 

In such a construction of parts I have found that the block, owing 
to its diversified face,is much more difficult to produce in bulk, and 
especially more difficult and expensive to finish than when con- 
structed as contemplated by the second portion of my invention. 
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In order to carry my invention into effect, I produce the ferrule 
E in two parts, the upper one, c, or that abutting against the lower 
end of the bar of the wrench, or a shoulder, b, formed thereupon, 


_ being cylindrical in cross-section and milled, in order to serve as a 


means to screw it upon the screw d, cut upon the shank, and the 
lower portion or that denoted by the letter e in the drawings being 
also cylindrical in order to correspond to the end of the handle G, 
which should preferably extend a short distance into it. 

The portion ¢ of the ferrule may or may not screw upon theshank, 
and the extreme lower end of the shank should be provided with a 
screw, f, upon which is screwed a nut, g, to secure the handle firmly 
in place. 

; A ferrule made as described will be found to answer all the 
189 useful purposes of the patented one before mentioned, while 

it issusceptible of being produced with a high degree of finish 
and at much less cost than such patented one. 

Although, to the uninitiated, my present improvement may seem 
trifling and unimportant, yet my experience as a manufacturer has 
demonstrated the fact that in a large number of wrenches the differ- 
ence in cost between the two forms of ferrule hereinbefore described 
is a matter of considerable importance, while the improved finish of 
the nut portion of said ferrule and the reduced weight of the shank 
render a wrench thus provided much more desirable than under any 
form heretofore adopted. | 

What I claim and desire to secure by letters patent is— 

The combination, with the handle G and shank of the wrench, of 
the ferrule E, composed of the two independent portions ¢ and e, 
substantially as and for the purposes set forth. 

AURY G. COES. 

Witnesses : 

FRED. CURTIS. 
EDWARD GRIFFITH. 


Letters Patent of the United States No. 87547, Granted Loring Coes, of 
Worcester, Mass., March 9, 1869. 


Improvement in Wrenches. 


The schedule referred to in these letters patent and making part of 
the same. 


To all whom it may concern: 

Be it known that I, Loring Coes, of Worcester, in the State of 
Massachusetts, have invented a new and useful improvement in the 
construction of monkey-wrenches, and that the following is a full, 
clear, and exact description and specification of my invention. 

The object of my invention is to enable the lower bearing of the 
screw of the movable jaw to be secured to the shank of the fixed 
jaw at a small cost and efficiently. 

To this end my invention consists of the combination of the ferrule 
that carries the screw bearing with the shank of the fixed jaw 
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190 by means of a projection on said ferrule and a correspond- 

ing projection upon said shank, in such manner that when 
the said ferrule is applied to the said shank the movement of the 
screw bearing along the shank in the direction of the length of the 
screw is prevented by the said projections. 

My invention consists, further, of the combination of the said fer- 
rule, the shank, and the projections on the ferrule and shank with 
the handle that surrounds said shank in such manner that the said 
handle when in place prevents the disengagement of the said pro- 
jections. 

My invention may be embodied in several ways, and the monkey- 
wrench represented in Figs. 1, 2, 3, and 4 of the drawings is an ex- 
ample of one mode of carrying my invention into practical effect— 


(Here follows diagram marked p. 190.) 


Figure 1 being a side view of said monkey-wrench, 

Figure 2 being a longitudinal section of a part of it, and 

Figures 3 and 4 representing sections of it at the lines x x and y y 
of Fig. 2. 

The said monkey-wrench has a fixed jaw, A, projecting from a 
stem, B, which terminates in the shank C, to which the wooden 
handle D is secured. 

The movable jaw A’ is constructed to slide upon the stem B of the 
fixed jaw in the usual manner, and is moved by a screw, E, whose 
lower end is supported by the bearing f. 

This bearing projects from a ferrule, G, whose interior is con- 
structed with a projection, e. 

The shank C also is constructed with a projection, r, forming the 
lower shoulder of a notch in the shank C. 

The space between the inside of the projection e and the inside of 
the opposite side of the ferrule G is at least as great as the size of 
any part of the shank between the ferrule and the extreme end of 
the shank, so that the ferrule may be slipped over the projection r 
of the shank. 

When the ferrule is thus engaged the ferrule may be rocked 
slightly to cause the face of its projection e to bear against the ad- 

jacent face of the shank and be thus inside of the outside of 
191 _ the projection r of the shank ; then a filling piece, s, is inserted 

between the projection e of the ferrule and the projection 
r of the shank C, so that the endwise pressure of the screw is trans- 
mitted from the projection of the ferrule to that of the shank and 
the ferrule is prevented from being shoved off the shank by the 
pressure of the screw E. 

When the ferrule is thus in place it and the filling piece may be 
prevented from disengaging by means of the handle D, which, for 
this purpose, is constructed with its inner end / of the right size to 
enter within and fill the space between the interior of the ferrule 
and side of the shank opposite to the projection e, so that when the 
handle is in place it prevents the filling piece s from moving later- 
ally off the shank, and also prevents the ferrule from rocking, so 


that its projection can disengage. 
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Instead of inserting a filling piece between the projection of the 
ferrule and the projection of the shank the parts of the wrench may 
be formed as represented in Figs. 5, 6, and 7. 

In this example the projection r of the shank C is arranged 
close to the position of the projection e of the ferrule G, so that the 
latter bears against the former when the ferrule is rocked into its 
place after being applied to the shank. | 

The disengagement of the projection of the ferrule is prevented, 
as in the other example, by the handle D. 

In both of said examples the shank C is constructed smaller than 
the stem B, so as to form a shoulder, n, which prevents the ferrule 
G from being moved upon the stem B. Moreover, the stem is 
notched to admit and form an inner bearing for the milled wheel 
H, by which the screw is turned. 

- Having thus described two modes in which I have contemplated 
the application of the principle of my invention, what I claim as 
new and desire to secure by letters patent is— 

The combination of the ferrule of the screw bearing of the wrench 
with the shank of the fixed jaw thereof by means of the projections 
formed, respectively, upon the interior of said ferrule and upon the 
shank, substantially as before set forth. , 

Also the combination of said ferrule of the screw bearing, the 

shank, and the projections with the handle of the wrench in 
192 such manner that the handle, when in place, prevents the 
ace disengagement of the said ferrule, substantially as before set 
forth. 

In testimony whereof I have hereto set my hand this 4th day of 


February, A. D. 1869. 
LORING COES. 


Witnesses: 
J. HENRY HILL. 
JOHN W. WASHBURN. 


(Here follows diagram marked p. 192.) 


193 The following is the opinion of the court in accordance 
with which the petition to vacate decree, etc., filed December 
7, 1880, was denied : 


Opinion of the Court. (May 21, 1881.) 


Circuit Court of the United States, District of Massachusetts. In 
Equity. 


THE CoLLins COMPANY 
vs. \ No. 573. 
Lorine Coss é¢ al. 
LowELL, J.: 
An interlocutory decree was entered in this cause some months 
since that certain of the claims of the patent sued on, which was 
reissue No. 5294 of patent No. 50364, granted to Lucius Jordan and 
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Leander E. Smith, and by them sold and assigned to the plaintiffs, 


were valid, and that one of them had been infringed. The im- ~ 


provement consisted in adding to the well-known “Coes” wrench a 
nut under the step plate, by which much of the strain upon the 
wooden handle of the wrench was diverted to the main iron bar. 
This was new and useful. The accounting has not been had and, 
of course, no final decree has been rendered. 

The defendants now petition for leave to open the case and file 
an additional answer setting up the newly discovered fact, as they 
believe it to be, that Lucius Jordan, one of the patentees,’-was the 
sole inventor of the improvement. 

Jordan and Smith were partners in the manufacture of wrenches, 

and Smith advanced money for expenses at the Patent Office, 
194 and they agreed to be joint owners of the patent; but the 

defendants aver that this was merely a business arrangement, 
and that the application should- have been made by Jordan alone, 
accompanied by an assignment of the invention to himself and 
Smith. The law is so, if the facts are as they are assumed to be. 

Jordan’s affidavit that he was the sole inventor is filed, and other 
affiants testify that they have heard Jordan speak of himself as the 
inventor and never heard Smith make any such pretension ; that 
the talk of the shop at the time the patent was obtained was that 
Jordan made the invention. 

Jordan swore, on his application for the patent, that both were 
inventors, and he has sold the joint patent and received his share 
of the money. Smith is dead. The transaction is not recent. 
Under these circumstances, if the defendants’ affidavits alone and 
uncontradicted were the evidence at a final hearing, they could 
hardly avail to persuade me that the invention was wholly Jor- 
dan’s; but they are met not only by proof that Jordan and Smith 
have repeatedly spoken of the invention as joint, but by affirmative 
evidence that Smith made a wrench, before Jordan began to ex- 
periment, in which the step plate was sustained by a set screw at the 
place where the patent puts the nut. After this the partners 
talked over the matter and consulted, and the joint application 
was made. Upon these affidavits the defendants contend that 
Smith was the sole inventor, which is equally useful for their 
purpose. 

I suppose that the wrench which Smith made would be an in- 
fringement of the patent, but that does not prove that it antici- 
pated the patent. The nut is decidedly better for the purpose of the 
improvement than the set screw. If the Smith wrench had been 
made by a third person and had proved to be useful it would have 

limited the scope of the patent, and it would have the same 
195 ~—effect if invented by Smith himself; but upon the affida- 

vits it was merely an experiment on the way to the com- 
pleted invention and has no effect at all. 

In this state of the case there is but one argument for opening 
the case: that another action is pending by the plaintiffs against 
different defendants, in which these matters may be investigated ; 
and if it should turn out, upon the hearing of that case, that the 
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patent is void it would work a great hardship upon these defend- 
ants to be obliged to pay damages and to be enjoined when all 
the rest of the world could use the invention. 

The plaintiff corporation meets this point by saying in its printed 
brief that it is willing to defer taking the final decree in this cause 
until time has been given to bring that cause to a hearing. Even 
without such a stipulation Ido not find that enough doubt is 
thrown by the affidavits upon the soundness of the original decree 
to require me to open it; but, with that understanding, no possi- 
ble ground is left for such action. 

Leave to open the cause refused. 


196 The following is the opinion of the court in accordance 
with which the interlocutory decree for an injunction and 


reference to a master was entered : 


Opinion of the Court. (July 24, 1880.) 


Circuit Court of the United States, District of Massachusetts. In 
Equity. 


THE CoLLins CoMPANY 
v. No. 573. 
LorinG Coss é¢ al. 
LowELlL, J. : 

This suit is brought upon the second reissue, No. 5294, February 
25, 18738, of a patent issued to Lucius Jordan and Leander E. Smith 
in 1865, No. 50364. The first reissue is not in evidence, and the 
propriety and regularity of the second is not attacked. 

The invention relates to wrenches having a movable jaw, com- 
monly called monkey-wrenches. Loring Coes, one of the defend- 
ants, made and patented the great improvement in these tools more 
than forty years ago, and his wrenches have superseded the older 
forms, and are familiar to all machinists. He arranged a rod par- 
allel to the main bar, and upon this rod worked the movable jaw by 
means of a rosette which did not move up and down, but remained 
constantly in a convenient position close to the thumb of the oper- 
ator. 

Coes made a plate of iron called the step plate, which fitted over 
the main bar and projected on one side to receive the rod which was 

ivoted into it. On the side towards the hand this step plate 
197 had a recess operating as a ferrule to receive the wooden 
handle or sleeve, which was shipped over the iron bar and 
secured by a nut at theend. The handle and its nut kept the step 
bar in place. 

The improvement set forth in the reissued patent of the plaintiffs 
may be said to consist of cutting the step plate in two lengthwise 
and putting a screw thread upon the part nearest the hand, which 
thus becomes a nut, having a recess for the wooden handle. The 
utility of this change is said to be: 1. That the step plate is secured 
by the upper nut independently of the nut at the end of the handle, 
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and thus, if the handle becomes loose,the smooth and regular work- 
ing of the rod on the step plate is not affected. 2. That, by securing 
the step plate-to the main bar or iron body of the wrench by this 
independent nut, much of the strain which in Coes’ wrench is 
brought upon the wooden handle, which is the weakest part of the 
tool, is transferred to the solid iron bar. The evidence bears out 
this claim of utility. The same result of transferring the strain to 
the bar has since been reached by G. C. Taft in a patent now owned 
by the defendants, but in a wholly different way. 

It is ably argued for the defendants that the mere addition’of a 
nut to the Coes wrench has not invention enough to be patentable. 
Considering, however, that the change, simple as it seems, was not 
made for some twenty-five years after Coes’ wrench was patented 
and came into common use, and that there appears to be a value in 
it which others have obtained in a different way, it seems to me that 
the combination is new and usefui in the sense of the patent law. 

There is a disputed question of fact whether the “ Dixie” wrench 
had a nut which resembled the plaintiffs. That was not a patented 
tool, but was made and sold toa considerable extent before the Coes 

wrench became known. It seems to me to be proved that this 
198 wrench was sometimes made with a nut into which the 

handle of the wrench was inserted; but it was not always 
made so, and the specimen in court does not have that construction. 
The Dixie wrench defeats the second claim of the reissued patent in 
suit, which is broadly for a nut combined with the wrench bar and 
recessed to receive the handle. But there is no reason to suppose 
that the assignors of the plaintiffs knew of this form of wrench, 
which had been superseded by the Coes tool long before their origi- 
nal patent was granted. 

Nor does it appear that the Dixie wrench with a recessed nut was 
well known to all competent mechanics. This was not a Coes 
wrench. It had no rod parallel to the bar, but the movable jaw 
was worked upon the bar itself—a form of tool which no one has 
been willing to use since Coes’ invention was made public. There- 
fore the plaintiffs’ wrench is not, or was not when made, such a 
mere obvious appropriation of the Dixie nut for the use of the Coes 
wrench as to be an alternative fairly within the knowledge of a 
constructor. 

The first claim of the plaintiffs’ patent is: “The step, combined 
with the wrench bar and supported by the nut F or its equivalent, 
at the place where the step is connected with the bar, in such man- 
ner that the step can be removed from the bar without cutting or 
abrasion of parts. 

The last clause of this claim refers to a statement in the specifica- 
tion that steps (that is, step plates) have before been made solid 
with the bar, and that others had been riveted to reach a similar 
result. This narrative of what was old appears to have been 
inserted by order of the Patent Office, and it is doubtful whether 
such solid or riveted step plates had, in fact, been used, though they 
had been described in rejected applications for patents. The courts 
have no right to disregard such a disclaimer, without which the 
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patent might never have been granted, and the fact that 
199 some such wrenches had been made is taken for granted by 
‘ me; but I still think the movable nut a patentable improve- 
ment. 
The defendants have used the old Cues recessed step plate, with , 
the addition of a small nut inserted in the recess. This is plainly 
an infringement of the first claim, because the nut performs the 
usual office of a nut, and the recess in the step plate, though old, was not 
KS before combined with a nut at this point; and it makes no differ- 
+ ence, in the combination of thestep plate and nut, whether you put 
the recess into the one or the other. The old nut at the end of the 
| handle is not the equivalent of this nut because it does not do all 
the work ; it is present in both wrenches, and its addition in the 
plaintiffs’ wrench is the improvement. 
The third claim is very like the first, but seems to be intended 
‘ to claim the combination when a nut exactly like that described in 
the patent is used. This claim is not infringed. 
Interlocutory decree for the complainants. 


200 The following is the opinion of the court referred to in the 
final decree entered in this cause September 3, 1884: 


ow Opinion of the Court. (July 30, 1884.) 


<= Circuit Court of the United States, District of Massachusetts. In 
| Equity. 


CoLLINs COMPANY l 
No. 1499. 


v. 
JoHN H. Cogs ef al. | 


Before Gray and Nelson, JJ. 
GRAY, J.: 
This is a bill in equity for the infringement of the first claim in 
the specification of the second reissue to the complainant, dated 
February 25, 1873, of letters patent originally issued to Lucius Jor- 
dan and Leander E. Smith, on October 10, 1865, for an improve- 
ment in wrenches. 
The wrench, as described, both in the original patent and in the 
reissue, has the following parts: The wrench har A, the upper 
I part of which is of the usual shape and has attached to it the move- 
—- able jaw B, and the lower part of which is of convenient form to 
receive upon it the wooden handle; a screw rod, C, parallel to the 
main bar; a rosette, D, at the lower end of the screw rod, by means 
of which the movable jaw is worked; a ferrule or step, E, having a 
hole through it for the admission of the bar and a recess in its 
201 upper face as a bearing for the lower end of the screw rod; a 
nut, F, screwed on a thread in the bar under the step and 
having a recess in its under face to receive the top of the wooden 
handle G; and the wooden handle, secured at its lower end to the 
main bar by a nut in the usual way. 
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Both the original patent and the reissue state that the object of 
the invention is to make the strain come upon the nut F instead of 
coming upon the wooden handle. The original patent states that 
the nut F is, and the reissue states that it may be, screwed up firmly 
against the step E. The reissue affirms and repeats that the dis- 
tinguishing characteristic of the invention is that the step can be 
readily removed and replaced at pleasure. There is no hint of such 
a distinction in the original patent. 

The first claim in the original patent is for “The step E, made 
substantially as described and for the purpose set forth.” The cor- 
responding claim in the reissue is for “ The step, combined witli the 
wrench bar and supported by the nut F or its equivalent, at the 
place where the step is connected with the bar, in such manner that 
the step can be removed from the bar without cutting or abrasion 
of parts.” : 

The parallel screw rod, with a rosette thereon to work the mov- 
able jaw and resting upon a ferrule or step, had been introduced in 
the original Coes wrench, patented in 1841; and, long before the 


issue of the patent to Jordan and Smith in 1865, large numbers of © 


the Hewitt or Dixie wrench had been made and sold,in which there 
was no separate screw rod, and the screw that worked the movable 
jaw revolved on the main bar, but that screw rested on a ferrule or 
step which was secured sometimes by driving it on under heavy 
pressure and sometimes by a nut screwed under it on the bar. 
The application to the bar of the Coes wrench, for the purpose of 
securing and supporting the step and resisting the strain, of 
202 anut already in use for the same purpose on the Hewitt or 
Dixie wrench lacks the novelty of invention requisite to sup- 
port a patent, within the decisions of the Supreme Court at the last 
term, which have in effect overruled the earlier decision of this 
court in the suit of this complainant against Loring Coes and others, 
reported in 5 Banning & Arden, 548. Pennsylvania Railroad v. 
Locomotive Engine Safety Truck Co., 110 U.S., 490; Bussey v. Ex- 
celsior Manuf. Co., 110 U.S., 181; Double-Pointed Tack Co. v. Two 
Rivers Manuf. Co., 109 U.S., 117; Phillips v. Detroit, 111 U.S., 604. 
The complainant’s patent being void for want of novelty, it be- 
comes.unnecessary to consider the other defences. 
Bill dismissed with costs. 


203 Claim of Appeal and Prayer for Reversal. (Filed Nov. 17,1884.) 


The appeal of The Collins Company, a corporation duly chartered by 
the State of Connecticut, located and doing business in the town 
of Canton, in said State. 


To the honorable the Supreme Court of the United States: 


Said complainant and appellant respectfully showeth— 

That on the 5th day of June, 1875, said The Collins Company 
filed its bill of complaint in the circuit court of the United States 
for the district of Massachusetts against the above-named defend- 
ants and appellees, therein alleging that on the 10th day of Octo- 
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ber, 1865, Lucius Jordan and Leander E. Smith, citizens of the 
United States, obtained letters patent of these United States, bearing © 
the date last mentioned and numbered 50364, for a new and useful | 
improvement in wrenches, securing to them and their heirs and 
assigns the exclusive right to said improvement for the term of 
seventeen years from and after said date last mentioned; that the 
entire interest and ownership in said letters patent and all its 
rights and privileges were assigned to said The Collins Company 
June 1, 1866; that said original letters patent were lawfully sur- 
rendered to the Commissioner of Patents and lawfully reissued in 
and by reissued letters patent of these United States dated February 
22, 1870, and numbered 3852; that said reissued letters patent were 
lawfully surrendered to the Commissioner of Patents and lawfully 
reissued in and by reissued letters patent of these United 
204 States dated February 25, 1873, and numbered 5294; that 
said defendants had unlawfully infringed upon the exclusive 
right secured to said complainant by said reissued letters patent 
last mentioned, and praying for a decree of injunction and account, 
as by reference to said bill of complaint will more fully appear. 
That said defendants, on the 4th day of October, 1875, filed their 
answer to said bill of complaint admitting the issue and reissues of 
said letters patent, as hereinbefore mentioned, not denying said as- 
signment of said original letters patent to said complainant, but de- 
nying that said reissues were lawful reissues, and also denying that 
said Jordan and Smith were the original and first inventors of 
the improvement described in said letters patent, and denying 
that said improvement had patentable novelty, and denying that 
said defendants had infringed said reissued letters patent last men- 


. tioned, as by reference to said answer will more fully appear. 


That said complainant filed its replication to said answer October 
22, 1875; whereupon, said cause being at issue, said parties proceeded 
to take testimony in support of their respective allegations, and at 
the October term of said circuit court, A. D. 1879, were fully heard 
by their counsel, and at the May term of said circuit court, A. D. 
1880, an order and decree was made by said circuit court adjudg- 
ing said letters patent good and valid letters patent, adjudging that 
said defendants had infringed the same, adjudging that said com- 
plainant was entitled to an injunction and account as prayed for 
in said bill of complaint, and referring said cause for the taking of 
an account to a master in chancery, and the cause was continued 

for said master’s report. 
205 That thereafter, on the 7th day of December, 1880, said 

defendants filed a petition in said circuit court asking that 
said decree last referred to be vacated upon alleged new discovered 
evidence, and thereupon the cause be reheard, together with affi- 
davits in support of said petition ; and said complainant also filed 
affidavits in opposition to the prayer of said petition, and counsel 
for both parties were heard by said court.as to anything prayed for 
in said petition; and thereupon, on the 21st day of May, 1881, said — 
court made its order and decree refusing the prayer of said petition. 

That thereafter, and before any account had been taken by said 
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master, at the May term of said circuit court, A. D. 1884, a rehear- 
ing was had upon said cause before said circuit court, and there- 
upon, at the term last mentioned, said court made a final order and 
decree in said cause, wherein it was ordered, adjudged, and decreed 
that said letters patent are void for want of novelty, and said bill of 
complaint was dismissed. 
hereupon said complainant and appellant appeals from the 
whole of said final decree of said circuit court, and respectfully 
prays that the final decree of said circuit court and the bill, answer, 
pleadings, depositions, evidence, and proceedings in said cause may 
be sent to the Supreme Court of the United States without delay, 
and that the said Supreme Court will proceed to hear the said cause 
anew, and that the said final decree of the said circuit court and 
every part thereof may be reversed and a decree made re- 
206 _—-versing said final decree with costs, or such other decrees as to 
the said Supreme Court may seem fit. 
Dated at Boston, Mass., this tenth day of November, A. D. 1884. 
WM. EDGAR SIMONDS, 


Solicitor and of Counsel for said Complainant and Appellant. 


207 UwnitTep STATES OF AMERICA, \, “i. 
Massachusetts District, : 


I, John G. Stetson, clerk of the circuit court of the United States 
for the first circuit and district of Massachusetts, certify that the 
foregoing is a true copy of the record of said circuit court in the 
cause in equity entitled The Collins Company v. Loring Coes et al., 
in said circuit court determined, and of all proceedings therein, and 
of the opinions of the court, claims of appeal, and prayer for rever- 
sal filed therein. 

In testimony whereof I hereunto set my hand and affix the seal 
of the said circuit court, at Boston, in said district, this eighth day 
of September, in the year of our Lord one thousand eight hundred 
and eighty-five, and of the Independence of the United States the 


one hundred and tenth. 


[Seal of the Circuit Court, Massachusetts. | 
JOHN G. STETSON, Clerk. 


208 The United States of America to Loring Coes and Melvin 

O. Whittier, of the city of Worcester and State of Massa- 

chusetts, partners in business in said city of Worcester under 
the name and style of Loring Coes & Company, Greeting: 


You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on 
the second Monday of October next, pursuant to an appeal claimed 
and allowed by the'circuit court of the United States for the district 
of Massachusetts, wherein The Collins Company, a corporation duly 
chartered by the State of Connecticut, is complainant and appellant 
and you are defendant, to show cause, if any there be, why the decree 
rendered against the said complainant in said cause should not be 
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reversed and why speedy justice should not be done to the parties 
in that behalf. : 

Witness the Honorable Le Baron B. Colt, circuit judge of the 
United States for the first judicial circuit, this eighth day of Sep- 
tember, in the year of our Lord one thousand eight hundred and 


eighty-five. 
Le BARON B. COLT, 
U.S. Circuit Judge, First Judicial Circuit. 


Sufficient service of the foregoing citation is hereby acknowledged. 
GEO. L. ROBERTS, 
Solicitor for Appellees. 


Endorsed on cover: Massachusetts C. C. U.S. No. 164. The 
Collins Company, appellant, vs. Loring Coes and Melvin O. Whittier, 
‘partners under the name and style of Loring Coes & Company. 
Filed October 20, 1885. 
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APPELLANT’S BRIEF. 


Supreme Court of the United States. 


OCTOBER TERM, 1888. 


No. 164. 


THE COLLINS COMPANY, APPELLANT, 
Us. 


LORING COES AND MELVIN O. WHITTIER, PARTNERS 
UNDER THE NAME AND STYLE OF LORING COES 
& COMPANY. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE DISTRICT OF MASSACHUSETTS. 
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United States Supreme Court. 


IN EQUITY. 


THE COLLINS ccs: 


VS. 


L. COES & COMPANY. 


Brief of the Complainant and Appellant. 


EXPLANATORY. 


THIS is a suit in equity brought by The Collins Company, a 

Connecticut. corporation, located at Collinsville, in the county of 
Hartford and State of Connecticut, against Loring Coes and 
Melvin O. Whittier, partners in business at Worcester, in Worces- 
ter County, Massachusetts, under the name and style of L. Coes 
& Company. 
This suit is brought for the alleged infringement of reissued let- 
ters-patent No. 5,294, dated February 25, 1873, for an improve- 
ment in wrenches, issued to said The Collins Company as assignee 
of Lucius Jordan and Leander E. Smith, said reissued letters- 
patent, being based upon original letters-patent, dated October 10, 
1865, No. 50,364. 

The suit was originally brought in the District of Massachusetts, 
and on the 24th day of July, 1880, a decision was rendered by 
Judge Lowell (record, page 149) wherein he sustained the said re- 
issued patent so far as the first claim thereof is concerned, found 
the second claim anticipated, and found the third claim not infring- 
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United States Supreme Court. 


EQUITY. 


THE COLLINS COMPANY, 


VS. 


L. COES & COMPANY. 


Brief of the Complainant and Appellant. 


EXPLANATORY. 


THIS is a suit in equity brought by The Collins Company, a 
| Connecticut. corporation, located at Collinsville, in the county of 
b-} Hartford and State of Connecticut, against Loring Coes and 
ea Melvin O. Whittier, partners in business at Worcester, in Worces- 
| ter County, Massachusetts, under the name and style of L. Coes 
& Company. 
This suit is brought for the alleged infringement of reissued let- 
af ters-patent No. 5,294, dated February 25, 1873, for an improve- 
ment in wrenches, issued to said The Collins Company as assignee 
of Lucius Jordan and Leander E. Smith, said reissued letters- 
patent, being based upon original letters-patent, dated October 10, 
1865, No. 50,364. 
The suit was originally brought in the District of Maseachuse a 
| and on the 24th day of July, 1880, a decision was rendered by 
: Judge Lowell (record, page 149) wherein he sustained the said re- 
, | issued patent so far as the first claim thereof is concerned, found 
| the second claim anticipated, and found the third claim not infring- 
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ed. Subsequently a re-hearing was granted by his Honor Mr. 
Justice Gray, and in view of the position taken by the Supreme 
Court in the case of the Pennsylvania Railroad Company wv. Loco- 
motive Engine Safety Truck Company, 110 U. S. 490, and other 
cases, he found that there was no invention in the improvement 
patented to Jordan & Smith, and thereupon ordered the bill of 
complaint dismissed. This decision was rendered September 3, 
1884." ; 

The findings upon which Mr. Justice Gray’s decisions are based 
are, in substance: 


First The entirety of the Jordan & Smith wrench, with the 
exception of the nut under the step-plate, is to be found in Loring 
Coes’ patent on wrenches No. 2,054, dated April 16, 1841. 

Second. A nut was used for a purpose analogous to that of the 
nut last mentioned in the so-called Hewitt or Dixie wrench, man- 
ufactured in Worcester, Mass., in 1851, 1852, or 1853. The trans- 
fer of the nut from the Hewitt or Dixie wrench to the said Coes 
wrench of 1841, did not constitute a patentable invention. 

Now, the matters which appellant specially assigns for error in 
this connection, are: | 


First. The use of a nut at the upper end of the handle in the 
so-called Hewitt wrench of 1851-53 is not proved within the ac- 
cepted rules. 


Second. If it were conceded that the use of a nut at the upper 
end of the handle in the Dixie wrench of 1851-3 is properly prov- 
ed it is still true that the combination originated by Jordan & 
Smith is not an obvious one, and that the nut at the upper end of 
the handle in the wrench of complainant's reissued patent per- 
forms functions which could not be performed by a nut at the up- 
per end of the handle in the Dixie wrench, and that notwithstand- 
ing the existence of a nut at the upper end of the handle in the 
Dixie wrench, the combination originated by Jordan & Smith and 


(1) Between the said decision of his Honor Judge Lowell, and the said decision of his Honor 
Justice Gray, another suit upon this same reissued patent was brought in the District of Massachu- 
setts, against John H. Coes et al, and was heard by his Honor Justice Gray, together with his Honor 
Judge Nelson. A copy of the decision in this last case is printed at the end of this brief. The 
decision to the effect that there is no invention in the structure patented to Jordan & Smith as 
aforesaid, was first made in this latter case of The Collins Company v. John H. Coesetal. From 
that decision naturally followed the re-hearing in the first case of The Collins Company v. L, Coes 
& Company, and the consequent dismissal of the bill. 
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set forth in complainant’s original patent in suit, is a new, useful 
and patentable invention. 

In addition to these matters which are specially assigned for 
error, this brief will discuss certain other questions. 


THE REISSUED PATENT IN SUIT. 
(RECORD PAGE 78.) 


SPECIFICATION, 


To all whom it way concern: 


Be it known that Lucius Jordan and Leander E. Smith, of Southington, in the county 
of Hartford and State of Connecticut, invented a new and useful improvement in 
Wrenches, of which the following is a specification : 


NATURE AND OBJECT OF THE INVENTION. 


The object of this invention is the prevention of end thrust or back pressure on the 
wooden hindle of wrenches, which has heretofore availed to quickly destroy such 
wooden handles, and, in destroying the handles, has left the working parts of the 
wrench which depended upon the handles for support without such support, so as to- 
injure and effectually impair their working qualities and efficiency ; and is accom- 
plished by so connecting the step which forms a bearing for the lower end of the screw- 
rod with the bar which forms the main part of the wrench that the back pressure upon 
the step by the screw rod will be directly transmitted to the wrench-bar at the place of 
connection therewith, and will not be transmitted to and mainly put upon the wooden 
handle. 


DESCRIPTION OF THE ACCOMPANYING DRAWING 


Figure 1 is a side view of the whole wrench, the part below the dotted line xx 
being in section. Fig. 2: is a top or plan view of the step which forms a bearing for 
the lower end of the screw-rod. 


GENERAL DESCRIPTION. 


The letter A indicates the wrench-bar, flat side down to the under side of the step 
E, and from thence downward cylindrical or of other convenient shape, so as to take 
upon it the wooden handle G. B is the movable jaw. The letter C indicates the 
screw-rod, and D the rosette by which it is turned. The letter E indicates the step, in 
which is the bearing s for the lower end of the screw-rod, and also the hole a to 
admit the bar A, and fitting up against the shoulder 6. On the bar A, just below the 
step E, is cut the screw-thread 7,on which screws the nut F, forming a projection 
from the wrench-bar, on which rests the step E, and thus transmits the back pressure 
put upon the step directly to the wrench-bar at the place of connection therewith, and 
thus relieves the wooden handle therefrom, the connection of the step with the bar 
being made in such manner that the step may be removed or taken off the bar without 
any cutting or abrasion of parts. 

The nut only supports the step, but can be made to rigidly fasten the step to the 
bar by screwing it firmly up against the step so as to grip it between itself and 


4 


the shoulder 4, thus giving the nut, so to speak, a double office, viz., that of supporting 
the step, and, also, that of fastening it rigidly to the bar. The nut is interiorly recessed 
at d for the purpose of forming a ferrule for the top of the wooden handle. 

Heretofore the part designed to perform the office of the step E has rested directly 
on the wooden handle, which was secured upon the bar by a light nut 0, at the lower 
extremity of the bar, which is the present method of fastening on the handle. 

It is known that, previous to this invention, steps have been forged or other- 
wise produced solid with the bar, and this became as much a part of it as the soltd 
head at extremity of bar; and also by riveting to reach similar result; but such 
method, by making a permanent fastening, renders it impossible, or a work of great 
difficulty, to displace the step in order to remove the sliding jaw for repairs. It will be 
observed that, while Jordan and Smith’s method of fastening is as firm as the perma- 
nent fastenings last above referred to, their step can readily be removed and again put 
in place at pleasure. 

It is believed that Smith and Jordan were the first to secure easy divisibility of step 
and bar, together with a fixed or stationary step when in position, and at the same 
time supporting the step when in position immediately by the bar, and not immediate- 
ly through the handle, as the manner had been. 

As a matter of definition, the Jordon and Smith method of fastening and supporting 
the step whe. in position is denominated ‘‘ removable” hereinafter in contradistinc- 
tion from a connection and support made by forging or otherwise produciug the step 
in one solid piece with the bar, and, therefore, a part of it; or by riveting it thereto, 
or the like. 

CLAIMS. 


1. The step, combined with the wrench bar and supported by the nut F, or its 
equivalent, at the place where the step is connected with the bar, in such manner that 
the step can be removed from the bar without cutting or abrasion of parts. 

2. The nut F, combined with the wrench-bar, and interiorly recessed at @, for the 
purpose set forth. 
- 3. The nut F, combined with the threaded bar, and performing the office of sup- 
porting the step, and also of rigidly fastening it to the bar, for the purpose set forth 

In witness whereof the Collins Company has hereto set its hand, 


Witnesses: : THE COLLINS COMPANY. 
CHAS. BLATR, By W. J. Woop, 
Luke CHAPMAN, Vice-President and 
EDWARD H. SEArs. Chief Executive Officer. 


CLERICAL ERROR IN ABOVE PATENT. 


The closing paragraph in the above specification is: 


**As a matter of definition, the Jordan & Smith method of fastening and support- 
ing the step when in position is denominated ‘removable’ hereinafter in contradis- 
tinction from a connection and support made by forging or otherwise producing the 
step in one solid piece with the bar, and, therefore, a part of it ; or by riveting it thereto, 
or the like.” 


A glance at the claims which follow the matter just quoted 
shows that there is some mistake here, for these claims do not con- 
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tain said word ‘‘removable.” The mistake is not a serious one, 
for the whole phrase would properly and naturally be rejected as 
surplusage ; but as a matter of fact this whole phrase does not 
belong in the patent, and it is a clerical error on the part of the 
Patent Office in putting it there. See matter from Comp. Ex. 
Comp.’s Reissue Application, record page 116, in foot note.(’) 


(r) Onthe 8th day of December, 1871, the then pening application for the above reissue was 
amended as per the following amendment : 
AMENDMENT. 
In the Collins Company’s application to reissue Jordan & Smith’s wrench patent, the specification 
is amended by inserting at the end, and immediately before the claim, the following: 


‘It is known that, previous to this invention, steps have been fastened to the bar by being made 
solid with it, and also by riveting; but these methods make a permanent fastening, rendering it 
impossible, or a work of great difficulty to remove the step in order to remove the movable jaw for 
repairs. It will be observed that, while Jordan & Smith’s method of fastening is as firm as the per- 
manent fastening referred to, their step can be removed and again put in place when it is desired. It 
is believed that Smith & Jordan were the first to effect this with a fixed stationary step, at the same 
time supporting the step immediately by the bar and not immediately through the handle. 

As a matter of definition, then, Jordan & Smith’s method of fastening and supporting the step is 
denominated ‘ removable’ hereinafter, in contradistinction from a connection and support made by 
making the step in one piece with the bar, or riveting it thereto, or the like.” 

The first clause of the claim is made to read :— 

** The fixed movable step combined with the bar and supported thereby against back pressure, at 
the immediate point of connection therewith, substantially as described.” | 

COLLINS CO., 
Dated Dec. 8, 1871. By W. E. Simonps, 
Attorney. 

Subsequently the application went before the Commissioner in person and thereupon was acted 
upon in accordance with the following extracts from the record: _ 

** HarTForpD, Conn., Jan. 23, 1873. 
Hon. Com’r oF PATENTS. 


Sir.—In the matter of the application of the Collins Company for reissue of patent to Jordan & 
Smith for Wrenches granted October ro, 1865, decided on appeal by the Commissioner Nov. 29, 1872, 
the decision of the Commissioner intimates that if appropriate reference is made in the first claim to 
the ‘ Nut F,’ the claim may be allowed. 

We have therefore to submit for the consideration of the Commissioner the following proposition : 

To add under the head of ‘ nature and objects of the invention ’ in the specification immediately 
after the words ‘ thus relieving the wooden handles from any back pressure ’ the following :— 

‘ The connection of the step with the bar being made in such manner that the step may be removed 
or taken off the bar without any cutting or abrasion of parts.’ 

To erase from the specification the matter contained in the amendment dated Dec. 8, 1871, com- 
mencing ‘ as a matter of definition’ and ending with ‘ or the like,’ 

To amend the first claim to read ‘ The step combined with the wrench-bar and supported by the 
nut F (or other equivalent projection from the bar) in such manner that the step can be removed 
from the bar without cutting or abrasion of parts.’ 

It may be irregular to ask the Commissioner to consider proposed amendments or to consider them 
at all, except when brought before him on appeal, but we beg the Commissioner to remember that this 
reissue has now been pending before the office since August 5th, 1871, and it may take as long to get 
these amendments before him in the regular course of appeal, to the great damage of the Collins 
Company: 

If these amendments will satisfy the Commissioner, we are willing to make them, and it seems to 
us that we are entitled to this much. Speedy action is requested. 

Respectfully, 
THE COLLINS COMPANY, 
By W. E. Simonps, Att’y. 


rs 
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Approved for examination and referred to the examiner. 


M. D. LEGGETT, Com. 
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COMPARISON OF ORIGINAL AND REISSUE. 


ORIGINAL. 
(Record, page 75.) 

Be it known that we, Lucius Jordan 
and Leander E. Smith, of Southington, 
in the county of Hartford, and State of 
Connecticut, have invented new and use- 
ful Improvements in Wrenches, and we 
do hereby declare that the following is a 
full clear and exact description thereof, 
which will enable those skilled in the art 
to make and use the same, reference being 
had to the accompanying drawing forming 
part of this specification, in which — 


Figure I is a side elevation of a wrench 
with a part in section to show the appli- 
cation of our invention. 

Figure 2 is a top or face view of the 
ferrule or step we use as a bearing for the 
nut, which operates the sliding jaw of the 
wrench. 

Figure 3 is an inverted plan view of the 


REISSUE. 
(Record, page 78.) 

Be it known that Lucius Jordan and 
Leander E. Smith, of Southington, in the 
county of Hartford, and State of Con- 
necticut, invented a new and useful Im- 
provement in Wrenches, of which t e 
following is a specification : 


Nature and Objects of the Invention, 

The object of this invention is the pre- 
vention of end thrust or back pressure on 
the wooden handle of wrenches, which has 
heretofore availed to quickly destroy 
such wooden handles, and in destroying 
the handles, has left the working parts of 
the wrench which depended upon the 
handles for support without such support, 
so as to injure and effectually impair their 
working qualities and efficiency ; and is 
accomplished by so connecting the step 
which forms a bearing for the lower end 


The Collins Co., 
Care W. E., Simonds, 
Hartford, Conn. 


U.S. Patent OFFice, t 
WasuincTon. D. C., Feb. 3d, 1873. 


Sir,—Please find below the decision of the examiner in charge in the matter of your application for 
a reissue of Patent No. 3,852, dated the 2ad day of February, 1870, for improvement in wrenches, and 


issued to applicant, filed Aug. 5, 1871. 


Very respectfully, 
COMMISSIONER. 


ExaMINngErR’S Room, No. 103. 


The application above referred to has been re-examined in view of the amendment filed January 
27, 1873. By inserting the words ‘ at the place of connection therewith,’ after the word ‘ bar’ in the 
fourth line of the amended claim, it will more clearly distinguish the the invention from the patent of 
Coes, and at the same time, not impose upon the claim of applicant an unjust limitation. 


CHAS. W. FORBES, Exam’r. 


AMENDMENT. 


WasuincrTon, D. C., Feb. 17, 1873. 


In the matter of the application of the Collins Company to reissue patent to Jordan & Smith, 
granted October, 1865, in accordance with a verbal suggestion of the examiner in charge, made to-day, 


the 1st clause of the claim is amended to read : 


* The step combined with the wrench-bar and supported by the nut (F) or its equivalent, at the 
place where the step is connected with the bar, in such manner that the step can be removed from the 


bar without cutting or abrasion of parts.’ 


THE COLLINS COMPANY, 
By W. E. Simonpns, Att’y.”’ 


An examination of these proceedings taken from Complainant’s Exhibit, Complainant’s Reissue 
Application, shows that the closing paragraph in complainant’s reissued patent, was eliminated by 


amendment, and the patent is to be read as though this paragraph was stricken out. 
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nut, which bears against the ferrule. and 
which is recessed to receive the handle. 

Similar letters of reference indicate like 
parts. 

Our invention consists in the employ- 
ment or use of a ferrule or step, into 
which is fitted to work the end or journal 
of the screw-rod, which carries the nut by 
which the sliding jaw of the wrench is 
operated, and against which the said nut 
bears ; and it further consists in the use 
of a nut, which is screwed up on a thread 
cut on the bar of the wrench, so that it 
bear against the said ferrule or step and 
keep it rigidly in place, by which arrange- 
ment a strong and durable wrench is ob- 
tained, as will be hereinafter explained. . 


To enable others to understand our 
invention, we will proceed to describe it. 


A represents the bar of the wrench, one 
part of which is made of the usual shape, 
and has the sliding jaw B attached in the 
ordinary way ; the other end is made of a 
form capable of receiving upon it the 
wooden handle G of the wrench. 

C is the screw-rod, and D the nut for 
operating the sliding jaw B of the wrench ; 
E is a ferrule or step into which rest one 
end, or, rather, the journal of the screw- 
rod C, as shown clearly in Fig. 1. 

The form of the ferrule or step E is 
shown clearly in Fig. 2, the hole @ being 


_ for the admission through it of the bar A, 


which carries the handle of the wrench, 
and the recess a/ for a bearing or journal 
box for the screw-rod C. This ferrule or 
step, when in a proper position on the 
bar, rests against a shoulder, 4’, upon the 
bar A, as will be understood by reference 
to Fig. 1. 

On the bar A, just below the place 


_ where the ferrule or step E encircles it, 


there is cut a screw thread ¢, on which is 
fitted to screw a nut F, which is to be 
screwed up firmly against the ferrule or 
step E before the wooden handle G is put 
upon the wrench. A recess d is made in 
the lower face of this nut F to receive the 
handle G of the wrench, said handle being 
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of the screw-rod with the bar which forms 
the main part of the wrench that the back 
pressure put upon the step by the screw- 
rod will be directly transmitted to the 
wrench-bar at the place of connection 
therewith, and will not be transmitted to 
and mainly put upon the wooden handle. 


Description of the Accompanving 
Drawing. 


Figure one is a side view of the whole 


wrench, the part below the dotted line xx 
Fig. 2 is a top or plan 


being in section. 
view of the step which forms a bearing 
for the lower end of the screw-rod. 


General Description. 


The letter A indicates the wrench-bar, 
flatsided down to the under side of the 
step E, and from thence downward cylin- 
drical or of other convenient shape, so as 
to take upon it the wooden handle G. B 
is the movable jaw. The letter C indi- 
cates the screw rod, and D the rosette by 
which itis turned. The letter E indicates 
the step, in which is the bearing s for the 
lower end of the screw-rod, and also the 
hole a to admit the bar A, and fitting up 
against the shoulder 4. On the bar A, 
just below the step E, is cut the screw- 
thread #, on which screws the nut F, form- 
ing a projection from the wrench-bar, on 
which rests the step E, and thus transmits 
the back pressure put upon the step 
directly to the wrench bar at the place of 
connection therewith, and thus relieves 
the wooden handle therefrom, the connec- 
tion of the step with the bar being made 
in such manner that the step may be re- 
moved or taken off the bar without any 
cutting or abrasion of parts... 

The nut not only supports the step, but 
can be made to rigidly fasten the step to 
the bar by screwing it firmly up against 
the step so as to grip it between itself 
and the shoulder 4, thus giving the nut, 
so to speak, a double office, viz., that 
of supporting the step, and, also, that of 
fastening it rigidly tothe bar. The nut is 
interiorly recessed at @ for the purpose of 
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secured in place by a nut dat the lower 
end, in the usual way. 

By this arrangement the wrench is made 
far stronger than it would otherwise be, 
and therefore more durable. In the or- 
dinary wrench the strain comes upon the 
wooden handle, which is hardly ever 
secured sufficiently firm to withstand the 
the great strains to which the several 
parts of the wrench are oftentimes sub- 
jected. In our wrench the entire strain 
falls upon the nut, and this is secured 
upon the bar of the wrench tightly and 
firmly against the ferrule or step, against 
which latter bears the nut that operates 
the sliding jaw of the wrench. A casual 
displacement of this nut F is not possible, 
and it is firm enough to withstand any 
strain that the wear is capable of subject- 
ing it to, 

The wrench operates easily, and is not 
likely to get out of order. 


What we claim as new, and desire to 
secure by Letters-Patent, is,— 

1. The step E, when held in place 
upon the bar substantially as and for the 


purpose set forth. 


forming a ferrule for the top of the wooden 
handle. 

Heretofore the part designed to perform 
the office of the step E has rested directly 
on the wooden handle, which was secured 
upon the bar by a light nut, 9, at the 
lower extremity of the bar, which is the 
present method of fastening on the 
handle. ie 

It is known that, previous to this invén- 
tion, steps have been forged or otherwise 
produced solid with the bar, and this 
became as much.a part of it as the solid 
head at extremity of bar; and also by 
riveting to reach similar result ; but such 
method, by making a permanent fasten- 
ing, renders it impossible, or a work of 
great difficulty, to displace the step in 
order to remove the sliding jaw for re- 
pairs. It will be observed that, while 
Jordan and Smith’s method of fastening is 
as firm as the permanent fastenings last 
above referred to, their step can reedily 
be removed and again put in place at 
pleasure. 

It is believed that Smith and Jordan 
were the first to secure easy divisibility of 
step and bar, together with a fixed or 
stationary step when in position, and at 
the same time supporting the step, when 
in position, immediately by the bar, and 
not immediately through the handle, as 
the manner had been. 

As a matter of definition, the Jordan & 
Smith method of fastening and supporting 
the step when in position is denominated 
‘*removable” hereinafter, in contradis- 
tinction from a connection and support 
made by forging or otherwise producing 
the step in one solid piece with the bar, 
and, therefore, a part of it; or by riveting 
it thereto, or the like. 


Claims. 


I. The step combined with the wrench 
bar and supported by the nut F, or its 
equivalent, at the place where the step is 
connected with the bar, in such manner 
that the step can be removed from the 
bar without cutting or abrasion of parts. 
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2. The nut F, fitted to screw upon the 
bar A,so that one of its sides or faces 
will rest against the step E, and the other 
recessed to receive the upper end of the 


2. The nut F, combined with the 
wrench-bar, and interiorly recessed at d, 
for the purpose set forth. 

3. The nut F, combined with the 


handle, substantially as described. threaded bar, and performing the office 
3. The combination of the step E, | of supporting the step, and also of rigidly 
screw-rod C, nut D, and nut F, substan- | fastening it to the bar, for the purpose set 
tially as herein shown and described. forth. 
Lucius JORDAN, {In witness whereof the Collins Com- 
LEANDER E. SMITH. pany has hereto set its hand. 
wr senenees,: THE COLLINS COMPANY, 
HENRY R. BRADLEY, By W. J. Woop, 
Jutius B. SAVAGE. Vice-president and 
Chief Executive Officer. 


Witnesses : 


CHAS, BLAIR, 
LUKE CHAPMAN,. 
EDWARD H., SEARs. 


THIS REISSUE IN SUIT IS NARROWED AS COMPARED WITH 
THE ORIGINAL. 


The first claim of the original patent was: 


“1, The step E, when held in place upon the bar, substantially as and for the 
purpose set forth.” 

The first claim of the present reissue is : 

‘‘r, The step combined with the wrench-bar and supported by the nut F, or its 
equivalent, at the place where the step is connected. with the bar in such manner that 
the step can be removed from the bar without cutting or abrasion of parts,” 


It ought to be a very clear and plain proposition that the first 
claim of the present reissue is narrower and more restricted in its 
terms, as well as in its spirit, than the first claim of the original 
patent. The specification in the present reissue, of ‘‘ the nut F, 
or its equivalent,” as the means of supporting the step upon the 
bar, is a restriction as compared with the terms of the original 
claim. : 

That phrase in the first claim of the reissue in suit which says 
that the nut F or its equivalent must be “‘ at the place where the 
step is connected with the bar ” is a narrowing and restriction: no 
such specification or limitation is to be found in the terms of the . 
first claim of the original: it is a fact readily to be seen that in 
complainant’s patented wrench the nut F or its equivalent must be 
‘at the place where the step is connected with the bar,” but no 
such restriction was expressed in the original first claim. 
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That phrase in the first claim of the reissue in suit which speci- 
fies that the manner of supporting the step on the wrench-bar is 
“in such manner that the step can be removed from the bar with- 
out cutting or abrasion of parts” is a restriction. It is very evi- 
dent that in the complainant’s patented wrench, such is the man- 
ner of support, but no such restriction as this phrase implies is to 
be found in the terms of the claim of the original patent. An 
examination of the file appurtenant to the procurement of this 
present reissue (Complainant’s Exhibit, Complainant’s Reissue 
Application—record page 116) will show that these phrases were 
intended, by the Patent Office and by the applicant, to be restric- 
tions; and were restrictions of the claim as compared with the 
original patent. 

The second claim of complainant’s original patent was : 

“2. The nut F, fitted to screw upon the bar A so that one of its sides or faces 


will rest against the step E, and the other recessed to receive the upper end of the 
handle substantially as described.” 


The corresponding claim in the reissue in suit is: 


“2, The nut F, combined with the wrench-bar and interiorly recessed at d, for the 
y 
purpose set forth.” 


At first glance this second claim of the present reissue may 
seem to be somewhat broadened as compared with the terms of 
the original second claim, but such is not really the fact, for the 
nut F is of no use unless it is to immediately support the step E, and 
the interior recess is of no use unless it is to receive the upper end 
of the handle, therefore there is no real broadening of this second 
claim of the reissue. And complainant expressly concedes that 
it can not receive any construction broader than that which is due 
to the second claim of the original. 


The third claim of the present reissue is : 


“3. The nut F, combined with the threaded bar and performing the office of sup- 
porting the step and also of rigidly fastening it to the bar, for the purpose set forth.” 


This claim, like the first claim of the reissue in suit, must find 
its basis in the first claim of the original patent, to wit : 


‘*t, The step E, when held in place upon the bar, substantially as and for the 
purpose set forth.” 
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The third claim of the reissue in suit is the first claim made 
more specific in the following particulars: first, the nut F is men- 
tioned as the specific means of supporting the step upon the bar ; 
and, second, there is the added limitation that the nut must not 
only support the step but also rigidly fasten it to the bar. 

It would seem to be idle to attempt to maintain that the reissue 
in suit shows or describes any construction or any mode of opera- 
tion whatever, that is not shown and described in complainants’ 
Original patent, so that there is no ground for a pretence that the 
reissue is for a different invention. And it can not be maintained 
that the claims of the reissue in suit have been enlarged, as com- 
pared with the original patent, for the reason that it appears from 
a comparison of the first and third reissue claims with the first 
claim of the original, that said first and third reissue claims are 
more limited and specific in their nature than said first claim of 
the original. And when the second claim of that reissue in suit 
is compared with the second claim of the original patent, it will 
appear that they cover precisely the same thing and must receive 
precisely the same construction. 


Cases in Point. 


The claim in an original patent was: 

“ Two or more type-wheels separately controlled by mechanism 
and arranged side by side with their axis on the same line so as to 
be pressed jointly or separately on one strip of paper, substantially 
as and for the purposes set forth.” 


The reissue claim was: 

“ Two or more type-wheels moving independently and controlled 
by mechanism, and arranged so as to print jointly or separately 
upon one strip of paper, in two or more lines, substantially as 
specified.” | 

The reissue claim was held valid. 

Gold & Stock Tel. Co. v. Commercial Tel. Co., et al., 23 Fed. 
Rep. 340. Shipman, 1885. 


The claims of an original patent were : 
“1, An endless perch A A’, substantially as and for the pur- 
pose set forth. : 
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2. Connecting-rods C and C, pivoted at or near the opposite 
ends of the perches 4 and A and provided with links D and springs 
Band B, all combined to operate between the opposite perches 4A 
and A, substantially as and for the purpose set forth.” 


The reissue claims were : 

“1. Ina road-wagon, the combination as set forth, of the body, 
side perches, and semi-elliptic springs arranged between the 
perches, and means for equalizing the action of such springs, as 
set forth. 

2. The combination with the semi-elliptic springs supporting a 
body between the side-bars or perches of a vehicle, of an equaliz- 
ing bar arranged opposite and connected to the adjacent ends of 
said springs as set forth.” 

The court held the reissue claims were not unduly expanded 
and said: “ Neither of the claims in the reissue distinctly specify 
an endless perch, as in the original, but the claims must be read 
with the specifications, and when so read there is no doubt the 
patentee intended to claim the same form of perch in the reis- 
sue as in the original patent.’’ 

Saladee v. Racine Wagon & Carriage Co., et al., 27 0.G,, 
1133, Dyer, 1884. 


The claim in an original patent was: 

“T claim in finishing nails the process of curving their bodies 
and beveling their points and afterwards forcing them through an 
open die to shear off superfluous metal, substantially as and for the 
purpose specified.”’ 


The reissue claim was: 

‘“‘ The process of curving the bodies of nails and bevelling their 
points by spreading the metal laterally and afterwards forcing them 
through an open die to shear off superfluous metal, substantially 
as and for the purpose set forth.” 

The two claims were held to be substantially identical. 

Globe Nail Co. v. U. S. Horse Nail Ce, 19 Fed. Rep., 819, 
Nelson, 1884. 


The original claim was: 
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‘A thermometer tube having its bore out of and beyond the 
mechanical axis or center, as and for the purposes described.” 


The reissue claim was: 


‘‘ A thermometer having its bore in rear of or beyond the me- 
chanical axis or center of the convex surface through which it is 
viewed, as and for the purpose described.”’ 


The reissue was sustained. 


Hicks v. Otto, et al., 19 Fed. Rep., 749, Wallace, 1884. 


An original patent for an improvement in brooms “ described 
metallic splints, and the claim was for simply a wire broom made 
substantially in the manner set forth. The reissue describes me- 
tallic or other suitable splints, and the claim is for such splints in- 
serted in bundles through apertures formed in pairs in the base 
plate of the broom by looping them as described, said apertures 
being connected by a groove or recess to accommodate the loop, 
and the latter held to its place by a back or upper plate, substanti- 
ally as shown and described. The substitution of other suitable 
splints for wires would occur to any mechanic with skill for making 
the brooms and required no invention. There is nothing describ- 
ed as invented in the reissue that was not in the original and there- 
fore the invention described in the reissue is the same as that de- 


scribed in the original.” 
McArthur v. Brooklyn R. R. Supply Co., et al., 19 Fed. Rep. 
263, Wheeler, 1884. 


‘Where a patentee in his original claim and specifications de- 
scribes his invention in part by specifying a material to be used, 
but declares that the sole utility or availability of that material in 
connection with his device is that it has two properties ; and in his 
reissued patent, in his claim and specifications, in the description 
of his invention, substitutes for his former specification of a mate- 
rial to be used, as a part of his device, a description of materials 
which may be used by specifying only those which have the two 
properties in which he had formerly declared the utility or availi- 
bility of the material which he then named consisted, there is no 
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2. Connecting-rods C and C, pivoted at or near the opposite 
ends of the perches 4 and A and provided with links D and springs 
Band B, all combined to operate between the opposite perches 4 


and A, substantially as and for the purpose set forth.” 


The reissue claims were: fe 


“1. Ina road-wagon, the combination as set forth, of the body, 
side perches, and semi-elliptic springs arranged between the 
perches, and means for equalizing the action of such springs, as 
set forth. 

2. The combination with the semi-elliptic springs supporting a 
body between the side-bars or perches of a vehicle, of an equaliz- 
ing bar arranged opposite and connected to the adjacent ends of 
said springs as set forth.” 

The court held the reissue claims were not unduly expanded 
and said: ‘‘ Neither of the claims in the reissue distinctly specify 
an endless perch, as in the original, but the claims must be read 
with the specifications, and when so read there is no doubt the 
patentee intended to claim the same form of perch in the reis- 
sue as in the original patent.”’ 

Saladee v. Racine Wagon & Carriage Co., et al., 27 0.G.,, 
1133, Dyer, 1884. , 


The claim in an original patent was: 

“TI claim in finishing nails the process of curving their bodies 
and beveling their points and afterwards forcing them through an 
open die to shear off superfluous metal, substantially as and for the 
purpose specified.”’ 

The reissue claim was: 

‘‘ The process of curving the bodies of nails and bevelling their 
points by spreading the metal laterally and afterwards forcing them 
through an open die to shear off superfluous metal, substantially 
as and for the purpose set forth.” 

The two claims were held to be substantially identical. 

Globe Nail Co. v. U. S. Horse Nail Co., 19 Fed. Rep., 819, 
Nelson, 1884. ; 


The original claim was: 
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‘‘ A thermometer tube having its bore out of and beyond the 
mechanical axis or center, as and for the purposes described.” 


The reissue claim was: 


‘“A thermometer having its bore in rear of or beyond the me- 
chanical axis or center of the convex surface through which it is 
viewed, as and for the purpose described.” 


The reissue was sustained. 


Hicks v. Otto, et al., 19 Fed. Rep., 749, Wallace, 1884. 


An original patent for an improvement in brooms “ described 
metallic splints, and the claim was for simply a wire broom made 
substantially in the manner set forth. The reissue describes me- 
tallic or other suitable splints, and the claim is for such splints in- 
serted in bundles through apertures formed in pairs in the base 
plate of the broom by looping them as described, said apertures 
being connected by a groove or recess to accommodate the loop, 
and the latter held to its place by a back or upper plate, substanti- 
ally as shown and described. The substitution of other suitable 
splints for wires would occur to any mechanic with skill for making 
the brooms and required noinvention. There is nothing describ- 
ed as invented in the reissue that was not in the original and there- 
fore the invention described in the reissue is the same as that de- 


scribed in the original.” 
McArthur v. Brooklyn R. R. Supply Co., et al., 19 Fed. Rep. 
263, Wheeler, 1884. 


‘Where a patentee in his original claim and specifications de- 
scribes his invention in part by specifying a material to be used, 
but declares that the sole utility or availability of that material in 
connection with his device is that it has two properties ; and in his 
reissued patent, in his claim and specifications, in the description 
of his invention, substitutes for his former specification of a mate- 
rial to be used, as a part of his device, a description of materials 
which may be used by specifying only those which have the: two 
properties in which he had formerly declared the utility or availi- 
bility of the material which he then named consisted, there is no. 
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enlargement of the thing patented and the reissued patent is there- 
fore valid.” 


Dunbar v. White, et al., 15 Fed. Rep., 748, Billings, 1882. 
3 
The claim in an original patent was: 
‘“‘ The stock provided with the bar-receiving recess, and boss, as 
described, and with the clamp arranged in such recess and boss, 
substantially as set forth.” 


The reissue claim was: 

‘‘ The stock provided with the clamp-screw, and receiving boss 
or sustaining-device 7, arranged so as to cause the clamp C, when 
therein, to be between the vertices of the angle of the lower edge 
d, and the bearing edge ¢, e, of the stock, all substantially as set 
forth.” 

The reissue was sustained. 

Starrett v. Athol Machine Co., et al, 14 Fed. Rep., gIo, 
Lowell, 1883. | 


A claim which is nominally a single claim, may, by construction, 
be divided into two claims. ‘‘A reissue with a division of the 
claim into two claims would have been sustainable.” 

Holt, et al., v. Keeler, et al., 22 Official Gazette, 1291, Blatch- 
ford, August, 1882. 


“ The claims in the reissue relating to the apparatus, considered 
literally, are broader than the claim in the original. Indeed, they 
describe the invention rather than the mechanism of the apparatus. 
But they are to be construed with reference to the specification, 
and so, if consistent with the language used, as to secure the paten- 
tee the invention which is described. They are not to be constru- 
ed, if the language will reasonably bear such an interpretation, as 
to embrace any invention broader in its scope than that in the 
original.” 

Brainard v. Cramme, 12 Fed. Rep., 621, Wallace, June, 1882. 
Eames v. Andrews, et al., 122, U. S. 40, Sup. Court, 1887. 
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THE PRIOR ART. 


Under this heading will be concisely described each wrench of 
the prior art which is in evidence (except the so-called Dixie 
wrench) with a view of ascertaining what complainant’s patented 
improvement really was. The so-called Dixie or Hewitt wrench 
will be separately and more elaborately considered. 


OLD ENGLISH WRENCH. 


This has no particular pertinence in the discussion of this case 
and is noticed simply because defendants saw fit to offer it in evi- 
dence: they do not, however, claim that it in any manner antici- 
pates the patented invention on which this suit is brought. Inthe 
old English wrench all the parts are of iron. Mr. Hervey Waters, 
defendant’s expert, describes it as follows (record page 31): 


**In the old English wrench it will be seen that the adjustment is made by turning 
the handle of the wrench, in the interior of which there is a screw nut or female screw 
working upon a thread cut upon the lever of the wrench, so that the outer jaw is 
worked towards and from the inner jaw by turning the handle of the wrench.” 


This is believed to be the earliest known form of ‘“ monkey ” 


wrench. 


THE MERRICK WRENCH. 


This has no pertinence as regards the patented improvement in 
suit, but is noticed here because defendants have seen fit to offer it 
in evidence. Mr. Hervey Waters, defendant’s expert, describes 
this Merrick wrench as follows (record page 31) : 


“In the Merrick wrench there is a thread upon the bar or lever of the wrench, 
between the handle and the outer jaw, but the handle does not turn upon the lever of 
the wrench ; nor does the distance between the outer jaw and the handle ever change 
in the adjustment of the wrench, as that distance does change in the old Engliah 
wrench. 

* * * 

In the Merrick wrench the inner jaw is made to traverse upon the lever or bar of 
the wrench for the purposes of adjustment ; and is kept in the same plane with the 
outer jaw by means of a mortise in the inner jaw which clasps the bar of the wrench 
and fits it substantially ; and the inner jaw is kept from cocking upon the bar by means 
of this mortise and also of a bearing upon the adjusting nut of the wrench where a 
clasp surrounds the nut, and this clasp is connected with the inner jaw by means of an 
arm. This clasp surrounds the nut in a groove so that when the nut is screwed back 
and forth upon the bar the inner jaw is drawn back and forth, and in the use of the 
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wrench for turning a bolt or nut, the end-thrust of the jaw is taken upon one shoulder 
of the nut through the arm which supports the jaw, to the clasp, the clasp bearing 
against the shoulder of the nut. In adjusting the wrench to different sizes, the opera- 
tive turns the nut with his thumb and finger usually or with the thumb alone, if he can 
while holding the wrench by the handle ; while in the old English wrench he’adjusted 
the wrench by turning the handle, and ‘esaaitiy while holding the wrench in his other 
hand.” 


CoES’ WRENCH PATENT, APRIL 16, 1841. 
(Record page 30.) 


There was some dispute in the court below as to how certain 
details of this wrench were constructed. It is not necessary to a 
determination of this case that these particular details should be 
passed upon or settled, and this complainant will therefore, for the 
purposes of this suit, accept the construction offered by these de- 
fendants, one of whom is the patentee named in the said patent 
of April 16,1841. Mr. Hervey Waters, defendants’ expert, de- 
scribes this Coes wrench as follows (record page 31) : 


“Going now to the Coes wrench, it will be seen that the inner jaw of the wrench 
works upon the bar or lever of the wrench the same as the inner jaw of the Merrick 
wrench, but this Coes wrench has a secondary mortised block or support sliding upon 
the bar, which is connected to the jaw by means of an arm or connecting piece, so that 
the inner jaw is kept from cocking by means of these two mortised pieces which work 
upon the bar ; and it will also be seen that there are these emphatic differences between 
the Coes wrench and the Merrick wrench :— 

In the Merrick wrench, when it is put to use, the tendency is to cock the inner 
jaw, and with it the arm which connects the jaw with the clasp, so that the arm forces 
the clasp down upon the nut and upon the screw upon the lever or bar of the wrench ; 
while in the Coes wrench it is forced down upon the bar of the wrench waeee there is 
no screw as there is in the Merrick wrench. 

Moreover, the end thrust of the jaw is not thrown upon the shoulder of a nut in the 
Coes wrench, but is thrown upon a screw independent of the bar or lever of the 
wrench, and parallel thereto, which screw works into the inner jaw and its connections 
where there is a female screw to receive it. 

Taking again the Merrick wrench, it will be seen that as the adjustment is made, 
the nut which makes the adjustment travels away from the handle, while in the Coes 
wrench the nut or rose upon the screw, by which the adjustment is made, is always in 
the same position, and can be turned by the thumb alone applied to the corrugated 
periphery of the nut or rose. 

These differences between the Coes wrench and the Merrick wrench make the Coes 
wrench the must desirable of the two, and they have accordingly taken the market, to 
the exclusion of the Merrick wrench, nearly, if not quite altogether, for the past twenty 

years or so, and so far as I know; while the old English is seldom purchased in the 
market, so far as I know, and seldom seen in the shops or other places where these 
wrenches are used.” 
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This is the wrench to which Messrs. Jordan & Smith, complain- 
ant’s patentees, added the patented improvement now in suit. It 
will be observed that this Coes wrench, patented in 1841, is the 
first wrench which had the adjusting screw of the movable jaw 
lying along-side the wrench bar; in both of the wrenches prior 
to this the adjusting screw encircled the wrench bar; to attain this 
difference in the ‘‘ Coes Wrench” the use of a step (or step plate) 
was necessary, by which is meant a plate which encircles the 
wrench bar and projects laterally therefrom, so as to form a bear- 
ing and support for the lower end of the adjusting screw which 
is appurtenant to the movable jaw. It will be further observed 
that this is the first wrench wherein the adjusting screw appurtenant 
to the movable jaw is stationary, and by reason thereof the oper- 
ative is enabled to always readily reach the rosette and rotate 
this adjusting screw with his thumb, without moving his grasp 
upon the handle of the wrench. As Mr. Waters very properly 
states, the improvements in this wrench made it the wrench which 
dominated the market. 3 . 

Now, having pointed out certain of the great advantages ap- 
purtenant to the Coes wrench of 1841, as compared with the 
art prior thereto, let us point out the chief defect which existed 
in that wrench: that defect was that the said step where it en-. 
circles the wrench bar rested upon the upper end of the wooden 
handle whereby the back pressure which, in use, is put upon the 
movable jaw, was transmitted through the adjusting screw and 
through the step to this wooden handle, sooner or later crush- 
ing such wooden handle: it will be understood that in the use 
of such wrenches they are constantly subjected to enormous 


strains in the screwing up and unscrewing of nuts; it is a mat- 


ter of daily and often of hourly occurrence that the whole strength 
of the operative, multiplied through the wrench bar used asa 
lever, is put upon the movable jaw and thence upon the wooden 
handle, invariably crushing it to a great degree sooner or later, 
and disorganizing the wrench. Let there be adduced at this point 
some evidence as to this defect in the Coes wench patented in 1841. 

(1) George C. Taft, who is a witness for defendants, and under 


whose patent of 1863 these defendants attempt to justify their 


infringement, took a patent for a wrench May 25, 1858, No. 20,- 
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379, (Complainant’s Exhibit Taft’s 1858 Patent—record page 82) 
wherein he contrasts his improvement of 1858 with a prior con- 
struction wherein the back pressure of the movable jaw is put 
upon the handle, and thereof says: 

“And the handle in being subjected to such strains is “not 
liable to be forced off the shank.”’ 

(2) This same George C. Taft, in the procurement of his pat- 
ent of 1863, under which these defendants attempt to justify 
their infringement (Complainant’s Exhibit Application for Taft’s 
1863 Patent—record page 97) offered an affidavit as follows: 


“We the undersigned, practical mechanics, hereby certify that we have used the | 
‘Coes wrench’ and have been familiar with it for twenty years, more or less, and in no 
instance have we ever seen the ‘Coes wrench’ so constructed, by having one grove in 
the main bar, as to receive and retain the pressure of the jaw in said groove when 
in use. 

The groove was of slight depth. The face of the ferrule being flush with the lower 
end of the groove in the bar caused the end or face of the rosette to bear with full force 
| upon the face of the ferrule when the wrench was in use, and the pressure thus thrown 
against the ferrule was liable to crowd the ferrule back and crush the wood handle, 
thereby causing the bearing of the rosette to become disconnected from the ferrule and 
so far deranging the working parts of the wrench that it could not be used except at 
the expense of a new handle. This feature in the ‘Coes wrench’ was a great defect 


and where it usually failed first. 
* * * # * * 


WORCESTER, MAss., September, 1862. 


CLARENDON WHEELOCK, Inventor. 

WM. T. MENIFIELD, Machinist. 

ALONZO WHITCOMB, Machinist. 

TOWNE & HARRINGTON, Machinists. 

T. F. TAFT, Machinist. 

| CHAS. B. LONG, Machinist. 

| A. P. BROWN, Machinist. 

| GEORGE F. RICE, Machinist. 

| J.C. STODDARD, Machinist and Inventor. 

JOHN GOULDING, Inventor. 

O. P. RICHARDSON, Machinist. 
(Jurat.) 
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‘ In the same application said Taft submitted another affidavit 
concerning the Coes wrench of 1841, wherein language is used 
as follows: 


“ The face of the ferrule being flush with the groove in the bar, consequently all the 
resistance or strain which the sliding jaw encountered was conveyed to and received by 
the ferrule, the rear shoulder in the groove affording very trifling resistance when we $ 
consider the freedom that must necessarily be given to the parts to enable them to | 
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operate with facility, the inevitable tendency, and the result from the labor these 
wrenches are required to perform, is to force the ferrule back upon, and crush the 
wood handle, and cause the pivot upon the rosette to become disengaged from the 


ferrule, 
* * * * 2k * * 


WORCESTER, MAss., Sept., 1863. 
‘JOHN GOULDING, Inventor and Machinist. 
CLARENDON WHEELOCK, Machinist. 
T. F. TAFT, Machinist. 
J. WALLACE WOODWARD, Machinist. 
A. L. DOANE, Machinist. 
(Jurat.) 

(3). Loring Coes, one of these present defendants, bought the 
said Taft patent of 1863, and in 1869 reissued the same, and he 
presented a specification in procuring that reissue (Complainant’s 
Exhibit Taft’s 1869 Reissue Patent—record page 108), which con- 
tains the following language: 


** The nature of the said Taft’s invention relates to a mode of constructing the Coes 
wrench, patented April 16, 1841, in such a manner that the handle shall be relieved 
from the back thrust or strain of the rosette screw, when the wrench is used. In my 
said wrench the rosette presses against the ferrule, and the ferrule in turn against the 
front end of the handle whereby the handle was often split and broken.” 


(4). Joshua S. Wheeler, a witness in defendants’ behalf, and 
speaking of a Coes wrench of 1841, said (X-Int 10—record 
page 24): 

‘*T have used that same kind of a wrench when it would bear back so as to split the 


wooden handle.” 

(5). Said George C. Taft, as a witness for defendants, in this 
case, spoke of a subsequent thing and said. that it (Int. to— 
record page 28): 

“‘ prevents forcing the ferrule into the wood as was the case in the old Coes wrench.” 

This serious defect in the Coes wrench is one of the trouble 
which it was the office of Jordan & Smith’s improvement to cure, 
and that is the reason why at this point so much pains has been 
taken to show the existence of that serious defect in the Coes 
wrench patented in 1841. 


TAFT & MASON’S PATENT OF 1857. 
(Record page 89.) 
George C. Taft, assignee to Henry W. Mason, took a patent on 
the screw wrench shown in the annexed illustration, dated June 
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16, 1857, and numbered 17,609. This Taft & Mason wrench 
employed substantially the same step which was invented by 


Loring Coes and patented in 1841, as already set forth. In this 
eo d ; 
patent there was no attempt to cure the difficulty inherent in 


the Coes wrench of 1841: the improvément in this patent is de- 
voted to another end, to wit: the rapid adjustment of the movable 
jaw, and that end is attained by giving the adjusting screw a right 
hand thread on the upper end taking into the movable jaw, and 
a left hand thread on the lower end taking into the step. This 
Taft & Mason wrench of 1857 has no special pertinence as re- 
gards the question now in discussion and is introduced here 
simply because it is a part of the regular course of the art of 
wrench-making prior to the Jordan & Smith patent of 1865. 


TAFT’S PATENT OF 1858. 
(Record page 91.) 

The said George C. Taft took a patent for a screw-wrench 
May 25, 1858, No. 20,379. Inthis wrench of Taft’s 1858 patent 
there was an attempt to overcome the serious defect of the Coes 
1841 wrench. In this wrench of Taft’s 1858 patent, the rosette 
on the adjusting screw was itself a screw taking into a screw-rack 
on the wrench-bar, and the attempt to cure the defect of Coes’ 
wrench of 1841, is referred to in Taft’s 1858 patent as follows : 

‘* The great advantage of my present wrench * * is that the rosette and screw 
are combined in one piece, operate ina rack, and are arranged between the ferrule 
projection and the extension of the movable jaw, while the milled screw or rosette in 
this arrangement causes the strain on the movable jaw to be borne by the shank itself, 


* * and the handle, by not being subjected to such strain, is not liable to be forced 
off the shank.” 


HAYWARD’S PATENT OF 1858. 
(Record page 94.) 

Francis D. Hayward took a patent on a screw-wrench August 
17, 1858, No. 21,196. It has no special pertinence as regards the 
questions under discussion and is ‘referred to simply because it 
is a part of the art of wrench-making prior in point of time to 
Jordan & Smith’s patent of 1865. | 
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TAFT’S PATENT OF 1859. 
(Record page 95.) 

Said George C. Taft took a patent on screw wrenches April 26. 
1859, No. 23,798. It is an improvement on the wrench shown in 
Taft’s patent of 1858, in that where, in his patent of 1858 the pin- 
tal or guide-rod at the lower end of the adjusting screw played up 
and down in the step, in the wrench of this patent, of 1859, a 
stationary pintal or guide-rod is attached tu the top of the step 
plate and projects up into the adjusting screw, which is made hol- 
low for that purpose. This patent has no special pertinence as re- 
gards the questions under discussion in this case, but is introduced 
as a part of the art prior in point of time to the patent of Jordan 
& Smith of 1865. | 


BEHRENS’ PATENT oF 18509. 
(Record page 133.) 

Henry J. Behrens took a patent on screw wrench May 24, 1859. 
It has no pertinence whatever to the questions under discussion in 
this case. It is introduced here because it was a reference given 
by the Patent Office in the procurement of the reissue in suit. 
The Behrens wrench has no pertinence in the present case because 
it has no step whatever, and no supporting nut of any kind. 


McDONALD’S PATENT OF 1863. 
(Record page 135.) 

Andrew T. McDonald took a patent on a screw wrench April 
28, 1863, No. 38,316. It was given as a reference by the Patent 
Office in the procurement of the reissue in suit and for that reason 
is shown as a part of the present prior art, although it has no 
pertinence as regards the questions under discussion because it has 
no step plate and no nut of any kind. 


TAFT’S PATENT OF 1863. 
(Record page 98.) 
Said George C. Taft took a patent on a screw wrench Nov. 10, 
1863, No. 40,590. Below is a full copy of the 
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SPECIFICATION. 

To all whom it may concern: a 

Be it known that I, George C. Taft, of Worcester, in the County of Worcester, and 
Commonwealth of Massachusetts, have invented a new and useful improvement in 
Screw Wrenches; and I do hereby declare that the following is a clear, full and exact 
description of the same, reference being had to the accompanying drawings forming a 
part of this specification, in which, 

Fig. 1 represents a perspective view of my improvement, and 

Fig. 2 represents a detached view of the ‘‘ rosette’’ and therewith connected. 

Similar letters of reference indicate like parts in the drawings. 

To enable others skilled in the art to make and use my invention, I will proceed to 
describe its construction and operation 

A is the shank of my wrench, Bthe stationary jaw, and B' the sliding jaw, through 
the part B"' of which the operating screw C works. 

D is the “ rosette,” formed in one piece, as shown with the screw C, and journaled 


at a, to ferrule E. 

Parallel grooves dd dd are cut in the shank A, in which projections e¢e¢ of the rosette 
turn. 

The projections ¢¢¢ are made parallel to each other and are beveled on one side, as 
shown, to lessen the friction of the rosette upon the turning. 

The operation is as follows ;— 

To adapt the opening between the jaws to the size of the object to be clasped 
thereby, the operator turns the rosette to the right or left, as the size of the object will 
indicate, which will turn the screw in the part B'' of the sliding jaw B', and as to the 
way turned, will increase or diminish the distance between the jaws, as required. 

The advantages of having a “‘ rosette ” of this form is, that it sustains the pressure 
which would otherwise come on the ferrule E, which pressure is often. so great as to 
break it off or displace it, thus rendering the whole wrench useless. 

Having thus described my improved wrench, 

I am aware that the rosette of screw wrenches has heretofore been constructed with 
a screw thread,and I do not claim such device, but what I claim and desire to secure 
by Letters-Patent, is, 

The combination of the parallel grooves dddd in the shank A with the corresponding 
projections ¢¢e on the rosette D, the same not being spiral but running at right angles 
to the line of motion of the jaw, thus relieving the ferrule from all strain while retaining 
the rosette in the same relative position as respects the handle of the wrench, substan- 
tially as and for the purposes set forth. 

In witness whereof, I have hereunto subscribed my name, 


In presence of GEO. C. TAFT. 


JAMES H_ BANCROFT, 
JOHN GOULDING, 
ADDISON P. BROWN, 
TImMoTHY F, TAFT. 


The part of the specification to which attention is particularly 


directed is the following: 
“The advantages of having a ‘rosette’ of this form is, that it 
‘sustains the pressure which would otherwise come on the ferrule 
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‘FE which pressure is often so great as to break it off or displace 


‘it, thus rendering the whole wrench useless.” 


This Taft patent of 1863 was an attempt to cure the difficulty 
incident to the construction of the wrench shown in Cces’ patent 
of 1841. It does not differ very substantially from the attempt 
toward the same end made in Coes’ patent of 1858, but in this 
latter patent the projections upon the rosette were spiral or parts 
of a screw, while in the wrench of Taft’s patent of 1863, the pro- 
jections upon the rosette are not spiral but straight across the bar, 
thus permitting the rosette to remain stationary, while in the 


wrench of Taft’s patent of 1858 the rosette necessarily travelled 


up and down in the adjustment of the movable jaw. 


THE SPURIOUS PRIOR ART. 


The specification of the reissue patent in suit contains the fol- 
lowing—record page 79: 


“It is known that previous to this invention steps have been forged or otherwise 
produced solid with the bar and thus became as much a part of it as the solid head at 
extremity of bar; and also by riveting to reach similar results; but such method of 
making a permanent fastening renders it impossible, or a work of great difficulty, to 
displace the step in order t6 remove the sliding jaw for repairs. It will be observed 
that while Jordan & Smith’s method of fastening is as firm as the permanent fastenings 
last above referred to, their step can readily be removed and again put in place at 
pleasure. 


A reference to the application on which this reissued patent in 
suit was procured (Complainant's Exhibit Complainant’s Reissue 
Application—record page 116) will show that the language just 
quoted was put into the reissued patent on account of references 
given by the Patent Office to J. E. Atwood’s rejected application, 
filed November 23, 1852, and the rejected application of N. 
Whipple, filed May 6, 1854. No such disclaimer as .is contained 
in the language above quoted is to be found in complainant's 
original patent. Complainant will not attempt to claim that it is 
not bound by this disclaimer, but as a matter of fact the disclaimer 
has no proper place in the specification of the reissued patent in 
suit, because the genuine prior art contains no such things as are 
referred to in that disclaimer. In other words, the said disclaimer 
was put into the reissued patent because of references to said re- 
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jected applications given by the Patent Office, while it is now well 
settled that rejected applications for patents are not a part of the 
prior art and are not properly to be considered either in determin- 
ing upon the patentability of a device, or in construing the breadth 
of a claim. 


ATWOOD’'S REJECTED APPLICATION. 
(Record page 126.) 
This is to be found in Complainant's Exhibit Atwood’s Rejected 
Application. Allthe parts are of iron; there is no wooden handle 
whatever, and the step is riveted to the bar by a rivet. 


WHIPPLE’S REJECTED APPLICATION. 
(Record page 130) 

This is shown in Complainant’s Exhibit Whipple’s Rejected 
Application. This wrench has no genuine step, but it has some- 
thing in that general nature which is riveted to the wrench bar. 

These two rejected -applications are, legally, of no account in 
this case, because rejected applications are no part of the prior art, 
legally ; but it is fair that the court should understand how the 
disclaimer which has been quoted came into the reissued patent in 
suit. 


SCOPE OF THE PATENTED IMPROVEMENT. 


Having traversed the whole prior art (unless the Dixie wrench 
belongs therein—a matter hereinafter specially considered) we 
come, in point of time, to the patented improvement of Jordan & 
Smith whose original patent was numbered 50,364, and dated 
October 10, 1865. The construction of the Jordan & Smith wrench 
is such that the back pressure emanating from the movable jaw, is 
through the adjusting-screw, transmitted to and put upon the step, 
and is by the step transmitted to and put upon the nut which 
encircles the wrench-bar immediately below the step. That nut is 
amply strong to sustain all such back pressure, and it entirely 
relieves the handle from that back pressure. The advantages 
attained by the Jordan & Smith improvement are, mainly: 


: 
+ 
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First. The back pressure emanating from the movable jaw is 
put directly and vertically upon the step, and the wooden handle 
is relieved by the nut under the step. 

Second. The nut not only sustains all such back pressure and 
entirely relieves the wooden handle therefrom, but it also grasps 
the step rigidly between itself and the shoulder on the wrench- 
bar, above the step, to the ends that it fastens the step-plate rigidly 
and squarely in its proper position, when the wrench is new, and 
afterwards affords a means of adjusting the step to its proper 
position on the bar, after parts have become worn away by use. 


Excerpt from Complainant's Original Patent. 
(Record page 76.) 
“Our invention * further consists in the use of a nut which is screwed up ona 
thread cut on the bar of the wrench so that it will bear against the said ferrule or step 


and keep it rigidly in place, by which arrangement a strong and durable wrench is 


obtained as will be hereinafter explained. 
* * * * * # 


By this arrangement the wrench is made far stronger than it would otherwise be, 
and therefore more durable. In the ordinary wrench the strain comes upon the 
wooden handle which is hardly ever secured sufficiently firm to withstand the great 
strains to which the several parts of the wrench are oftentimes subjected. In our 
wrench the entire strain falls upon the nut and this is screwed on the bar tightly and 
firmly against the ferrule or step, against which latter bears the nut that operates the 
sliding jaw of the wrench. A casual displacement of this nut F is not possible, and it 
is firm enough to withstand any strain that the wear is capable of subjecting it to.” 


Excerpt from Retssue Patent in Sutt. 
(Record page 78 ) 

‘* The object of this invention is the prevention of end-thrust or back pressure on 
the wooden handles of wrenches, which has heretofore availed to quickly destroy such 
wooden handles, and in destroying the handles, has left the working parts of the 
wrench which depended upon the handles for support without such support, so as to 
injure and effectually impair their working qualities and efficiency ; and is accom- 
plished by so connecting the step which forms a bearing for the lower end of the screw- 
rod with the bar which forms the main part of the wrench that the back pressure put 
upon the step by the screw-rod will be directly transmitted to the wrench-bar at the 
place of connection therewith and will not be transmitted to and mainly put upon the 
wooden handle.” 


From Fames Shepard’s testimony. (Int. 4, prima facte case,— 
record, page 16.) 


“ The advantages of this construction are, that the step may be pressed firmly up 
against the shoulder and held there in a very rigid and substantial manner, so as to 
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prevent the force of the movable jaw from being transferred through the step to the 
handle, so as to batter the handle, and so as not to interfere with any of the working 
parts. Second, this mode of fastening the step does not in any manner weaken the 
wrench-bar, but, on the contrary, strengthens it. Third, the step can be very readily 
removed, when desired, for the purpose of repairing any of the parts ; and fourth, a 
mortise is provided back of the nut in this removable step wrench to receive and stp- 


port the inner end of the handle. 


From Harvey Waters’ testimony. (Record page 51.) 


x-Int. 38. Does the nut under the step in the wrench described in complainant’s 
reissue perform the office of relieving the handle from end-thrust well and thoroughly ? 


Ans. Yes. 


COMPARISON WITH THE GENUINE PRIOR ART. 


There is only one kind of thing in the genuine prior art with 
which this improvement of Jordan & Smith is to be compared. 
That kind of a thing is to be found in the attempt of George C. 
Taft to transfer the back pressure from the movable jaw to the 
shank by having the rosette on the adjusting screw intermesh with 
corresponding grooves in the wrench-bar; in Taft's patent of 
1858 the projections on the rosette were spiral and took into cor- 
responding spiral grooves made in the wrench-bar; in Taft’s 
patent of 1863 the projections on the rosette were at right-angles 
to the wrench-bar and took into grooves in the wrench-bar which 
were correspondingly right-angled to the length of the bar. The 
practical differences between the wrenches of Taft’s patents: of 
1858 and 1863 and the improvement of Jordan & Smith, is set out 


in the following— 


Testimony of Fames Shepard. 
(Record page 65.) 
Int. 20. Does the wrench described in Taft’s patent of 1863 possess the mechani- 


cal characteristics of complainant’s patented wrench ? 

Ans. It does not. 

First. Because the end-thrust is received near the peripheries of the rosettes on the 
screw, whereby a much greater friction is caused than there is where the end-thrust 
comes upon. the screw or rosette at a point nearer its axis, as in complainant’s wrench, 
and this at all times, under all conditions. 

Second. In the Taft wrench when an object is griped between its jaws with a light 
pressure the friction is so great that it would be difficult to revolve the screw and 
rosette with the fingers so as to make the jaws pinch tighter. Under the same condi- 
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tions the screw and rosette of complainant’s patented wrench can be easily revolved 
by the fingers. 

Third. The slots in the wrench-bar in order to be of service, must be made of such 
a depth as to materially weaken the bar at a vital point. 

Fourth. As the rosette of the screw cannot be slipped end-wise directly into place, 
but must be moved a little distance at right angles with its axis, an undesirable loose- 
ness either in the fitting of the screw or the sliding jaw or both is necessitated, in order 
to get the parts into place. This is not so in complainant's patented wrench, because 
the screw can be slipped endwise into place without any movement whatever trans- 
versely to its axis. 

Fifth. The end-thrust of the screw in the Taft patented wrench is all brought to 
bear at a point quite remote from its axis and all on one side of its axis, so that under 
great pressure the tendency to throw the rosette out of the slot will be so great as to be 
liable to bend the screw. This danger is increased by locating the bearing surfaces cf 
the rosette farther away from the lower end of the screw, so that the greater number of 
rosettes that are employed, the greater the danger of bending the screw. In the com- 
plainant’s patented wrench there is no such tendency to bend the screw, because the 
end-thrust is received by the end of the screw and at a point on all sides of its axis. 

Sixth. The duplication of the rosettes necessarily occupies a much longer space on 
the screw than the single rosette, as in complainant’s patented wrench, thereby materi- 
ally reducing the bending capacity «f the jaws or else necessitating a longer wrench- 
bar or a shorter handle. 

Int. 21. What will be the effect of a considerable length of use upon the shape of 
the rosettes in the Taft patent wrench, and what in complainant’s patented wrench ? 

Ans. Inthe Taft patent wrench the rosettes will be battered up and enlarge their 
diameter, so as to bear upon the bottom of the slots and create greater friction than 
before ; they will also wear off so as to become beveled on their bearing sides, as is 
demonstrated by reference to Complainant’s Exhibit Coes’ Old Wrench, which has a 
single rosette bearing in a slot in like manner. 

When these rosettes are so beveled off by wear the tendency to bend the screw is 
greatly increased. In the complainant’s patented wrench the end of the rosette has 
such a broad bearing surface that it will not become thus battered, and in wearing off 
will wear on a much larger surface so as not to bevel off its corners. 


Some of these defects are evidenced by Joshua S. Wheeler, de- 
fendants’ witness, and by the old Coes wrench produced by him. 


Foshua S. Wheeler's testimony : 
(Record page 24.) 

<-Int. 7. I call your attention to the teeth on the periphery of the rosette, and 
ask you if you observe that those teeth at the bottom or lower end of the rosette are 
wider or enlarged somewhat, as compared with the remainder of those teeth ? 

Ans. I see that they are, somewhat. 

<-Int. 9. Was it caused by the strain against the ferrule, or was it caused by the 
pressure of the rosette against the bottom of the notch in the bar? 

Ans. I couldn't say. It may be by the notch. It was by usage of the wrench. 

<-Int. 10. As that wrench is constructed, do you see any liability or tendency on 
the part of the bottom of those teeth to come in contact with the top of the ferrule ? 
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Ans. I do, next to the bar. I have used that same kind of a wrench where it 
would bear back so as to split the wooden handle. 

X-Int. 12. There is on the lower end of the rosette a slight cut-away near the 
periphery. Was that cut away on the rosette when you bought it ? 


Ans. Not to my knowledge. 
X-Int. 13. Has it been caused by the use of the wrench ?° ‘ 


Ans. I should think that it had. 
X-Int. 14. Was it caused by the bearing of the rosette on the ferrule, or by the 


bearing of the rosette on the bottom of the notch in the bar? 
Ans. Icouldn’t say. I should say perhaps both. 


COMPARISON WITH SPURIOUS PRIOR ART. 


There is only one kind of thing in the spurious prior art with 
which the patented improvement of Jordan & Smith is to be com- 
pared and that is the riveting of a sort of a step to the wrench bar, 
as shown in the rejected applications of Atwood and Whipple. 

A step riveted to the wrench bar is a practically worthless thing 
and in excellence and mechanical characteristics, in no wise ap- 


proaches a step supported’ by a nut. 


Fames Shepard’s Rebuttal Testimony : 
(Record page 63.) 

Int. 14. Does or does not a wrench having a step-plate riveted to the bar come up 
to, or have, the mechanical characteristics of a wrench having a step-plate supported 
by a nut on the bar, as in complainant’s patented wrench ? 

Ans. It does not. 

First, because the step-plate can not be readily removed and replaced for the pur- 
pose of repairing any of the parts or substituting a new part for one removed. 

Second, it does not support the step-plate so firmly because it is supported only by a 
rivet on two sides of the bar, whereas in the complainant’s wrench the complete under 
side of the step is supported upon all sides of the bar. 

Third, under great pressure, if the step or bar did not bend or break, they would act 
like shears and cut off both ends of the rivet. There is no such action in complain- 
ant’s wrench. The construction of the riveted wrench is much more difficult and 
requires great care in order to bring the step-place firmly up against the shoulder 
on the bar, whereas, in the complainant’s wrench, the nut will readily bring the step 
into place. 

Fourth, the step-plate is greatly weakened by the rivet hole, and is not strengthened 
by the rivet so that the step plate would be liable to break off under the great pressure 
often brought to bear upon the step-plate when in use, whereas, in the complainant’s 
wrench, the step-plate is not thus weakened, but is backed up by the nut so as to be 
strengthened. 

Fifth, the rivet hole materially weakens the bar at a vital point, whereas, in the 
complainant’s wrench, the bar is not cut or weakened at all at that point, and the bar 


— 


= 


29 


for some distance below the step is greatly strengthened and supported by means of the 
surrounding nut. 

Sixth, in case it is desirable for any reason to substitute a new step plate, it would 
be very difficult to drill one so as to have the rivet holes therein properly coincide with 
the rivet-hole in the wrench-bar, and if they did not coincide they would have to be 
filed or reamed out larger, which would still further weaken the parts. No such diffi- 
culty exists when the step is secured by means of the nut, as in complainant’s wrench. 


Christopher M. Spencer, inventor of the Spencer rifle and 
much other practical machinery, machinist and superintendent: of 
the Hartford Machine Screw Company, testifies—(record page 


70) : 

Ans 6, A rivet through the step-plate necessarily weakens the step-plate, also the 
bar. In repairing a step-plate so constructed the difficulty of making the holes in the 
bar and plate to interchange would necessitate enlarging the holes each time to 
make a pin or rivet fit properly, whereas in the wrench with a step-plate supported bya 
nut, it may be removed and a new one replaced without any extra expense or trouble 
than removing the nut and plate. If I were to buy wrenches I should in all cases 
prefer the one with step-plates supported by a nut. 


Wm. Mason, machinist, inventor, and foreman at Colt’s Arms 
Manufactory, testifies (record page 73): © 


Ans. 6. These wrenches, in practical use, are subjected to frequent and severe 
strains, by which the bar is sometimes bent or broken. The rivets for the purpose in 
question, fatally weakens the bar. Besides, when the bar is thus bent, or other repairs 
are needed, if the nut is used to support the step-plate, it may be readily removed, and 
repairs readily done, and the wrench more properly readjusted by screwing on the nut 
against the step-plate to a point that may compensate for wear of the parts. If the 
rivet is used, is myst be drilled or chipped out, and a new one substituted. 


The strains put upon the wrenches in use, and the necessity for 
repairs, are evidenced by Joshua S. Wheeler, defendants’ witness, 
in producing Coes Wrench, Original Manufacture : 


‘The bar has been bent three or four times and straightened.” 


UTILITY OF JORDAN & SMITH’S IMPROVEMENT, 


Luke Chapman's testimony. (Record page 18.) 

Int. 1. What is your name, age, residence, and occupation ? 

Ans. My name is Luke Chapman ; my age, forty years ; my residence, Collins 
ville, Connecticut ; and my occupation, I am master-mechanic for the Collins Com- 
pany, and have held that position for the last fourteen years, and have been in their 
employ for the last sixteen years. 
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Ans. I do, next to the bar. I have used that same kind of a wrench where it 
would bear back so as to split the wooden handle. 

X-Int. 12. There is on the lower end of the rosette a slight cut-away near the 
periphery. Was that cut away on the rosette when you bought it ? 

Ans. Not to my knowledge. ra 

X-Int. 13. Has it been caused by the use of the wrench ?° 


Ans. I should think that it had. 
X-Int. 14. Was it caused by the bearing of the rosette on the ferrule, or by the 


bearing of the rosette on the bottom of the notch in the bar? 
Ans. Icouldn’t say. I should say perhaps both. 


COMPARISON WITH SPURIOUS PRIOR ART. 


There is only one kind of thing in the spurious prior art with 
which the patented improvement of Jordan & Smith is to be com- 
pared and that is the riveting of a sort ofa step to the wrench bar, 
as shown in the rejected applications of Atwood and Whipple. 

A step riveted to the wrench bar is a practically worthless thing 
and in excellence and mechanical characteristics, in no wise ap- 


proaches a step supported by a nut. 


Fames Shepard's Rebuttal Testimony : 
(Record page 63.) 

Int. 14. Does or does not a wrench having a step-plate riveted to the bar come up 
to, or have, the mechanical characteristics of a wrench having a step-plate supported 
by a nut on the bar, as in complainant’s patented wrench ? 

Ans. It does not. 

First, because the step-plate can not be readily removed and replaced for the pur- 
pose of repairing any of the parts or substituting a new part for one removed. 

Second, it does not support the step-plate so firmly because it is supported only bya 
rivet on two sides of the bar, whereas in the complainant’s wrench the complete under 
side of the step is supported upon all sides of the bar. 

Third, under great pressure, if the step or bar did not bend or break, they would act 
like shears and cut off both ends of the rivet. There is no such action in complain- 
ant’s wrench. The construction of the riveted wrench is much more difficult and 
requires great care in order to bring the step-place firmly up against the shoulder 
on the bar, whereas, in the complainant’s wrench, the nut will readily bring the step 
into place. 

Fourth, the step-plate is greatly weakened by the rivet hole, and is not strengthened 
by the rivet so that the step plate would be liable to break off under the great pressure 
often brought to bear upon the step-plate when in use, whereas, in the complainant’s 
wrench, the step-plate is not thus weakened, but is backed up by the nut so as to be 
strengthened. 

Fifth, the rivet hole materially weakens the bar at a vital point, whereas, in the 
complainant’s wrench, the bar is not cut or weakened at all at that point, and the bar 
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for some distance below the step is greatly strengthened and supported by means of the 
surrounding nut. 

Sixth, in case it is desirable for any reason to substitute a new step plate, it would 
be very difficult to drill one so as to have the rivet holes therein properly coincide with 
the rivet-hole in the wrench-bar, and if they did not coincide they would have to be 
filed or reamed out larger, which would still further weaken the parts. No such diffi- 
culty exists when the step is secured by means of the nut, as in complainant’s wrench. 


Christopher M. Spencer, inventor of the Spencer rifle and 
much other practical machinery, machinist and superintendent: of 
the Hartford Machine Screw Company, testifies—(record page 


70) : 

Ans 6, A rivet through the step-plate necessarily weakens the step-plate, also the 
bar. In repairing a step-plate so constructed the difficulty of making the holes in the 
bar and plate to interchange would necessitate enlarging the holes each time to 
make a pin or rivet fit properly, whereas in the wrench with a step-plate supported bya 
nut, it may be removed and a new one replaced without any extra expense or trouble 
than removing the nut and plate. If I were to buy wrenches I should in all cases 
prefer the one with step-plutes supported by a nut. 


Wm. Mason, machinist, inventor, and foreman at Colt’s Arms 
Manufactory, testifies (record page 73): 


Ans. 6. These wrenches, in practical use, are subjected to frequent and severe 
strains, by which the bar is sometimes bent or broken. The rivets for the purpose in 
question, fatally weakens the bar. Besides, when the bar is thus bent, or other repairs 
are needed, if the nut is used to support the step-plate, it may be readily removed, and 
repairs readily done, and the wrench more properly readjusted by screwing on the nut 
against the step-plate to a point that may compensate for wear of the parts. If the 
rivet is used, is myst be drilled or chipped out, and a new one substituted. 


The strains put upon the wrenches in use, and the necessity for 
repairs, are evidenced by Joshua S. Wheeler, defendants’ witness, 
in producing Coes Wrench, Original Manufacture : 


‘The bar has been bent three or four times and straightened.” 


UTILITY OF JORDAN & SMITH’S IMPROVEMENT, 


Luke Chapman's testimony. (Record page 18.) 


Int. 1. What is your name, age, residence, and occupation ? 

Ans. My name is Luke Chapman; my age, forty years; my residence, Collins- 
ville, Connecticut ; and my occupation, I am master-mechanic for the Collins Com- 
pany, and have held that position for the last fourteen years, and have been in their 
employ for the last sixteen years, 
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Int. 2. State whether the Collins Company have made and sold wrenches like 
those described and claimed in complainant’s reissue patent No. 5,294, and if they 


have, to what extent. ‘ 
Ans. They have made and sold wrenches made under that patent, which they own, 


About 400,000 wrenches have been made and sold by them, between November, 1866, 
and the present date. 
[ Date of this testimony November 29, 1878. ] 
Int. 3. State, if you know, what wrench, if any, prevailed in the market prior to 
the introduction to the market of this Jordan & Smith wrench; by which, I mean, a 


wrench like that described in complaivant’s reissued patent No. 5,294. 
Ans. A wrench manufactured by the Coes Company of Worcester, Massachusetts, 
called Coes’ wrench, like the one I now hold in my hand, which I now offer in 


evidence. | 
(The said wrench is put in evidence, and marked “ Complainant's Exhibit Coes 


Old Wrench, Nov. 29, 1878, William H. Myer, Special Examiner.”’) 
Int. 4. State if you know what style of wrench, if any, has prevailed in the market 
since the introduction to the market of what I have styled the Jordan & Smith wrench. 
Ans. The wrench like Complainant’s Exhibit Defendants’ Manufacture, which ex- 


hibit IT now hold in my hand. 


No stronger testimony to the utility of Jordan & Smith's 
improvement could be given than is given by the fact that the two 
largest wrench-making concerns in the world, L. Coes & Com- 
pany and A. G. Coes & Company, have been compelled to per- 
sistently infringe this patent in order to remain in the market. 

This review of the prior art in comparison with Jordan & Smith’s 
improvement shows that Jordan & Smith were the first to sustain 
a removable step independent of the handle and were the first to 
use a nut immediately beneath a step. It also appears that this 
improvement was one of very great practical utility. 


THE SO-CALLED DIXIE WRENCH. 


This is an all-important part of the prior art and for that reason 
we take it up specifically. We claim with reference to it, firs?, 
that it is not proved with that certainty which the law requires ; 
and, second, that if proved, it does not negative the presence of 
patentable invention in Jordan & Smith’s improvement. 


FiIRST. THE DIXIE WRENCH IS NOT PROVED. 
The Dixie wrench as’ produced in evidence has no nut. It 


was produced in— 
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George W. Wakefield's testimony. (Record, page 19.) 


Int. 4. Have you a wrench such as manufactured at the time stated in the shop of 
E. F. Dixie? If so, will you please produce it and state when it was made? 
Ans. Ihave. It was made in 1853. I produce it to be marked ‘‘ Defendants’ 


Exhibit Dixie Wrench.” \ 


We wish to have it distinctly understood that the Dixie wrench 
placed in evidence had no nut whatever at the upper end of the 
handle. 


Excerpt from Fudge Lowell's Opinion. 
(Record page 150.) 

“There is a disputed question of fact whether the ‘ Dixie’ 
wrench had a nut which resemble 1 the plaintiff's. That was not a 
patented tool, but was made and sold to a considerable extent 
before the Coes wrench became known. It seems to me to. be 
proved that this wrench was sometimes made with a nut into which 
the handle of the wrench was inserted: but it was not always made 
so and the specimen in court does not have that construction.” 

We repeat, fur it is important, that in the Dixie wrench pro- 
duced in evidence (and there was but one) there was no nut what- 
ever at the upper end of the handle.. Now, with this point made 
clear, let us proceed to examine the evidence as to the Dixie 
wrench ever having such a nut, and first, let us settle conclusively 
what kind of evidence is necessary to prove such a thing. 


Cases. 
As to an “invention or discovery relied upon as a defense.” 
‘“ The burden of proof rests upon him ” (who makes such defense) 
‘‘and every reasonable doubt should be resolved against him.” 
Coffin v. Ogden, 18 Wallace, 120, Sup. Ct. 1873. 2 Whit- 
man’s Patent Cases, (468.) | 


“A patentee is entitled to the presumption of priority which his 
patent affords, and this presumption is only overcome by clear and 
satisfactory proof to the contrary. Some of the cases hold that 
the defense that the patentee was not the original and first in- 
ventor of the patented subject, can only prevail when shown 
beyond any reasonable doubt. 


Rogers v. Beecher, 3 Fed. Rep., (639) Wallace, 1880. 
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evidence that the patentee was the original and first inventor. 
Any one who controverts this assumes the burden of proof and 
undertakes to show affirmatively that there was a prior knowledge 
and use of the alleged invention under such circumstances a$-to 
give the public the right of its continued use against the patentee. 
This the defendants have failed to do. The evidence introduced 
by them is frequently contradicted, and is inconsistent with itself 
and many well established facts.’ 


Crouch v. Speer, et al., 6 Official Gazette, (188,) Nixon, 1874. 


“In order to defeat the patent on the ground of want of 
novelty the proof of prior use or previous knowledge must be 
such as to establish the fact clearly and satisfactorily and beyond a 
reasonable doubt. When the proofs are contradictory, mere pre- 
ponderance is not sufficient to sustain the allegation. The pre- 
ponderance in such case must be such as to remove all reasonable 
doubt.” 


Hawes v. Antisdel, 8 Official Gazette, (685,) Longyear, 1875. 


‘“‘ The confidence of the attacking witnesses is often in proportion 
to the distance in time that one is removed from the other. Their 
imagination is wrought upon by the influences to which their 
minds are subjected and beguiles their memory. When the 
defense is made, it is the duty of courts and juries to give it effect. 
But such testimony should be weighed with care, and the defense 
allowed to prevail only where the evidence is such as to leave no 
room for a reasonable doubt upon the subject.”’ 


Wood et al. v. Cleveland Rolling Mill Co., 4 Fisher's Patent 
Cases, (559-60) Swayne, 1871. 


“The evidence must establish clearly the priority of a com- 
pleted useful machine, over the complainant’s, or it is unavailing 
—to doubt upon this point is to resolve it in the negative.” 

Parham v. Am. B. O. & Sewing Machine Co., 4 Fisher’s 
Patent Cases, (482,) McKennan—with Strong—1871. 


‘‘When the defense of want of novelty is made, it is the duty of 
the tribunal, whether court or jury, to give it effect ; but such proof 
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or testimony should be weighed with care and never be allowed 
to prevail when it is unsatisfactory.” 


Miller v. Smith, 5 Fed. Rep., (364), Clifford, 1880. 


By the court: ‘' These claims are said to have been anticipated 
by the Pohl iron frames. The maker testified that he made in 
Baltimore in 1865, five iron frames in which the endbars or bows, 
as he styles them, were from five-eighths of an inch to one and one- 
fourth inches square, and were inclined towards the bed bottom, 
making an inclination of about three-sixteenths of an inch. None 
of the bed bottems are produced. They probably can not now 
be found. The testimony of Mr. Pohl stands alone. His applica- 
tion for a patent does not describe the frames. This evidence is 
the unsupported testimony of a person in regard to a minor detail 
of the way in which a few frames were made fifteen years ago. It 


‘is unsufficient to overcome the presumptions which belong to the 


patent.” 


Woven Wire Mattress Co. v. Wire Webb Bed Co., 8 Fed. 
Rep., (89-90,) Shipman, 1881. 


The courts are in entire accord as to what kind of evidence must 
be adduced to prove prior use. It must be sufficient, cogent and 
conclusive. There must be no. substantial doubt about it. 
There must be no substantial contradictions in it. Now let us 
adduce the evidence which defendants offer on this point and 
apply these tests to it. 


George W. Wakefield’s testimony. 
(Record page 19.) 

{nt. 1. What is your name, age, residence and occupation ? 

Ans. My name is George W. Wakefield ; I am forty-nine years old; I live in 
Worcester, Mass , and am a machinist. 

Int. 2. Have you ever been engaged in the manufacture of wrenches ; and if so, 
when and where? 

Ans. I have; In Worcester, in 1852 to 1853. 

Int. 3. What were the wrenches which you manufactured at that time, and did 
you carry on the business for yourself, or by whom was it carriéd on ? 

Ans. The wrench known as the Hewitt wrench. I was employed by E. F. 
Dixie as foreman of his shop. 

Int. 4. Have you a wrench such as manufactured at the time stated, in the shop 
of E. F. Dixie? If so, will you please produce it and state when it was made? 
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Ans. Ihave, It was made in 1853. I produce it to be marked ‘‘ Defendants’ 
Exhibit, Dixie Wrench.” 

Int. 5. Where did you procure this wrench? Give a history of it since you have 
had it. 

Ans. I took it from the shop that I was employed in, in 1853, and it has been in 
my possession ever since, never having been in use, only what I have used it in’my 
house. 

Int. 6. State whether the wrench has ever been taken apart while in your posses- 
sion ; if so, when, and under what circumstances. 

Ans. It has never been taken apart until yesterday, I took it apart to show the 
counsel how it was put together. 

Int 7. In making these wrenches at the shop of Mr. Dixie, will you state in what 
way the ferrule, which is just back of the rosette on the worm or adjusting screw, was 
applied ? | 

Ans. It was screwed on when I first took charge of the sho} and never was done 
in any other way. The ferrule was screwed on so as to leave enogh play for the 
worm or adjusting screw to work easy. These shanks were cut with a die, the ferrule 
was tapped out with a regular tap, which was usually screwed on to its proper place 


with a wrench. 

Int. 8. To what extent were wrenches, like this one marked ‘*t Dixie Wrench ”’ 
manufactured in the shop of E. F. Dixie while you were foreman there, and in what 
variety of sizes, as far as you remember ? 

Ans. To the best of my knowledge, I should say three or four hundred a week, 
The sizes run 12, 15, and 21; mostly twelves. 


This is the whole of the direct testimony of Mr. Wakefield, and 
it is all of his testimony that is important to consider. We can 
dismiss the 8th Int. and its answer from further consideration for 
the reason that it refers specifically to “wrenches like this one 
marked ‘ Dixie Wrench,’” which has no nut whatever at the upper 
end of the handle. Now let us consider the remainder of Mr. 
Wakefield’s testimony. He says in answer to Int. 7 that the 
ferrule at the upper end of the handle was a nut when he “ first 
took charge of the shop,” (which was in 1852) “and never was 
done in any other way,” (covering that part of 1852-3 while Mr. 
Wakefield was foreman) Yet, he produces a wrench made there 
in 1853: ‘‘ Defendant's’ Exhibit Dixie Wrench,” in which the 
ferrule at the upper end of the handle is zo¢ a nut. The produc- 
tion of this wrench, having no nut at the upper end of the handle 
and made at Dixie’s shop in 1853, disputes and contradicts in the 
most positive manner the assertion of this witness that its ferrule 
at the upper end of the handle was a nut when he “ first took 
charge of the shop and never was done in any other way.” Ap- 
plying to the testimony of this witness the settled tests of the law, 
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it utterly fails to prove the practical use of the nut at the upper 
end of the handle in the Dixie wrench, because it is contradicted 
in the most positive manner by a witness that cannot be mistaken: 
—the wrench he produces. 


Testimony of Edmund Crosby. 
(Record page 21.) 


Int. 1. State your name, age, residence, and occupation. 

Ans. Edmund Crosby ; I am fifty-nine years old ; I live at South Hadley Falls, 
Mass , and am a shop-keeper. 

Int. 2, Were youever in the employ of E. F. Dixie, at Worcester, Mass.; if so 
when first, and where was his shop ? 

Ans. Iwasin his employ in 1850; his shop was in South Worcester. 

Int 3. What did he manufacture at that time while his shop was at South 
Worcester ? 

Ans. Monkey wrenches. 

Int. 4. Of what kind? 

Ans. They were called the Hewitt wrench. 

Int. 5. Please look at the wrench now shown you, marked “ Dixie Wrench,” and 
state how it agrees with or differs from the wrench which was manufactured in E. F. 
Dixie’s shop, at South Worcester. 

Ans. We didn’t make but very few of this size there. We made 6, 8, and so inch 
mostly. We made a few of these 12 inch. They were all like this, only the ferrules 
were thin and were drove on to the end of the handle, and that driven on to the end 


of the wrench-bar. 


Note what this witness says right here as to the construction of 
the Dixie wrenches. He says the ferrules ‘‘ were drove on to the 
end of the handle and that driven on to the end of the wrench- 
bar.” In other words, he says distinctly that the Dixie wrenches 
did not have a nut at the upper end of the handle: if those 
ferrules had been nuts they must have been screwed on, they 
could not have been drzven on. 

Note that this witness says of these Dixie wrenches “ they were 
all like this.” Let us proceed with this witness’ testimony. 


Int. 6. Do you know whether or not wrenches like that marked ‘‘ Dixie Wrench,” 
with the ferrule screwed upon the wrench-bar, were manufactured by E. F. Dixie? 
If so, when and where was his shop, and what was the occasion of it ? 

Ans. They were, in 1851. His shop was on Exchange and Union Streets. He 
had been to New York. and somebody who had bought them had found fault about 
the handle shoving back, and wanted to know if he couldn’t have them screwed on the 
10 and 12‘inch. They had been screwed on the 15s and 21s before, but I had never 
manufactured any of them. ; 

Int. 7. What part of the work did you do in the manufacture of the Dixie 


wrenches ? 
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Ans. I used to do some of all of it. I had the contract and hired the help. 

Int. 8. How much did Mr. Dixie pay you for each wrench ? 

Ans. Thirty-three cents for the four smallest sizes. I think it was $1.25 for the 15s 
and 21s; I am not positive, I think the 15s and 21s were the same price 

Int. 9. Did he always pay you the same price for the four small sizes ? 

Ans. Two of the small sizes, 10 and 12, he paid me one cent extra for cutting the 
screw on the bar, tapping out the ferrules and putting them on. . 

Int. 10. Upto what time were you in the employ of Mr. Dixie? 

Ans. I quit him some time in 1853. 

Int. 11. While you were in his employ, to what extent were wrenches like that 
marked “ Dixie Wrench,” having the ferrule screwed upon the shank, manufactured ? 

Ans. Three hundred a week was the contract. 

Int. 12 Wasthere any difference in the appearance of the ferrules used upon 
these Dixie wrenches, whether they were intended to be driven on the shank or screwed 
upon it ? . 

Ans. There was a difference in the looks of em. Those that were drove on were 
longer ; they were tapering and you couldn’t get a good fit on ’em. 


The answer of this witness to the last question ‘shows that he 
well understands the difference between a ferrule which is driven 
on and one which is screwed on, so that he must have made his 
answer to Int. 5 advisedly. The closing part of the answer to Int. 


5 is as follows. 
“They were all like this, only the ferrules were thin and were 
drove on to the end of the handle, and that driven on to the end 


of the wrench-bar.”’ 

This answer to Int 5 contradicts, under settled rules of law, and 
nulifies so much of his testimony as tends to show that in Dixie’s 
manufacture the ferrule at the upper end of the handle was a nut. 
But let us proceed. 


Int 13. Will you please look at the ends of the wooden handle upon the wrench 
marked “ Dixie Wrench,” and state whether it agrees in construction with all the 
handles which were used upon the Dixie wrenches manufactured by you ? 

[Objected tu as leading. ] 

Ans. It does not with any of them that I see put on. 

Int. 14. State how it differs. 

Ans. There was a shoulder cut on the upper end, one sixteenth of an inch long, to 
drive into the ferrule, and the lower end used to fit into the tip or nut. 

Int. 15. You say in answer to Int. 11 that the contract was to manufacture three 
hundred wrenches per week, like the wrench marked “‘ Dixie Wrench.” How nearly 
did you come to the contract in the manufacture ? 

Ans. I couldn’ttell exactly. I think we got out two thirds of it. 
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‘will be noted that in his last answer he assents to the proposition 
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of the question, which was ‘‘ that the contract was to manufacture 
three hundred wrenches per week like the wrench marked ‘ Dixie 
wrench,’ ”’ in other words a wrench having no nut at the upper end 
of the handle. 


Lestimony of Henry S. Crosby. 
(Record page 28.) 


Int. 6. Please look at the wrench marked ‘* Dixie Wrench,” and say if you ever 
saw one made like that, with a ferrule screwed upon the shank of the wrench, as 
therein constructed ; and if so, when first and where ? 

Ans. I have seena great many of such wrenches ; in 1851 I think I first saw them, 
at Worcester, corner of Exchange and Union Streets, in E. F. Dixie’s shop. 


Note that this question refers specifically to the construction 
embodied in the Dixie wrench in evidence, in which there is no 
nut at the upper end of the handle. 


Int. 7. While employed in Mr. Dixie’s shop, did you have anything to do with 
the manufacture of wrenches like Exhibit Dixie Wrench ; if so, what ? 
Ans, I made the worms and turned the bars, ready for cutting the threads. 


Note again that this question refers specifically to the Exhibit 
Dixie Wrench, in whicli there is no nut at the upper end of the 
handle. 

Int. 8. How does the wrench, Exhibit Dixie, agree in construction with those 
manufactured at his shop while you were employed there, and which you assisted in 
making ? 

Ans. _ I should think it agreed with them. 

Note again that this question refers specifically to the Exhibit 
Dixie in evidence, in which there is no nut at the upper end of the 
handle, and that this witness here says that this Exhibit Dixie 
agrees in construction with those manufactured at his shop. 


Int. 9. Please state what difference, if any, you find between this wrench marked 
‘* Dixie Wrench,” and those which you assisted in making at Mr. Dixie’s shop at the 


time you were employed there ? 
Ans. I don’t find any difference only the handle. It used to, if I remember right, 


shut down into the ferrule a trifle. 
Note again that this question refers specifically to the Dixie 
wrench, in which there is no nut at the upper end of the handle. 
Int. 10, During the time that you were employed at Mr. Dixie’s shop to what 


extent were wrenches like the one marked ‘‘ Dixie Wrench” manufactured there? 
And. Well, I should think from two to four hundred a week. 
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Note again that this question refers specifically to the Dixie 
wrench, in which there is no nut at the upper end of the handle. 
It can not be reasonably claimed that the testimony of this 
witness gives the kind of proof of prior art that the law requires. 


Testimony of George ©. Taft. 
(Record page 27.) 
Int. 2. Please look at the wrench marked ‘“ Dixie Wrench” and state if you ever 
saw one constructed like that, and if so, when and where. 


Ans. Ihave seen a good many constructed just like it, in the years 1851 and 1852, 
in E, F. Dixie’s shop, corner of Union and Exchange streets, Worcester. 


Note that this question and answer refer specifically to the Dixie 
wrench in which there is no nut at the upper end of the handle. 


Int. 3. Did you ever have any conversation with Mr, Dixie in regard to the use of 
a ferrule screwed upon the shank of such wrenches, as shown in Exhibit Dixie 
Wrench? If so, when and what was the substance of the conversation ? 
[Objected to as calling for hearsay evidence. ] 


Ans. I did in 1851, at his office on Main Street. He had been to New York and 
found that some parties found fault with his wrench, on account of the pressure driving 
the ferrule back into the wood of the handle. He made the remark that his workmen 
didn’t half do their work. He brought some of the wrenches home with him. I 
examined them and saw at once what the difficulty was, and made the remark that I 
should screw the ferrule on. I think he put the matter into Mr. Wakefieid’s hands 
and he made the alteration. Wakefield or Crosby. I won’t say which, but it was one 
of them. 


Note the objection made to this question: that objection we in- 
sist on. Note, moreover, that this answer states no facts whatever 
as regards the question now under consideration. It merely states 
a conversation between Taft and Dixie in which Taft assumes that 
he suggested to Dixie that he should make the ferrule at the upper 
end of the handle a nut. 


Int. 4. Did you have occasion at any time, to observe the manufacture of wrenches 
like that marked “* Dixie Wrench” in the shop of E. F. Dixie? If so, to what extent 
were they manufactured, and what was the occasion of their being brought to your 
notice ? 

Ans. I have seen them in the shop. I have been in the shop frequently. 
Being in the wrench business, I forged his bars for him for a considerable time, and 
being well acquainted, he frequently came to me for advice. The extent of his man- 
ufacture I couldn’t state positively, but to the best of my om he must have 
manufactured from two to three hundred a week. 
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Note that this question and answer refer specifically to the Dixie 
wrench, which kas no nut at the upper end of the handle. 

There is nothing whatever in the testimony of this witness in 
the nature of the proof which the law requires of prior use. 
Moreover, the subsequent actions of this George C. Taft are prac- 
tically conclusive proof that he knew nothing in 1851 and 1852 of 
this idea of relieving a wooden handle from back pressure by 
using a nut at the upper end. Is it suppcosable that if he had had 
this knowledge in 1852 he would in 1858 have originated the 
clumsy mode, which is shown in his patent of that year for that 
purpose, of having projections on the rosette intermeshing with 
corresponding grooves in the bar, or that in 1863 he would have 
been attempting the same thing as he did in 1858, with the modi- 
fication that in the latter case the projections and grooves are at 
right angles to the end of the bar instead of being spiral thereon as 
in the patent of 1858? Such a supposition is an entirely unreason- 
able one and Mr. Taft’s action in taking his 1858 patent, and in 
taking his 1863 patent, are evidence of the strongest kind that he 
cid not have in 1851-2 any knowledge of that simple and positive 
mode of relieving the wooden handle from back pressure which 
consists in using a nut at the upper end thereof. 

There is a fact of great significance in the action of Loring Coes 
& Company, defendants in this case, in connection with this claim 
that Dixie used a nut at the upper end of the wooden handle of a 
wrench in 1850-3. Loring Coes & Company have been manu- 
facturers of monkey-wrenches in Worcester since a time anterior 
to 1841: prcbably during all that time the largest wrench-making 
concern in the world. The present claim of the defendants is that 
in 1850-3 Dixie put into practical use in the manufacture of 
wrenches in Worcester, practically right alongside the factory of 
L. Coes & Company, the idea of relieving the wooden handles of 
wrenches from back pressure by using a nut at the upper end 
thereof. That idea has proved to be of immense practical value and 
Loring Coes & Company and A. G. Coes & Company have 
adopted it ever since Jordan & Smith published it to the world in 
their patent. Now if Dixie had published that idea to the world 
in 1851-3, in the practical manufacture of wrenches, in a shop 
which is neighbor to that of L. Coes & Company and A. G. Coes 
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& Company, why in reason didn’t L. Coes & Company and A. 
G. Coes & Company adopt that idea before Jordan & Smith pub- 
lished it to the world in 1865? The fact that this idea of relieving 
a wooden handle of a wrench from back pressure by a nut at the 
upper end of the handle is of such great practical value that L. 
Coes & Company and A. G. Coes & Company adopted it shortly 
after the publication of Jordan & Smith’s patent, is evidence of the 
highest kind that these defendants had no knowledge of any such 
idea prior to Jordan & Smith’s improvement, and the inference is 
irresistible that L. Coes & Company would have had such knowl- 
edge if Dixie had, as is claimed, practically put this idea into 
public use in Worcester in 1850-3. | 

The facts about this claim of the prior use are these: firs, the 
testimony of each witness is contradictory of itself; second, the 
testimony of one witness is contradictory to that of another; ¢hzrd; 
the taking of Taft’s patents of 1858 and 1863 tend to contradict 
the claim made for Dixie in 1852-3; fourth, the non-using of the 
nut atthe upper end of the handle by the defendants, until after 
Jordan & Smith's patent, tends to disprove the claim made for 
Dixie in 1852-3; #/th, the wrench of Dixie’s manufacture actually 
made in 1853, and subsequent to the time when it is claimed that 
Dixie used the nut at the upper end of the handle, tends to dis- 
prove the claim that Dixie used the nut at the upper end of the 
handle in 1852. 

Can it be said for one moment that this testimony as to the 
practical use of the nut by Dixie is such as to leave the mind clear 
from doubt? And if there be doubt about the matter is not that ‘ 
doubt to be resolved against the party who claims the benefit of 
such a prior use, to wit: the defendants in this case ? 

While there is enough in the evidence produced by the defend- 
ants to make one suspect that Dixie may have entertained the idea + 
of using the nut at the upper end of the handle, and may possibly 
have made some wrenches of that construction tentatively and 
experimentally, there certainly is not enough in this evidence that 
defendants produce to satisfy the mind that he practically made 
and sold wrenches having a nut at the upper end of the handle. 

It is to be remembered that 1852, when Dixie is claimed to 
have used this nut at the upper end of the handle, is twenty-seven 
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years prior in point of time to 1879, when these witnesses testify, 
and in that length of time, and under the stress of defendants’ 
desire, there is ample explanation for the conversion of what was 
an experiment on the part of Dixie into practical manufacture, 
when these witnesses came to testify. 


SECOND. THE DIXIE WRENCH DOES NOT NEGATIVE JORDAN 
& SMITH’S INVENTION. 


But if we were to admit that Dixie did use a nut at the upper 
end of a wooden handle to some small extent in 1852, and if we 
were to charge Jordan & Smith with constructive knowledge of 
that use on the part of Dixie (for they certainly had no actual 
knowledge, as Judge Lowell points out in his opinion) it is still 
true under settled principles of law that the combination of Jordan 
& Smith contains patentable invention. 

Defendants’ argument must be that Jordan & Smith took the 
Coes wrench of 1841 and put under its step the nut of the Dixie 
wrench; that the change was obvious and brought no new result. 


Fordan & Smith's Improvement was not an Obvious One. 


The facts in evidence support this proposition. Assuming that 
Dixie used the nut at the upper end of the handle in 1852, these 
defendants and all other wrench-makers, are to be charged with 
knowledge of that fact as thoroughly and fully as Jordan & Smith 
are to be charged with knowledge of that fact; the other fact is in 
evidence that since Jordan & Smith disclosed their invention to the 
world in 1865, it has dominated the wrench market, and domina- 
tion of the market by that improvement shows conclusively what 
a great stress there was upon manufacturers and mechanics to 
adopt this improvement, if Dixie’s performances had made it 
obvious in 1852. Yet, from 1852, when Dixie is said to have 
given the knowledge of this use of a nut to the world, and for 
more than fifteen years, the two Coes concerns, and all other 
wrench-makers, continued to make the wrenches with the old 
recognized and serious defect, and George C. Taft, who testifies in 
this evidence to have had knowledge of this use of the nut in 1852, 
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is found in 1858 and again in 1863, attempting to cure that recog- 
nized and serious defect in an expensive way, and in a practically 
foolish way; and we find these very defendants purchasing Taft’s 
patent of 1863, wherein he attempts to transfer the back pressure 
of the movable jaw to the shank by means of projections on, the 
rosette intermeshing with corresponding grooves in the wrench- 
bar. In the face of these facts it is idle to attempt to maintain 
that the improvement made by Jordan & Smith was an obvious 
one; the facts in evidence all contradict such an assumption. 


Fordan & Smith’ Combination gave New Results and Advanta- 

ges; | 

All that can be claimed for the nut in the Dixie wrench, sup- 
posing it ever to have existed, is that it relieved the wooden 
handle from the back pressure coming from the movable jaw. 
That is not the sole advantage obtained in the combination of 
step and nut which was made by Jordan & Smith: in that com- 
bination it is true the nut relieves the wooden handle from the 
back pressure emanating from the movable jaw, but it does some- 
thing more than that, to wit: /rs¢, it isa means of rigidly fastening 
the step-plate at its proper angle on the wrench-bar between the 
nut and the shoulder on the wrench-bar above the step, rendering 
a nice fitting of the step to the wrench-bar unnecessary, and main- 
taining the step in its proper direction of lateral projection by 
means of this fastening between the nut and the shoulder much 
more _ perfectly than is possible in any other way; and second, the 
nut furnishes a means of re-adjusting the step to its proper height 
and its proper direction on the wrench-bar after the parts have 
been gotten out of their proper relation to each other by use and 
wear. These two advantages and results just named are advanta- 
ges and results different from, and other than, that advantage and 
result which consists in relieving the wooden handle from the back 
pressure emanating from the movable jaw, and neither of these 
advantages or results just mentioned are to be found either in the 
Dixie wrench (if it ever were supplied with a nut at the upper end 
of the handle) or in the Coes wrench. 

Comparing the Jordan & Smith combination with the Dixie 
wrench (on the supposition that it had a nut at the upper end of 
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the handle) and with the Coes wrench of 1841, we find from the 
evidence, first, that the change was not an obvious one; and, 
second, that the change resulted in advantages and improvements 
not to be found either in the Dixie wrench or in the Coes wrench. 
We have in this connection the third fact that the Jordan & Smith 
improvement when made, proved to be of enormous practical 
value. These facts ought to be sufficient to evidence the presence 
of patentable invention in the Jordan & Smith improvement. 


Cases. 


“The fact that these older devices, which is now claimed were 
susceptible of being modified by mere mechanical skill into a 
machine in its operation and effect like that shown by the com- 
plainant’s patent, rested without any such modification until the 
present patent was promulgated, is quite conclusive proof to me 
that it required something more than mere mechanical skill to pro- 
duce what is shown in this patent.”’ 


Brown Mfg. Co. v. Deere, 21 Fed. Rep., (713) Blodgett, 
1884. 


“Much is said in the evidence on the part of the defendants as 
to the obvious character of this or that arrangement, and that any 
mechanic would know enough to do this or that. This is the 
often repeated story in belittling inventions. The invention con- 
sists primarily in finding out what mechanical operation is necessary 
to produce the practical result arrived at. When such operation is 
hit upon, the mechanical work is easy. It is easy when the 
mechanical operation is seen to say that it was obvious that certain 
mechanical arrangements would effect it: but mechanical arrange- 
ments are tried and tried in vain to reach a practical result. because 
the mechanical operation which is to effect such result is not yet 
seen. In looking at the completed thing the mechanical operation 
is there; but the inventor, though he knew all about cams and 
levers and other mechanical arrangements, did not have in advance 
before him the coveted mechanical operation. 3 


Wooster v. Blake, et al., 8 Fed. Rep., (433) Blatchford, 1881. 


“Almost all inventions at this day, that become the subjects of 
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patents, are the embodiment and adaptation of mechanical appli- 
ances that are old. In that consists the invention. When the 
thing appears it is new and useful. No one saw it before; it is at 
once adopted; all in the trade desire to make and use it; yet, it 
is said to have been perfectly obvious and not to have been 
patentable. * * * It is easy after the desired thing is obtained 
to see how the old thing could have been adapted and altered.”’ 


Crandal v. Watters, 9 Fed. Rep.,(663-64), Blatchford, 1881. 


“If it be true as alleged by defendant that all the parts em- 
braced in the plaintiff's press may be found in the various devices 
previously used to compress hay, cotton, peat, and clay, the 
plaintiff's right to the new combination which he constructed 
would be none the less complete. It will not answer to say this 
required no invention ; that any mechanic might have selected the 
parts and combined them. The same might be said with equal 
force in almost every instance in which a patent for a combination 
is issued. The fact that no mechanic did select and combine the 
parts and produce such a press, notwithstanding the great need 
for it, is a sufficient answer to the suggestion.”’ 


Dederick v. Cassell, et.. al., g Fed. Rep. (309,) Butler, 1881. 


By the court: ‘‘ Turning now to the invention claimed by 
Webster and described in the patent under consideration, we find 
that although it produced a great improvement in the art of 
weaving pile fabrics, yet, as actually exhibited, in conception and 
accomplishment it seems simple. The thing to be done was to 
combine the advantages of Bigelow’s rigid lathe, divested of some 
of its defects, and his constant command of the wire with Weild’s 
trough or wire-bar for supporting the wire. This Webster, or if 
not Webster some other person; effected by the devices and 
mechanism described in the patent.” : 

* *% * * * * * 

“Tt isfurtherargued, * , that the combination set forth in the 
fifth claim is a mere aggregation of old devices already well-known, 
and therefore it is not patentable. This argument would be 
sound if the combination claimed by Webster was an obvious one 
for attaining the advantages proposed—one which would occur to 
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any mechanic skilled in the art. But it is plain from the evidence 
and from the very fact that it was not sooner adopted and used, 
that it did not for years occur in this light to even the most skillful 
persons. It may have been under their very eyes; they may 
almost be said to have stumbled over it, but they certainly failed 
to see it, to estimate its value and to bring it into notice.” 

* * * * * * * 

“ Now that it has succeeded, it may seem very plain to any one 
that he could have done it as well. This is often the case with 
inventions of the greatest merit. It may be laid down as a general 
rule, though perhaps not an invariable one, that if a new combi- 
nation and arrangement of known elements produce a new and 
beneficial result never attained before, it is evidence of invention. 
It was certainly a new and useful result to make a loom produce 
fifty yard a day, when it never before had produced more than 
forty, and we think that the combination of elements by which 
this was effected, even if those elements were separately known 
before, was invention sufficient to afford the basis of a patent.” 


Webster Loom Co. v. Higgins, et. al., 21 Official Gazette, 
(2031), Sup. Ct., 1882. 


The Opposing Cases. 


Pa. Railroad Co. v. Locomotive Engine Safety Truck Co., 
110 U. S., 490. 


This is ¢#e case which is supposed to contain the doctrine which 
is fatal to the complainant’s patent in suit. This truck case is not 
a parallel to the present case. The Truck case as stated by the 
Supreme Court was: ‘‘ The question therefore is whether em- 
ploying as the forward truck of a locomotive engine, with fixed 
driving wheels, a truck already in use on railroad cars, has the 
novelty requisite to sustain a patent,’ when such use does not “‘ pro- 
duce a new result,” and when “the effect of the invention upon the 
engine as compared with its effect upon the car, is the same 
in kind though perhaps less in degree.” eeeae 

That case, the truck case, was simply the bodily transferrence of 
a certain kind of truck from beneath a car to a like position 
beneath an engine. When the truck was in place beneath the 
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engine it was combined with and abutted against precisely the 
same kind of a vehicle-bottom, that it was combined with and 
abutted against when it was beneath the car. The upper part of 
the car vehicle was different from the upper part of the engine 
vehicle, but the combination, at the place of combination, was pre- 
cisely the same in both cases. That is not the present case. In 
the present case, the wrench case, the combination is a new com- 
bination, at the place of combination: the step had never before 
been combined with the nut underneath it. Moreover, in the 
wrench case, new results and new advantages were attained by the 
new combination which were never present in the Coes wrench, 
and which were never present in the Dixie wrench, to wit: /rs?, the 
nut immediately beneath the step became a means of rigidly fasten- 
ing the step at its proper angle on the wrench-bar between the nut 
and the shoulder on the wrench-bar above the step, rendering a 
nice fitting of the step to the wrench-bar unnecessary, and main- 
taining the step in its proper direction of lateral projection by 
means of this fastening between the nut and the shoulder much 
more perfectly than is possible in any other way ; and, second, the 
nut immediately beneath the step furnishes a means of re-adjusting 
the step to its proper height and to its proper lateral direction on 
the wrench-bar after the parts have been gotten out of their proper 
relation to each other by use and wear. _ 

It will not answer to carry the doctrine of the truck case too far. 
To do so is destructive of all new combinations, for the elements 
of new combinations can always practically be found in different, 
separate prior structures, and the separate uses of these different 
elements must always be the same, or at least analogous; a nut 
always performs the function and purpose of a nut; a wheel always 
performs the function and purpose of a wheel; a lever always per- 
forms the office and function of a lever, &c., &c., &c. One dis- 
criminative test which arises right here is,;—‘ is the combination a 
new one at the place of actual combination?” If that question 
can be answered in the affirmative, as a rule it ought to be conclu- 
sive evidence of the presence of patentable invention in the new 
combination. 

It may be readily granted that if a combination is new simply 
in a change of such parts as are not concerned in the actual com- 
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bination, patentable invention is not present in the new combina- 
tion; but if the combination is new, at the actual place of combi- 
nation, that is certainly one thing going to show the presence of 
patentable invention. This was practically the test which the 
Supreme Court applied in the case of Webster Loom Co. v. Higgins, 
21 Official Gazette, 2031, when the Court said: ‘‘The thing to be 
done was to combine the advantages of Bigelow’s rigid lathe, 
divested of some of its defects, and his constant command 
of the wire with Weild’s trough, or wire bar, for supporting the 
wire.” 

Jordan & Smith not only did this, but they did more than this ; 
they brought about new results and new advantages not to be 
found in either of the structures of the prior art. The non-obvious 
character of the change which Jordan & Smith made is evidenced 
by the fact that L. Coes & Company and A. G. Coes & Company did 
not, between 1852, the date of Dixie’s performances, and 1865, 
the date of Jordan & Smith’s patent, adopt the nut under the step. 
The great practical utility of the change Jordan & Smith made is 
evidenced not only by the large number of wrenches of that kind 
made and sold by this complainant, but also by the fact that 
L. Coes & Company and A. G. Coes & Company, the largest 
wrench makers in the world, were forced to adopt it in order to 
remain in the market. 


Bussey v. Excelstor Mfg. Co., 110 U. S., 131. 

The point of that case as stated by the Supreme Court is as 
follows: ‘In view of the state of the art there was no invention, 
in claim one of the patent, in using to attach the base-pan, an old 
mode used in attaching other projecting parts of the stove. Claim 
two is merely for an aggregation of parts and not for a patentable 
combination there being no patentable relation between a portable 
reservoir with a flue in its rear side and the existence or porta- 
bility of a base-pan beneath it. In claim three there is merely an 
aggregation of parts, there being no patentable relation between a 
damper for the middle flue of a three-flue stove and the existence 
or portability of a base-pan or the existence of a warming closet.” 

The said second and third claims were condemned expressly 
upon the ground that they actually covered mere aggregation of 
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parts, which is not claimed in the wrench case, and can by no 
means be claimed in the wrench case. The first claim was as 


follows: 
“The detachable base-pan or flue-shell D attached to the body 


at a point near the center of the back-plate of the stove, by means 

of hooks aa cast on the base-pan, and pins 44 on the stove body, ) 

substantially for the purposes herein set forth.” 7 
It is very clear that there was no new combination here at the 

place of combination: true it is that the other parts of the stove 

were changed, but the combination of the pins and hooks was 

precisely the same kind of a combination which had been used in 

stoves for like purposes, so that there is no parallel between this 


case and the case at bar. 


Double Pointed Tack Co. v. Two Rivers Mfg. Co., 109 
U. S., 117. 

In this case there were two claims in the patent in suit. The 
first of these claims was practically for beveling both points of the 
staple upon the same side so that both should be diverted upward + 
in driving into the wood. It was old to bevel the two points of ) 
the staple on opposite sides so as to divert one upward and the 
other downward in driving into wood. All that the so-called in- 
ventor did was to apply to.two points of the staple the same bevel 
which had previously been applied to one point of the staple, and 
thereupon the court said: ‘‘ In view of this state of the art there 
was no patentable invention and nothing more than mechanical 
skill in putting the diagonal cuts or bevels on the same side of 
each leg of the staple so as to give both points, in driving, an in- 
clination in the same direction, that direction being one away from 
both bevels, and in using the device to fasten a bail.” 

The question of new combination did not enter into this case. 

The present case is a question of new combination. There is no Ber 
parallel between the two cases. 

The second claim of the patent in suit in this tack case was for P 
the combination of a common washer with the said staple: clearly | 
there was no co-operation of action between the common washer 
and the peculiarities of the staple and the court properly said: 
“There is only an aggregation of parts when the staple is used 
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with the washer.” That claim was expressly condemned on the 
ground of its covering a mere aggregation of parts. That question 
does not enter into the present case: there is therefore no parallel 
here. | 3 


Philips v. Detrott, 111 U.S. 604. 


This was not a case of a new combination of old elements in a 
device of a mechanical nature, which is the case at bar. This 
pavement case involved practically the question of substitution of 
material; the citing of Hotchkiss v. Greenwood, shows that fact. 
It was a fact in this pavement case that a pavemeut made precisely 
like the patented one except that the paving blocks were stone, 
was old, and what the so-called inventor did was to substitute for 
the stone blocks wooden blocks which had also been used for 
paving, with no new result whatever. The pavement case is 
nowise parallel to the case at bar. 


INFRINGEMENT. 


It will be seen without any special study that the wrenches of 
defendants’ manufacture clearly infringe the first claim of the re- 
issued patent is suit, for they have the step and the nut on the 
wrench-bar immediately beneath it. They also infringe the third 
claim, clearly, for the nut underneath the step performs the office 
of rigidly fastening the step to the bar; that is, the step is grasped 
between the nut and the shoulder on the wrench-bar above the 
step. Defendant’s manufacture also infringes the second claim 
for, although the nut is not itself recessed to receive the upper 
end of the handle and support it, the ferrule which depends from 
the step is thus recessed and performs that function, and is held to 
place by the nut: in other words, wrenches of defendants’ man- 
ufacture have an equivalent construction to that covered by the 


second claim. 


Fames Shepard’s testimony. (Record page 16.) 

Int. 4. State whether, in your opinion, the wrench offered in evidence, and marked 
‘‘Complainant’s Exhibit, Defendants’ Manufacture,” embodies the mechanism or 
mechanisms described and claimed in said complainant’s reissued patent No. 5,294, 


giving your reasons, if any you have, for your opinion. 
Ans. It does. The wrench described in the patent is of that class of wrenches 
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having a fixed and a movable jaw, which are known as hammer wrenches. The 
movable jaw is adjusted to slide on a bar by means of a screw by the side of the bar, as 
in other wrenches of this class. The devices or mechanisms set forth specially in the 
patent as new consist, first, of a step which is slipped on the wrench bar and up against 
a shoulder thereon. This step contains the bearing for the lower end of the adjusting 
screw, and upon which step the entire strain of the pressure exerted upon the movable. 
jaw to force it endwise with the bar, is brought to bear. This step is held firmly up 
against the shoulder on the wrench-bar by means of a screw nut immediately back of 
the step and fitted to a threaded portion of the wrench-bar at that point. Extending 
backwards towards the handle end of the wrench-bar from the nut, there is an annular 
flange, the interior walls of which form a recess into which the end of the wooden 
handle is inserted. ‘The wooden handle is held in place by means of a small nut on 
the end of the wrench-bar. The advantages of this construction are, that the step may 
be pressed firmly up against the shoulder and held there in a very rigid and substantial 
manner, so as to prevent the force of the movable jaw from being transferred through 
the step to the handle, so as to batter the handle, and so as not to interfere with any 
of the working parts. Second, this mode of fastening the step does not in any manner 
weaken the wrench-bar, but, on the contrary, strengthens it. Third, the step can be 
very readily removed when desired for the purpose of repairing any of the parts; and, 
fourth, a mortise is provided back of the nut in this movable step whence to receive 
and support the inner end of the handle. I find in Complainant’s Exhibit Defendants? 
Manufacture the same class of wrench and also the devices peculiar to the patent 
under consideration, to wit, a removable step slipped up against the shoulder on the 
wrench-bar, bearing the lower end of the screw for adjusting the movable jaw, which 
step is held firmly up against the shoulder by means of a screw nut on the threaded 
portion of the wrench-bar just back of the step, and also I find an annular flange 
extending from the nut backwards towards the end of the handle, the interior of which 
forms a sucket back of the nut to support the end of the handle, and the handle is 
secured in place by means of a small nut at the end of the wrench-bar. I have not 
overlooked the fact that in the Complainant’s Exhibit Defendants’ Manufacture the 
annular flange is formed upon the step instead of upon the nut, and that the nut is 
placed inside the annular flange, but this difference I consider immaterial, as the nut is 
immediately back of the step, and the annular flange extends backwards of the nut, and 
sustains the same relation to it with reference to the inner end of the handle as though 
it were formed solid on the nut itself. The construction found in Complainant’s 
Exhibit Defendants’ Manufacture possesses each and every advantage which I have 
specified for the construction of the wrench described in the reissued patent. In con- 
sequence of this resemblance in construction and operation, which I have described, 
I am clearly and fully of the opinion that the wrench Complainant’s Exhibit Defend- 
ants’ Manufacture fully and completely embodies the devices and mechanisms described 
in the reissued letters patent, and specially referred to in the three several claims 
thereof, and performs the same functions by the same mechanical means and in the 


same way. 


Harvey Waters’ testimony (defendant's expert). 

<-Int 23. Do you find in the wrench “ Complainant’s Exhibit Defendants’ Man- 
ufacture,” a step combined with the wrench-bar, and supported by a nut at the place 
where the step is connected with the bar, in such manner that the step can be removed 
from the bar without cutting or abrasion of parts ? 


v 
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Ans. Not quite. I find the step is supported upon the bar by the nut immedi- 
ately adjacent to the step, but not at the point where the step is connected with the 
bar. The step is connected with the bar by means of a mortise through the step which 
fits upon the bar, and the step rests against a shoulder also upon the bar, against which 
shoulder it is kept by the nut upon the opposite side of it. 

X-Int. 24. What is the distance between the bottom or lower end of that mortise 
and the top of that nut? 

Ans. There is no distance, if I understand the question. I understand the question 
to mean that the bottom of the mortise is at that side of the plate against which the 
nut bears, and that the top of the nut is at the side that bears against the plate, and one 
begins where the other leaves off. 


Respectfully submitted, 
WM. EDGAR SIMONDS, 
of Counsel with Appellant. 
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if No. 164. 


THE COLLINS COMPANY 
US. 


LORING COES & COMPANY. 


APPELLANT'S SUPPLEMENTAL BRIEF. 


OF SUFFICIENCY OF INVENTION. 


The claims in issue are: 


‘*r, The step, combined with the wrench-bar and supported by the nut F, or its 
equivalent, at the place where the step is connected with the bar, in such manner that 


the step can be removed from the bar without cutting or abrasion of parts. 
* * * OK Bd 


# * * 

3. The nut /, combined with the threaded bar, and performing the office of sup- 
porting the step, and also of rigidly fastening it to the bar, for the purpose set forth.” 
b 
; Wrench of 
Patent in Suit. 
| ar ae 

we 


A. Wrench-bar * D, Trunnionof adjusting screw. 


EH, Step-plate. 
B, Wooden handle. 
F, Nut between step-plate and 


C, Adjusting screw. wooden handle. 
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DEFENDANTS’ CONTENTION is that the step-plate, with its 
appurtenant adjusting-screw stepped therein, is found in the Coes 
patent of 1841; that a nut on the wrench-bar at the top of the 
wooden handle is found in the ‘‘ Dixie Wrench,” a wrench manu- 
factured and sold by E. F. Dixie at Worcester, Mass., between 
1851 and 1854; and that, therefore, complainant's combination of 
step-plate [with its appurtenant adjusting screw stepped therein], 
wrench-bar, and nut immediately under the step-plate, does not 
amount to patentable invention. 


Complainant will now briefly review the course of actual events 
from the issue of the Coes patent of 1841 to and including the 
issue of the original of complainant’s reissued patent in suit in 1865. 
The object of this review is to demonstrate — 


1. That the Coes wrench of 1841 had serious defects. 


2. That complainant's combination to cure these defects ts com- 
pletely proved not to have been obvious and was not attained prior 
to complainant's invention, although there was every possible stress 
upon mere mechanical skill to produce complainant's combination. 


3. That complainant's invention of 1865 cured those defects and 
dominated the market which had theretofore been dominated by the 
Coes wrench of 1841. 


Coes Patent, 
April 16, 1841. 
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A, Wrench bar. D, Trunnion of adjusting screw. 
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B. Wooden handle. £, Step-plate. 
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C, Adjusting screw. G, Ferrule on handle. 
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Dixie Wrench. The next thing which occurs in order of 
time is the manufacture and sale of the ‘“ Dixie Wrench” by E. F. 
Dixie, of Worcester, Mass., from 1851 to 1854. 


Dixie Wrench, 
1851-1854. 


H. ljusti ircli 
A, Wiench-bar. ’ Adjusting screw encircling 
wrench-bar. 


B, Wooden handle. Z, Nut at top of wooden handle. 


Mr. JUSTICE GRAY finds [record page 152] that “ large num- 
bers of the Hewitt or Dixie wrench had been made and sold, in 
which there was no separable screw rod, and the screw revolved 
on the main bar.” 


Will the court from this forward please keep tn mind :— 


1. The defendant from 1841 to 1865 manufactured the Coes 
wrench of 1841 in large numbers in Worcester, Mass. 


2. The Dixie wrench was manufactured in large numbers by a 
competing wrench manufacturer from 1851 to 1854 in Worcester, 
Mass., bringing home an actual knowledge thereof to defendants 
with peculiar force. 


3. George C. Taft, one of defendants’ witnesses to the Dixie 
wrench, and who took two patents before 1865 to cure the defects 
of the Coes 1841 wrench, also lived in Worcester, Mass. 


Geo. C. Taft’s Patent of 1858. George C. Taft, a wit- 
ness for defendants, as to the Dixie wrench, [page 27 of record] 
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took a patent for a wrench May 25, 1858, No. 20,379 [Complain- 
ant’s Exhibit Taft Patent—record page 91. ] 


TAFT’S PATENT. 
May 25, 1858. 


The rosette is screw-threaded 
and takes into corresponding 
threads in the wrench-bar. 


A, Wrench. bar. 


4, Rosette on adjusting 
screw. 


Excerpt from the Patent [record page 92] :— 


“The great advantage of my present wrench * is that the 
rosette and screw are combined in one piece, operate in the rack, 
and are arranged between the ferrule projection and the extension 
of the movable jaw while the milled screw or rosette in their 
arrangement cause the strain on the movable jaw to be borne by 
the shank itself and not by any projection riveted thereto, and 
the handle, by not being subjected to such strain, ts not liable to be 


forced off the shank.” 


It clearly appears that George C. Taft, a prolific wrench inven- 
tor, [he has four wrench patents in this record], although he knew 
all about Coes wrench of 1841 and the Dixie wrench of 1851-4, 
was not able even through his inventive skill to arrive at the sim- 
ple invention made by complainant’s inventors, but, in attempting 
to reach the same result, invented a perfectly worthless thing. 


George C. Taft's Patent of 1863. This same George C. 
Taft took another patent on wrenches No. 40,590, dated Novem- 
ber 10, 1863, (record page 82) the whole object of which was to 
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transfer the strains coming from the movable jaw to the wrench- 
bar without the same having to pass through the step-plate and 
the wooden handle. 


Tafi’s Patent 
Nov. 10, 1863. 


The rosettes are plural in num- 
ber and bear on notches in 
the wrench bar. 


A. Wrench-bar. 


B. Rosettes. 


(1.) George C. Taft, in the procurement of this patent of 1863, 
under which these defendants attempt to justify their infringe- 
ment, offered an affidavit (record page 100) as follows: 


‘“We the undersigned, practical mechanics, hereby certify that we have used the 
‘Coes Wrench,’ and have been familiar with it for twenty years, more or less, and in 
no instance have we ever seen the ‘Coes wrench’ so constructed, by having one groove 
in the main bar, so as to receive and retain the pressure of the jaw in said groove when 
in use, 

The groove was of slight depth. The face of the ferrule being flush with the iower 
end of the groove in the bar caused the end or face of the rosette to bear with full 
force upon the face of the ferrule when the wrench was in use and the pressure thus 
thrown against the ferrule was liable to crowd the ferrule back and crush the wood handle, 
thereby causing the bearing of the rosette to become disconnected from the ferrule and 
so far deranging the working parts of the wrench that it could not be used except at the 
expense of a new handle. This feature in the ‘Coes wrench ’ was a great defect and 
where it usually failed first. 

* # #* * * 
WORCESTER, MAss., September, 1862. 
CLARENDON WHEELOCK, Inventor. 
WM. T. MENIFIEED, Machinist. 
ALONZO WHITCOMB, Machinist. 
TOWNE & HARRINGTON, Machinists. 
T. F. TAFT, Machinist. 
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CHAS. B. LONG, Machinist. 

A. P. BROWN, Machinist. 

GEORGE F. RICE, Machinist. 

J. C. STODDARD, Machinist and Inventor. 
JOHN GOULDING, Inventor. 

O. P. RICHARDSON, Machinist. 


[Jurat. ] 


(2). In the same application said Taft submitted another aff- 
davit concerning the Coes wrench of 1841, wherein language is 
used as follows: (Record page 103)— 


“ The face of the ferrule being flush with the groove in the bar, consequently all 
the resistance or strain which the sliding jaw encountered was conveyed to and re- 
ceived by-the ferrule, the rear shoulder in the groove affording very trifling resistance 
when we consider the freedom that must necessarily be given to the parts to enable 
them to operate with facility, the inevitable tendency and the result from the labor 
these wrenches are required to perform, is to force the ferrule back upon and crush the 
wood handle, and cause the pivot upon the rosette, to become disengaged from the 
ferrule. | 

* * x * * 


WORCESTER, MAss., September, 1863. 


JOHN GOULDING, Inventor and Machinist. 
CLARENDON WHEELOCK, Machinist. 

T. F. TAFT, Machinist. 

J. WALLACE WOODWARD, Machinist. 

A. L. DOANE, Machinist. 


[Jurat. ] 


(3). Loring Coes, one of these present defendants, bought the 
said Taft patent of 1863, and in 1869 reissued the same, and he 
signed a specification, in procuring that reissue, [Complainant’s 
Exhibit Taft’s 1869 Reissue Patent—record page 108,] which con- 
tains the following language : 


‘* The nature of the said Taft’s invention relates to a mode of constructing the 
Coes wrench, patented April 16, 1841, in such manner that the handle shall be relieved 
from the back thrust or strain of the rosette screw, when the wrench is used. In my 
said wrench the rosette presses against the ferrule, and the ferrule in turn against the 
front end of the handle whereby the handle was often split and broken.” 


(4). Joshua S. Wheeler, a witness in defendant’s behalf, and 
speaking of a Coes wrench of 1841, said [X-Int. 10—record 
page 24]: | 

“‘T have used that same kind of a wrench when it would bear back so as to split the 
wood handle.” 
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(5). Said George C. Taft, as a witness for defendants, in this 
case, spoke of a subsequent thing and said that it [Int. to—record 
page 28]: | 

‘* Prevents forcing the ferrule into the wood as was the case in the old Coes 


wrench,” 


Complainant’s Patent of 1865. The next thing in order of 
time proper to be considered is the original of the reissued patent 
in suit, the patent to Jordan & Smith, No. 50,364, dated 
October 10, 1865, (record page 75.) 


Complainant’s Original 
Patent of 1865. 


C 
‘te, 
~~ 
PD. Trunaionof adiasti 
. , Lrunnionofl adjusting screw. 
A, Wrench bar. | = 3 j $ 
—| Li mr, 4, Step-plate. 
7 Yj Z, , 4, f ia D ’ 
B, Wooden handle. E// Yy ff 


F, Nut between step-plate and 


C, Adjusting screw. wooden handle. 


Extract from complainants’ original specification (record page 76): 


‘By this arrangement the wrench is made far stronger than it 
would otherwise be and therefore more durable. In the ordinary 
wrench the strain comes upon the wooden handle, which is hardly 
ever scured sufficiently firm to withstand the great strains to 
which the several parts of the wrench are oftentimes subjected. 
In our wrench the entire strain falls upon the nut and this is 
secured on the bar of the wrench tightly and firmly against the 
ferrule and step, against which latter bears a nut which operates 
the sliding jaw of the wrench. The casual displacement of this 
nut F is not possible for it is firm enough to withstand any strain 
that the wear is capable of subjecting it to.’ 
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Harvey Water's Testimony. | Defendant's expert, record page 51. | 


X-Int. 38. Does the nut under the step in the wrench described in complainants 
reissue perform the office of relieving the handle from end thrust well and thoroughly ? 
Ans. Yes. 


After this straightforward statement of Mr. Waters, defendants’ 
expert witness, there can be no doubt of the perfect efficacy of 
complainant’s invention in remedying the serious defects of the 
Coes patent of 1841. On the other hand George C. Taft’s 
attempts at remedying these defects, illustrated in his two patents 
of 1858 and 1863, were entire failures. The testimony next 
quoted refers only to Taft’s patent of 1863 but his patent of 1858 
had not only the defects of the patent of 1863 but others in 
addition to those, and this is a matter of course. 


Fames Shepard’s testimony. [Complainant’s expert, record 


page 65. ] 

Int. 20. Does the wrench described in Taft’s patent of 1863 possess the mechanical 
characteristics of complainant’s patented wrench ? 

Ans. It does not. First, because the end thrust is received near the end of the 

peripheries of the rosettes on the screw, whereby a much greater friction is caused than 
there is where the end-thrust comes upon the screw or rosette at a point nearer its axis, 
as in complainant’s wrench, and this at all times, under all conditions. Second, in the 
Taft wrench when an object is griped between its jaws with a light pressure the friction 
is so great that it would be difficult to revolve the screw and rosette with the fingers 
so as to make the jaws pinch tighter. Under the same conditions the screw and 
rosette of Complainant’s patented wrench can be easily revolved by the fingers. 
Third, The slots in the wrench bar in Order to be of service, must be made of such a 
depth as to materially weaken the bar at a vital point. Fourth, as the rosettes of the 
screw cannot be slipped end-wise directly into place, but must be moved a little dis- 
‘tance at right angles with its axis, an undesirable looseness either in the fitting of the 
screw or the sliding jaw or both, is necessitated, in order to get the parts into place. 
This is not so in complainant’s patented wrench, because the screw can be slipped end- 
wise into place without any movement whatever transversely to its axis. F72/th, the 
end-thrust of the screw in the Taft patented wrench is all brought to bear at a point 
quite remote from its axis, so that under great pressure the tendency to throw the 
rosette out of the slot will be so great as to be liable to bend the screw. This dange, 
is increased by locating the bearing surfaces of the rosette further away from the lower 
end of the screw, so that the greater number of rosettes that are employed, the greater 
the danger of bending the screw. In the complainant's patented wrench there is no 
such tendency to bend the screw, because’the end-thrust is received by the end of the 
screw and at a point on all sides of its axis. Sixth, the duplication of the rosettes 
necessarily occupies a much longer space on the screw than the single rosette, as in 
complainant's patented wrench, whereby materially reducing the bending capacity of 
the jaws or else necessitating a longer wrench-bar or a shorter handle. 


| 
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Luke Chapman's testimony. [Record page 18]: 


Int. 1. What is your name, age, residence and occupation ? 
Ans, My name is Luke Chapman; my age, 40 years; my residence, Collinsville, 
Conn. ; and my occupation, I am master-mechanic for the Collins Company, and have 


held that position for the last sixteen years. 
Int. 2. State whether the Collins Company have’made and sold wrenches like 


those described and claimed in complainant’s reissue patent No. 5,294, and if they 


have, to what extent. 
Ans. They have made and sold wrenches under that patent, which they own, 
About 400,000 wrenches have been made and sold by them, between November, 1866, 


and the present date. 
[ Date of this testimony November 29, 1878. ] 

Int. 3. State, if you know, what wrench, if any, prevailed in the market prior to 
the introduction to the market of this Jordan & Smith wrench; by which, I mean, a 
wrench like that described in complainant’s reissued patent No. 5,294. 

A. Awrench manufactured by the Coes Company of Worcester, Massachusetts, 
called Coes Wrench, like the one I now hold in my hand, which I now offer in 


evidence. 
{ The said wrench is put in evidence, and marked “ Complainant’s Exhibit Coes’ 
Old Wrench, Nov. 29, 1878. William H. Myer, Special Examiner.” ] 


Int. 4. State if you know what style of wrench, if any, has prevailed in the mar- 
ket since the introduction to the market of what I have styled the Jordan & Smith 


wrench. | 
Ans. The wrench like Complainant’s Exhibit Defendants’ Manufacture, which 


exhibit I now hold in my hand. 


This testimony is not contradicted. 


RECAPITULATION. 


It is thoroughly proved — 
1. THE COES 1841 WRENCH HAD SERIOUS DEFECTS. 


Defendant:Loring Coes expressly states the principal of these- 
defects in the specification signed by him when he reissued 


Taft’s 1863 patent [record pages 108, 109. ] 


2. THE DEFECTS OF THE COES 1841 WRENCH WERE 
THOROUGHLY CURED BY COMPLAINANT'S PATENTED INVENTION. 


Defendents expert Hervey Waters expressly so states in 
answer to cross int. 38 [record page 51.] 


3. BEFORE COMPLAINANT'S PATENT ISSUED IN 1865, THE 


ae 
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COES WRENCH OF 1841 DOMINATED THE MARKET. AFTER 
THAT, COMPLAINANT’S PATENTED WRENCH DOMINATED THE 


MARKET. 


L. Chapman's testimony. [Ints. 1-4, record page 18.] 


4. DEFENDANTS MADE AND SOLD THE COES WRENCH IN 
VAST NUMBERS, AT WORCESTER, MASS., FROM 1841 To 1865. 
E. F. DIXIE, A COMPETING WRENCH MANUFACTURER MADE 
AND SOLD THE DIXIE WRENCH IN LARGE NUMBERS FROM 
1851 TO 1854 AT WORCESTER, MASS. DEFENDANTS KNEW 
WELL OF BOTH WRENCHES: THE DEFENDANTS KNEW WELL 
THE DEFECTS OF THE COES 1841 WRENCH. YET, EVEN 
THOUGH DEFENDANT LORING COES, IS A NOTABLE INVENTOR, 
THE COMBINATION OF THE STEP-PLATE WITH A NUT IMMEDI- 
ATELY UNDER IT NEVER OCCURRED TO DEFENDANTS. IT IS 
NOT POSSIBLE TO PRODUCE MORE CONCLUSIVE EVIDENCE OF 
THE NON-OBVIOUS CHARACTER OF AN IMPROVEMENT THAN IS 
THUS FURNISHED AS TO COMPLAINANT’S PATENTED IMPROVE- 


MENT. 


} 4 


5. GEORGE C. TAFT, OF WORCESTER, MASS., A PROLIFIC 
WRENCH INVENTOR, KNEW WELL OF THE COES 1841 WRENCH, 
OF ITS DEFECTS, AND ALSO OF THE DIXIE WRENCH. YET IT 
NEVER OCCURRED TO HIM TO PUT A NUT IMMEDIATELY UNDER 
THE STEP-PLATE BUT IN ATTEMPTING TO ATTAIN THE SAME 
END, HE TOOK OUT HIS TWO USELESS PATENTS OF 1858 AND 
1863. STRONGER PROOF OF THE NON-OBVIOUS*CHARACTER OF 
COMPLAINANT'S PATENTED IMPROVEMENT IT IS NOT POSSIBLE 
TO DEVISE. 


Now apply to this case the following correct principle: 


‘It is further argued, * * *, that the combination set forth 
‘in the * claim is a mere aggregation of old devices already 
‘well known, and therefore it is not patentable. This argument 
‘would be sound if the combination claimed * * was an 
‘obvious one for attaining the advantages proposed—one which 
‘would occur to any mechanic skilled in the art. But it is plain 
‘from the evidence and from the very fact that it was not sooner 
‘adopted and used, that it did not for years occur in this light 
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‘to even the most skilled persons. It may have been under their 
‘very eyes; they may almost be said to have stumbled over it, 
‘but they certainly failed to see it, to estimate its value and to 


‘bring it into notice.”’ 
Webster Loom Co. v. Higgins, et al. 105 U. S. 580, Supreme 
Court, 1882, 


That complainant’s patented improvement embodies patentable 
invention seems to be thoroughly established. 


WM. EDGAR SIMONDS, 
Of counsel with appellant. 
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Supreme Court of the United States, 


——_-—— 
OCTOBER TERM, 1888. 


No, 164. | ‘ 
THE COLLINS COMPANY, 


Ce 


~LORING COES AND MELVIN 0. WHITTIER. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED. STATES 
FOR THE DISTRICT OF MASSACHUSETTS. 


BRIEF FOR THE APPELLEES. 


—— 


GEORGE L. ROBERTS, 
of Counsel for the Appellees: 
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Supreme Court of the Clnited States. 


OCTOBER TERM, 1888. 


THE COLLINS COMPANY, 


APPELLANT, 


Vv 


-LORING COES AND MELVIN 0. WHITTIER. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF MASSACHUSETTS. 


BRIEF FOR THE APPELLEES. 


GEORGE L. ROBERTS, 
of Counsel for the Appellees. 


BOSTON: 
ALFRED MUDGE & SON, LAW PRINTERS, 24 FRANKLIN STREET. 
1888. 
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Tar CoLumns COMPANY, APPELLANT, 
Vv. 
Loring Corks AND MELVIN O. WHITTIER. 


BRIEF FOR THE APPELLEES. 


[DEFENDANTS IN THE COURT BELOW. | 


STATEMENT OF THE CASE. 


This is an action brought on a bill in equity against the defendants 
(the appellees herein) for alleged infringement upon the patent, 
REISSUE No. 5294, granted February 25, 1873, to the Collins Com- 
pany (the appellant herein) as the assignee of Lucius Jordan and 
Leander E. Smith for Improvement in Wrenches. 

The patent in suit is a second reissue of an original patent granted 
more than seven years and four months previously, to wit, No. 50364, 
dated October 10, 1865. 


Kxhibit Complainant’s Original Patent, pp. 75-77 [ 7r. Rec. }. 
Exhibit Complainant's R-issued Patent, pp. 78-80 [ Tr. Rec. ]. 


Before proceeding to discuss the merits of the cause, it will be 
well to state briefly its history. The original bill of complaint was 
filed June 5, 1875, and the pleadings were completed October 22, 
1875. Afterwards, for the purpose of eliminating from the contro- 
versy all other patents except that now in suit, an amended bill of 
complaint and a correspondingly amended answer were filed April 
16, 1878. 


Transcript of Record, pp 1-8. 


Evidence was thereafter taken, and the cause was brought to hear- 
ing before JupGE Lowe zt, who, on July 24, 1880, rendered an opin- 
ion deciding that the first claim of complainant’s reissue was valid 
and had been infringed ; that the second claim was void for want of 
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2 PROCEEDINGS IN THE COURT BELOW. 


novelty ; and that the third claim had not been infringed by the de- 
fendants. 
Opinion of the Court (July 24, 1880), pp. 149-151 [ 77. Rec.]. 


On October 6, 1880, the complainant filed in court a certified 
copy of what purported to be a disclaimer filed in the Patent Office, 
August 9, 1880, for the purpose of eliminating from the patent in 
suit the second claim, which had been held by the court to be void 
for want of novelty. | 

Certified copy of Disclaimer, pp. 10, 11 [T7r. Rec. }. 


Thereupon an interlocutory decree was entered, affirming the 
validity of the patent as to the first and third claims, and referring 
the cause to a master (pp. 11, 12 [7r. Rec.]). But on December 
7, 1880, the defendants filed a petition that the decree be vacated 
and that leave be granted to amend the answer and to take further 
evidence which had been newly discovered (pp. 12,13 [ Tr. Rec.]). 
This petition was refused by the court; but JupGE LOWELL, in 
delivering his opinion, referred to another action by the complainants 
then pending aguinst different defendants, wherein the new evidence 
could be investigated, and stated that the understanding was that 
final decree in the present suit might be delayed until the other 
cause had been brought to hearing. 

Opinion of the Court (May 21, 1881), pp. 147-149 [ Tr. Rec. ]. 


That other cause so referred to was the suit of The Collins 
Company v. John H. Coes et al., which was afterwards heard be- 
fore Mr. JusTicE Gray and JupGE NELson, and on July 30, 1884, 
was decided adversely to the complainant, on the ground that the 
patent in suit was void for want of novelty in the invention dis- 
closed by it. 

Opinion of the Cv-urt (July 30, 1884), pp. 151, 152 | Tr. Rec. ). 


Soon afterwards, the defendants in the present cause filed a peti- 
tion for rehearing, setting forth that the same issues of novelty and 
infringement were involved as in the other suit, and that a similar 
decree ought to be entered therein. 


Motion for rehearing and to vacate decree (filed August 21, 1884), pp. 13, 
14 [T7r. Rec.]. 
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DEFENCES SET UP HEREIN. 3 


This petition was heard before Mr. Justice Gray and JUDGE 
NE son, September 3, 1884; and the court accordingly vacated the 
interlocutory decree and entered a final decree dismissing the com- 
plainant’s bill. 


Final decree (September 3, 1884), p. 14 [7r. Rec. ]. 
The complainant then appealed the cause to this court. 


‘The defendants in the case at bar have four separate defences to 


‘make, namely : 


First. The patent in suit does not disclose a patentable inven- 
tion in view of the prior state of the art. 

Second. The patent is a reissue which describes and claims a 
different invention from that for which the original patent was 
granted. 

Third. This reissue was taken too long after the date of the 
original patent to be permitted upon equitable grounds, even if 
otherwise unobjectionable. 

Fourth. The claims of the patent in suit, when construed so as 
to embrace only the specific differences between the structure 
described and what had preceded in the art, are not infringed by 
the defendants’ manufacture complained of. 


Each of these defences will be considered in turn; but the first 
demands especial attention because it constitutes the ground upon 
which the court below dismissed the complainant’s bill. 


It is necessary, however, at the outset, to obtain a clear under- 
standing of the particular subject matter in controversy, und to this 
end, the reissued patent in suit and the original patent upon which 
it is founded are here printed in parallel columns, with the corre- 
sponding parts in each placed side by side, as far as possible ; but 
the specifications of the two patents are drawn in such different 
language that they present only few points of resemblance. There is 
not difference enough between the drawings of the two patents to call 
for any comment in this connection; and the drawing of the reissue 
will answer for the references made in both specifications, 


DRAWING OF REISSUED PATENT NO. 5294. 


MEG. 2. 
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ORIGINAL PATENT NO. 50364. 
DaTED OCTOBER 10 1865. 


To all whom it may con ern: 

Be it known that we, Lucius Jor- 
dan and Leander E. Smith of South- 
inyton, in the county of Hartford 
and State of Connecticut, have in- 
vented new und useful Improve- 
ments in Wrenches, and we do bh r- 
by declare that the following is a 
full, clear, and exact description 
thereof, which will enable those 
skilled in the srt to make and use 
the same, reference being had to the 
accompanying drawing, forming part 
of this specification, in which — 


Figure 1 is a side elevation of a 
wrench, with a part in section to 
show the application of our inven- 
tion. 

Figure 2 is a top or face view of 
the ferrule or step we use as a bear- 
ing for the nut, which operates the 
sliding jaw of the wrench. 


OF ORIGINAL AND REISSUE. 


REISSUED PATENT NO. 5294. 
DATED FEBRUARY 25, 1873. 


To all whom it may concern: 

Be it known that Lucius Jordan 
and Leander E. Smith of Scuthing- 
ton, in the county of Hartford and 
State of Conne.ticut, inven'ed a 
new and useful Improvement in 
Wrenches of which te following is 
a specification. 


Nature and Objects of the Invention. 


The object of this invention is 
the prevention of end thrust or 
back pressure on the wooden handle 
of wrenches, which has heretofore 
availed to quickly destroy such wood- 
en handles, and, in destroying the 
handles, has left the working parts 
of the wrench which depended upon 
the handles for support without such 
support, so as to injure and effectu- 
ally impair their working qualities 
and effigiency ; and is accomplished 
by so connecting the step which 
forms a bearing for the lower end of 
the screwrod with the bar which 
forms the main part of the wrench 
that the back pressure put upon the 
step by the screw-rod will be direct'y 
transmitted to the wrench-bar at the 
place of connection therewith, and 
will not le trarsmitted to and mainly 
put upon the wooden handle. 


Description of the Accompanying 
Drawing. 
Figure 1 is a side view of the 
whole wrench, the part below the 
dotted line x x being in section. 


Fig. 2 is a top or plan view of the 
step which forms a bearing for the 
lower end of the screw-rod. 


6 COMPARISON OF ORIGINAL AND REISSUE. 


ORIGINAL PATENT NO. 50364. 


Figure 3 is an inverted plan view 
of the nut, which bears against the 
ferrule, and which is recessed to re- 
ceive the handle. 

Similar letters of reference indi- 
cate like parts. 

Our invention consists in the em- 
ployment or use of a ferrule or step, 
into which is fitted to work the end 
or journal of the screw-rod, which 
carries the nut by which the sliding 
jaw of the wrench is operated, and 
against which the said nut bears; 
and it further consists in the use of 
a nut, which is screwed up on a 
thread cut on the bar of the wrench, 
so that it will bear against the said 
ferrule or step and keep it rigidly in 
place, by which arrangement a strong 
and durable wrench is obtained, as 
will be hereinafter explained. 

To enable others to understand 
our invention, we will proceed to 
describe it. © 


A ‘represents the bar of the 
wrench, one part of which is made 
of the usual shape, and has the slid- 
ing jaw 6 attached in the ordinary 
way; the other end is made of a 
form capable of receiving upon it the 
wooden handle G of the wrench. 

C is the-screw rod, and D the nut 
for operating the sliding jaw B of 
the wrench. 

E isa ferrule or step into which 
rests one end, or, rather, the journal 
of the screw-rod C, as shown clearly 
in Fig. 1. 


The form of. the ferrule or step E 
is shown clearly in Fig. 2, the hole 
a being for the admission through it 
of the bar A, which carries the han- 
dle of the-wrench, and the recess a’ 
for a bearing or journal box for the 
screw rod C. This ferrule or step, 
when in a proper position on the bar, 
rests against.a shoulder, 6, upon the 
bar A, as will be understood by ref- 
erence to Fig. 1. 
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General Description. 


The letter A indicates the wrench- 
bar, flatsided down to the under side 
of the step #, and from thence 
downward cylindrical, or of other 
convenient shape, so as to take upun 
it the wooden handle G. B is the 
movable jaw. 

The letter C indicates the screw- 
rod, and D the rosette by which it is 
turned. 

The letter EZ indicates the step, in 
which is the bearing » for the lower 
end of the screw-rod, and also the 
hole a to admit the bar A, and fit- 
ting up against the shoulder 0. 
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On the bar A, just below the place 
where the ferrule or step Z encircles 
it, there is cut a screw thread c, on 
which is fitted to screw a nut F, 
which is to be screwed up firmly 
soainst the ferrule or step E# before 
the wooden handle G is put upon 
the wrench. 


A reeess d is made in the lower 
face of this nut F to receive the 
handle G of the wrench, said handle 
being secured in place by a nut o at 
the lower end, in the usual way. 


By this arrangement tle wrencl: 
is made far stronger than it would 
otherwise be, and therefore more 
durable. 

In the ordinary wrench the strain 
comes upon the wovden handle, 
which is hardly ever secured suffi- 
ciently firm to withstand the great 
strains to which the several parts of 
the wrench are oftentimes subjected. 
In our wiench the entire strain falls 
upon the nut, and this is secured on 
the bar of the wrench tightly and 
firmly against the ferrule or step, 
against which latter bears the nut 
tht operates the sliding jaw of the 
wrench. A casual displacement of 
this nut F is not possible, and it is 
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On the bar A, just below the step 
FE, is cut the screw-thread 7, on 
which screws the nut F, forming a 
projection from the wrench-bar on 
which rests the step #, and thus 
transmits the back pressure put upon 
the step directly to the wrench-bar 
at the p'ace of connc ction therewith, 
and thus relicves the wooden handle 
therefrom, the connection of the step 
with the bar being made in such man- 
ner that the step may be removed or 
taken off the bar without any cut- 
ting or abrasion of parts. 

The nut not only supports the 
step, but can be made to rigidly fas- 
ten the step to the bar by screwing 
it firmly up against the step so as to 
gripe ‘it between itself and the 
shoulder 6, thus giving the nut, so 
to speak, a double office, viz., that 
of supporting the step, and, also, 
that of fastening it rigidly to the bar. 

The nut is interiorly recessed at d 
for the purpose of forming a ferrule 
for the top of the wooden handle. 

Heretofore the part designed to 
perform the office of the step # has 
rested directly on the wooden han- 
dle, which was secured upon the bar 
by a light nut, 0, at the lower ex- 
tremity of the bar, which is the 
present method of fastening on the 
handle. 
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firm enough to withstand any st:ain 
that the wear is capable of subject- 
ing it to. 

The wrench operates easily, and 
it is not likely to get out of order. 


What we claim as new, and desire 
to secure by Letters Patent, is, 


1. The step EZ, when held in 
place upon the bar substantially as 
and for the purpose herein set forth. 
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It is kuown that, previous to this 
invention, steps have been forged or 
otherwise produced solid with the 
bar, and this became as much a part 
of it as the solid head at extremity 
of bar; and also by riveting to reach 
similar result; but such method, by 
making a permanent fastening, ren- 
ders it impossible, or a work of great 
difficulty, to displace the step in 
order to remove the sliding jaw for 
repairs. It will be observed that, 


while JORDAN and Smitn’s method of 


fastening is as firm as the permanent 
fastenings last above referred to, 
their step can readily be removed 
and again put in place at pleasure. 

It is believed that SmirH and Jor- 
DAN were the first to secure easy di- 
visibility of step and bar, together 
with a fixed or stationary step when 
in position, and at the same time 
supporting the step, when in posi- 
tion immediately by the bar, and not 
mediately through the handle, as the 
manner had been. 

As a matter of definition, the 
JORDAN and SmitH method of fasten- 
ing and supporting the step when in 
position is denominated “ removable” 
hereinafter in contradistinction from 
a connection and support made by 
forging or otherwise producing the 
step in one solid piece with the har, 
and therefore a part of it; or by 
riveting it thereto, or the like. 


Clainis. 


1. The step, combined with tl.e 
wrench-bar and supported by the nut 
F, or its equivalent, at the place 
where the step is connected with the 
bar, in such manner that the step 
can be removed from the bar with- 
out cutting or abrasion of parts. 
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?. The nut F, fitted to screw 
upon the bar A, so that one of its 
sides or faces will rest avainst the 


step E, and the other recessed to re- 


ceive the upper end of the handle, 
substantially as described. 

4. The combination of the step 
E. screw-rod C, nut D, and nut FP, 
substantially as herein shown and 
described. 


REISSUED PATENT NO. 5291. 


2. The nut F, combined with the 
wrench-bar, and interiorly recessed 
at d, for the purpose set forth. 


3. The nut F, combined with the 
threaded bar. and performing tie 
(ffice of stpporting the step, and 
tlso of rizidly fastening it to the bar, 


for the purpose set forth. 


1. The patent in suit is void for want of pat2ntable 
invention. | 


The structure described and shown in the complainant’s rei-sue, 
as well as in the original patent, consists of the following parts: 
(1) a bar intended to serve the purpose of a mechanical lever and 
known as the wrench-bar; (2) a fixed jaw forged upon the upper 
end of the wrench-bar; (3) a movable jaw which slides upon the 
wrench-bar and is supported in such manner that its working face 
is kept always parallel to the working face of the fixed jaw; (4) a 
screw-rod parallel with the wrench-bar and fitted to turn in a cor- 
respondingly threaded hole through the lower part of the movable 


jaw for the purpose of adjusting the position of such movable jaw ; 


(5) a rosette upon the lower end of the adjusting screw-rod, by 
which to turn the latter; (6) a step-plate surrounding the wrench- 
bar and serving as «a support for the lower end of the adjusting 
screw-rod; (7) a nut screwed upon the wrench-bar immediately 
beneath the step-plate and provided with a recess on its under side 
to receive the upper end of the handle; (8) a wooden handle sur- 
rounding the remainder of the wrench-bar and secured by a nut at 


its extreme lower end. 


This entire structure, with the sole exception of the nut screwed 
upon the wrench-bar just above the handle, was patented to the 
defendant, Loring Coes, April 16, 1841, and has ever since been 
known in the market as the Coes wrench. 


10 THE PRIOR STATE OF THE ART. 


In the manufacture of the Coes wrench, however, the ferrule 
which embraces the upper end of the handle has always been 
attached to and made integral with the step-plate. : 


Exhibit Coes Original Patent, pp. 80-82 [ 7r. Rec.]. 

Exhibit Coes 1849 Reissue, pp. 83-85 [ 7r. Rec. ]. - 

See also Exurpir CokS WRENCH, ORIGINAL MANUFACTURE (an original specimen ! 
made before 1850). 

Joshua S. Wheeler, int. 2, pp. 23, 24, [7r. Rec.]. 


[For further presentation of the evidence upon this point, see pp. 28-31, 


infra. | 


The single feature which distinguishes the wrench described and 
shown in the complainant’s patent in suit from the wrench patented to 
the defendant, Loring Coes, in 1841, namely, the recessed nut screwed 
upon the wrench-bar just above the wooden handle, is an old device 
used in other wrenches for the same purpose. 


During the years 1851 to 1854 there were manufactured in large 
numbers by one E. F. Dixie, now deceased, at Worcester, Mass., 
wrenches which differed from the Coes wrench chiefly in having the 
screw for adjusting the position of the lower jaw, upon a sleeve 
which surrounded the wrench-bar, instead of upon a solid rod at one 
side of the wrench-bar. 


But the adjusting screw sleeve of. this Dixie wrench, like the 
adjusting screw rod of the Coes wrench, had at its lower end a 
rosette for the thumb of the operator to bear against in turning it, 
and was supported there on a step formed by the upper end of pre 
cisely such a nut, screwed upon the wrench-bar just above the 
wooden handle, as is contained in the wrench described and shown 
in the complainant’s patent in suit. 


See EXuiIBit Dix1e WRENCH (an original specimen made in 1853). 
George W. Wakefield, ints. 2-8, pp. 19, 20 [ 77. Rec.]. 

Edmund Crosby, ints. 2-15, pp. 21-23 [ Tr. Rec.}. 

Henry S. Crosby, ints. 2-10, pp. 26, 27 [ Tr. Rec.]}. 

George C. Taft, ints. 2-5, pp. 27, 28 [{ Ti. Rec.]. 


[For further presentation of the evidence upon this point, see pp. 31-33, 


infra. | 
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This nut in the Dixie wrench had three parts, each performing a 
distinct office. 

First. Its upper end constituted a step on which the. adjusting 
screw for the movable jaw was supported and turned. 

Second. Its interior surface was threaded and screwed upon the 
wrench bar, whereby the wooden handle of the wrench was relieved 
from the strain due to the back thrust of the movable jaw. 

Third. Its lower end was recessed to receive the upper end of 
the wooden handle and to serve as a ferrule for it. 


The only difference between the Dixie wrench and the complainant's 
wrench is that the latter has above the nut here under consideration a 
separate step-plate and the adjusting screw-rod of the Coes wrench. 
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SINCE 1850. 
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But surely the Dixie wrench would not become a substantially 
different structure if 2» metal washer was interposed between the 
upper end of the nut and the lower end of the adjusting screw 
sleeve ; nor would the complainant’s wrench become a substantially 
different structure if the step-plate was made solid with the nut. 


In either case the functions of the nut would be precisely the same, 
namely, (1) to support the adjusting screw; (2) to transfer the 
strain of the back thrust directly to the wrench-bar ; and (3) to fur- 
nish a socket for the upper end of the handle. 


The prime question for judicial determination, therefore, is 
whether the application of this nut used upon the Dixie wrench to 
the older Coes wrench, to serve the same purpose in the same way 
and at the same place, constituted a patentable novelty. 


DA AAA 


CoEs PaTENT, DIXIE MANUFACTURE, COMPLAINANT’S PaT- 
APRIL 16, 1841. 1851-1854. ENT IN SUIT. 


This question the court below has decided in the negative. The 
opinion of Mr. Justice Gray sums up the facts, and the conclusions 
of law thereon, as follows : — 


“The parallel screw-rod, with a rosette thereon, to work the 
movable jaw, and resting upon a ferrule or step, had been intro- 
duced in the original Coes wrench patented in 1841; and long be- 
fore the issue of the patent to Jordan and Smith in 1865, large num- 
bers of the Hewitt or Dixie wrench had been made and sold, in which 
there was no separate screw-rod, and the screw that worked the 
movable jaw revolved on the main bar, but that screw rested on a 
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ferrule or step which was secured sometimes by driving it on undei 
heavy pressure, and sometimes by a nut screwed under it on the bar. 

“ The application to the bar of the Coes wrench, for the purpose of 
securing and supporting the step and resisting the strain, of a nut 
already in use for the same purpose on the Hewitt or Dixie w rench, 
lacks the novelty of invention requisite to support a patent within 
the decisions of the Supreme Court at the last term, which have in 
effect overruled the earlier decision of this court in the suit of this 
complainant against Loring Coes and others, reported in 5 Banning 
and Arden, 548. Pennsylvania Railroad vy. Locomotive Engine 
Safety Truck Co., 110 U.S. 490; Bussey v. Excelsior Manuf. Co., 
110 U. 8. 181; Double Pointed Tack Co. v. Two Rivers Manuf. 
‘Co., 109 U.S. 117; Phillips v. Detroit, 111 U. S. 604. 

“The complainant’s patent bemg void for want of novelty, it be- 
comes unnecessary to consider the other defences.” 


Opinion of the Court (July 30, 1884), pp. 151, 152 [7?r. Rec. ]}. 


Numerous kindred decisions have been rendered by this court 
since those referred to in the opinion of the court below, and among 
them the following may be cited as most nearly applicable to the 
state of facts presented by the case at bar : — 


Morris v. McMillin, 112 U. S. 244, 248, 249. 

Stephenson v. Brooklyn Railroad Co., 114 U. S. 149, 154, 
156, 158. 

Pomace Holder Co. v. Ferguson, 119 U.S. 335, 338. 

Thatcher Heating o v. Burtis, 121 U. S. 286, 294, 295. 

Hendy v. Miners’ Iron Works, 127 U.S. 370, 375. 


Furthermore, the complainant corporation itself, in the disclaimer 
filed by it in the Patent Office, August 9, 1880, has admitted that for. 
the purpose set forth in the reissued patent here in suit the recessed 
nut screwed upon the wrench-bar above the top of the handle, as 
therein described and shown, was older than the invention of Jordan 
and Smith, the grantees of the original patent; and that the only 
thing which they could be said to have invented was the association 
of such a nut for the same purpose with the specific features of an 
old Coes wrench. 


The language of that disclaimer is as follows : — 


‘¢ Further, that said The Collins Company has i:ecason to believe that 
through inadventence an! mistake the second clause of claim made in said 


14 EFFECT OF COMPLAINANT'S DISCLAIMER. 


last mentioned reissued letters patent in the following words, to wit: ‘ 2. 
The nut F, combined with the wrench-bar and interiorly recessed at d, 
for the purpose set forth’— is too broad, including that of which said 
Jordan and Smith were not the first inventors. 

*¢ Said The Collins Company, therefore, hereby enters its disclaimer to 
‘the nut F, combined with the wrench-bar and interiorly recessed at d, for 
the purpose set forth,’ except when siid recessed nut and wrencli-bar are in 
combination with the handle (G), the step or step-plate (I), the serew- 
rod (C), and the movable jaw (13) of the wrench substantially as is shown 
and described in said last mentioned reissued letters patent.” 


Certified Copy of Disclaimer, pp. 10, 11 [7r. Rec.]. 


It should be noted in passing that the attempt thus made to inject 
into the patent a new claim fora different invention is undoubtedly 
‘inadmissible and ineffectual (Hailes v. Albany Stove Co., 123 U. S. 
582, 586, 587) ; but the point to which attention is here especially 
called is that by this disclaimer it stands confessed that Jordan and 
Smith were not the first inventors of “the nut F, combined with the 
wrench-bar, and interiorly recessed at d, for the purpose xet forth ” ; 
that is to say, for the purpose of (1) relieving the wooden handle 
from back pressure ; (2) permitting the step to be removed from the 
wrench-bar without cutting or abrasion of parts ; (3) supporting the 
step upon which the adjusting screw rests and turns; (4) fastening 
the step rigidly to the bar; and (5) forming a ferrule for the top of 
_the wooden handle ; each and all of which offices are set forth in the 
reissued patent in suit, as the purpose for which the nut F is com- 
bined with the wrench-bar, and interiorly recessed at d. 


And the disclaimer, when so interpreted, is strictly in accordance 
‘with the facts, because the recessed nut, screwed upon the bar of the 
prior Dixie wrench, just above the wooden handle, had constituted, 
by the shoulder which it made at its upper end, a step upon which 
the adjusting screw rested and turned, and consequently it served 
not only (1) to relieve the wooden handle from the strain of back 
pressure, but also (2) to permit the step to be removed from the 
wrench-bar without cutting or abrasion of parts; (3) to support the 
step, and (4) to fasten the step rigidly to the bar, as well as (5) to 
form by the recess at its lower end a ferrule for the top of the wooden 


handle. 
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Moreover, the attempt made by the complainant in its disclaimer 
to restate the subject matter of invention by adding to the combina.- 
tion specified in the second claim of the reissue in suit other mechan- 
ical devices not implied by the terms of that claim, — notably the 
adjusting screw-rod of the Coes wrench, —shows that the only 
novelty which could be suggested in connection with the recessed 
nut therein referred to, was its use in a wrench where the back pres- 
sure of the lower jaw was exerted through an adjusting screw-7o0d 
like that contained in the prior Coes wrench, instead of being exerted 
through an adjusting screw-s/eeve as in the prior Dixie wrench. 
Manifestly, however, such a difference in the specific means by 
which the movable jaw is adjusted, and through which its back pres- 
sure is communicated to the step-supporting nut under consideration, 
annot change or affect the functions of that nut. 


Hence it results that the complainant's disclaimer substantially 
admits all the facts upon which the opinion of the court below based 
its conclusions of law, and justifies the judicial finding that the appli- 
cation to the bar of the Coes wrench, of the nut used upon the bar 
of the Dixie wrench, to serve the same purpose in the same way, 
lacks the novelty of invention requisite to support a patent. 


Up to this point the discussion has proceeded as if the patent in — 
suit contained a claim which was coextensive with whatever of nov- 
elty could be predicated of the structure described and shown, 
whether patentable or otherwise, in view of the prior state of the 
art. It now remains to consider the claims, which the patent act- 
ually contains, and to show the want of novelty in their subject- 


matter. 


The first claim is as follows : — 

‘61, The step, combined with the wrench-bar and supported by the nut 
F or its equivalent, at the place where the step is connected with the bar, 
in such manner that the step can be removed from the bar without cutting 


or abrasion of parts.” 
Exhibit Complainant’s Reissued Patent, p 80 [ 77. Rec. ]. 
The descriptive language of the specification to which this claim 


corresponds is as follows : — 
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‘¢ On the bar A, just below the step E, is cut the screw thread ¢ on which 
screws the nut F, forming a projection from the wrench-bar, on which rests 
the step E, and thus transmits the back pressure put upon the step directly 
to the wrench-bar at the place of couneciion therewith, and thus relieves 
the wooden handle therefrom, the connection of the step with the bar being 
made in such manner that the step may be removed or taken « ff the bar 
without any cutting or abrasion of parts.” (2 

Exhibit Complainant’s Reissued Patent, p. 79 [ Tr. Rec. }. 


It is to be observed that for all the purposes of the combination 
thus described and specified, the particular form of the step E, by 
which it is adapted to receive upon its upper surface, at one side of 
the wrench-bar, the lower end of the adjusting screw-rod, is wholly 
immaterial and constitutes no part of the subject matter of this first 


claim. 


The purposes of the combination so claimed are explicitly stated 
to be (1) the immediate support of the step by the nut F; (2) the 
transmission of back pressure put upon the step, directly to the 
wrench-bar through the nut F, and (3) the removability of the step 
from the bar without cutting or abrasion of parts, by simply 
unscrewing the nut F. Nothing is here referred to which can dis- 
tinguish the step mentioned from that upon which back pressure is 
put in any wrench of another pattern; and indeed, the concluding 
paragraphs of the specification wherein the removable step of the 
patent is contrasted with steps of prior wrenches which had been 
forged solid with or riveted to the bar, show that the specific adapta- 
tion of the step to the means for adjusting the position of the mov- 
able jaw is left out of account in such connection. 


In short, the bearing s for the lower end of the screw-rod on the 
upper side of the step E is no more a part of the combination spe- 
cified in the first claim of the patent in suit than is the recess d in 
the lower end of the nut F. Neither of these features contributes 
anything to the functions or results which are recited as the pur- 
poses of the combination so claimed. 


Such being the case it will be manifest that the prior Dixie 
wrench embodied substantially the subject matter of this claim. 


—_- 
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It contained precisely the nut F of the patent in suit, screwed upon 
the wrench-bar in a corresponding position. 

It did not have a separate plate for a step, but the upper portion 
of the nut itself constituted the step upon which was put the back 
pressure exerted by the movable jaw through its adjusting screw. 


Such a nut and step combined together per- 
formed all the functions, and subserved all the 
purposes of the combination specified in the claim 
here under consideration and already hereinbefore 
enumerated, namely: (1) the immediate support 
of the step by the nut; (2) the transmission of 
back pressure put upon the step directly to the 
wrench-bar through the nut; and (3) the remov- 
ability of the step from the bar, without cutting 
or abrasion of parts, by simply unscrewing the 


nut. 
D1x1E MANUFACTURE, 
1851-1854. 

All these objects are accomplished as completely when the step 
and nut are united in one piece of metal, as when composed of 
separate pieces; and therefore the first claim ‘of the patent in suit 
was fully anticipated by the structure of the Dixie wrench. 


The second claim of this patent is in the following language : — 
‘©2. The nut F, combined with the wrench bar, and interiorly reces- ed 
at d, for the purpose sct forth.” 
Exhibit Complainant’s Reissued Patent, p. 80 [7r. Rec. ]. 


And in view of the tact that precisely the same recessed nut, com- 
bined with the wrench-bar for the very same purpose, was contained 
in the prior Dixie wrench, such claim is undoubtedly void for want 


of novelty in its subject matter. 


But whether it has been eliminated from the patent by the com- 
plainant’s disclaimer filed in the Patent Office August 9, 1880, de- 
pends upon the further question whether the qualifications stated 
therein for the purpose of converting the old claim into a new one, 
embracing by its terms a different invention, render the attempted 
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disclaimer wholly void as such, or are to be treated as mere surplus- 
age which is ineffectual to prevent the disclaimer from taking effect 


absolutely. 


The language of it is as follows :— 

‘¢Said The Collins Company, therefore, hereby enters its disclaimer to 
‘the nut F, combined with the wrench-bar and interiorly :ecessed at a, for 
the purpose set forth,’ except when said recessed nut and wrench-bar are 
in combination with the hanlle ‘G,’ the step or step-plate ‘ E,’ the 
screw-rod ‘C,’ and the movable jaw‘ B,’ of the wrench, substantially 
as is shown and described in said Jast mentioned reissued letters patent.” 


~ Certified copy of Disclaimer, p. 11 [ Tr. Rec. }. 


If the claim when thus amended could be regarded as lawfully 
interpolated into the patent, it would not present any more novelty 
in its subject matter than it had without such amendment; because 
the screw-rod and movable jaw of the wrench described in the pat- 
ent have no different effect from the screw-sleeve and movable jaw 
of the prior Dixie wrench upon the step, the nut, the bar and the 
handle, which constitute the remaining elements of the combination 
specified ; but in view of the decision of this court in the case of 
Hailes v. Aibany Stove Co. (123 U.S. 582, 587, 589), the new 
claim thus created can have no legal effect, and the complainant’s 
qualified disclaimer is inoperative and ineffectual for any purpose 
except as an admission that the second claim of the patent is void 
for want of novelty. 


The third claim of the patent in suit is as follows :— 

‘¢3. The nut F, combined with the threaded bar, and performing the 
office of supporting the step and also of rigidly fastening it to the bar, 
for the purpose set forth.” 

Exhibit Complainant’s Reissued Patent, p. 80 [ Tr. Rec.]. 


The descriptive portion of the specification which corresponds 
with this claim is as follows : — 
‘¢ The nut not only supports the step, but can be made to rigidly fasten 


the step to the bar by screwing it firmly up against the step so as to gripe 
it between itself and the shoulder 6, thus giving the nut, so to speak, a 
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double office. viz., that of supporting the step and also that of fastening 
it rigidly to the bar.” 


Exhibit Complainant’s Reissued Patent, p. 79 [77r. Rec. ]. 


The purpose of supporting the step by the nut F screwed upon 
the threaded wrench-bar has already been considered in connection 
with the first claim. That purpose is the transmission of the back 
pressure put upon the step directly to the wrench-bar through the 
nut F, in order to relieve the wooden handle from such strain; but 
the purpose of fastening the step rigidly to the wrench-bar by 
_means of the nut F must be the same, namely, the relief of the 
wooden handle from the strain of back pressure; because in the 
Coes wrench, as patented in 1841, and as manufactured thereafter 
from that time forward, the step-plate was rigidly fastened to the 
wrench-bar by being griped between a shoulder above it upon the 
bar, and the handle below it backed up by a nut screwed upon the 
lower extremity of the bar. 


This construction is described in the specification of the reissue of 
Coes patent taken June 26, 1849, in the following language : — 

‘¢TIn the accompanying drawings (A) represents a quadrangular bar of 
metal with a permanent or hammer jaw (C) at one end, the other end 
being reduced in size to pass through a handle (L) secured to it by a nut 
(M). Between the ferrule uf the handle und the shoulder of the bar an tron 
plate (I) is griped by the securing of the hundle on to the bar,’ ete. 


Exhibit Coes 1849 Reissue, p. 84 [ Tr. Rec.]}. 


The handle L thus intervening between the step-plate I and the 
supporting nut M of this Coes wrench was in effect merely a long 
washer through which the nut acted to gripe the step-plate between 
it and the shoulder on the bar; and so far as that function is con 
cerned the nut M of the Coes wrench was the same as the nut F of 
the patent in suit. 

Hervey Waters, int. 10, pp. 37, 38 [7r. Rec. ]}. 


Furthermore, the only possible object of griping the step-plate 
between a shoulder above it on the bar and a nut screwed upon the 
bar below it is to hold it rigidly fixed in position ; but this object is 
fully attained by making the step and nut of one and the same piece 
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of metal, as in the Dixie wrench, so that for all the purposes speci- 
fied in the third claim of the patent in suit “the nut F, combined with 
the threaded bar ” therein mentioned, was completely anticipated by 
the same combination in the prior Dixie wrench, and the claim itself 


is void for want of novelty. 


II. The reissue here in suit is not for the same inven- 
tion as was the original patent. 

In the original patent there is some indication that the patentees 
supposed themselves to be the first inventors of the step-plate upon 
which the lower end of the adjusting screw-rod bears and turns ; but 
no such claim on their behalf could be sustained in view of the fact 
that the patent granted to Loring Coes, April 16, 1841 (pp. 
80-82, Tr. Lec.), described and showed the very same step-plate in 
| a wrench of the same pattern. 


= Taking into account, however, the whole specification of the 
original patent here under consideration, including the claims thereof, 
| it is evident that the invention intended to be described and claimed 
| resulted from the employment of the nut F screwed upon the 
wrench-bar to hold the step in place and to take the strain which 
would otherwise fall upon the wooden handle. To this was added 
the subordinate feature of invention constituted by the recess in the 
lower end of the nut F to receive the top of the handle. , 


The first claim of the orginal patent therefore, when given the 
most liberal interpretation of which it is capable, is for the step E 
when held in place by the nut F screwed upon the wrench-bar for 
the purpose of transferring from the step directly to the bar the 
strain which would otherwise come upon the wooden handle. 


This is substantially the invention which the court below gave the 


patentees credit for, and which, in view of the prior use of the same 
recessed nut upon the Dixie wrench for the same purpose, although 
not in combination with a separate step-plate, was held to be want- 
ing in patentable novelty. 


The second claim of the original patent embraced the combination 
involved in the first claim, with the added element of the recess in 


$y ay 
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the lower end of the nut F to receive the top of the handle. This 
also was anticipated by the prior structure of the Dixie wrench. 


The third claim of the original patent was for a combination which 
consisted not only of the step and its supporting nut, but also the 
adjusting screw-rod and the rosette by which it was turned; but as 
all these features except the nut had belonged to the prior Coes 
wrench, and as the nut had been applied to the prior Dixie wrench, 
which had an adjusting screw and rosette performing the same func- 
tions as those of the Coes wrench, the combination possessed no 
‘more novelty than that specified in the other claims. 


Since, therefore, this original patent did not disclose any inven- 
tion which in view of the prior state of the art possessed any patent- 
able novelty, it follows that no reissue could lawfully be taken for 


an invention possessing any further degree of novelty. 


Nevertheless the attempt has been made by the reissue in suit to 
convert the subject matter of the original patent into something dif- 
ferent by the addition of features which were not before mentioned 
as characteristics of the invention intended to be patented. 


The specification of this reissue starts out with the evident inten- 
tion of stating the invention to be broadly such connection of the 
step with the wrench-bar as to save the wooden handle from back 
pressure ; but further on in the specification the statement is made 
that the connection of the step with the bar is made in such manner 
that the step may be removed or taken off the bar without any cut- 
ting or abrasion of parts; and at the close of the descriptive por- 
tion of the specification this feature of removability is insisted on 
as the distinctive characteristic of the structure, because previously, 
as is there explicitly admitted, steps had been forged solid with 


wrench-bars or had been riveted thereto. 


In view of this admission, which must be taken as in the nature of 
a disclaimer, it becomes difficult to see what patentable novelty 
could appertain to the mere substitution of a nut for a rivet or any 
other permanent fastening to subserve the same purpose of trans- 
ferring the strain which comes upon the step, directly to the bar. 
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The desirability of being able to remove the step readily in order 
to repair the sliding jaw is an after-thought interpolated for the pur 
pose of characterizing the invention by a feature which was not 
hinted at in the original patent. 


The first claim of the reissue in suit makes such removability of 
the step a part of the subject matter claimed, and in that respect 
differs from the first claim of the original patent. . 


The second claim of the reissue by its terms incorporates into the 
combination of recessed nut and wrench-bar therein mentioned all 
the additional features implied by the qualification “for the purpose 
set forth”; and thus it embraces the new matter of both the other 
claims, wherein the purpose for which the nut F is combined with 
the wrench-bar is more specifically set forth. 


The third claim of the reissue requires this combination of nut F 
and threaded bar to perform the office, not only of supporting the 
step, but also of rigidly fastening it to the bar. 


The purpose of thus supporting the step is the transmission of 
back pressure directly to the wrench-bar through the nut F in order 
to relieve the wooden handle from strain; but no other purpose is 
assigned for the office of rigidly fastening the step to the bar. If, 
however, the mode and means by which this fastening is accomplished 
are to enter into the subject matter of the claim, then the shoulder 
6 upon the wrench-bar just above the step becomes an element in 
the combination claimed, although it was not hinted at in the origi- 
nal patent as constituting any substantial feature of the invention 
therein intended to be secured. 


Manifestly, therefore, the reissue in suit was intended to cover 
by each of its claims things which were not embraced in the inven- 
tion intended to have been secured by the original patent. 

There was no statement or suggestion, either in the body of the 
specification or in the claims of the original patent, that the inven- 
tion intended to be covered and secured thereby embraced the 
feature of removability of the step from the wrench-bar without 
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cutting or abrasion of parts, or the feature of rigidly fastening the 
step to the wrench-bar against a shoulder thereon; and the incor- 
poration of these features as distinguishing characteristics of the 
several combinations claimed in the reissue was clearly an attempt 
to introduce therein new subject matter of invention. 


Such an attempt is contrary to law, and has recently been consid- 
ered by this court upon a contention that the doctrine laid down in 
the case of Seymour v. Osborne (11 Wall. 516, 544) justified a re- 
issue for “not only what was well described before, but whatever 
else was suggested or substantially indicated in the specification or 
drawings [of the original patent] which properly belonged to the 
invention as actually made and perfected.” 

Upon this point Mr. Justice BLatcuForD, delivering the opinion 
of the court, remarked : — 

‘‘In what was thus said in Seymour v. Osborne there is no warrant for 
the view that, ex vi termini, what was suggested or indicated in the original 
specification, drawing or patent office model is to be considered as a part of 
the invention intended to have been covered by the original patent, unless 
the court can see, from a comparison of the two patents, that the invention 
which the original patent was intended tocover fairly embraced the 
things thus suggested or indicated in the original specification, drawings or 
patent office model, and unless the original specification indicated that those 
things were embraced in the invention intended to have been se- 
cured by the original patent.” 


Parker & Whipple Co. v. Yale Clock Co., 123 U.S. 87, 99. 


In conclusion upon the subject here under consideration, it may 
be said, that if the claims of the reissue in suit are to be construed 
as for an invention not substantially different from that of the 
original patent, it can be done only by rejecting as mere descrip- 
tive surplusage the features of ready removability of the step, and 
of fastening it against a shoulder above it on the bar. 


Precisely these same features existed in the wrench patented to 
Loring Coes, April 16, 1841, and they contribute nothing to the 
results of the combination embracing the original invention of Jor- 
dan and Smith, the complainant’s assignors, which consisted only in 
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the employment of a nut screwed upon the wrench-bar just below the 
step, to relieve the wooden handle from the strain of back pressure, 
and recessed at its lower end to serve as a ferrule for the upper end 
of the handle, all of which was contained in the prior Dixie wrench 


III. The reissue in suit was taken too long after the date 
of the original patent to be permitted upon equitable 
grounds. 

The reissued patent upon which this suit is brought was taken 
February 25, 1873, seven years, four months and fifteen days after 
the date of the original patent, which was granted October 10, 1865. 


If, therefore, the patentees could lawfully have made the changes 
exhibited by this reissue, provided they had done so seasonably, it 
is certain that they lost, by reason of gross laches, whatever right 
they might otherwise have had to take such a reissue. 


It may be said that the subject matter of the jist claim of the 
reissue is more limited in its scope than the first claim of the origi- 
nal patent, by reason of the added feature of removability of the 
step from the bar without cutting or abrasion of parts. But no one 
upon reading the specification of the original patent could have 
known that such limitation was a characteristic of the invention 
intended to be patented therein; and if without such limitation the 
first claim of the original patent was too broad and therefore void 
for want of novelty, the public had the right after the lapse of more 
than seven years to rely upon the fact that the patent disclosed no 
invention which could belong exclusively to the patentee. 


The second claim of the revssuwe in suit is in terms broader than 
the second claim of the original patent since it omits specific refer- 
ence to the step E; but if the qualification expressed by the con- 
cluding phrase “ for the purpose set forth ” makes its subject matter 
still more limited than that of the second claim of the original patent, 
the same observations apply to it as to the first claim of the reissue. 

In other words, if the novelty of the second claim of the reissue is 
to depend upon the performance by the nut F of all the functions 
ascribed to it in the amended specification, including the capacity of 
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allowing the step to be removed from the bar without cutting or 
abrasion of parts, and the office of fastening the step to the bar by 
holding it up rigidly against a shoulder upon the bar, then such 
limitations, which were not indicated in the original patent as con- 
stituting essential characteristics of the invention intended to be 
patented, bear just as hard upon the public as would the expansion 
of a claim by the removal of limitations previously stated. 


The third claim of the reissue in suit is undoubtedly broader in 
its terms than the third claim of the original patent, since it omits 
all mention of the screw-rod and the rosette thereon, as elements of 
the combination specified. 


But it differs even from the first claim of the original patent in 
that it contains the limitation implied by the function performed by 
the nut F, in rigidly fastening the step to the bar. Whether this 
makes the shoulder upon the bar just above the step an element of 
the combination claimed or not, there can be no question that no 
such feature was specified in the original patent as constituting an 
essential characteristic of the invention intended to be patented, and 
that the change imported into the reissue after so long delay is just 
as inequitable as any other restatement of the invention. 


The point here contended for is this: The public is entitled to 
rely upon the statements made in an original patent as to the nature 
and scope of the invention therein claimed, unless corrected and 
amended with reasonable diligence and in good season. 


Even if the invention so claimed happens to have been anticipated 
by the prior state of the art, the patentee may, by want of diligence 
and unreasonable delay, lose his right to take a reissue for the pur- 
pose of restating the invention in more limited terms, in the same 
way that he may luse his right to claim by reissue a broader inven- 
tion than was claimed in his original patent. 


Knowledge of the prior state of the art is to be imputed to the 
public ; for an invention cannot be legally anticipated by what is not 
publicly known. Consequently, when a patentee claims in his origi- 


, 
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nal patent an invention which is not truly bis, the public is presumed 
to know that no exclusive right is created thereby ; and if after the 
lapse of years the patentee reissues that patent and claims the inven- 
tion with limitations which were not before specified as essential 
characteristics of it, he works as great a surprise upon the public as 
he would by taking a reissue for a broader invention than that for 
which his original patent had been granted. 3 j 


The standing of each of these patentees before a court of equity 
would be the same; and they would be equally amenable to the law 
of laches. It is respectfully submitted, therefore, on behalf of the 
defendants in the present case, that the complainant’s reissued patent 
is void, among other reasons, for the long time which was suffered 
to elapse before the amendments contained in it were made. 


IV. The question of infringement. 

If the claims of the patent in suit were so construed as to embrace 
only the specific features by which the structure described as embra- 
cing the invention sought to be patented is distinguished from what 
had preceded it in the art, then they would not be infringed by the 
defendants’ manufacture complained of. : 


_ It has already been shown that the wrench described in the com- 
plainant’s patent in suit resulted from the application of the recessed 
nut of the Dixie wrench to the wrench described and shown in the 
patent to Loring Coes, April 16, 1841; and it will be seen, upon 
inspection of the claims of the patent in suit, that the combination 
specified in each one of them contains as an element “the nut F,” 
which is precisely in every particular the recessed nut used upon 
the prior Dixie wrench for the very same purposes, although not in 
connection with a separate plate of metal for a step. 


If, therefore, “the nut F,” mentioned in each of these claims, be 
held to consist of the entire device so designated, including the 
recess at the lower end to serve as a ferrule for the top of the handle ; 
then the charge of infringement made in this suit would not hold, 
because the wrenches of defendants’ manufacture herein complained 
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of do not contain the nut F of the patent in suit, nor any nut with a 
recess in it to serve as a ferrule for the top of the handle. 


In the defendants’ wrench the ferrule for the top of the handle is 
forged upon the lower part of the step-plate, and both are of the 
same piece of metal as in all so-called Coes wrenches manufactured 
since before 1850. 


See EXHIBIT DEFENDANTS’ MANUFACTURE (a wrench 
put in evidence by stipulation), p. 15 [ Tr. Pee. ). 
See also Exuipir Coes WRENCH ORIGINAL MANU- 
FACTURE (an original specimen made before 1850). 
Joshua S. Wheeler, int. 2, pp. 23, 24 [ 7r. Rec. }. 


And the defendants’ wrench complained of re- 
sulted from the employment of a simple nut upon 


the bar of such an old Coes wrench underneath the 
step and within the ferrule depending therefrom, 
instead of resulting from the application of the 
recessed nut of the Dixie wrench to the wrench of 
Coes’ 1841 patent, wherein no ferrule depended 


from the step-plate. 


These differences are sufficient to take the de- 
fendants’ structure out of scope of the claims of 
the patent in suit, if the latter are to avail for just 
what was done by the original patentees and no 
more. 


Furthermore, if the fact that in the Dixie wrench 
the step is of the same piece of metal as the nut 


° . 2 . . DEFENDANTS’ 
which supports it, be insisted on as constituting MANUFACTURE 
COMPLAINED OF. 


a material and substantial difference between that 

prior structure and the subject matter of the claims of the patent in 
suit, because the step described and shown therein is a separate 
piece of metal from that of the nut which supports it; then by the 
same token the defendants’ wrench complained of does not contain 
the nut F of the patent because the ferrule for the top of the handle 
constitutes no part of it but is of the same piece of metal as the 
step. 


Hervey Waters, ints. 15, 16, pp. 43, 45 [77r. Rec. ]. 
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COES ORIGINAL PATENT WRENCH. 


Details of evidence in respect to the prior state 
of the art. 


1. Patent to Loring Coes, April 16, 184]. 


Attention has repeatedly been called in this brief to the fact that 
the entire structure of the wrench described and shown in the com- 
plainant’s patent in suit, excepting only the nut F, is exactly like 
the wrench described and shown in the patent granted to the defend- 
unt, Loring Coes, April 16, 1841. 


This will at once be apparent upon inspection and comparison of 
the two patents and their drawings. 


Exhibit Complainant’s Reissued Patent, pp. 78-80 [ 7r. Rec. }. 
Exhibit Coes Original Patent, pp. 80-82 [ Tr. Rec.}. 


The only difference between the two structures will be seen to be 
that the upper part of the handle of the wrench described in Coes’ 
patent of 1841 has a ferrule upon it which bears against the under 
side of the step-plate, while the top of the handle of the wrench 
described ia the patent in suit terminates in the recess of the nut 
F’, which is screwed on to the bar between the handle and the step- 
plate. 


~The complainant has attempted to make out another difference by 
asserting that the drawing and description of this Coes patent of 
1841 require the periphery of the rosette upon the lower end of 
the adjusting screw-red to enter a notch in the wrench-bar so far 
above the upper surface of the step-plate as to make a shoulder 
upon the bar projecting underneath the edge of the rosette, and 
thus, as it is alleged, preventing the back pressure from being put 
upon the step-plate at all. For this reason, the experts for the 
respective parties differ in their opinions as to whether or not 
EXHIBIT CoEs ORIGINAL PaTENT WRENCH is a correct exemplifi- 
cation of the structure which it purports to represent. 


Hervey Waters, int. 2, p. 31 [T7r. Rec.]. 
James Shepard, int. 1, pp. 55-58 [7r. Rec.]. 
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This is a very small point to make, and quite immaterial if estab- 
lished, because if the drawing of the patent were taken to be abso- 
lutely correct and not a mere illustration to be governed by the 
descriptive language of the specification, there would be interposed ~ 
between the edge of the rosette contiguous to the wrench-bar and the 
top of the step-plate merely a fin of metal, which could not by any — 
means offer any substantial resistance to the back pressure exerted 
by the movable jaw when the wrench was put to use; for there is 
nothing to show that the part of the wrench-bar which is below the 
top of the step-plate extends any farther laterally than the part of it 
which forms the shank for the handle. 


But the descriptive language of the specification expressly forbids 
any such supposed peculiarity of construction. 

It is as follows : — 

‘* The screw F [the adjusting screw-rod] has a milled nut G [the rosette] 
on or near its lower end, which, when the screw is placed in position, 
passes into a small notch H (represented by dotted lines formed or cut 
in the side of the shank [the wrench-bar]. The lower side of the nut 
G [the rosette] rests upon the top of a piece of metal I [the step- 
plate] which clasps or is applied to and projects from the shank A [the 
wrench-bar] as seen in the drawing.” 


Exhibit Coes Original Patent, p. 81 [7r. Rec. ]. 


One of the distinguishing characteristics of this wrench is that the 
rosette for turning the adjusting screw is always in the same position, 
so that it can be readily reached by the thumb of the hand which 
grasps the handle and is thus contrasted with the turning nut of the 
older wrench shown in Fig. 2 of the drawings, which shifts its posi- 
tion to and from the handle as it is turned to adjust the -movable 


jaw. 


In order to keep the rosette of the Coes wrench in place there was 
needed the notch in the bar to form a little shoulder above it ; but no 
such shoulder was needed below it, because it rested upon the step- 


plate. 


All this is sufficiently indicated by the language of the claim, 


which is as follows : — c 
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‘¢ Combining the serew which cperates the sliding jaw (and which is 
placed on one side of the shank upon which the said jaw moves, and to 
the extremity of which the hammer jaw is applied) with a female screw 
formed through a projection from the sliding. jaw situated on the same side 
of the shank with the adjusting screw, the said adjusting screw to be suit- 
ably supported, and to have a turning or milled nut placed thercon, a por 
tion of whose edge or periphery shall pass into a notch or other similar con- 
trivance formed in o upon the side of the shank of the wrench so) that the 
said adjusting screw may be always kept in the same position, and when 
revolved cause the lower jaw to slide on the shank, the whole being arranged 
and operating substantially as hereinbefore set forth.” 


Exhibit Coes Original Patent, p. 81 [ 77. Rec. ]. 


It will here be seen that the adjusting screw, which includes the 
rosette upon its lower end, is to be “suitably supported,” that is to 
say, by the step-plate below it, and that the reason for causing the 
edge of the rosette to pass into a notch upon the side of the wrench- 
bar is in order that the adjusting screw and the rosette upon it “ may 


be always kept in the same position,” or in other words may not be 
drawn away from the step-plate which supports them. 

There is nothing, therefore, in this whole specification to indicate 
that any part of the wrench-bar projects underneath the edge of the 
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rosette ; and any seeming indication of such a thing in the drawing 


must be controlled by the explicit statement in the specification that 
“the lower side of the nut G [the rosette] rests upon the top of a 
piece of metal I [the step-plate].” 
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The fact ws that the drawing in the reissued patent here in suit 
exhibits just this same peculiarity of delineation which the complain- 
ant seeks to make so much of in the patent of 1841 to Loring Coes, 
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and that, too, without any controlling language in the specification. 


In other words, the notch in the bar of the wreneh which receives 
the periphery of the rosette is shown by the drawing as forming not 
only a shoulder above the rosette, but also a tin below it, project- 


ng between it and the step-plate. Of course this is an insignificant 

imperfection in the drawing, but it disposes of the criticism made 
on behalf of the complainant, in respect to the similar defect in the 
drawing of Coes’ patent of 1841. 
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But the complainant further insists that the reissue of this same 
patent to Loring Coes, which was taken by him June 26, 1849, fur- 
nishes other evidence of such construction that the rosette would 
prevent back pressure from being put upon the step. If this were 
so it would be immaterial, since it would not affect the original pat- 
ent, but the truth is it is not so. 


The specification of this reissue of 1849 repeats the statement 
with superfluous iteration that the rosette is always retained in the 
same position relatively to the handle of the wrench, so as to be 
_ constantly within reach of the thumb of the operator without change 
in the position of his hand, and this is the only purpose for which 
it is stated that the notch in the bar, or any suggested equivalent 
contrivance, is made to engage with the periphery of the rosette. 


Exhibit Coes 1849 Reissue, pp. 83-85 [ Tr. Ree. }. 


It is evident, therefore, that no shoulder or projection upon the 
wrench-bar is needed to keep this rosette from shifting its position 
relatively to the handle in a rearward direction, but only in a for- 
ward direction ; for the step-plate, supported by the handle and the 
nut at the extremity of the wrench-bar, would prevent any displace- 
ment in that direction sufficient to disturb the relative position of the 
rosette to the hand and thumb of the operator. In short, the charac- 
ter of the construction referred to must be ascertained by reference 
to what the patent sets forth as the result to be accomplished ; and in 
this view there is nothing to indicate that the wrench patented to 
Loring Coes either in 1841 or in 1849 contained any device which 
would substantially prevent the back pressure exerted by the mov- 
able jaw from falling directly upon the step-plate. 


2. Wrenches manufactured by EH. F. Diae from 1851 to 
L854. 


The evidence as to the manufacture by E. F. Dixie of Worcester, 
Mass., in the years 1851 to 1854, of wrenches like the specimen 
designated Exnipit Dixie WRENCH, is of the most conclusive 


character. 
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This exhibit bears the marks of its authenticity upon it. On one 
side of its upper jaw is stamped into the iron the words and figures 
“H. W. Hewet, Parent, 1840.” On the other side of the same jaw 
is stamped in like manner, “E. F. Drxir, Worcester, Ms.” 


A patent granted in 1840 would expire in 1854 ; and it may reason- 
ably be presumed that an article stamped as patented in 1840 was 
made not later than 1854. 


Furthermore, the witness who produced in evidence the Exhibit 
Dixie Wrench testifies that he was foreman of E. F. Dixie’s shop 
in Worcester, Mass., in 1852 and 1853; that he took this wrench 
from that shop in 1853, and that it had been in his possession ever 
since then until he gave his testimony. | 

George W. Wakefield, ints. 2-5, pp. 19, 20 [7r. Rec.]. 


Three other witnesses identify the Exhibit Dixie Wrench as the 
same in construction as wrenches manufactured in E. F. Dixie’s shop 
in Worcester, Mass., during the years 1851 to 1853. Two of these 
witnesses were employed in that shop at that time, and worked upon 
the wrenches so manufactured there. The other witness forged 
wrench-bars for E. F. Dixie during the same period, was familiar 
with his manufacture, and in 1853 occupied a part of his shop for a 


while. 
Edmund Crosby, ints. 2-7, pp. 21, 22 [7r. Rec.]. 


Henry S. Crosby, ints. 2-9, p. 26 [7r. Rec.]. 
George C. Taft, ints. 2-5, pp. 27, 28 [7r. Rec.]. 


Thus it appears that all these witnesses were in a situation to 
know just what was the construction of the wrenches manufactured 
by E. F. Dixie, and to be able to identify the Exhibit Dixie Wrench 
as a correct specimen of that manufacture. 

Moreover, the testimony of these witnesses shows that this was 
an established manufacture ; that it produced from two hundred to 
four hundred wrenches per week, and that it did not cease until E. 
F. Dixie’s shop was burned in 1854. 


George W. Wakefield, int. 8, p 20; cross-ints. 14, 15 [7r. Rec.]. 
Edmund Crosby, int. 11, p. 22 [77 Rec.]. 

Henry S. €rosby, int. 10, pp. 26, 27. [7r. Rec.}. 

George C. Taft, int. 4, p. 27 [7r. Rec.]. 
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The wrenches so manufactured were of various sizes, and they 
were known as the “Hewet Wrench,” as the patent stamp upon the 
Exhibit Dixie Wrench indicates. 


George W. Wakefield, int. 8, p 20 [ 77. Rec. ]. 
Edmund Crosby, int. 4; ints. 6-9, p. 22 [ Tr. Rec. ]. 
Henry S. Crosby, int. 4, p. 26 [ Tr. Rec.]. 


Thus the proof of the manufacture of such wrenches as Exhibit 
Dixie Wrench long prior to the alleged invention of Lucius Jordan 
and Leander E. Smith, set forth in the original patent upon which 
the reissue in suit is founded, is made out beyond any reasonable 
doubt, and indeed the admission of the complainant in its attempted 
disclaimer filed in the Patent Office, August 9, 1880, shows that the 
fact is uncontroverted. 

Certified copy of Disclaimer, p. 11 [ 7r. Rec.]. 


One other point calls for comment, and it is this : that in the origi- 
nal specimen Exhibit Dixie Wrench the wooden handle happens not 
to have its top entered within the recess of the nut above it ; but this 
is evidently a mere defect in the piece of wood used for this particu- 
lar handle. The recess in the nut was manifestly intended -as a 
socket to receive the top of the handle, so that the lower part of the 
nut might serve as a ferrule, and the testimony of the workmen who 
were engaged in the manufacture shows this to be the fact. 


Edmund Crosby, ints. 13, 14, pp. 22, 23 [ Tr. Rec.]. 
Henry S. Crosby, int. 9, p. 26 [T7r. Rec.]}. 


It stands proved, therefore, and the court below was abundantly 


justified in finding the fact to be, that the Hewet wrenches manufac- 


tured by E. F. Dixie in the years 1851 to 1853 or 1854 contained a 
recessed nut screwed upon the wrench-bar for the purpose of reliev- 
ing the wooden handle from back pressure put upon the step, and of 
serving asa ferrule for the top of the handle, and that such recessed 
nut was the same in construction and performed substantially the 
same offices in the same way as the recessed nut F described in the 
complainant’s patent in suit. 
Respectfully submitted, 
GEO. L. ROBERTS, 
of Counsel for Appellees. 


' 
BD cence 
ae al 


~ “< = ree ee 


Supreme Gourt of the United States. 


Gibco Cae 1888. 
No. 164. | ee 
THE COLLINS COMPANY, 


v 


LORING COES AND MELVIN 0. WHITTIER. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF MASSACHUSETTS. 


SUPPLEMENTARY BRIEF 
FOR THE APPELLEES. 


GEORGE L. ROBERTS, : 
of Counsel for the Appellees. 


PPE AE Sab PRT NOE ted ~o- ——_—— 


| BOSTON: | | 
ALFRED MUDGE & SON, LAW PRINTERS, 24 FRANKLIN ‘STREET. 
1889. 


LAE EE ERS AMR NS: NE TORR IEE TOE COE ey A 


Supreme Court of the United States. 


No. 164. OCTOBER TERM, 1888. 


THE Couuins Company, APPELLANT 
vw. 
LorinG Corks ET AL. 


SUPPLEMENTARY BRIEF FOR APPELLEES. 


In appellant’s brief under the heading “The so-called Dixie 
wrench ” (pp. 30 to 41) the statement is made and persistently 
reiterated that the Exhibit Dixie Wrench produced in evidence by 
the witness George W. Wakefield, as an original specimen of the 
wrenches manufactured by E. F. Dixie, of Worcester, Mass., in 
1853, “has no nut whatever at the upper end of the handle.” 


Precisely what counsel for the appellant means by such statement 
it is difficult to conjecture; for inspection of the thing itself will 
make evident to the senses of sight and touch that the Exhibit Dixie 
Wrench does have a nut screwed upon the wrench-bar between the 
upper end of the handle and the rosette on the lower end of the 


adjusting screw-sleeve. 


Considering this fact, and in view of the further fact that through- 
out the evidence contained in the Transcript of Record there is not 
a hint or suggestion that the Exhibit Dixie Wrench does not con- 
tain a recessed nut, screwed upon the wrench-bar above the handle, 
it seems unaccountable that counsel for the appellant should now 
state in his brief (p. 30) ‘‘The Dixie wrench as produced in evr- 
dence has no nut,” and that referring to the witness, George W. 
Wakefield, he should now say (Appellant’s Brief, p. 34): ‘* Yet he 
produces a wrench made there in 1853, Defendants’ Exhibit Dixie 
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Wrench, in which the ferrule at the upper end of the handle is not 


a nut.” 


When the construction of this exhibit was described by the late 
Hervey Waters, an expert whose ability and integrity was well and 
widely known to the Courts of the United States for more than the 
period of a generation, he left no doubt as to the nut in question. 


His testimony upon this matter was as follows : — 


‘‘Int. 6. For the purpose of further classification of prior wrenches will 
you pcint out the resemblances and differences between the defendant’s 
Exhibit Dixie Wrench and the Coes wrench, including both varieties illus- 
trated by the exhibits defendant’s Coes Original Patent Wrench and defend- 
ants’ Taft Patent Wrench. 

Ans. This Dixie wrench is much like the Merrick wrench, differing 
from it only in the fact (so far a3 the operation of the wrench is concerned ) 
that in the Merrick wrench the clasp, which is connected with the inner 
jaw which surrounds the nut, is replaced in the Dixie wrench by a nut 
which surrounds a sleeve screw, or ascrew which constitutes a sleeve sur- 
surrounding the bar of the wreach, so that the adjustment is made by turn- 
ing the screw upon the bar of the wrench and within a nut, instead of by 
turning the nut upon a screw upon the bar of the wrench. In consequence 
of this difference the adjustment can be and is made hy means of a rosette 
upon this screw-sleeve, which rosette is corrugated upon its periphery, and 
can be and is operated substantially as the rosette is operated in the Coes 
wrench, the rosette always remaining in the same position as in the Coes 
wrench. But it should be observed here that the rosette is not in the same 
position in the Coes wrench that it is in the Dixie wrench. 

Moreover, in this Dixie wrench, the end-thrust, due to the strain upon 
the jaws of the wrench, being thrown upon this screw-sleeve, tends to 
thrust the screw towards the handle end of the lever of the wrench, and in 
the use of the wrench that end-thrust is taken upon a nut screwed directly 
upon the bar or lever of the wrench up against a shoulder thereon, so as to 
‘maintain the nut in position. And in this respect the Dixie wrench differs 
from all the others inquired of, as well the Coes proper as the Coes-Taft 
wrench. 

_ Moreover, in this Dixie wrench there enters into its construction a 
wooden handle, which wooden handle, like all the other three, consists 
mainly of a wooden sleeve surrounding the bar or lever of the wrench, and 
kept in position by means of a nut at the extreme end of the lever of the 
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wrench, which wooden sleeve in the Coes wrench proper takes the end- 
thrust of the jaw, which end-thrust in the Taft wrench is taken upon pro- 
jections on the bar of the wrench before the step-plate ; while in this Diaie 
wrench it is taken directly upon a nut immediately behind the screw-sleeve. 

Moreover, this nut in the Dixie wrench has upon it a flanch, or to describe 
it otherwise, it is recessed next to the handle, so that it might receive the 
handle and serve for a ferrule to the handle; but the handle does not enter 
the recess so that the flanch serves as a ferrule in this Dixie Exhibit.” 


Hervey Waters, dep. pp. 33, 34. [7'r. Ree.). 


It will be seen, therefore, that this expert had the Exhibit Dixie 
Wrench before him when he thus gave his testimony, and that he 
stated explicitly that upon the wrench-bar of that exhibit imme- 


diately below the adjusting screw-sleeve and above the handle, 


there was screwed a nut which took the end-thrust of the strain upon 
the jaws and which was recessed at its lower end; but that he also 
stated that in this particular exhibit the upper end of the handle did 
not enter within the recess of the nut. 


This defect in the handle of the Exhibit Dixie Wrench was referred 
to by Judge Lowell in his judicial opinion of July 24, 1880; but he 
recognized the fact that the exhibit contained the recessed nut 
screwed upon the wrench-bar, and gave effect to that fact by hold- 
ing the second claim of complainant’s reissue in suit to be defeated 


by it. 


The language of that opinion in relation to this matter is as 


follows :— | 

‘¢There is a disputed question of fact whether the Dixie wrench had 
a nut which resembled the plaintiff’s. That was not a patented tool, but 
was made and sold to a considerable extent before the Co’s wrench became 
known. It seems to me to be proved that this wrench was sometimes 
made with a nut, into which the handle of the wrench was inserted; but it 
was not always made so, and the specimen in court does not have that con- 
struction. 

The Dixie wrench defeats the second claim of the reissued patent in 
suit, which is broadly for a nut combined with the wrench bar, and recessed 


to receive the handle.” 
Opinion of the court (July 24, 1880), p. 150. [Tr. Rec.] 
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By omitting the closing paragraph of the above quotation counsel 
for appellant seeks in his brief (p. 31) to convey the impression 
that Judge Lowell intended to say that the specimen of the Dixie 
wrench in court did not have a recessed nut screwed upon the 
wrench-bar above the handle; but such was not the learned judge’s 
language nor his meaning. 


He intended to say and did say that the specimen in court‘did not 
have the handle of the wrench inserted into the recess of the nut, 
as the expert, Hervey Waters, had explicitly testified ; but notwith- 
standing this defect in the wooden handle of the specimen of the 
Dixie wrench in court, the learned judge was satisfied from the 
evidence that the recess in the nut was made to receive the top of 
the wooden handle, and that sometimes, at least, in the manufacture 
as it was originally carried on, the handles of these Dixie wrenches 
were, in fact, inserted into the recesses of the nuts above them. 


Counsel for the appellant cross-examined Mr. Hervey Waters after 
the latter had testified in relation to the construction of the Exhibit 
Dixie Wrench, as hereinabove quoted; but not a word was uttered 
which indicated that counsel for the appellant had any grounds for 
disputing the fact that the construction of the exhibit had been cor- 
rectly described. 

Hervey Waters’s dep., pp. 47-52. [Tr. Rec.] 


Furthermore, during the examination of the witnesses George W. 
Wakefield, Edmund Crosby, Henry S. Crosby, and George C. Taft, 
who testified about this Exhibit Dixie Wrench, it was constantly 
assumed in the interrogatories put, and shown in the answers given, 
that the particular specimen so marked, and there present, had the 
recessed nut in question screwed upon the wrench-bar ; but no dissent 
therefrom was expressed by counsel for the appellant either in his 
cross-examination of these witnesses, or in any statement by him put 
upon the record. 

Transcript of Record, pp. 19-30. 


Finally, it is to be observed that while the evidence for defend- 
ants was closed March 3, 1879, counsel for the appellant did not 
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begin to put in complainant’s evidence in reply until July 16, 1879, 
and did not close it until July 23, 1879. 
Transcript of Record, pp. 47, 52, 55, 72. 


Meantime this Exhibit Dixie Wrench was of course accessible 
to counsel for appellant and his experts, and was presumably ex- 
amined by them; but not a word of objection or comment was 
made upon the record, tending to throw any doubt upon the fact that 
Mr. Hervey Waters had described that exhibit correctly in every 
particular. 


_ The statements, therefore, in appellant’s brief that the Exhibit 

Dixie Wrench “has no nut whatever at the upper end of the han- 
dle,” or that in the Exhibit Dixie Wrench “the ferrule at the upper 
end of the handle is not a nut,” must surely have been intended to 
be understood only “in a Pickwickian sense.” 


It now remains to consider the testimony of the witnesses who 
identified the Exhibit Dixie Wrench as a specimen of the manufac- 
ture carried on by E. F. Dixie at Worcester, Mass., in 1851 to 1854. 


DEPOSITION OF GEORGE W. WAKEFIELD. 
[TRANSCRIPT OF RECORD, PP. 19-21.] 


‘¢ Int. 1. What is your name, age, residence and occupation ? 

Ans. My name is George W. Wakefield ; I am forty-nine years old ; I 
live in Worcester, Mass., and am a machinist. 

Int. 2. Have you ever been engaged in the manufacture of wrenches ; 
and if so, when and where? 

Ans. Ihave; in Worcester, in 1852 to 1853. 

Int. 3. What were the wrenches which you manufactured at that time, 
and did you carry on the business for yourself, or by whom was it carried 
on? 

Ans. The wrench known as the Hewitt wrench. I was employed by E. 
F. Dixie as foreman of his shop. 

Int. 4. Have you a wrench such as manufactured at the time stated, in 
the shop of E. F. Dixie; if so, will you please produce it, and state when 
it was made? 
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~- Ans. Ihave. It was made in 1853. I produce it to be marked 
‘ Defendants’ Exhibit Dixie Wrench.’ 
Int. 5. Where did you procure this wrench? Gijive a history of it since 


you have had it. | 
Ans. I took it from the shop that I was employed in, in 1853, and it 
has been in my possession ever since, never having been in use, only what 


I have used it in my house. 

Int. 6. State whether the wrench has ever been taken apart while in 
your possession ; if so, when, and under what circumstances. PR 

Ans. It has never been taken apart until yesterday. I took it apart to 
show the counsel how it was put together.” 


Of course, a specimen of manufacture authenticated as this was 
by such testimony was of much greater value as evidence than the 
mere unaided recollection of witnesses; and if it had not contained 
the main feature in controversy, namely, a recessed nut screwed 
upon the wrench-bar above the wooden handle, it is inconceivable 
how counsel and experts for the respective parties could all have 
overlooked such a miscarriage of the defendants’ contention. The 
direct examination of the witness continues as follows : — 


‘© Int. 7. In making these wrenches at the shop of Mr. Dixie, will you 
state in what way the ferrule, which is just back of the rosette on the worm, 
or adjusting screw, was applied ? 

Ans. It was screwed on when I first took charge of the shop, and 
was never done in any other way. The ferrule was screwed on so as to 
leave enough play for the worm or adjusting screw to work easy. ‘These 
shanks were cut with a die; the ferrule was tapped out with a regular tap, 
which we usually screwed on to its proper place with a wrench. 

Int. 8. To what extent were wrenches like this one marked ‘ Dixie 
Wrench’ manufactured in the shop of E. F. Dixie while you were foreman 
there, and in what variety of sizes, as far as you remember? 

Ans. To the best of my knowledge, I shouid say three or four hundred 
a week. The sizes run 12, 15 and 21; mostly 12s,” 


Now, if the Exhibit Dixie Wrench so produced and referred to 
did not have its ferrule screwed on to the wrench-bar,:as described 
by this witness, would counsel for the appellant have failed to notice 
such a thing upon cross-examination? Yet, he proceeded as 


follows :— 


i. 
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‘* Cross-Int. 9. State, as exactly as you can, the month and day of the 
month when you so commenced to work for Mr. Dixie, and the month, with 
the day of the month, so near as you can, you ceased to work for Mr. 
Dixie. 

Ans. I can’t give the day, but I commenced to work for him in Sep- 
tember, 1852, — somewhere near the middle or latter part. I left him in 
August, 1853, — the date I don’t remember; it was somewhere about the 
middle or latter part. 

Cross-Int. 10. Do you give those dates wholly from memory ? 

Ans. Ido; and circumst:nces connected with it. 

(‘ross-Int. 11. That is, you have no written memoranda of these dates? 

Ans. Nothing of the kind with me here. 

Cross-Int. 12. Where was Mr. Dixie’s shop located in Worcester, and 
how many men were employed ? 

Ans. His shop, when I commenced work for him, was on the corner of 
Union and Exchange Streets, and afterwards he moved in a shop on Union 
Street, — that would now he the corner of Union and Foster Streets. | 
should say he employed from eight to twelve men and boys together. 

Cross-Int. 13. Were all those men and boys employed in making 
wrenches of the style of this Dixie wrench? 

Ans. Yes. 

Cross-Int. 14. -Did the manufacture of the Dixie wrench cease when 
vou left Mr. Dixie? 

Ans. It did not. 

Cross-Int. 15. How long after you left was that manufacture carried 
on, if you know? 

Ans. Tothe best of my knowledge, until 1854, when he was burnt out. 

Cross-Int. 16. What were-the average daily wages of the men, and 
what the average daily wages of the boys employed by Mr. Dixie while you 
were with him? ae 

Ans. All the work was jobbed out. Most of the men hired their own 
boys. About their average pay I couldn’t say; perhaps in the neighbor- 
hood of $1.50 or $2.00 per day. 

Cross-Int. 17. Do you mean that as the average pay of the men and 
boys both 

Ans. I don’t know about the boys, because the boys were hired by 
the men who did the job work. My previous answer refers to the pay of 
the men. 

Cross-Int. 18. How many of the force were men and how many were 


boys? 
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-«Ans. Ishould say there were seven or eight men and the balance were 
boys. 
Cross-Int. 19. Do you know the cost of the labor on a 12-inch Dixie 
wrench at the time you worked for Mr. Dixie? 
Ans. I don’t remember. 
Cross-Int. 20. Where were the wooden handles procured for those 


Dixie wrenches ? 


Ans. The handles were turned right in the shop.” 
js 


This concludes the cross-examination, from which it will be seen 
that counsel for the complainant could find no better subjects of 
inquiry than dates, locations, mode of carrying on business, and 
wages, by which to aid in further investigation of the correctness of 
the testimony. He drew out the facts that the manufacture was an 
established one; that it must have been well known; and that there 
could be no diffculty in finding out whether the witness had truly 
testified. 


The direct examination resumed was as follows : — 


‘6 Int. 21. Is Mr. E. F. Dixie now living? 


Ans. He is not. 
Int. 22. Was everything pertaining to the manufacture of these Dixie 


wrenches done in his shop? 
Ans. Everything with the exception of the forging and casting.” 


This serves to explain why Mr. E. F. Dixie himself was not pro- 
duced as a witness ; and also that all the work which it is important 
to inquire about was done in his shop. 


DEPOSITION OF EDMUND CROSBY. 
[TRANSCRIPT OF RECORD, PP. 21-23.] 


‘¢ Int. 1. State your name, age, residence, and occupation. 

Ans. Edmund Crosby; I am fifty-nine years old; I live at South Had- 
ley Falls, Mass., and am a shopkeeper. 

Int. 2. Were you ever in the employ of E. F. Dixie, at _—* 
Mass. ; if so, when first, and where was his shop? 
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Ans. I was in his employ in 1850; his shop was in South Worcester. 

Int. 3. What did he manufacture at that time while his shop was at 
South Worcester ? 

Ans. Monkey wrenches. 

Int. 4. Of what kind? 

Ans. They were called the Hewitt wrench. 

Int. 5. Please look at the wrench now shown you, marked ‘ Dixie 
Wrench,’ and state how it agrees with or differs from the wrench which 
was manufactured in E. F. Dixie’s shop at South Worcester. 

Ans. We didn’t make but very few of this size there. We made 6, 8 
and 10-inch mostly. We made a few of these 12-inch. They were all like 
this, only the ferrules were thin and were drove on to the end of the handle, 
and that driven on to the end of the wrench-bar.” 


Note that the witness has thus far been speaking of his employ- 
ment in 1850 at E. F. Dixie’s shop in South Worcester, where, he 
says, but few 12-inch wrenches were made, and where the 6-inch, 
8-inch, 10-inch and the few 12-inch wrenches all differed in con- 
struction from the 12-inch Exhibit Dixie Wrench, in not having any 
nut or ferrule screwed upon the wrench-bar. This was from one to 
two years before the witness, George W. Wakefield, became fore- 
man of E. F. Dixie’s shop at another place, namely, on the corner 
of.Exchange and Union Streets in Worcester, not South Worcester. 


Counsel for the appellant therefore in his criticism upon the answer 
last above quoted, entirely misapprehends the meaning of it. 


Reference is therein made to a time antecedent to that in which 
was adopted a ferrule-nut for the wrenches, and to a shop occupied 
previously to the one on the corner of Exchange and Union Streets 


in Worcester. 
The next interrogatory and answer make this indubitably clear : — 


‘Int. 6. Do you know whether or not wrenches like that marked ‘ Dixie 
Wrench,’ with the fer:ule screwed upon the wrench-bar, were manufactured 
by E. F. D:xie; if so, when, and where was his shop; and what was the 
occasion of it? 

Ans. They werein 1851. His shop was on Exchange and Union Streets. 
He had been to New York, and somebody who had bought them had found 
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fault about the handle shoving back, and wanted to know if he couldn’t 
have them screwed on the 10 and 12-inch. They had been screwed on the 
15s and 21s before, but I had never manufactured any of them.” 


It thus appears that in 1851, E. F. Dixie’s shop had been removed 
from South Worcester to the corner of Exchange and Union Streets 
in Worcester ; that in this latter place there had been manufactured 
15-inch and 21-inch wrenches with ferrule-nuts screwed on to-them, 
and that it was found desirable to do the same thing to the 10-inch 
and 12-inch wrenches. 


Obviously the larger wrenches being subjected to greater strains 
would show the need of screwing the ferrules on before the smaller 
sizes ; and the witness states explicitly that in 1851 wrenches like 
the Exhibit Dixie Wrench, which was recognized as having its fer- 
rule screwed on to the bar, were manufactured at the shop on Ex- 
change and Union Streets. | 


The testimony of this witness continues as follows : — 


“Int. 7. What part of the work did you do in the manufacture of the 
Dixie wrenches ? 

Ans. I used todo some of all of it. I had the contract, and hired the 
help. 

Int. 8. How much did Mr. Dixie pay you for each wrench? 

Ans. Thirty-three cents for the four smallest sizes. I think ‘t was 
$1.25 for the 15s and 21s; I am not positive. I think that 15s and 21s 
were the same price. 

Int. 9. Dii he always pay you the same price for the four small 
sizes? : 

Ans. Twoof the small sizes, 10 and 12, he paid me one cent extra 
for cutting the screw on the bar, tapping out the ferrules, and putting 
them on.” 


No witness could be better qualified to testify about such a mat- 
ter. The extra work for cutting the screw on the wrench-bar and of 
tapping out the ferrule to form the female screw therein, brought 
him additional compensation ; and these two circumstances cohering 
in his memory made it doubly reliable. 
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His testimony continues as follows : — 


‘¢ Int. 10. Up to what time were you in the employ of Mr. Dixie? 

Ans. I quit him sometime in 1853. 

Int. 11. While you were in his employ to what extent were wrenches 
like that marked ‘ Dixie Wrench,’ having the ferrule screwed upon the 
shank, manufactured ? 

Ans. Three hundred a week was the contract. 

Int. 12. Was there any difference in the appearance of the ferrules 
used upon these Dixie wrenches; whether they were intended to be driven 
on to the shank or screwed upon it? 

Ans. There was a difference in the looks of them. ‘Those that were 
drove on were longer; they were tapering and you couldn’t get a good fit 
on them.” 


The witness here shows that there was in his recollection a recog- 
nizable distinction in external appearance between the ferrule which 
was driven on, as in the earlier manufacture, and the ferrule which 
was made into a nut and screwed on, as in the later manufacture. 
This is an additional reason for trusting his memory. 


And now attention is called to the testimony of the same witness in 
relation to the defect in the upper part of the wooden handle of the 
Exhibit Dixie Wrench, by reason of which it does not enter into the 
recess of the ferrule-nut. 


‘Int. 13. Will you please look at the ends of the wooden handle upon 
the wrench marked ‘ Dixie Wrench,’ and state whether it agrees in con- 
struction with all the handles which were used upon the Dixie wrenches 
manufactured by you? 

Ans. It does not with any of them that I see put on. 

Int. 14. State how it differs. 

Ans. There was a shoulder cut on the upper end, one-sixteenth of an 
inch long, to drive into the ferrule, and the lower end used to fit into the 
tip or nut.” 


Here is an explicit statement that in practice the top of the han- 
dle was made to enter within the recess at the bottom of the ferrule- 
nut; and not only so, but that the lower end of the handle was in 
like manner made to fit into the socket or recess formed in the upper 
end of the nut which went on to the extremity of the wrench-bar. 
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Evidently the socket or recess in each of these nuts was made for 
the very purpose of receiving the end of the handle which came 
next to it, and Judge Lowell was warranted, from the very nature 
of the structure itself, in holding that the handles of these wrenches 
were inserted in the recesses of the ferrule-nuts. 


The testimony on direct examination concludes with the follow- 
ing : — 

‘¢ Int. 15. You say, in answer to int. 11, that the contract was to 
manufacture three hundred wrenches per week like the wrench marked 
‘Dixie Wrench.’ How nearly did you come to the contract in the manu- 


facture ? : 
Ans. I couldn’t tell exactly. I think we got out two-thirds of it.” 


The cross-examination of this witness by the same counsel who 
now appears for the appellant, was as follows :— 


‘¢Oross-Int. 16. How many wrenches in all did you make for Mr. Dixie, 
in which the ferrule under the rosette was screwed upon the bar? 

Ans. I could not tell you. 

Cross-Int. 17. Can you not tell approximately whether it was one, one 
hundred or one thousand ? 

Ans. I should think it was mure than one thousand. 

Cross-Int. 18. Did the manufacture of wrenches with that ferrule 
screwed upon the bar commence after you went to work for Mr. Dixie? 

Ans. The first that I heard of it. 

Cross-Int. 19. When you first went to work for Mr. Dixie were his 
wrenches made with that ferrule driven upon the bar? 

Ans. I think they were.” 


This confirms the testimony of the witness on direct examination, 
‘and shows that in 1850 when he first went to work for E. F. Dixie 
in the shop at South Worcester, the ferrules were driven and not 
screwed upon the bars of the wrenches ; that afterwards the wrenches 
were made with ferrules screwed upon their bars; that wrenches so 
constructed were manufactured to the number of many hundreds ; 
and that counsel for the appellant then raised no question that the 
Exhibit Dixie Wrench which was constantly referred to during the 
examination, had its ferrule screwed upon its bar at the upper end of 
the handle. 
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DEPOSITION OF HENRY 5S. CROSBY. 
[TRANSCRIPT OF RECORD, PP. 26, 27.] 


‘¢ Int. 1. State your name, age, residence, and occupation. 

Ans. My name is Henry S. Crosby; I am fifty-four years old; I live in 
Georgetown, Conn., and am a wire-puller. 

Int. 2. Were you ever employed in the shop of E. F. Dixie, at Wor- 
cester, Mass.; if so, when? And mention the circumstances under which 
you first went there. | 

Ans. I went to work there for my brother, in 1851, at South Worcester. 

Int. 3. How long were you employed in the shop of E. F. Dixie, and 
what work did you do there? 

Ans. I was employed there from 1851 to 1853; the first three months 
I knocked rouné and done anything; after that, I made the worms and 
turned the bar~  _epared them for cutting the threads for wrenches. 

Int. 4. What were the wrenches which you assisted in making while 
you were employed in Mr. Dixie’s shop? 

Ans. They were called the Hewitt wrench. 

Int. 5. What, if anything, enables you to say that it was in 1851 that 
you went to work for your brother in Mr. Dixie’s shop? 

Ans. Because I had just come home from sea and found him to work 
there, and he wanted I should go to work for him.” 


It should be noted here that when this witness first went to work 
with his brother in 1851 the shop of E. F. Dixie was still in South 
Worcester; but that before he saw wrenches with ferrules screwed 
upon their bars, that shop had been removed to the corner of Ex- 
change and Union Streets in Worcester, as the next succeeding inter- 
rogatory and answer will show. 


His testimony proceeds as follows : — 


‘¢ Int. 6. Please look at the wrench marked ‘Dixie Wrench,’ and say 
if you ever saw one made like that, with the ferrule screwed upon the shank 
of the wrench, as therein constructed ; and, if so, when first, and where? 

Ans. I have seen a great many such wrenches; in 1851, I think, I first 
saw them at Worcester, corner of Exchange and Union Streets, in E. F. 
Dixie’s shop.” 
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This corroborates the testimony of his brother, Edmund Crosby, 
that the wrenches manufactured at the first shop, in South Worcester, 
did not have their ferrules screwed on; and it further serves to 
show how pointless is the criticism of counsel for appellant upon ‘the 
answer of Edmund Crosby to direct-interrogatory 5 of his deposition, 
wherein he refers to the manufacture carried on in E. F. Dixie’s 
shop while it was at South Worcester. 


The direct examination of Henry S. Crosby proceeds as fol- 
lows : — | 


‘¢ Int. 7. While employed in Mr. Dixie’s shop did you have anything to 
do with the manufacture of wrenches like Exhibit Dixie Wrench; if so, 
what? 

Ans. I made the worms, and turned the bars ready for cutting the 
threads. 

Int. 8. How does the wrench, Exhibit Dixie, agree in construction 
with those manufactured at his shop while you were employed there, and 
which you assisted in making? 

Ans. I should think it agreed with them. 

Int. 9. Please state what difference, if any, you find between this 
wrench, marked ‘ Dixie Wrench,’ and those which you assisted in making 
at Mr. Dixie’s shop at the time you were employed there. 

Ans. I don’t find any difference, only the handle. It used to, if I 
remember right, shut down into the ferrule a trifle. 

Int. 10. During the time that you were employed at Mr. Dixie’s shop, 
to what extent were wrenches like the one marked ‘ Dixie Wrench’ manu- 
factured there ? 

Ans. Well, I should think from two to four hundred a week.” 


Here ends the testimony of this witness. There was no cross- 
examination, and the repeated references to Exhibit Dixie Wrench 
with the understanding, express or implied, that its ferrule was 
screwed upon the shank, makes it evident that counsel for the appel- 
lant never dreamed of denying that such was, in fact, the construction 
of that exhibit. ; 


Furthermore, this witness corroborates his brother in the state- 
ment that although the handle of the particular specimen Exhibit 


| Dixie Wrench did not enter the recess of the ferrule, yet that such oe 
was not the case with the wrenches of this construction which he 4 
remembered as manufactured. vy 

This matter of the defect of the handle in Exhibit Dixie Wrench, a 

as has already been remarked, is of very slight importance. The a 

presence of a recess in the lower end of the ferrule-nut is of itself 2 

good evidence that it was intended to receive the top of the handle ; S 

and but little, if any, testimony was needed to show it. The nut at E 

the extremity of the shank contains a similar recess, and is in like = 

: manner evidently intended to furnish a socket for the lower end of 3 
t the handle. Ss 
4 But even if all the handles of the wrenches manufactured in E. F. ‘2 
Dixie’s shop from 1851 to 1854 had been precisely like the handle < 
[ of the Exhibit Dixie Wrench, such a condition of things would ss 
| have been irrelevant to the issues in this case. The ferrule-nut a 
, of Exhibit Dixie Wrench by being screwed upon the bar just s 
above the handle saves the latter from the strain of back-thrust, ae 

[ whether the wood enters within the recess or not; and it is a Re 
| recessed nut capable of having the top of the handle fitted into a 
it, whether it is availed of for that purpose or not. 2 

| In any event, therefore, it anticipated the recessed nut F on the e 
bar of the wrench patented to the complainant, as was found by the 4 
| court below and as was confessed by the complainant itself in its e 
disclaimer filed in the Patent Office, August 9, 1880, and put in ie 
| evidence in this case. 3 
| Certified Copy of Disclaimer, pp. 10,11. [T?r. Rec.] ls 
lS 

| TESTIMONY OF GEORGE C. TAFT. | 
[TRANSCRIPT OF RECORD, PP. 27-30.] i 

| ‘s Int. 1. State your name, age, residence and occupation. is 


Ans. My name is George C. Taft; I am sixty-five years old; I live in 
Worcester, Mass., and am a machinist. 
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Int. 2. Please look at the wrench marked ‘ Dixie Wrench,’ and state if 
you ever saw one constructed like that; and if so, when and where? 

Ans. Ihave seen a good many constructed just like it, in the years 
1851 and 1852, in E. F. Dixie’s shop, corner of Union and Exchange 


Streets, Worcester. 

Int. 8. Did you ever have any conversation with Mr. Dixie in regard 
to the use of a ferru'e screwed upon the shank of such wrenches as shown 
in Exhibit Dixie Wrench; if, so when, and what was the substance of the 


conversation ? | 
Ans. I did, in 1851, at his office on Main Street. He had been to New 


York and found that some parties found fault with his wrench on account 
of the pressure driving the ferrule back into the wood of the handle. He 
made the remark that his workmen didn’t half do their work. He brought 
some of the wrenches home with him. I examined them, and saw at once 
what the difficulty was, and made the remark that I shounid screw the fer- 
rule on. I think he put the matter into Mr. Wakefield’s hands, and he 
made the alteration, —Wakefield or Crosby, I won’t say which, but it was 
one of them.” 


Counsel for the appellant objects that this answer states no facts 
relevant to the issues here under consideration ; but it does state the 
important fact that in 1851 the witness was made acquainted with 
the practical difficulties attending the construction of the Dixie 
wrenches by reason of the effect of back pressure put upon the han- 
dles which had not then been adequately protected; and it also 
states the further fact that the witness then made a suggestion which 
led to a change of construction. 


The statement of the substance of the conversation does not of 
itself furnish evidence that the change of construction was made ; 
but it explains the natural cause of the change, when the latter is 
proved to have taken place, as this witness proceeds to show. 


His testimony continues as follows : — 


‘s Int. 4. Did you have occasion, at any time, to observe the manu- 
facture of wrenches like that marked ‘ Dixie Wrench’ in the shop of E. F. 
Dixie? If so, to what extent were they manufactured, and what was the 
occasion of their being brought to your notice? 

Ans. I have seen them in.the shop. I have been in the shop fre- 
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quently. Being in the wrench business, I forged his bars for him fora 
considerable time; and being well acquainted, he frequently came to me 
for advice. The extent of his manufacture I couldn’t state positively, but 
to the best of my judgment, he must have manufactured from two to three 
hundred a week. 

Int. 5. Did you have occasion at any time to do any work in Mr. | 
Dixie’s shop? If so, what was it and when, as nearly as you remember? 

Ans. I did. In 1853, in February and March, I finished up all my 
wrenches that was worth finishing up that went through the fire at the 
corner of Union and Foster Streets, — or my men did for me, as my shop 
was burned in 1853, — January 20, I think, as nearly as I can recollect. 
Mr. Wakefield was foreman for Mr. Dixie at the time.” 


This witness is the fourth who has testified to the manufacture of 
wrenches in E. F. Dixie’s shop like the Exhibit Dixie Wrench dur- 
ing the years 1851, 1852 and 1853, and he shows that his opportu- 
nities for knowing such fact were very considerable. It was assumed 
by him as well as by counsel for defendants who conducted his direct 
examination that the Exhibit Dixie Wrench had a ferrule-nut which 
was screwed upon the bar just above the handle; and the fact was 
never questioned by counsel for complainant. 


The only cross-examination of this witness relating to the subject 
of the Dixie wrench is as follows : — 


‘¢ Cross-Int. 26. Did you originate the construction claimed in your 
patent of Nov. 10, 1863, subsequently to the time when you suggested 
to Mr. Dixie that the ferrule should be screwed upon the wiench-bar? 

Ans. Yes. 

Cross-Int. 27. And did you consider that mode of getting the back- 
thrust to the wrench-bar shown in your patent of Nov. 10, 1863, a sub- 
stantially different mode from that shown in the Dixie wrench? 

Ans. I consider it a cheaper way of constructing the wrench than a 
screw; by that I considered it an improvement over the Dixie or Coes 
wrench. 

Cross-Int. 28. Mechanically conside1ed, — that is, looked at as practical 
mechanics consider such matters, — did you consider the mode of getting the 
back thrust to the wrench-bar, shown in your patent of Nov. 10, 1863, a 
different mode from that shown in the Dixie wrench? 

Ans. I cunsidered it different for this reason, that it was cheaper 
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made than a screw, and it answered the same purpose; and if the wrench 
got out of repair it was easier taken apart than a screw, to repair the 


wrench.” 
pa 


These answers of the witness contain a sufficient reply to the criti- 
cism made in appellant’s brief (p. 39), that the patent taken by 
him Nov. 10, 1863, wherein he showed a mode of relieving the 
handle of a Coes wrench from the strain of back pressure by making 
shoulders on the wrench-bar upon which projections from the pe- 
riphery of the rosette could bear, was inconsistent with knowledge 
by him of a ferrule-nut upon the prior Dixie wrench. 


The witness testifies that his mode was cheaper, and, as he 
thought, more advantageous in other respects; and counsel for the 
appellant has refrained from quoting this testimony. 


The further criticism contained in appellant’s brief (p. 39), that the 
patent taken by George C. Taft in 1858, for a wrench, in which a 
worm-rosette enmeshed with a screw-rack on the wrench-bar, caus- 
ing the adjusting screw-rod to traverse up and down, was also incon- 
sistent with any knowledge on his part that the Dixie wrench con- 
tained a ferrule-nut screwed upon the wrench-bar, is sufficiently an- 
swered by the fact that the wrench described in that 1858 patent was 
not a Coes wrench. , 


Transcript of Record, pp. 91-93. 


The fact is, although not formally proved in the record, that the 
patent granted to Loring Coes April 16, 1841, and reissued June 
26, 1849, was extended for seven years from the expiration of the 
original term, and was, therefore, in force until April 16, 1862. 
This is shown by the official report of the Commissioner of Patents 
for the year 1855, to the Thirty-fourth Congress, 1st Session, Sen- 
ate, Ex. Doc. No. 20, Vol. 1, p. 210, and Vol. II, pp. 334, 335. 
And if the court will take judicial notice of such an official publica- 
tion, it will sufficiently appear why George C. Taft in 1858 was not 
engaged in attempting to improve the Coes wrench which he had 
then no right to use, 
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The suggestion contained in appellant’s brief (pp. 39, 40) that 
public knowledge of the use of a ferrule-nut, screwed upon the bar 
of the Dixie wrench in 1851, 1852, and 1853, in the city otf 
Worcester, is inconsistent with the fact that the appellees in the 
‘ase at bar, did not adopt the construction, which they are now 
complained of for using, until after the issue of the original patent 
upon which the reissue in suit is founded, may be met by the 


.reply, first, that the construction of Coes wrenches like the Exhibit 


Coes Wrench, Original Manufacture, in which the step-plate was 
driven firmly upon the wrench-bar and contained upon its under 
side a broad ferrule forged integrally with it, was sufficiently stable 
to answer all ordinary practical requirements; second, that the 
manufacture of a ferrule-nut, like that of the patent here in suit, 
to serew upon the wrench-bar under a separate step-plate, would 
necessarily have entailed considerable extra expense which did not 
need to be undergone until competition might demand it; and third, 
that the construction adopted by the appellees (defendants in the 
court below) was neither like that of the Dixie wrench nor like that 
of the wrench described in the patent here in suit, but consisted 
merely of the introduction of a simple annular nut within the 
old ferrule upon the old step-plate, without otherwise altering the 
wrench which had been manufactured by Loring Coes for many 


years previously. 


This simple annular nut could not serve as a ferrule for the 
handle; needed po exterior finish like the ferrule-nut of the Dixie 
wrench, and of the wrench described in the patent in suit; and 


was altogether cheaper to make and apply. 


But all this does not alter the fact that the Exhibit Dixie Wrench 
had upon it when produced in evidence a nut screwed upon its bar 
immediately beneath the rosette on the adjusting screw-sleeve, and 
recessed at the lower end, into which the top of a suitably made 
handle might enter; that the Exhibit Dixie Wrench, so constructed, 
had been in the possession of the witness, George W. Wakefield, 
ever since 1853, when he took it from E. F. Dixie’s shop, where he 
was then foreman; and that its construction was identified by three 
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other witnesses who testified to the manufacture of large numbers of 
wrenches like it during the years 1851, 1852 and 1853. 


This evidence, uncontroverted and undisputed by anything which 
appears in the record, surely fulfils the requisition of the law that it 
should establish the fact to which it relates beyond a reasonable 


doubt. 


Respectfully submitted, 


GEORGE L. ROBERTS, 
of Counsel for Appellees. 
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JEREMIAH J. MANN, 
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Restatement of Errors Assigned in Brief. 


I. 


The Circuit Court erred in charging the jury as 
a follows: 


‘*T have an instruction from the defendant’s counsel to the effect, 
‘if in your opinion any portion of the testimony is false or untrue, that 
defeats the whole case.’ That is not true unless it appears to you 
that the cattle never did in fact come here;’’ andin the same connec- 
tion in saying, ‘‘ as I have already stated the object and purposes of 
that testimony is to show whether the cattle did or did not come into 
this State, and notwithstanding the failure of any part of the evidence 
to establish the fact to which it is directed, if you should be of the 
opinion, nevertheless, that the cattle came into this State, or if only 
part of them, then some part failure of such testimony would not 
effect the results.”’ 


Record, p. 663. 
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Brief, p. 10. 


If. 


The Court erred in refusing to charge the jury, as 
follows: . 


‘* Plaintiff claims that he became the owner of a herd of cattle, 
known as Oregon or Western cattle, by purchase, in the month of 
October, 1880; that the cattle were then held in the Territory of 
Wyoming; that afterwards, between that date and the early part of 
the year 1881, they wandered and strayed from that part of the Terri- 
tory of Wyoming, and drifted into the State of Colorado in the vicin- 
ity of the ranch of one Bloomfield; that the said Bloomfield appropri- 
ated and converted the same, and that he afterwards sold and delivered 
said cattle tothe defendant. ‘You are instructed that it is iacumbent 
upon the plaintiff to prove each and every of these facts by a prepon- 
derance of evidence in his favor. In determining these questions you 
are to consider the lateness of the season in which the cattle were 
turned out and left by the plaintiff; the condition of the country as 
regards feed at said time; the nature of the country which lay between 
them and that part of Colorado where it is alleged they were appro- 
priated and converted by the said Bloomfield; the difficulties to be 
overcome in traversing the range of mountains lying between said 
cattle and the said portion of Colorado; the severity of the season of 
the winter of 1880-1881; the probability that the cattle would travel 
together in company or greatly scatter and disperse before reaching 
that part of Colorado in the vicinity of Bloomfield’s ranch; the proba 
bility of death among said cattle growing out of any ofthe facts here 
mentioned; and in considering these questions you are to inquire into 
the probability of the truth and correctness of the testimony of each 
and every witness who testified in reference to said factsor any of 
them, and you are to award to each and every witness such credence 
as in your judgment as reasonable men should be given to said wit- 
nesses. If you believe that any of the witnesses upon the part of the 
plaintiff have sworn wilfully to anything which is not true, you are 
at liberty not only to reject that part of the testimony of such wit- 
nesses which you believe to be untrue, but all the evidence of such 
witnesses. ’’ 


Record, p. 671-2, Brief, p. 14. 
ITT. 


The court erred in refusing to charge the jury as 
follows: 
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** You are further instructed that where the evidence is circumstan- 
tial only greater caution should be exercised in arriving at a conclusion, 
and where the inference arising from any circumstantial testimony is 
fairly met or rebutted by other evidence, showing such conclusion to 
be unfounded or extremely doubtful, such circumstantial evidence 
should be disregarded.”’ 


Record, p. 672, Brief, p. 15. 
IV. 


The court erred in refusing to charge the jury as 
follows: 


‘*If you believe that the evidence of the witness Whitney as to the 
alleged crossing of a large herd or drove of cattle at or near the junc- 
tion of the Laramie and the Platte rivers in the month of December, 
1880, was false, or if you believe that the testimony of the other wit- 
nesses on the part of the defendants, Allen and Gates, who claim to be 
present at the time mentioned by Whitney, is entitled to greater cre- 
dence, you must find in favor of the defendant on that question; if 
you so find, it is incumbent upon the plaintiff to account in some other 
way and by other evidence for the belief that the cattle in question 
crossed beyond the said Laramie river in the direction of Colorado, 
and if the plaintiff has failed by sufficient and satisfactory evidence to 
otherwise establish the fact that his cattle crossed beyond said stream 
you must find in favor of the defendant.”’ 


Rec., p. 672-3, Brief, p. 15. 
V. 


The court erred in refusing to charge the jury as 
follows: 


“Tf you believe that the testimony of the witness Howe as to the 
passing of the plaintiff’s cattle at his place; the testimony. of the wit- 
ness Whitney as to the alleged crossing of the said cattle at the junc- 
tion of the Laramie and the Platte ; the testimony of the witness John- 
son as to the passing of the cattle on his place on Horse Creek ; the 
testimony of the witness Goodwin as to having seen the cattle between 
his place and Pine Bluff, in Egbert Station ; the testimony of the wit- 
ness Fallon as to the passing of the cattle on his place, are each un- 
supported by other witnesses as to the particular fact to which they 
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severally testify, you are not to assume that the testimony of one wit- 
ness is a corroboration of the testimony of the other, and if you be- 
lieve that any of the witnesses named testified falsely or was wholly 


or substantially mistaken in his statement, then the chain of testimony 


on which the plaintiff bases his claim, to the effect that his cattle 


wandered or drifted into Colorado is broken, and his theory in that’ 


respect cannot prevail.’’ 


Rec., 673, Brief, 15-16. 


VI. 


The Court also erred in charging the jury as fol- 
lows: 


If you find that defendant converted any of the cattle belonging to 
plaintiff, and that among those converted were cows which either had 
calves with them at the time of the conversion or afterwards, and be- 
fore the commencement of this suit, had calves, then you are in- 
structed that the plaintiff is entitled to recover the value of such calves 
or increase, and you may consider as evidence of the number of such 
increase the average increase on cattle between the date you may find 
defendant took possession and the institution of this suit. 


Rec., p. 666, Brief p. 60. 
VII. 


The Courtalsoerredin charging the jury as follows: 


If you find for the plaintiff, he is entitled to interest on the amount 
from the date of the demand, interest according to the Statute of this 
State at ten per cent. per annum. eB 


Rec., p. 666, Brief p. 61-’2. 
VIII. 


The Court erred in refusing to charge the jury as 
follows: 


The plaintiff claims that he purchased one of the herds of cattle in 
question about the eleventh day of October, 1880, from Schlagle and 
Jordan, and on or about said day received a bill of sale conveying the 
title of said herd to him ; that on or about the said day the cattle were 
counted out and turned over to him and possession of the same trans- 


— 
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ferred to him ; if you believe this statement to be untrue, and if, on 
the contrary, you believe that by the terms of a written contract be- 
tween the plaintiff and said Schlagle and Jordan, possession was to 
remain with the seller until the completion of the last payment, and 


. that the possession of the cattle remained with the said Sclagle and 


Jordan until the month of April, 1881, and that at said time a contract 
was entered into between said Mann on the one part and the said 
Schlagle and Jordan on the other, and Messrs. Sheedy and Clark on 
the other, whereby the said herd of cattle was sold and the possession 
thereof delivered to the said Sheedy and Clark as security for the re- 
payment of certain advances made by said Sheedy and Clark ; and 
that some time thereafter, in the month of August, 1881, or therea- 
bouts, the said Sheedy and Clark sold, assigned and transferred to 
said Schlagle and Jordan all their right, title and interest in and to 
said herd, and that the same were afterwards held and claimed by 
said Schlagle and Jordan for the security of the payment of the sum 
of $22,000 ; that thereafter a suit was instituted in the District Court 
of Albany County, Wyoming, against the said Schlagle and Jordan 
for the cancellation of said indebtedness, and that said suit and con- 
troversy was not settled or disposed of until some time in the month 
of November, 1881, or February, 1882, then you are instructed that 
the possession and the right of possession to said cattle was never in 
the said plaintiff before such settlement, and if the said cattle in the 
meantime nad drifted out of the said Territory of Wyoming and into 
the State of Colorado and had therefore been seized, appropriated 
and converted by one Bloomfield, the right of action to recover for 
the value of said cattle so seized and converted by said Bloomfield 
was vested in the said Schlagle and Jordan and not in the said plaintiff, 
and the said plaintiff cannot maintain this suit to recover the value of 
the said cattle so alleged to have been converted unless he has shown, 
by legal and sufficient evidence, an rssignment to him by said Schla- 
gle and Jordan of said right of action. 


Rec., p. 673-4, Brief, p. 03-’4. 
IX. 


The Court erred in refusing to give the following: 


‘© You are further instructed that the paper offered and received in 
evidence on the part of the said Mann, which was said executed and 
delivered at the time of settlement between Mann and Schlagle and 
Jordan, is not an assignment and has not the effect of assigning to 
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said Mann the said right of action, and he is not entitled to recover 
for the value of the cattle.’’ ‘yr 


Rec., p. 674. Brief, 64-5. 
X. 


The Court erred in charging the jury as follows: 


‘“‘ This transaction was to be carried on by the plaintiff, according to 
the terms of the contract, in the name of Schlagle and Jordan; so far 
as disclosed on the trial, this was done. In Omaha some dealings 
were had with Sheedy and Clark, of which it is not necessary to say 
very much. Schlagle and Jordan, in that transaction, assumed to be 
the owners of the property. Mr. Mann, the plaintiff here, joining 
the m; but it would seem that the money obtained in that transaction 
was for Mr. Mann’s benefit; and while Schlagle and Jordan were still 
insisting upon their lien upon the cattle at that time, I believe they 
agreed to relinquish it to Sheedy and Clark and take other security 
for the money that was due them, and they were still recognizing the 
sale that had been made to Mr Mann; and what they were doing was 
to protect their security. It is not necessary to consider what the 
rights of Schlagle and Johnson were under these transactions and 
what position Mr. Mann assumed toward them. For the purpose of 
this controversy, it may be said in all that took place between the 
parties and the several contracts that they made, that Mr. Mann be- 
came the owner of this herd in the month of October, 1880, as he 
claims to have done.”’ 


Rec., p. 662. Brief, p. 65. 
XI. 


The Court erred in refusing to grant a new trial, 
after having decided that the verdict of the jury 
was erroneous, excessive and unjust, and in sub- 
stituting its own judgment for that of a jury, in 
overruling the motion in arrest of judgment, and in 
entering judgment upon its own finding of facts, 


without the consent of the parties to the suit. 
HUGH BUTLER, 


with WM. A. MAURY, 
For Plaintiff in Error. 
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Restatement of Errors Assigned in Brief. 


I. 


The Circuit Court erred in charging the jury as 
follows: 


‘‘T have an instruction from the defendant’s counsel to the effect, 
‘if in your opinion any portion of the testimony is false or untrue, that 
defeats the whole case.’ That is not true unless it appears to you 
that the cattle never did in fact come here;’’ andin the same connec- 
tion in saying, ‘‘ as I have already stated the object and purposes of 
that testimony is to show whether the cattle did or did not come into 
this State, and notwithstanding the failure of any part of the evidence 
to establish the fact to which it is directed, if you should be of the 
opinion, nevertheless, that the cattle came into this State, or if only 
part of them, then some part failure of such testimony would not 
effect the results.”’ 


Record, p. 668. Brief. p. 10. 


IL. 
The Court erred in refusing to charge the jury as 
follows: ‘ 


‘* Plaintiff claims that he became the owner of a herd of cattle, 
known as Oregon or Western cattle, by purchase, in the month of 
October, 1880; that the cattle were then held in the Territory of 
Wyoming; that afterwards, between that date and the early part of 
the year 1881, they wandered and strayed from that part of the Terri- 
tory of Wyoming, and drifted into the State of Colorado in the vicin- 
ity of the ranch of one Bloomfield; that the said Bloomfield appropri- 
ated and converted thesame, and that he afterwards sold and delivered 
said cattle to the defendant. You are instructed that it is incumbent 
upon the plaintiff to prove each and every of these facts by a prepon- 
derance of evidence in his favor. In determining these questions you 
are to consider the lateness of the season. in which the cattle were 
turned out and left by the plaintiff; the condition of the country as 
regards feed at said time; the nature of the country which lay between 
them and that part of Colorado where it is alleged they were appro- 
priated and converted by the said Bloomfield; the difficulties to be 
overcome in traversing the range of mountains lying between said 
cattle and the said portion of Colorado; the severity of the season of 
the winter of 1880-1881; the probability that the cattle would travel 
together in company or greatly scatter and disperse before reaching 
that part of Colorado in the vicinity of Bloomfield’s ranch; the proba 
bility of death among said cattle growing out of any ofthe facts here 
mentioned; and in considering these questions you are to inquire into 
the probability of the truth and correctness of the testimony of each 
and every witness who testified in reference to said facts or any of 
them, and you are to award to each and every witness such credence 
as in your judgment as reasonable men should be given to said wit- 
nesses. If you believe that any of the witnesses upon the part of the 
plaintiff have sworn wilfully to anything which is not true, you are 
at liberty not only to reject that part of the testimony of such wit- 
nesses which you believe to be untrue, but all the evidence of such 
witnesses. ”’ 


Record, p. 671-2, Brief, p. 14. 
III. 


The court erred in refusing to charge the jury as 
follows: 


i 
. 
{ 


3 


*« Y6u are further instructed that where the evidence is circumstan- 
tial only greater caution should be exercised in arriving at a conclusion, 
and where the inference arising from any circumstantial testimony is 
fairly met or rebutted by other evidence, showing such conclusion to 
be unfounded or extremely doubtful, such circumstantial evidence 
should be disregarded.’’ 


Record, p. 672, Brief, p. 15. 


IV. 


The court erred in refusing to charge the jury as 
follows: 


‘*If you believe that the evidence of the witness Whitney as to the 
alleged crossing of a large herd or drove of cattle at or near the junc- 
tion of the Laramie and the Platte rivers in the month of December, 
1880, was false, or if you believe that the testimony of the other wit- 
nesses on the part of the defendants, Allen and Gates, who claim to be 
present at the time mentioned by Whitney, is entitled to greater cre- 
dence, you must find in favor of the defendant on that question; if 
you so find, it is incumbent upon the plaintiff to account in some other 
way and by other evidence for the belief that the cattle in question 
crossed beyond the said Laramie river in the direction of Colorado, 
and if the plaintiff has failed by sufficient and satisfactory evidence to 
otherwise establish the fact that his cattle crossed beyond said stream 
you must find in favor of the defendant.’’ 


Rec., p. 672-3, Brief, p. 15. 
V. 


The court erred in refusing to charge the jury as 
follows: 


“Tf you believe that the testimony of the witness Howe as to the 
passing of the plaintiff’s cattle at his place; the testimony of the wit- 
ness Whitney as to the alleged crossing of the said cattle at the junc- 
tion of the Laramie and the Platte ; the testimony of the witness John- 
son as to the passing of the cattle on his place on Horse Creek ; the 
testimony of the witness Goodwin as to having seea the cattle between 
his place and Pine Bluff, in Egbert Station ; the testimony of the wit- 
ness Fallon as to the passing of the cattle on his place, are each un- 
supported by other witnesses as to the particular fact to which they 
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severally testify, you are not to assume that the testimony of one wit- 
ness is a corroboration of the testimony of the other, and if you be- 
lieve that any of the witnesses named testified falsely or was wholly 
or substantially mistaken in his statement, then the chain of testimony — 
on which the plaintiff bases his claim, to the effect that his cattle 
wandered or drifted into Colorado is broken, and his theory in that 
respect cannot prevail.’’ 


Rec., 673, Brief, 15-16. 


VI. 


The Court also erred in charging the jury as fol- 
lows: 


If you find that defendant converted any of the cattle belonging to 
plaintiff, and that among those converted were cows which either had 
calves with them at the time of the conversion or afterwards, and be- 
fore the commencement of this suit, had calves, then you are in- 
structed that the plaintiff is entitled to recover the value of such calves 
or increase, and you may consider as evidence of the number of such 
increase the average increase on cattle between the date you may find 
defendant took possession and the institution of this suit. 


Rec., p. 666, Brief p. 60. 
VII. 


TheCourtalsoerred in charging the jury as follows: 


If you find for the plaintiff, he is entitled to interest on the amount 
from the date of the demand, interest according to the Statute of this 
State at ten per cent. per annum. 


Rec., p. 666, Brief p. 61-2. 
VIII. 


The Court erred in refusing to charge the jury as 
follows: 


The plaintiff claims that he purchased one of the herds of cattle in 
question about the eleventh day of October, 1880, from Schlagle and 
Jordan, and on or about said day received a bill of sale conveying the 
title of said herd to him : that on or about the said day the cattle were 
counted out and turned over to him and possession of the same trans- 


- 


an~ 


ferred to him ; if you believe this statement to be untrue, and if, on 
the contrary, you believe that by the terms of a written contract be- 
tween the plaintiff and said Schlagle and Jordan, possession was to 
remain with the seller until the completion of the last payment, and 
that the possession of the cattle remained with the said Sclagle and 
Jordan until the month of April, 1881, and that at said time,a contract 
was entered into between said Mann on the one part and the said 
Schlagle and Jordan on the other, and Messrs. Sheedy and Clark on 
the other, whereby the said herd of cattle was sold and the possession 
thereof delivered to the said Sheedy and Clark as security for the re- 
payment of certain advances made by said Sheedy and Clark ; and 
that some time thereafter, in the month of August, 1881, or therea- 
bouts, the said, Sheedy and Clark sold, assigned and transferred to 
said Schlagle and Jordan all their right, title and interest in and to 
said herd, and that the same were afterwards held and claimed by 
said Schlagle and Jordan for the security of the payment of the sum 
of $22,000 ; that thereafter a suit was instituted in the District Court 
of Albany County, Wyoming, against the said Schlagle and Jordan 
for the cancellation of said indebtedness, and that said suit and con- 
troversy was not settled or disposed of until some time in the month 
of November, 1881, or February, 1882, then you are instructed that 
the possession and the right of possession to said cattle was never in 
the said plaintiff before such settlement, and if the said cattle in the 
meantime nad drifted out of the said Territory of Wyoming and into 
the State of Colorado and had therefore been seized, appropriated 
and converted by one Bloomfield, the right of action to recover for 
the value of said cattle so seized and converted by said Bloomfield 
was vested in the said Schlagle and Jordan and not in the said plaintiff, 
and the said plaintiff cannot maintain this suit to recover the value of 
the said cattle so alleged to have been converted unless he has shown, 
by legal and sufficient evidence, an rssignment to him by said Schla- 
gle aud Jordan of said right of action. 


Rec., p. 673-4, Brief, p. 03-4. 
LX. 


The Court erred iu refusing to give the following: 


‘* You are further instructed that the paper offered and received in 
evidence on the part of the said Mann, which was said executed and 
delivered at the time of settlement between Mann and Schlagle and 
Jordan, is not an assignment and has not the effect of assigning to 
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said Mann the said right of action, and he is not entitled to ‘recover 
for the value of the cattle.”’ 


Rec., p. 674. Brief, 64-5. 
X. 
The Court erred in charging the jury as follows : 


‘“‘ This transaction was to be carried on by the plaintiff, according to 
the terms of the contract, in the name of Schlagle and Jordan; so far 
eas disclosed on the trial, this was done. In Omaha some dealings 
were had with Sheedy and Clark, of which it is not necessary to say 
very much. Schlagle and Jordan, in that-transaction, assumed to be 
the owners of the property... Mr. Mann, the plaintiff here, joining 
the m; but it would seem that the money obtained in that transaction 


was for Mr. Mann’s benefit; and while Schlagle and Jordan were still . 


insisting upon their lien upon the cattle at that time, I believe they 
agreed to relinquish it to Sheedy and Clark and take other security 
for the money that was due them, and they were still recognizing the 
sale that had been made to Mr Mann; and what they were doing was 
to protect their security. It is not necessary to consider what the 
rights of Schlagle and Johnson were under these transactions and 
what position Mr. Mann assumed toward them. For the purpose of 
this controversy, it may be said in all that took place between the 
parties and the several contracts that they made, that Mr. Mann be- 
came the owner of this herd in the month of October, 1880, as he 
claims to have done.”’ 


Rec., p. 662. Brief, p. 65. 
XI. 


The Court erred in refusing to grant a new trial, 
after having decided that the verdict of the jury 
Was erroneous, excessive and unjust, and in sub- 
stituting its own judgment for that of a jury, in 
overruling the motion in arrest of judgment, and in 
entering judgment upon its own finding of facts, 
without the consent of the parties to the suit. 

HUGH BUTLER, 
with WM. A. MAURY, 
For Plaintiff in Error. 
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ARKANSAS VALLEY LAND & CATTLE CO. (LIMITED) VS. J.J. MANN. 1 


1 Pleas in the circuit court of the United States for the district 
of Colorado, sitting at Denver. 


Beit remembered that heretofore and on, to wit, the 8th day of 
March, A. D. 1884, came Jeremiah J. Mann, by Messrs. R. E. Foot 
and Wells, Smith & Macon, his attorneys, and filed in said court 
his complaint and sued out of said court a writ of summons against 
the Arkansas Valley Land and Cattle Company; and the said 
complaint is in words and figures as follows, to wit: 


Complaint. 


UnitTep States oF AMERICA, i 
District of Colorado, ' 


In the Circuit Court of the United States for said District. 


JEREMIAH J. Mann, Plaintiff, 
v. 


THE ARKANSAS VALLEY LAND AND CATTLE Company, a Corpora- 
tion, Defendant. 


Plaintiff, complaining of said defendant, saith— 
That plaintiff is a citizen of the State of Nevada; that defend- 
ant is a corporation organized and existing under the laws . 
2 of the United Kingdom of Great Britain and Ireland, and a 
citizen of said United Kingdom and a subject of Victoria, 
Queen of said United Kingdom. | 

And for a cause of action plaintiff saith— 

That heretofore, to wit, on the first day of January, A. D. 1881, 
the plaintiff was the owner of and entitled to the immediate pos- 
session of certain Oregon cattle, branded with a brand (among 
others), commonly called a bar brand, on the right side or loin 
thereof, to wit, seven hundred and forty-two head of Oregon steers, 
of the value of forty-four thousand five hundred and twenty dol- 
lars, and six hundred Oregon cows, of the value of twenty-one 
thousand dollars. ; 

That on the same day and year aforesaid, at the county of Weld, 
in said district, the said defendant unlawfully converted the said ecat- 
tle to its own use (whereby plaintiff was prevented from selling the 
said steers and converting the same into money, as he otherwise 
might and would have done, to wit, on the day and year aforesaid, 
and from thence until now deprived of the use and enjoyment of 
the value and proceeds thereof, and the natural increase of the said 
cows, to wit, one thousand five hundred head of neat cattle since 
that time born of said cows, of great value, to wit, of the value of 
fifty thousand dollars), and whereby plaintiff was damaged in one 
hundred and thirty-seven thousand dollars. 

And for a second cause of action plaintiff saith— 

That heretofore, to wit, on the first day of January, A. D. 1881, 
R. T. Kelly, A. J. Gillespie, T. E. Gillespie, Louis J. Gillespie, J. F. 
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Gillespie, and G. O. Keck were the owners of and were entitled to 
the immediate possession of one thousand and thirty- 

3 six head of Oregon steers, branded with the letter T on the 
left side or loin (and with other brands), of the value of 

sixty-two thousand dollars. . 

That on the day and year last aforesaid the said defendant unlaw- 
fully converted the said cattle to its own use, whereby the owners 
thereof aforenamed were prevented from converting the same into 
money, and were thence hitherto deprived of the use and enjoyment 
of the proceeds of said cattle and were damaged in eighty thousand 
dollars. 

That afterwards, to wit, on the — day of , A. D. 1883, the 
said R. T. Kelly, A. J. Gillespie, T. E. Gillespie, Louis J. Gillespie, oa wiee 
= J. F. Gillespie, and G. O. Keck, for divers good and sufficient consid- a4 
a erations to them moving, assigned, transferred, and set over to the Wem 
be said plaintiff the damages aforesaid and all causes of action to them ea! 4 
accrued by reason of the conversion of said cattle. 


Wherefore plaintiff prays judgment against the said defendant a> ) 
for two hundred and seventeen thousand dollars, his damages, and laa 
his costs. fon m 

(S’e’d) +R. E. FOOT, WELLS, SMITH & MACON, red 


PV's Att’ys. 


(Endorsed :) No. 1466. U.S. circuit court, district of Colorado. 
Jeremiah J. Mann v. The Arkansas Valley Land & Cattle Company, 
a corporation. Complaint. Filed Mar. 8,1884. (S’g’d) Edward F. 
Bishop, clerk. Welis, Smith & Macon, attorneys, Denver, Colorado. 


4 And the said summons is in words and figures as follows, 
to wit: 


Summons. 


Unitrep States oF AMERICA, \s a 
District of Colorado, tir: 


In the Circuit Court of the United States for the District of Colorado. 


JEREMIAH J. Mann, Plaintiff, 
versus 
THe ARKANSAS VALLEY LAND AND CaTTLE Company, Defendant. 


Filed in the clerk’s office this 8th day of March, A. D. 
1884. 


Complaint. 


The President of the United States of America to the Arkansas 
Valley Land and Cattle Company, Greeting: 


You are hereby notified that an action has been brought in said 
court by Jeremiah J. Mann, plaintiff, against you, as defendant, to 
recover the sum of $217,000.00, due from you, the said defendant, to 
the said plaintiff for converting to defendant’s use certain cattle be- 
longing to plaintiff, and for converting to defendant’s use certain | 
cattle belonging to R. T. Kelley, A. J. Gillespie, T. E. Gillespie, 
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Louis J. Gillespie, J. F. Gillespie, and G. O. Keck ; which said last 
claim was duly assigned to said plaintiff by said R. T. Kelley and 
others above named, as more fully set forth and described in the 
complaint filed herein, and to which reference is here made, and for 
the costs of this suit. 
You are hereby required to appear and demur or answer to 
5 the complaint filed in said action in said court within ten days 
(exclusive of the day of service) after this summons shall be 
served on vou, if such service shall be made within the county of 
Arapahoe; otherwise within forty days from the day of service; and 
if you fail so to do the said plaintiff will take judgment against you 


by default, according to the prayer of the said complaint, for said_ 


sum of $217,000.00 and costs. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, and the seal of the said circuit 
court, at the city of Denver, in said district, this 8th day of March, 
A. D. 1884, and of the Independence of the United States the 108th 
year. 


[Seal U. S. Circuit C’t, Colorado. ] 


(S’e’d) EDWARD F. BISHOP, Clerk, 
By F. W. TUPPER, Deputy Clerk. 


Proof of Service. 


UNITED STATES OF AMERICA, ss 
District of Colorado, 
DENVER, March 8, A. D. 1884. 

I hereby certify that I received the within writ on the 8th day of 
March, A. D. 1884, and that I have personally served the same upon 
the said defendant, The Arkansas Valley Land and Cattle Company, 
by delivering to R. C. Bloomfield, general manager of said defend- 
ant company, personally a true copy of the within writ, at Denver, 

county of Arapahoe, on the 8th day of March, A. D. 1884. 
6 No president, vice-president, secretary, cashier, or other officer 
of said defendant company found in my district. 

This writ therefore returned executed as the law directs this 8th 
day of March, A. D. 1884. . 

(S’g’d) WALTER A. SMITH, Marshal, 
By SIM. W. CANTRIL, 
Deputy Marshal. 


(Endorsed :) Gen. No. 1466. Circuit court of the United States for 
the district of Colorado. Jeremiah J. Mann, plaintiff, versus The 
Arkansas Valley Land & Cattle Company, defendant. Summons. 
Filed this 8 day of March, A. D. 1884. (S’g’d) Edward F. Bishop, 
cerk, by F. W. Tupper, deput- clerk. R. E. Foot, Wells, Smith & 
Macon, of Denver, attorneys for plaintiff. 


And afterwards and on, to wit, the 19th day of May, A. D. 1884, 
the same being one of the regular juridical days of the May term, A. 
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D. 1884, of said court—present, the Honorable Moses Hallett, dis- 
trict judge—the following proceeding, inter alia, was had and 
entered of record in said court and in said cause, to wit: 


Order. Demurrer Sustained. Leave to Amend Complaint. 
jos 


JEREMIAH J. MANN 
V8. 1466. 


Tor ARKANSAS VALLEY LAND AND CATTLE COMPANY. 
Money demand. 


At this day comes the said plaintiff, by Thomas Macon, Esq., his 
attorney, and the said defendant, by Hugh Butler, Esq., its attorney, 
also comes. . 
7 And the demurrer of the said defendant to the complaint 
herein having heretofore come on to be heard, and having 
been argued by counsel and by the court taken under advisement, 
and the court being now sufficiently advised in the premises, it 
seemeth to the court here that the said complaint is not sufficient in 
law, and so the said demurrer is sustained. 
Nevertheless, on motion of the said plaintiff, it is ordered by the 
court that the said plaintiff hath leave to amend his complaint 
herein as he shall be advised. 


And afterwards and on the same day, to wit, the 19th day of May, 
A. D. 1885, the following further proceeding was had and entered of 
record in said court and in said cause, to wit: 


Order. Demurrer Sustained. Leave to Amend Complaint. 


JEREMIAH J. MANN ) 
V8. 1466. 
THe ARKANSAS VALLEY LAND AND CATTLE CoMPANY. { 


Money demand. 


At this date it is ordered by the court that the record of proceed- 
ings had herein heretofore on this day be amended to read as fol- 

ows: 

At this day comes the said plaintiff, by Thomas Macon, Esq., his 
attorney, and the said defendant, by Hugh Butler, Esq., its attorney, 
also comes. 7 

And the demurrer of the said defendant to the complaint herein 
having heretofore come on to be heard, and having been argued 

by counsel and by the court taken under advisement, and 
8 the court being now sufficiently advised in the premises, it is 

ordered by the court, for good and sufficient reason to the 
court appearing, that as to the first count of the said complaint the 
said demurrer be sustained as to the words and figures in the said 
count, as folluws, to wit: 

“ Whereby plaintiff was prevented from selling the said steers 


and converting the same into money, as he otherwise might and. 
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would have done, to wit, on the day and vear aforesaid, and from 
thence until now deprived of the use and enjoyment of the value 
and proceeds thereof, and the natural increase of the said cows, to 
wit, one thousand five hundred head of neat cattle since that time 
born of said cows, of great value, to wit, of the value of fifty thou- 
sand dollars.” 

And that as to the second count of the said complaint the said 
demurrer is sustained generally. 

And thereupon, on motion of the said plaintiff, it is ordered that 
it have leave to amend its said complaint by an additional count 


thereof, as it shall be advised. 


And afterwards and on, to wit, the 20th day of May, A. D. 1884, 
came again the said plaintiff, by his attorneys aforesaid, and filed 
in said court and in said cause his amended complaint; and the said 
amended complaint is in words and figures as follows, to wit: 


Amended Complaint. 


UNITED STATES OF AMERICA, | oP 
District of Colorado, be 


9 In the Circuit Court of the United States for said District. 


JEREMIAH J. Mann, Plaintiff, 
vs. 
> a Y 1466. 
THE ARKANSAS VALLEY LAND AND CATTLE COMPANY, a Cor- 
poration, Defendant. 


And for an amended complaint herein plaintiff, complaining of 
the said defendant, saith— 

That plaintiff is a citizen of the State of Nevada. 

That defendant is a corporation organized and existing under the 
laws of the United Kingdom of Great Britain and Ireland, and a 
citizen of said United Kingdom and a subject of Victoria, Queen of 
said United Kingdom. 

And for a cause of action plaintiff saith— 

That heretofore, to wit, on the 1st day of January, A. D. 1882, the 
plaintiff was the owner of and entitled to the immediate possession 
of certain Oregon cattle, branded with a brand (among others), com- 
monly called the bar brand, on the right side or loin thereof, to wit, 
seven hundred and forty-two (742) head of Oregon steers, of the value 
of forty-four thousand five hundred and twenty (44,520) dollars, and 
seven hundred (700) Oregon cows, of the value of twenty-one thou- 
sand (21,000) dollars. 

That on the same day and year aforesaid, at the county of Weld, 
in said district, the said defendant unlawfully converted the said 
cattle to its own use, whereby plaintiff was damaged in seventy-one 

thousand (71,000) dollars. 
10 II. And for a second cause of action plaintiff saith— 
That heretofore, to wit, on the lst day of January, A. D. 
1882, R. T. Kelly, A. J. Gillespie, T. E. Gillespie, Lowis J. Gillespie, 
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J. F. Gillespie, and G. O. Keck were the owners of and were entitled 
to the immediate possession of one thousand and thirty-six (1,036) 
head of Oregon steers, branded with the letter “T” on the left side 
or loin and with other brands, of the value of sixty-two thousand 
(62,000) dollars. 

That on the day and year last aforesaid the said defendant unlaw- 
fully converted the said cattle to its own use, whereby the owners 
et aforenamed were damaged in eighty thousand (80,000) 
dollars. 

That afterwards, to wit, on the day and year aforesaid, the said 
R. T. Kelly, A. J. Gillespie, T. E. Gillespie, Louis J. Gillespie, J. F. 
Gillespie, and G. O. Keck, for divers good and sufficient considera- 
tions to them moving, assigned, transferred, and set over to the said 
plaintiff all and singular the said cattle and the damages aforesaid 
and all causes of action to them accrued by reason of the conversion 
of the said cattle. 

III. And for a third cause of action plaintiff saith— 

That heretofore, to wit, on the 1st day of January, 1884, plaintiff 
was the owner of and was lawfully entitled to the possession of cer- 
tain other goods and chattels, to wit, seven hundred (700) head of 
Oregon cows and twelve (12) bulls, of the value of twenty-one thou- 
sand (21,000) dollars, and fifteen hundred (1,500) head of young cattle, 
the increase of the cows last aforesaid, of the value of fifty thousand 

(50,000) dollars. 

11 That defendant had before that time become possessed of 

the said cows, bulls, and young cattle aforesaid. 

That on the day and year aforesaid plaintiff demanded of the 
said defendant the said cows, bulls, and young cattle and every 
thereof; nevertheless the said defendant did not nor would yield or 
deliver to the plaintiff the said cows, bulls, young cattle, or any 
thereof, but the same and every thereof converted to its own use 
and still detains the same, to the damage of the plaintiff in seventy- 
one thousand (71,000) dollars. 

Wherefore plaintiff demands judgment against the said defend- 
ant for two hundred & twenty-one thousand dollars and his costs. 

(S’g’d) R. E. FOOT, WELLS, SMITH & MACON, 
PUF?s Att’ys. 


(Endorsed :) Gen’l No. 1466. United States circuit court. Jere- 
miah J. Mann vs. The Arkansas Valley Land and Cattle Company, 
a corporation. Filed May 20, 1884. (S’g’d) Edward F. Bishop, 
clerk. Amended complaint. Wells, Smith & Macon and R. E. 
Foote, attorneys for plaintiff. 


And afterwards and on, to wit, the 21st day of May, A. D. 1884, 
the same being one of the regular juridical days of the May term, 
A. D. 1884, of said court—present, the Honorable Moses Hallett, 
district judge—the following proceeding was had and entered of rec- 
ord in said court and in said cause, to wit: 


COMPANY (LIMITED) VS. JEREMIAH J. MANN. 
12 Order. Defendants to Answer by 24th. 


JEREMIAH J. MANN . 
v8. 1466. 
THE ARKANSAS VALLEY LAND AND CATTLE CoMPANY. 


Money demand. 


At this day comes the said plaintiff, by E. T. Wells, Esq., his at- 
torney, and on his motion it is ordered by the court that the said 
defendant answer the amended complaint herein by or before Satur- 


‘ day next, the 24th instant, as it shall be advised. 


And afterwards and on, to wit, the 24th day of May, A. D. 1884, 
came again the said defendant, by Hugh Butler, Esq., its attorney, 
and filed in said court and in said cause its answer to the amended 
complaint heretofore filed herein; and the said answer is in words 
and figures as follows, to wit: 


Answer. 


UnITED STATES OF AMERICA, ate 
District of Colorado, pa 


In the Circuit Court of the United States for the District of Colorado. 


JEREMIAH J. Many, Plaintiff, 
vs. 
THe ARKANSAS VALLEY LAND AND CATTLE Company, Defendant. 


13 The said defendant, answering the amended complaint of 

the plaintiff, for answer to the first count thereof, denies that 
on the first day of January, A. D. 1881, or at any other time the 
plaintiff was the owner of or entitled to the possession of the goods 
and chattels mentioned in said complaint, and denies that defend- 
ant converted the said cattle or any thereof to its own use. 

Denies that the said cattle were of the value of sixty-five thousand 
five hundred and twenty dollars or any other sum ; and the defend- 
ant, for further answer to the said first count of said complainant, 
alleges that all the cattle mentioned and described therein, on the 
first day of September, A. D. 1882, were and for a long time before 
had been at large in said county of Weld on a cattle range claimed 
and possessed by one Ralston C. Bloomfield and Robert Tillett and 
were claimed to be owned by and in possession of said Bloomfield 
and Tillett; that the same were marked and designated by the 
brands of said Bloomfield and Tillett; that the said brands were 
duly recorded in the office of the county clerk and recorder of said 
Weld county as the brands of said Bloomfield and Tillett; that the 
said bar brand mentioned in said first count of said complainant was 
not and never had been recorded in said county of Weld, and that 
neither the said plaintiff or any person for him had caused said bar 
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brand to be recorded in said Weld county or any other county in 
this State. | 

And defendant further avers that afterwards, to wit, on the first 
day of September, A. D. 1882, and while the said Bloomfield and 
Tillett had possession of said cattle as aforesaid and while they 

claimed to be the ownersthereof, the defendant, in good faith 
14 and for valuable consideration and believing said Blodm- 
field and Tillett to be the owners of said cattle, bought and 
purchased the same and received from said Bloomfield and Tillett 
a bill of sale in writing therefor, from said Bloomfield and Tillett 
which was dulysigned and executed by said Bloomfield and Tillett, 
and the said cattle were then and there delivered to said defendant 
by said Bloomfield and Tillett, by means whereof the said defend- 
ant then and there became the owner and entitled to the possession 
of said cattle and all and every thereof. 

And, for answer to the second count of said complaint, the defend- 
ant denies that R. T. Kelly and the other persons mentioned in said 
second count, on the first day of January, A. D. 1881, orat any other 
time, were the owners of or were entitled to the possession of the 
goods and chattels in said second count of said complaint men- 
tioned, and denies that defendant converted the same or any thereof 
to its own use, and denies that said cattle were of the value of sixty- 
two thousand dollars or any other sum, and denies that the owners 
thereof sustained damage in the sum of eighty thousand dollars or 
in any other sum. 

And defendant denies that the said R. T. Kelly and others men- 
tioned in said complaint, on the first day of January, A. D. 1881, or : 
at any other time, for divers good and sufficient considerations or : 
for any consideration, assigned, transferred, or set over to the plain- itu 
tiff the said cattle or any thereof or the said damages or causes of sb 
action or any part thereof. HO 

And the said defendant, for further answer to said second count of be] 
said complaint, alleges that the said R. T. Kelly and the other per- 
sons mentioned in said count as owners of said cattle did not nor 

did any person for them make, execute, and deliver unto 
15 the said plaintiff a bill of sale in writing of and for said cat- 

tle or any thereof, nor did the plaintiff receive from the said 
Kelly and others or any person for them a bill of sale in writing, as 
required by the statute in such case made and provided. 

And, for a further answer to said second count of said complaint, 
defendant alleges that all the cattle mentioned and described therein, 
on the first day of September, A. D. 1882, were and for a long time 
before had been at large in the county of Bent, in the State of Colo- 
rado, on a cattle range claimed and possessed by one Dennis Sulli- 
van and one Hiram S. Holly, and were claimed to be owned and 
possessed by said Sullivan and Holly; tbat the same were marked 
and designated by the brands of said Holly and Sullivan; that the 
said brands of said Holly and Sullivan were duly recorded in the 
office of the county clerk and recorder of said Bent county as the 
brands of said Holly and Sullivan; that the said “T” brand men- 
tioned in said second count of said complaint was not and never had 
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been recorded in said county of Bent, and that neither the said 
plaintiff nor any one for him nor the said Kelly and others men- 
tioned in said second count nor any one for them had caused said 
brand to be recorded in said Bent county, in this State. 

And defendant further avers that afterwards, to wit, on the said 
first day of September, A. D. 1882, and while the said Holly and 
Sullivan had possession of said cattle as aforesaid and while they 
claimed to be the owners thereof, the defendant, in good faith and 
for a valuable consideration and believing said Holly and Sullivan 
to be the owners of said cattle, bought and purchased the same and 

received from said Holly and Sullivan a bill of sale in writing 


. 16 therefor, which was duly signed and executed by said Holly 


and Sullivan, and the said cattle were tlen and there deliv- 
ered to said defendant by said Holly and Sullivan, by means whereof 
the said defendant then and there became the owner and entitled to 
the possession of said cattle and all and every thereof. 

And, for answer to the third count of said complaint, the defend- 
ant denies that on the first day of January, A. D. 1884, or at any 
other time the plaintiff was the owner of or entitled to the possession 
of the goods and chattels mentioned in said count, and denies that 
on said day or at any other time it converted the same to its own 
use, and denies that the cattle therein mentioned were of the value 
of seventy-one thousand dollars or any other sum; and defendant 
further denies that the plaintiff on said day or at any other time 
demanded the said cattle or any thereof of the said defendant, and 
denies that it refused to yield or deliver the same to said plaintiff, 
and denies that it detained the same, to the damage of plaintiff in 
the sum of seventy-one thousand dollars or in any other sum. 

Wherefore defendant demands judgment that said complaint be 
dismissed, and that it have judgment against plaintiff for its costs 
in this behalf wrongfully sustained. % 

(S’g’d) HUGH BUTLER, 
: Attorney for Defendant. 


(Endorsed :) 1466. Jeremiah J. Mann vs. The Arkansas Valle 
Land and Cattle Company. Answer. Filed May 24, 1884. (S’g’d) 
Edward F. Bishop, clerk. Hugh Butler, defendant’s attorney. 


17 And afterwards and on, to wit, the 29th day of May, A. D. 

1884, came again the said plaintiff, by his attorneys afore- 
said, and filed in said court and in said cause his replication to the 
answer to amended complaint heretofore filed herein; and the said 
replication is in words and figures as follows, to wit: 


THE ARKANSAS VALLEY LAND AND CATTLE 


Replication. 
In the Circuit Court of the United States for the District of Colorado. 


JEREMIAH J. MANN, Plaintiff, ) 
vs. 
THE ARKANSAS VALLEY LAND AND CATTLE Company, Defendant. 


Plaintiff, in replication to the answer of the said defendant, de- 
nies that the said cattle or any thereuf were, at any time before or 
on the tirst day of September, A. D. 1882, at large in the said county 
of Weld. | 
* Admits that they were so at large subsequent to that time. 

Admits that they were so at large on a range also occupied by the 
cattle of the said Ralston C. Bloomfield. . 

Whether the said range was claimed to be owned by or was in 
possession of said Bloomfield and Tillett plaintiff hath not & cannot 
obtain knowledge or information sufficient to found a belief. 

Denies that the said cattle or any thereof were marked or desig- 
nated 8 the brands of the said Bloomfield and Tillett or either of 

them. 
18 Denies that the said brands were recorded in the office of 
) the county clerk and recorder of the said county of Weld 
as the brands of the said Bloomfield and Tillett or either of them. 

Whether the said “ bar” brand in the first count of the complaint 
mentioned hath ever been recorded at the said county of Weld 
anova hath not and cannot obtain information sufficient to found 
a belief. 

Admits that this plaintiff had never caused this said brand to be 
recorded at the said county of Weld or any other county in this 
State. 

Whether any other person hath caused said “ bar” brand to be so 
recorded plaintiff hath not and cannot obtain information sufficient 
to found a belief. 

Avers that the said cattle were, on or about the 31st day of Octo- 
ber, A. D. 1882, turned at large upon a range of this plaintiff in the 
Territory of Wyoming. ) 

Avers that always before that the said cattle had been owned, 
possessed, and grazed at the State of Nevada and the State of Oregon 
and the said Territory of Wyoming, and no part thereof had at any 
time been by plaintiff or any of the owners thereof brought within 
the limits of the said State of Colorado or suffered to come there- 
unto or within any county of the said State of Colorado. 

Avers that during all that time plaintiff had been and was a citi- 
zen of the said State of Nevada. 

Avers that the said cattle, being so turned at large upon the range 
of plaintiff in the Territory of Wyoming, as they lawfully might be, 

without fault of the plaintiff or the owners thereof or any of 
19 them, went astray and came to the said county of Weld, and 
were there, by the said Bloomfield and Tillet and one Henry 
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Trass, unlawfully seized upon, stolen, taken, and sold to the said de- 
fendant. Whether the said defendant in the purchase thereof acted 
in good faith and was believing the said Bloomfield and Tillet or 
either of them to be the owners of the said cattle, or paid any val- 
uable consideration whatsoever for the said cattle, or received from 
the said Bloomfield and Tillet any biil of sale or writing therefor, or 
whether the said bill of sale was duly signed and executed or not, 
ag wine'y hath not and cannot obtain information sufficient to found 
a belief. 

But plaintiff denies that by means of any such sale, delivery, or 
bill of sale, howsoever made, the defendant became the owner of and 
entitled to the possession of the said cattle or any of them. 

And for replication to the answer of the said defendant to the 
second count of the complaint. plaintiff avers that the said R. T. 
Kelly and the other persons in the said complaint mentioned as the 
owners of ‘the said cattle were always, before the bringing of the 
plaintiff’s action, citizens of the State of Missouri and there re- 
siding; that the said cattle by the said R. T. Kelley and the other 
persons aforesaid sold, assigned, and transferred to the plaintiff were 
always, before the 3lst day of October, A. D. 1882, owned, possessed, 
and kept at the State of Oregon and the State of Nevada and the 
Territory of Wyoming, and neither the said cattle nor any thereof 
were by the said owners thereof or any of them brought to or suf- 
fered to come within the said State of Colorado or any county 

therein. 
20. That on or about the 31st day of October, A. D. 1882, the 

‘said cattle were by the said R. T. Kelley and others, the 
owners thereof, turned at large upon the range then lawfully pos- 
sessed by the said R. T. Kelley and others, the owners of the said 
cattle,in the said Territory of Wyoming; and, being so at large, 
then and there, to wit, on the day and year aforesaid, without fault 
of the said owners or any of them, went astray and came to the said 
county of Weld. ' 

Denies that the said cattle or any of them were at any time 
claimed or possessed by thesa‘d Dennis Sullivan and thesaid Hiram 
S. Holly or either of them. 

Avers that if the said cattle or any of them were claimed, owned, 
or possessed by the said Sullivan, Holley, or either of them such 
claim was false, fraudulent, and unlawful. 

Whether the brands of the said Sullivan and Holley in the said 
answer mentioned were ever recorded, as in the said answer set forth, 


plaintiff hath not and cannot obtain knowledge or information suf- 


ficient to found a belief. 

Denies that the said cattle or any thereof were ever marked or 
designated by any such brands of the said Sullivan and Holley. 

Avers that if so marked the said marking and designation was 
false? fraudulent, and unlawful. Whether the said “T” brand in 
the complaint mentisned had ever, by the said Kelley and others or 
any one for him, been recorded at the said county of Bent the plain- 
tiff hath not nor cannot obtain knowledge or snrormaton sufficient 


to found a belief. 
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Admits that neither the plaintiff nor any one for him had 
21 caused the said brand to be there recorded. 

Avers that always hitherto the plaintiff was a citizen of the 
State of Nevada and resided thereat. 

Whether the said Sullivan and Holley or either of them ever.had 
possession of the said cattle or any of them or claimed to be the 
owners thereof; er whether, if so, the defendant ever purchased the 
said cattle or any thereof of thesaid Sullivan and Holley or received 
from the said Sullivan and Holley any bill of sale in writing there- 
for; or, if so, whether the same was duly signed and executed ; or 
whether the said cattle were then and there or at any time or place 
delivered by the said Sullivan and Holley to the said defendant ; 
or, if so, whether the defendant, in such purchase, acted in good 
faith or made such purchase for a valuable consideration, or was 
then believing the said Sullivan and Holley or either of them to be 
the owners of the said cattle, plaintiff hath not and cannot obtain 
knowledge or information sufficient to found a belief; but plaintiff 
denies that if such purchase were ever made by the defendant the 
defendant, by means thereof, became the owner or entitled to the 
possession of the said cattle or any of them. 

And for a further replication to so much of the answer of the said 
defendant to the second count of the plaintiif’s complaint as avers 
that the said R. T. Kelley and the other persons mentioned in the 
said count as the owners of the said cattle did no¢, nor did any other 
person for him, make, execute, or deliver to the plainiiff any bill of 
sale in writing of and for said catile or any the:eo’, nor did plaintiff 

receive from the said R. T. Kelley and oiers or any person 
22 for them, any bill of sale in w:itioe, es required by the stat- 
ute in such case made and providead— 


Plaintiff avers that no part of the said cattle were, at the time of 
the purchase thereof as aforesaid by plaintiff, to be shipped from the 
said State or slaughtered by plaintiff, or to be by plainiiff sold to 
another person or persons for shipment or slaughtering, or to be by 
any such other person or persons offered for sale for shipment or 
slaughtering or to be driven, led, taken, or shipped to any market, 
range, or place more than 10 miles distant from the place of deliv- 
ery thereof upon the said sale or purchase, nor were the same nor 
any thereof to be led, driven, taken, or shipped to any market, range, 
or place more than 10 miles distant from the place where the said 
stock were then herded or kept or permitted to range for any por- 
tion of the three months next preceding such sale or purchase, nor 
were any of the said cattle sosold and purchased, at the time of such 
_ sale.or purchase or for any part of 60 days next prior thereto, run- 
ning at large upon any unenclosed range. 


The plaintiff further avers that the said R. T. Kelley and the 
other persons aforenamed, theretofore owners of the said cattle, were 
at the time of such sale citizens and residents of the State of Mis- 
souri, and the plaintiff then and theretofore was a citizen and resi- 
dent of the State of Nevada, and the said sale and purchase of the 


» 


» 
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said cattle aforesaid was made at the State of Missouri, and not in 


the State of Colorado aforesaid. 
(S’g’d) ROBERT E. FOOTE, 
WELLS, SMITH & MACON, 
Plaintiff's Attys. 


23 (Endorsed :) No. 1466. Jeremiah J. Mann v. The Arkansas 

Valley Land & Cattle Co. Replication. Filed May 29, 1884. 
(S’g’d) Edward F. Bishop, clerk. Wells, Smith & Macon, attorneys, 
Denver, Colorado. 


And afterwards and on, to wit, the 26th day of July, A. D. 1884, 
the same being one of the regular juridical days of the May term, 
A. D. 1884, of said court—present, the Honorable Moses Hallett, dis- 
trict judge—the following proceeding was had and entered of record 
in said court and in said cause, to wit: 


Order. Motion for Bond for Costs Denied. 


JEREMIAH J. MANN 
vs. 1466. 


THE ARKANSAS VALLEY LAND AND CATTLE COMPANY. 


Money demand. 


At this day comes the said plaintiff, by Thomas Macon, Esq., his 
attorney, and the said defendant, by Hugh Butler, Esq., its attorney, 
also comes. 

And the motion of the said defendant to require the said plaintiff 
to give security for costs herein coming on now to be heard is ar- 
gued by counsel, and the court being now sufficiently advised in 
the premises, it is ordered by the court, for good and sufficient rea- 
sons to the court appearing, that the said motion be denied. 


24 And afterwards and on, to wit, the 25th day of May, A.D. 

1885, the same being one of the regular juridical days of the 
May term, A. D. 1885, of said court—present, the Honorable Moses 
Hallett, district judge—the following proceeding was had and en- 
tered of record in said court and in said cause, to wit: 


Order. Motion to Suppress Deposition of John L. F. Johnson Denied. 


JEREMIAH J. MANN : 
V8. 1466. 


THE ARKANSAS VALLEY LAND AND CATTLE COMPANY. 


: Money demand. 
At this day comes the said plaintiff, by R. T. McNeal, Esq., his 
attorney, and the said defendant, by Hugh Butler, Esgq., its attorney, 


also comes. 
And the motion of the said defendant to suppress the deposition 
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of John L. F. Johnson heretofore taken in behalf of the said plain- 
tiff and filed herein coming on now to be heard, and the court being 
sufficiently advised in the premises, it is ordered by the court, for 
good and sufficient reasons to the court appearing, that the said mo- 
tion be denied. 


And afterwards and on, to wit, the 26th day of May, A. D. 1885, 
the same being one of the regular juridical days of the May term, 
A. D. 1885, of said court—present, the Honorable Moses Hallett, dis- 
trict judge—the following proceeding was had and entered of record 
in said court and in said cause, to wit: 


25 Order. Jury Trial, etc. 


JEREMIAH J. MANN 
vs. \ 1466. 
THe ARKANSAS VALLEY LAND AND CATTLE COMPANY. 


Money demand. 


At this day comes the said plaintiff, by Thomas Macon, Ksq., 
his attorney, and the said defendant, by Hugh Butler, Esq., its 
attorney, also comes. 

And thereupon comes a jury, to wit, John H. Leonard, William 
H. Jackson, William W. Judd, A. G. Langford, J. G. Kirkpatrick, 
Joseph H. Hawkins, James M. Aldrich, E. H. Reynolds, F. K. Chaffee, 
H. Bohm, W. K. Burchinell, Benjamin S. Knowlton, twelve good 
and lawful men, and they are duly selected and tried, impaneled, 
and sworn to well and truly try the issues herein joined and a true 
verdict render according to the evidence ; and thereupon comes the 
evidence, the hearing of which is continued to the hour of adjourn- 
- ment. 

And the said jurors being now each duly cautioned by the court 
not to converse among themselves or with others touching this cause 
or the matters at issue herein or the evidence heard or any part 
thereof, nor to listen to such conversation of others, are permitted to 
separate, to meet the court at its next incoming. 


26 And afterwards and on, to wit, the 27th day of May, A. D. 

1885, the same being one of the regular juridical days of the 
May term, A. D. 1885, of said court—present, the Honorable Moses 
Hallett, district judge—the following proceeding was had and en- 
tered of record in said court and in said cause to wit: 


Order. Jury Trial, etc. 


JEREMIAH J. MANN 3 
v8. 1466. 
THe ARKANSAS VALLEY LAND AND CATTLE COMPANY. 


Money demand. 


At this day come again the said parties, by their attorneys, re- 
spectively, and, the said jurors being now all here present and in 


£2. 
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the jury-box, the trial herein is resumed and continued to the hour 
of adjournment. 

And the said jurors being now each duly cautioned by the court 
not to converse among themselves or with others touching this cause 
or the matters at issue herein or the evidence heard or any part 
thereof, nor to listen to such conversation of others, are permitted to 
separate, to meet the court at its next incoming. 


And afterwards and on, to wit, the 28th day of May, A. D. 1885, 
the same being one of the regular juridical days of the May term, 
A. D. 1885, of said court—present, the Honorable Moses Hallett, dis- 
trict judge—the following proceeding was had and entered of record 


‘in said court and in said cause, to wit: 


(27 Order. Jury Trial, etc. 


JEREMIAH J. MANN 
v8. : 1466. 
THE ARKANSAS VALLEY LAND AND CATTLE COMPANY. 


Money demand. 


At this day come again the said parties, by their attorneys, re- 
spectively, and, thesaid jurors being now all here present and in the 
jury-box, the trial herein is resumed and continued tothe hour of 
adjournment. 

And the said jurors being now each duly cautioned by the court 
not to converse among themselves or with others touching this 
cause or the matters at issue herein or the evidence heard or any 
part thereof, nor to listen to such conversation of others, are per- 
mitted to separate, to meet the court at its next incoming. 


And afterwards and on, to wit, the 29th day of May, A. D. 1885, 
the same being one of the regular juridical days of the May term, 
A. D. 1885, of said court—present, the Honorable Moses Hallett, 
district judge—the following proceeding was had and entered of rec- 
ord in said court and in said cause, to wit: 


Order. Jury Trial, etc. 


JEREMIAH J. MANN 
v8. 1466. 
Tue ARKANSAS VALLEY LAND AND CATTLE COMPANY. 


Money demand. 


28 At this day come again the said parties, by their attorneys, 

respectively, and, the said jurors being now all here present 

and in the jury-box, the trial herein is resumed and continued to 
the hour of adjournment. 

And the said jurors being now each duly cautioned by the court 

not to converse among themselves or with others touching this 
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cause or the matters at issue herein or the evidence heard or any 
part thereof, nor to listen to such conversation of others, are per- 
mitted to separate, to meet the court at its next Incoming. 


And afterwards and on, to wit, the Ist day of June, A. D. 1885, 
the same being one of the regular juridical days of the May term, 
A. D. 1885, of said court—present, the Honorable Moses Hallett, 
district judge—the following proceeding was had and entered of rec- 
ord in said court and in said cause, to wit: 


Order. Jury Trial, etc. 


JEREMIAH J. MANN 
vs. _ +1466. 
THE ARKANSAS VALLEY LAND AND CATTLE COMPANY. 


Money demand. 


At this day came again the said parties, by their attorneys, respect- 
ively, and the said jurors being now all here present and in the Jury- 
box, the trial herein is resumed and continued to the hour of ad- 


journment. 
Anda the said jurors being now each duly cautioned by the 
29 court not to converse among themselves or with others touch- 


ing this cause or the matters at issue herein or the evidence 
heard of any part thereof, nor to listen to such conversation of 
others, are permitted to separate to meet the court at its next In- 
coming. 


And afterwards and on, to wit, the 2nd day of June, A. D. 1885, 
the same being one of the regular juridical days of the May term, 
A. D. 1885, of said court—present, the Honorable Moses Hallett, dis-, 
trict judge—the following proceeding was had and entered of record 
in said court and in said cause, to wit: 


Order. Jury Trial, etc. 


JEREMIAH J. MANN 
v8. 1466. 
THE ARKANSAS VALLEY LAND AND CATTLE COMPANY. 


Money demand. 


At this day come again the said parties, by their attorneys, re- 
spectively, and, the said jurors being now all here present and in the 
jury-box, the trial herein is resumed and continued to the hour of 
adjournment. 

And the said jurors being now each duly cautioned by the court 
not to converse among themselves or with others touching this 
cause or the matters at issue herein or the evidence heard or any 
part thereof, nor to listen to such conversation of others, are per- 
mitted to separate to meet the court at its next incoming. 
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And afterwards and on, to wit, the 8rd day of June, A. D, 
1885, the same being one of the regular juridical days of the 
May term, A. D. 1885, of said court—present, the Honorable Moses 
Hallett, district judge—the following proceeding, inter alia, was had 
arid entered of record in said court and in said cause, to wit: 
= Order. R. E. Foot Withdraws His Appearance. 
JeREMIAH J. MANN 


v8. 1466. 
THE ARKANSAS VaLLEY LAND AND CATTLE CoMPANY. 
Money demand. 


At this day comes RB. E. Foot, Esq., an attorney an 
in this cause. 


his appearance 10 


d withdraws 


And afterwards and on the same day, to wit, the 3rd day of June, 
A. D. 1885, the following further proceeding was had and entered 
of record in said court and in said cause, to wit: 


Order. Jury Trial, etc. 
JurEMIAH J. MANN | 
vs. } 1466. 
CoMPANY. 


ALLEY LAND AND CATTLE 


. Money demand. 
At this day come again the said parties, by their attorneys, re- 
ll present an in the 


spectively, and the said jurors being now all 
jury-box, the trial herein ‘5 resumed and continued to the hour of 


adjournment. | 
303 And the said jurors being now each duly cautioned by the 
court not to converse among themselves or with others touch- 

rein or the evidence heard 


ing this cause OF the matters at issue he 
listen to such conversation of others, are 


THe ARKANSAS V 


May term, A. D. 1885, of said court—present, the Honorable Moses 
Hallett, district judge—the following proceeding was had and en- 
tered of record in said court and in said cause, to wit: 


i 
or any part thereof, nor to 
: permitted to separate to meet the court at 14s next incoming. 
| 3 And afterwards and on, to wit, the 4th day of June, A. D. 
| 1885, the same being one of the regular juridical days of the 


Order. Jury Trial, ete. 


JEREMIAH J. MANN 


i vs. 1466. 
sag VALLEY LAND AND CatTtLE CoMPANY. 


Money demand. 


e said parties, by 
being now all here 


THe ARKAN 


At this day come again th their attorneys, re- 
present and in the 


spectively, and the gaid jurors 
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jury-box, the trial herein is resumed and continued to the hour of 
adjournment; and the said jurors being now each duly cautioned 
by the court not to converse among themselves or with others touch- 
ing this cause or the matters at issue herein or the evidence heard 
or any part thereof, nor to listen to such conversation of others, are 
permitted to separate to meet the court at its next incoming. 


And afterwards and on, to wit, the 5th day of June, A. D. 1885, 
the same being one of the regular juridical days of the May term, 
A. D. 1885, of said court—present, the Honorable Moses Hallett, dis- 
trict judge—the following proceeding was had and entered of record 
in said court and in said cause, to wit: 


o2 Order. Jury Trial and Finding for Plaintiff. 
JEREMIAH J. MANN 
V8. 1466. 
Tur ARKANSAS VALLEY LAND AND CATTLE COMPANY. 


Money demand. 


At this day come again the said parties, by their attorneys, re- 
spectively, and the said jurors, having heard the evidence produced 
herein and the instructions of the court, retire to their room under 
charge of a sworn bailiff to consider of their verdict. 


And afterwards and on this same day come again the said jurors 
and on their oaths do say they find for the plaintiff in the sum of 
thirty-nine thousand nine hundred and fifty-eight dollars and thirty- 
three cents ($39,958.33). 


And afterwards and on, to wit, the 10th day of June, A. D. 1885, 
the same being one of the regular juridical days of the May term, 
A. D. 1885, of said court—present, the Honorable Moses Hallett, dis- 
trict judge—the following proceeding was had and entered of record 
in said court and in said cause, to wit: 


Order. Defendant to File Motion for New Trial by Ten Days. 


V8. 


JEREMIAH J. MANN 
1466. 
THe ARKANSAS VALLEY LAND AND CATTLE CoMPANY. 


Money demand. 


33 At this day comes the said plaintiff, by R. T. McNeal, Esq., 
his attorney, and the said defendant, by Hugh Butler, Esq., 
its attorney, also comes. 
And thereupon it is ordered by the court that the said defendant 
file herein its motion for a new trial of the issues herein joined by 
ten (10) days from this day. 


3 


Pi Pe so ae 4 
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And afterwards and on, to wit, the 20th day of June, A. D. 1885, 
came again the said defendant, by its attorney aforesaid, and filed 
in said court and in said cause its motion for a new trial of the 
issues herein joined ; and the said motion for a new trial isin words 
and figures as follows, to wit: 


‘Motion for New trial. 


UNITED STATES OF AMERICA, sy 
District of Colorado, = 


In the Circuit Court of the United States within and for the District 
: of Colorado Aforesaid. 


JEREMIAH J. Mann, Plaintiff, 
vs. 


THE ARKANSAS VALLEY LAND AND CATTLE CompPANy, Limited, De- 
fendant. 


And now comes the said defendant, by Hugh Butler, its 

34 attorney, and moves the court to set aside the verdict of the 

jury herein and to grant a new trial of this case for the fol- 
lowing reasons: 

I. Because the court erred in suppressing the depositions of the 
witnesses Carter and Patrick. 

II. Because the court erred in admitting improper, irrelevant, and 
incompetent evidence upon the part of the plaintiff. 

III. Because the court erred in refusing to admit proper, rele- 
vant, and competent testimony offered on the part of the defend- 
ant. 

IV. Because the court erred in giving to the jury improper and 
erroneous instructions on the part of the plaintiff. 

V. Because the court erred in refusing to give proper, correct, and 
relevant instructions asked by the defendant. 

VI. Because the court erred in its charge to the jury in saying: 

“This is contested by the defendant upon the ground that he did 
not then obtain an absolute title to the property, though it is con- 
ceded that hesubsequently acquired such title,” in the first part of said 
charge, referring to the title of the plaintiff by purchase from Slagle 
& Jordan, and the court erred in saying, in the same connection, 
as follows: 

“This was obviously a security for a deferred payment.” 

And also in saying, in the same connection : 

“This transaction was to be carried on by the plaintiff, 

30 according to the terms of the contract, in the name of Slagel 
& Jordan. So far as disclosed on the trial this was done. 

In Omaha some dealings were had with Sheedy & Clark, of which 
it is not necessary to say very much. Slagel & Johnson in that 
transaction assumed to be the owners of the property, Mr. Mann, the 
plaintiff here, joining them, but it would seem that the money obtained 
in that transaction was for Mr. Mann’s benefit, and while Schlagel 
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& Jordan were still insisting upon their lien on the cattle at that 
time I believe they agreed to relinquish it to Sheedy & Clark and 
take other security for the money that was due them, and they were 
still recognizing the sale that had been made to Mr. Mann, and 
what they were doing was to protect their security. It is not nec- 
essary to consider what the rights of Schlagel & Jordan were under 
these transactions and what position Mr. Mann assumed toward 
them. For the purposes of this controversy it may be said in all 
that took place between the parties and the several contracts that 
were made that Mr. Mann became the owner of this herd in the 
month of October, as he claims to have done.” 

VII. The court erred in charging the jury as follows: 

“T have an instruction from the defendant’s counsel to the effect 
that ‘if in your opinion any portion of that testimony is false or 
untrue that defeats the whole case ;’ that is not true unless it appears 
to you that the cattle never did in fact come here.” | 

VIII. The court also erred in the same connection in saying: 

“ As I have already stated, the object and purpose of all that testi- 

mony is to show whether the cattle did or not come in this 
36 State, and, notwithstanding the failure of any part of that 

evidence to establish the fact to which it is directed, if you 
should be, of the opinion, nevertheless, that the cattle came into this 
State, or, if any part of them, then some part, the failure of such tes- 
timony would not affect the result.” 

IX. The court also erred in charging the jury as follows: 

“You will perceive a great conflict of testimony that hasarisen upon 
this subject, and it must be conceded by every one who has heard 
the testimony that it is very striking and very strong. It is hardly 
to be explained on the theory that these witnesses may be mistaken 
on one side or the other and their statements harmonized so as to 
make them stand with each other. There must have been sume 
false testimony on one side or the other, and the question is for your 
determination where the truth lies. These witnesses, as far as I can 
see, had equal means of observation. They were with the cattle, 
‘handling’ them, as they express it; that is the word they use, 
though I suppose none of them actually put hands on them, but 
they were with them, and, so far as I can see, they had equal means 
of observation. I think this circumstance may be adverted to, that 
when men gather cattle for a particular person, if they find some with 
the brand of that person on them, perhaps they do not pay strict atten- 
tion to other brands that may be found on the same cattle. Itis rather 
natural that they should rely upon the brand in which the cattle 
are held ; that some of the witnesses did not observe the brands on the 
the cattle very closely may be accounted for upon that theory, but that 

does not go all the way towards harmonizing the statements of 
37 these witnesses, because some of them testify with considerable 
particularity asto what they could see on theanimals, and they 
saw nothing more than they described. Some of them admit that 
they are unable to remember all the brands that they saw on the 


cattle. Perhaps it may be said of them they are unable to describe’ 


what they cannot remember. With this conflicting testimony you 
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are called upon to decide, and it hecomes your duty to decide, upon 
this occasion between these parties.” 
X. And the court also erred in saying, in the same connection, as 
follows: : 
“Tf you arrive at the conclusion that Mr. Bloomfield did take 


- possession of the cattle of the plaintiff; that they were in this State 


and he did take possession of them in 1881 and 1882, then how 
many were turned over by him to the defendant company; how 
many, ifany? Some of the witnesses. on the part of the plaintiff 
testified that certain of these cattle were turned over by Bloomfield 
and driven over to the range of the Arkansas Valley Land & Cattle 
Co.,on the Arkansas river. Others deny this—others who were 
with those herds. Here, again, is the same conflict of testimony 
which exists with respect to the other matter, whether Bloomfield 
had possession of them. The same occurs here—a conflict which is 
for you to decide.” 

XI. The court also erred in charging the jury in regard to the 
demand alleged to have been made by plaintiff, in which it said as 
follows: 

“Tn this instance the plaintiff relies upon a demand made on Mr. 
Bloomfield, the defendant’s agent, some time in the early part of 
last year. 

“As to that matter, if the plaintiff demanded the cattle 

38 from the defendant or the agent of the defendant bearing 

certain brands—the brands under which he claimed them or 

the two herds—and the defendant then had possession of the cattle 

bearing such brands, I think the demand was sufficient. The posi- 

tion of the defendant’s agent, at all events, was that there were no 

such cattle in his possession, and if the fact was that he had such 

cattle at that time the demand was sufficient, and the failure to 

comply with it would authorize you to determine that there was 
a wrongful conversion of the cattle.” | 

XII. The court erred in chargiug the jury as follows: 

“Tf you find the plaintiff owned the bar cattle and afterwards | 
bought the T cattle and took an assignment from Gillispie, Kelly, 
and others of their right of action for them before instituting this 
suit you will find for the plaintiff the value of such cattle of either 
lierd which you may find the defendant has converted, without ref- 
erence to what he paid for the one herd or the other.” 

And the court also erred in charging the jury, in the same con- 
nection, as follows: 

“The point of that instruction appears to be that the amount 
paid by the plaintiff for the animals is of no special importance in 
this action. That is true. If he is entitled to compensation the 
amount paid by him is not a matter for consideration.” 

XIII. The court also erred in charging the jury as follows: 

“If vou find that defendant converted any of the cattle belonging 
to plaintiff, and that among those converted were cows which either 
had calves with them at the time of the conversion or afterwards 

and before the commencement of this suit had calves, then 
39 you are instructed that the plaintiff is entitied to recover the 
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value of such calves or increase, and you may consider as 
evidence of the number of such increase the average increase of 
cattle for the years between the time you may find the company 
took possession and the institution of this suit.” 

XIV. The court also erred in the same connection in saying as 
follows: 

“That is true, substituting for ‘the institution of this suit’ the 
time when the demand was made for the cattle. 3 

“The plaintiff, if entitled to anything, is entitled to the value of 
the animals with their increase up to the time of the demand made— 
not the commencement of the suit, but the making of the demand, 
which was, I believe, in the early part, perhaps near the Ist, of Jan- 
uary, 1884.” 

XV. The court also erred in instructing the jury as follows: 

“Tf you find for the plaintiff he is entitled to interest on the 
amount from the date of the demand, interest according to the in- 
terest of this State, at ten per centum per annum.” 

XVI. The court erred in refusing to charge the jury, at the re- 
quest of the defendant, as follows : 

“Ifthe jury believes from the evidence that the cattle, for the 
value of which this suit was brought, were purchased by the de- 
fendant from one Bloomfield in good faith and for a valuable con- 
sideration, without notice of any claim or right by the said defendant, 
the possession of said cattle by said defendant is to be deemed lawful 
until it appears by a preponderance of testimony that the cattle 
were the property of the plaintiff and unlawfully appropriated and 

converted by thesaid Bloomfield.” 
40 XVII. The court erred in refusing to charge the jury as 
follows: 

“Tf the jury believe from the evidence that the cattle in question 
were in the possession of one Bloomfield in the months of September 
and October, 1882, and claimed by him as the owner, and by him 
sold and transferred to the defendant for value, the defendant can- 
-not be held liable in this action unless a proper and sufficient de- 

mand for the delivery of said cattle was made by the said plaintiff 
upon the said defendant before the institution of this suit, and the 
demand in such case must have been certain and specific; it must 
have been of such a character as to apprise the defendant with 
clearness and certainty of the find and number of cattle claimed by 
the plaintiff in the possession of the defendant. If the demand re- 
lied on by the plaintiff was vague or uncertain in either respect 
mentioned, or was for a greater number or a different kind of cattle 
than those to which the plaintiff was entitled, the refusal of the de- 
fendant to comply with such demand is not evidence of a con- 
version.” 

; XVIII. The court erred in refusing to charge the jury as fol- 
Ows : 

“The plaintiff claims that he became the owner of a herd of cattle, 
known as Oregon or Western cattle, by purchase in the month of 
October, 1880; that the cattle were then held in the Territory of 
Wyoming; that afterwards, between that date and the early part 


oo 
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of the year 1881, they wandered and strayed from that part of the 
Territory of Wyoming and drifted into the State Colorado, in the 
vicinity of the ranch of one Bloomfield; that the said Bloomfield 
appropriated and converted the same, and that he afterwards 
4l sold and delivered said cattle to the defendant. 
| “You are instructed thatit is incumbent upon the plaintiff to 
prove each and every of these facts by a preponderance of evidence 
in his favor. In determining these questions you are to consider 
the lateness of the season in which the cattle were turned out and 
left by the plaintiff; the condition of the country as regards feed at 
said time; the nature of the country which lay between them and 
that part of Colorado where it is alleged they were appropriated and 
converted by the said Bloomfield ; the difficuities to be overcome in 
traversing the range of mountains lying between said cattle and the 
portion of Colorado; the severity of the season of the winter of 
1880-1881 ; the probability that the cattle would travel together in 
company or greatly scatter and disperse before reaching that part of 
Colorado in the vicinity of Bloomfield’s ranch; the probability of 
death among said cattle growing out of any of the facts here men- 
tioned ; and in considering these questions you are to inquire into 
the probability of the truth and correctness of the testimony of each 
and every witness who testified in reference to said facts or any of 
them, and you are to award to each and every witness such credence 
as in your judgment as reasonable men should be given to said wit- 
ness or witnesses. If you believe that any of the witnesses upon the 
part of the plaintiff have sworn willfully to anything which is not 
true you are at liberty not only to reject that part of the testimony 
of such witnesses which you believe to be untrue, but all of the evi- 
dence of such witnesses.” 
ee The court erred in refusing to charge the jury as fol- 
ows: 
42 “ You are further instructed that, where the evidence is cir- 
cumstantial only, greater caution should be exercised in ar- 
riving at a conclusion, and where the inference arising from any 
circumstantial testimony is fairly met or rebutted by other evidence 
showing such conclusion to be unfounded or extremely doubtful, 
such circumstantial evidence should be disregarded.” 
XX. The court erred in refusing to instruct the jury as follows: 
“If you believe that the evidence of the witness Whitney as to 
the alleged crossing of a large herd or drove of cattle at or near the 
junction of the Laramie and the Platte rivers in the month of De- 
cember, 1880, was false, or if you believe that the testimony of the 
other witnesses on the part of the defendants, Allen and Gates, who 
claim to have been present at the time mentioned by Whitney, is 
entitled to greater credence, you must find in favor of the defendant 
on that question ; and if you so find it is incumbent upon the plain- 
tiff to account in some other way and by other evidence for the be- 
lief that the cattle in question crossed beyond the said Laramie 
river in the direction of Colorado, and if the plaintiff las failed by 
sufficient and satisfactory evidence to otherwise establish the fact 
that his cattle crossed beyond said stream you must find in favor of 
the defendant.” 
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XXI. The court erred in refusing to charge the jury as follows: 

“If you believe that the testimony of the witness Howe as to the 
passing of the plaintiff’s cattle at his place, the testimony of the 
witness Whitney as to the alleged crossing of the said cattle at the 

junction of the Laramie and the Platte, the testimony of the 
43 witness Johnson as to the passing of the cattle on his place 

on Horse creek, the testimony of the witness Goodwin as to 
having seen the cattle between his place and Pine Bluff and Egbert 
Station, the testimony of the witness Fallon as to the passing of the 
cattle on his place are each unsupported by other witnesses as to 
the particular fact to which they severally testify, you are not to 
assume that the testimony of one witness is a corroboration of the 
testimony of the other, and if you believe that any of the witnesses 
named testified falsely or was wholly or substantially mistaken in 
his statement, then the chain of testimony on which the plaintiff 
bases his claim, to the effect that his cattle wandered or drifted into 
Colorado, is broken and his theory in that respect vannot prevail.” 

XXII. And the court erred in refusing to charge the jury as fol- 
lows: 

“The plaintiff claims that he purchased one of the herds of cattle 
in question about the 11th day of October, 1880, from Slagle and 
Jordan, and on or about said day received a bill of sale conveying 
the title to said herd to him; that on or about said day the cattle 
were counted out and turned over to him and possession of the same 
transferred to him. If you believe this statement to be untrue, and 
if, on the contrary, you believe that by the terms of-the written con- 
tract between the plaintiff and said Slagle and Jordan possession 
was to remain with the sellers until the completion of the last pay- 
ment, and that the possession of the cattle remained with the.said 
Slagle and Jordan until the month of April, 1881, and that at said 
time a contract was entered into between said Mann on the one part 

and the said Slagle and Jordan on the other and Messrs. 
44 Sheedy & Clark of the other, whereby the said herd of cattle 

were sold and the possession thereof delivered to the said 
Sheedy & Clark as security for the repayment of certain advances 
made by said Sheedy & Clark ; and thatsome time thereafter, in the 
month of August, 1881, or thereabouts, the said Sheedy & Clark 
sold, assigned, and transferred to said Slagle & Jordan all their right, 
title, and interest in and to said herd, and that the same were after- 
wards held and claimed by said Slagle & Jordan for the security of 
the payment of the sum of $22,000; that thereafter a suit was in- 
stituted in the district court of Albany county, Wyoming, against 
the said Slagle & Jordan for the cancellation of said indebtedness, 
and that said suit and controversy was not settled or disposed of 
until some time in the month of November, 1881, or February, 1882, 
then. you are instructed that the possession and the right of posses- 
sion to said cattle was never in the said plaintiff before such settle- 
ment, and if the said cattle in the meantime had drifted out of the 
said Territory of Wyoming and into the State of Colorado and had 
theretofore been seized, appropriated, and converted by one Bloom- 
field the right of action to recover for the value of said cattle so 
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seized and converted by said Bloomfield was vested in the said 
Slagle and Jordan and not in the said plaintiff, and thesaid plaintiff 
cannot maintain this suit to recover the value of said cattle so al- 
leged to have been converted unless he has shewn by legal and suffi- 
cient evidence an assignment to him by said Slagle & Jordan of said 
be of action.” 

CXILT. And the court erred in refusing to charge the jury in the 
same connection as follows: | 

“You are further instructed that the paper offered and received 

in evidence on the part of said Mann, which was executed 
45 and delivered at the time of settlement between said Mann 
and Slagle & Jordan, is not an assignment and has not the 
effect of assigning to said Mann the said right of action, and he is 
not entitled to recover for the value of said cattle.” 
XXIV. And the court erred in refusing to charge the jury as fol- 
OWS : 

“The jury is further instructed that in determining the degree of 
credence to be awarded to the testimony of the plaintiff they are en- 
titled to consider his manner and conduct as a party and witness 
from the time that he claims to have purchased the herd of cattle 
from Slagle & Jordan, and also from Gillespie,. Kelley, and others; 
to consider the conflicting statements, if any, which he has made 
in regard ‘to said herds of cattle or either of them .or anything in 
connection with them. You are also entitled to consider the cir- 
cumstances that he did not become the owner of the Kelley and 
Gillespie herd until the monti of March, 1883, when, as alleged, 
it was known that the major portion of said herd had scattered and 
strayed, and the amount which was paid by said plaintiff for said 
supposed herd of cattle and the assignment of the alleged cause of 
action existing in said Kelley and Gillespie to the plaintiff.” 

XXV. And the court erred in refusing to charge the jury as fol- 
lows: 

“The jury in not authorized to draw any inference against the 
defendant because it has not produced as witnesses the other persons 
named by the witness Whitney who, according to his testimony, 
were present at the time of the alleged crossing of the cattle at the 

junction of the Laramie and the Platte. Defendant had the 
46 right: to summon any other person or persons who were 

present at such alleged crossing and to contradict the testi- 
mony of the witness Whitney by such witnesses. 

XXVI. And the court erred in refusing to charge the jury as 
follows: 

“The jury is further instructed that the circumstance that a cer- 
tain witness or witnesses have not been summoned or produced to 
testify in regard to any particular fact when it was in the power of 
the party to produce such witnesses is a circumstance to be con- 
sidered, but no unreasonable presumption is to be drawn by reason 
of such failure. The jury must weigh and determine the effect of 
the evidence before it and find a verdict according to the facts as 
they are and not as they might beif some other witness or witnesses 
had been produced.” 
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XX VI. Because the verdict of the jury is manifestly against the 
weight of the evidence in the case. 

XX VII. Because the evidence shows that the plaintiff never was 
the owner of the herd of cattle alleged to have been purchased from 
Slagle & Jordan and never acquired the supposed right of action for 
the alleged conversion. 

XXVIII. Because the verdict of the jury is contrary to the law of 
the case. ys 

X XIX. Because the damages assessed by the jury are excessive. 

XXX. Because the verdict of the jury is manifestly wrong, op- 
pressive, and unjust, and is absolutely inconsistent with the facts of 
the case. 

XXXI. Because the excessive damages awarded by the jury show 

that they acted under the influence of passion or prejudice, 
47 and their verdict ought not to stand. 
XXXII. Because the proceedings are otherwise irregular, in- 
formal, and insufficient. : 
(S’g’d) HUGH BUTLER, 
| Attorney for Defendant. 


(Endorsed :) 1466. In the circuit court of the United States. J. 
J. Mann vs. The Arkansas Valley Land & Cattle Co., L’'d. Defend- 
ant’s motion for new trial. Filed Jun- 20, 1885. (S’g’d) Edward 
F’. Bishop, clerk. Hugh Butler, attorney for def’ts. 


And afterwards and on, to wit, the 3rd day of August, A. D. 1885, 
came again the said defendant, by its attorney aforesaid, and filed 
in said court and in said cause its motion to arrest the judgment in 
this cause on the verdict heretofore rendered herein; and the 
said motion to arrest judgment is in words and figures as follows, 
to wit: 


Motion to Arrest Judgment. 


UNITED STATEs OF AMERICA, 
District of Colorado, 


In the Circuit Court of the United States in and for the District of 


/ | Colorado. 
JEREMIAH J. Mann, Plaintiff, 
vs. 
THe ARKANSAS VALLEY LAND AND CaTTLE Company, Limited, 
Defendant. 
48 And now comes said defendant, by Hugh Butler, its attor- 


ney, and moves the court to arrest the judgment herein for 


the following reasons: 

I. Because the record of the case, as the same now stands, is in- 
sufficient on which to base a judgment in favor of the plaintiff and 
against the defendant. 

II. Because the judgment proposed to be rendered does not corre- 
spond with the verdict of the jury in this case. 
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aes Because the court erred in refusing the motion for a new 
trial. 
IV. Because the proceedings are otherwise irregular, informal, and 
insufficient. 
(S’g’d) HUGH BUTLER, 
Attorney for Defendant. 


(Endorsed :) 1466. In the circuit court of the United States for 
the district of Colorado. Jeremiah J. Mann, plaintiff, vs. The Ar- 
kansas Valley Land and Cattle Company, Limited, defendant. Mo- 
tion to arrest judgment. Filed Aug. 3, 1885. (S’g’d) Edward F. 
Bishop, clerk. Hugh Butler, att’y for def’t. 


- And afterwards and on the same day, to wit, the 3rd day of Au- 
gust, A. D. 1885, the same being one of the regular juridical days of 


the May term, A. D. 1885, of said court—present, the Honorable 


Moses Hallett, district judge—the following proceeding was 
49 had and entered of record in said court and in said cause, 
to wit: 


Order. Motion for New Trial and in Arrest of Judgment Denied, 60 
Days to File Bill of Exceptions. 


VS @ 


JEREMIAH J. MANN 
| | 1466. 
THE ARKANSAS VALLEY LAND AND CATTLE COMPANY. 


Money demand. 


At this day comes the said plaintiff, by Thomas Macon, Esq., his 
attorney, and the said defendant, by Hugh Butler, Esq., its attorney, 


also comes. 


And the motion of the said defendant for a new trial of the issues 
herein joined having heretofore come on to be heard and having 
been argued by counsel and by the court taken under advisement, 
and the court being now sufliciently advised in the premises, it is 
ordered by the court that the said motion be denied, conditioned, 
nevertheless, that the said plaintiff remit unto the said defendant of 
the verdict herein the sum of twenty-two thousand eight hundred 
and thirty-three dollars and thirty-three cents ($22,833.33). 


And thereupon the said plaintiff now here in open court saith that 


he doth and will remit unto the said defendant twenty-two thousand 
eight hundred and thirty-three dollars and thirty-three cents 
($22,833.33). : 

And thereupon it is ordered by the court that the said motion for 
a new trial be denied. 

And the motion of the said defendant to arrest the judgment 
herein coming on now to be heard is submitted to the court, and 
the court being now sufficiently advised in the premises, it is or- 
dered by the court, for good and sufficient reasons to the court ap- 
pearing, that the said motion be denied. | 
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50 Wherefore it is ordered by the court that judgment be 

entered herein upon the verdict of the jury for the sum of 
seventeen thousand one hundred and twenty-five dollars ($17,125.00), 
parcel of the damages herein, and the said plaintiffs costs, to be 
taxed. 

And day until sixty (60) days from this day is allowed the said 
defendant to file herein his bill of the exceptions reserved by = 
upon the trial herein and to the rulings, finding, and judgment of 
the court herein. 3 


And thereupon and on the same day, to wit, the 3rd day of Au- 
gust, A. D. 1885, judgment was duly entered against the said de- 
fendant in the judgment book of said court in accordance with the 
statutes and rules of court; and the said judgment is in words and 
figures as follows, to wit: 


Judgment. 


V8. 


JEREMIAH J. MANN 
1466. 
THE ARKANSAS VALLEY LAND AND CATTLE COMPANY. 


Money demand. 


On this 3rd day of August, A. D. 1885, the same being one of the 
regular juridical days of the May term, A. D. 1885, of said court, 
there being present the Honorable Moses Hallett, district judge— 

It is considered by the court that the said plaintiff do have and 
recover of and from the said defendant seventeen thousand one 

hundred and twenty-five dollars ($17,125.00), his damages by 
ol occasion of the premises in his complaint mentioned, in form 

aforesaid assessed, and his costs by him in this behalf laid 
out and expended, to be taxed, and have execution therefor. 


52 And afterwards and on, to wit, the 10th day of August, A. 
D. 1885, came again the said defendant, by its attorney afore- 
said, and filed in said court and in said cause its bond and sued out 
of said court a writ of error and citation to the Supreme Court of 
the United States; and the said bond is in words and figures as fol- 
lows, to wit: 
Bond. 


THe UnitTep States or America, District of Colorado : 


Know all men by these presents that we, The Arkansas Valley 
Land and Cattle Company (Limited), as principal. and , as 
sureties, are held and firmly bound unto Jeremiah J. Mann in the full 
and just sum of twenty-three thousand dollars, to be paid to the said 
Jeremiah J. Mann; to which payment, well and truly to be made, 
we bind ourselves, our heirs, executors, and administrators, jointly 
and severally, firmly by these presents. 

Sealed with our seals and dated this 10th day of August, in the 
year of our Lord one thousand eight hundred and eighty-five. 
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Whereas lately, at the May term, A. D. 1885, of the circuit court 
of the United States for the district of Colorado, in a suit pending in 
said court between Jeremiah J. Mann, plaintiff, and The Arkansas 
Valley Land and Cattle Company (Limited), defendant, judgment 
was rendered against the said The Arkansas Valley Land and Cattle 
Company (Limited), and said defendant having obtained a writ of 
error to reverse the judgment of said court and a citation, directed 
to the said Jeremiah J. Mann, citing and admonishing him to be 

and appear at the Supreme Court of the United States to be 

53 held at Washington, D. C., on the — day of October next: 
Now, the condition of the above obligation is such that if 
the said The Arkansas Valley Land and Cattle Company (Limited) 
shall prosecute said writ of error to effect and answer all damages 


‘and costs if it fail to make good its plea, then the above obligation 


to be void; else to remain in full force and virtue. 


(S’o’d) THE ARKANSAS VALLEY LAND & 
CATTLE COMPANY, Limitep, 
By JOHN F. BELL, [SEAL. | 
Its Attorney-in-Fact. 

DENNIS SULLIVAN. SEAL. 

J. B. GRANT. SEAL. 

HIRAM S. HOLLY. SEAL. 

F. P. ERNEST. SEAL. 

Approved : 


(S'ed) MOSES HALLETT, Dist. Judge. 


Justification. 


THE UNITED STATES OF AMERICA, has 
District of Colorado, 


Dennis Sullivan, J. B. Grant, Hiram 8S. Holly, and F. P. Ernest, 
sureties on the within bond, being each first duly sworn, deposes and 
saith that he is worth, in the State of Colorado, the sum below set 
opposite his name—that is to say: As to Dennis Sullivan, twenty- 
three thousand dollars; as to J. B. Grant, twenty-three thousand 
dollars; as to Hiram S. Holly, twenty-three thousand dollars; as to 

F. P. Ernest, twenty-three thousand dollars, over and above 
54 all his just debts and liabilities and in property subject to 


levy and sale upon execution. 
(S’g’d) DENNIS SULLIVAN. 
J. B. GRANT. 
HIRAM S. HOLLY. 
F. P. ERNEST. 


Subscribed and sworn to before me, at Denver, this tenth day of 


August, A. D. 1885. 
[SEAL. ] (S’g’d) WILLIAM H. HASSINGER, 


Notary Public. 
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(Endorsed :) Gen. No. 1466. Circuit court of the United States, 
district of Colorado. Jeremiah J. Mann vs. The Arkansas Valley | 
Land and Cattle Co. Bond, supersedeas, $23,000.00. Filed this 10 
day of Aug’t, A. D. 1885. (S’g’d) Edward F. Bishop, clerk. 


55 Writ of Error to Circuit Court U. S., District of Colorado. , 
THE UNITED STATES OF AMERICA. - | 


UnITED StTaTEs OF AMERICA, \ ss. \ 
District of Colorado, | 


The President of the United States to the judges of the circuit court 
of the United States for the district of Colorado, Greeting: 


Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said circuit court, between Jere- 
miah J. Mann, plaintiff, and The Arkansas Valley Land and Cattle 
Company (Limited), defendant, a manifest error hath happened, to the 
great damage of the said The Arkansas Valley Land and Cattle Com- 
pany (Limited), as by its complaint appears, we, being willing that 
error, if any hath been,should be duly corrected and full and speedy 
justice done to the parties aforesaid in this behalf, do command you, 
if judgment be therein given, that then, under your seal, distinctly 
and openly, you send the record and proceedings aforesaid, with all 
things concerning the same, to the Supreme Court of the United £ 
States, together with this writ, so that you have the same at Wash- ) 
ington, D. C., on the 12th day of October next, in the said Supreme 
Court to be then and there held, that, the record and proceedings 
aforesaid being inspected, the said Supreme Court may cause fur- 
ther to be done therein to correct that error what of right and ac- 
cording to the law and custom of the United States should be done. 

Witness the Hon. Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this 10th day of August, in the 
year of our Lord one thousand eight hundred and eighty-five, and 
of the Independence of the United States the 110th year. 


[Seal United States Circuit Court, District of Colorado. ] 
EDWARD F. BISHOP, Clerk. 


Allowed by— 
MOSES HALLETT, Judge. 


5543 [Endorsed :] Gen. No. 1466. Supreme Court of the United 

States. The Arkansas Valley Land and Cattle Company, Lim- 
ited, plaintiff in error, vs. Jeremiah J. Mann. Writ of error to cir- 
cuit court U. S., district of Colorado. Filed in circuit court of the 
U.S. this 10 day of Aug’t, A. D. 1885. Edward F. Bishop, clerk. 
Hugh Butler, attorney for plaintiff in error. 


i 
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Return. 


THE UNITED STATES OF AMERICA, ee 
District of Colorado, 


In obedience to the command of the within writ I herewith 
transmit to the honorable court of the United States a duly 
certified transcript of the record and proceedings in the within- 
entitled case, together with all things concerning the same. 

Witness my hand and the seal of said court, at Denver, in 
said district, this — day of , A. D. 18—. 

, Clerk, 


By , Deputy Clerk. 


te 


The defendant having served this writ of error by lodging a copy 
thereof for the adverse party in the clerk’s office within sixty (60) 
days, Sundays exclusive, after the rendering of the judgment herein, 
and having given the security required by law on the issuing of 
the citation, this writ is, therefore, a supersedeas. 

Teste : EDWARD F. BISHOP, Clerk, 

By F. W. TUPPER, Deputy Clerk. 


56 Citation. 
THE UNITED States oF AMERICA, District of Colorado: 


The United States of America to Jeremiah J. Mann, Greeting : 


You are hereby cited and admonished to be and appear at a term 
of the Supreme Court of the United States to be holden at Wash- 
ington, D. C., on the 12th day of October next, pursuant to a writ 
of error filed in the clerk’s office of the circuit court of the United 
States in and for the district of Colorado, wherein The Arkansas 
Valley Land and Cattle Company (Limited) is plaintiff in error and 
you are defendant in error, to show cause, if any there be, why the 
judgment rendered against the said plaintiff in error, as in the said 
writ of error mentioned, should not be corrected and why speedy 
justice should not be done to the parties in that behalf. 

Witness the Honorable Moses Hallett, judge of the circuit court of 
the United States for the district of Colorado, this 10th day of Au- 
gust,in the year of our Lord one thousand eight hundred and 


eighty-five. 
MOSES HALLETT, Judge. 


564 [Endorsed :] Gen. No. 1466. Circuit court of the United 

States, district of Colorado. The Arkansas Valley Land and 
Cattle Company (Limited), plaintiff in error, vs. Jeremiah J. Mann, 
defendant in error. Citation. Filed in circuit court of the U.S. this 
11th day of Aug’t, A. D. 1885. Edward F. Bishop, clerk, by —— 
, deputy clerk. Hugh Butler, attorney for plaintiff in error. 


CWS wakes aerate 


(ROLLERS RE BEE PEER BAMA RES 


RBIS Bt Re cig ae 
SFE RLS ALTE AAR PRA ete Me siieeecmpececn am 
roel a ie] BM ye ee: ee 
Fateh < ” Mei ved x i 
: ae Le Wout ook | Aas 7 OLB RL nt ee eae Lipton) 


RO 


32 THE ARKANSAS VALLEY LAND AND CATTLE 


Proof of Service. 


THE UNITED STATES OF AMERICA, 88: 


On this — day of , A. D. 18—, personally appeared 
before me, the subscriber, a clerk of the court of the United 
States for the district of Colorado, and makes oath that he delivered 
a true copy of the within citation to 


_ Sworn to and subscribed before me this — day of ——, A. 'D. 18—. 
Clerk, 
By , Deputy Clerk. 


Service of a copy of the within citation upon me this 11th day of 
August, A. D. 1885, acknowledged. 
JEREMIAH J. MANN. 


57 And afterwards and on, to wit, the 2nd day of October, A. 

D. 1885, came again the said defendant, bv its attorney afore- 
said, and filed in said court and in said cause its bill of the exceptions 
reserved by it upon the trial of the issues herein ; and the said bill 
of exceptions is in words and figures as follows, to wit: 


Bill of Exceptions. 


58 UniTEp STATES OF AMERICA, on 
_ District of Colorado, 


In the Circuit Court of the United States for the Eighth Judicial 
Circuit in and for said District. 


JEREMIAH J. MAnn, Plaintiff, 
U8. 


THE ARKANSAS VALLEY LAND AND CaTrTLE Company, Limited, De- 
fendant. 


Be it remembered that heretofore and on the twenty-sixth day of 
May,in the year of our Lord one thousand eight hundred and eighty= 
five, the same being one of the regular days of the May term, 1885, 
of said court, this cause came on for trial and a jury of twelve men 
was duly empanneled and sworn to try the issues in said cause; and 
thereupon the plaintiff, to maintain the issues on. his part, gave in 
evidence as follows : 


JERKMIAH J. Mann, the plaintiff, being duly sworn, testified as 
follows : 


Direct ecieeis nasties by Mr. Ste 


Q. Where is your home? 

A. In Nevada, Humboldt county. 

Q. What has been your business for the last 10, 15, or 20 years? 
A. Handling cattle. 
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Q. Raising and selling them and buying? 

A. Yes, sir. 

Q. What transaction, if any, did you have in the fall of 1880 in 
cattle, and where? 

A. I bought 2,000 head of Oregon cattle in Albany county, Wyo- 
ming, at Sheep Creek basin. 

Q. Of whom ? 

A. Of Conrad Schlagle and John Jordan, Oregon men, 

59 Oregon cattle. 
ee Q. Did you buy so many from one man or so many from 

oth ¢ 


A. From both. 

Q. How many ? 

_ A. They tallied out 2,002. 

Q. Is there any difference in appearance between Oregon cattle 
and common Colorado cattle and State cattle? 

A. There is a difference; Oregon cattle are larger, rougher cattle, 
taller, more lengthy, and bred from American cattle,and sometimes 
crossed with short-horn cattle, more or less; there is no Spanish 
blood in them. 

Q. Is there any difficulty in distinguishing between those cattle 
and the common cattle of this country and Texans and Mexicans ? 

A. There is no difficulty. 

Q. State to the jury how those cattle were branded uniformly. 

A. With a bar brand on the right side, back of the shoulder and 
near the back. 

Q. State the length of that brand and the width. 

A. About six inches long. 

Q. About what width ? 

A. About haif an inch, possibly an inch, but it showed very plain 
on the cattle. | 

Q. Had it been put on recently before you bought or a good 
while? 

A. Recently, before I bought. 

Q. Did those cattle bear other brands ? 

A. Yes, sir. 

Q. Were the other brands on all the cattle ? 

A. No; there were other and various brands. 

Q. On different cattle ? 

A. Yes, sir. 

Q. What was the condition of those cattle when you bought them 
at fall? 

A. They were in fair condition—in pretty good condition, I called 
them. 

Q. State a little more specifically what you mean by fair, good 

condition, with reference to their strength and ability to go 
60 through a winter. 
A. I tallied them through a gate at my corrals and I ex- 
amined them very close; I only marked ‘three head that I thought 
would not go through the winter. 
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Q. State whether, among that herd of cattle, there were any that 

would bear shipment eastward. 

. Yes, sir. 

How many ? 

. I shipped 607. 

. To what place ? 

. Council Bluffs. 

. For what purpose ? 

. For the purpose of fattening them with corn—what we call 
feeders. 

Q. State whether you can ship cattle for feeders unless they are in 
fair condition to go through the winter. 

. We cannot. 

. You took out 607 ? 

. Yes, sir. 

. That left you about 1,400? 

. Yes, sir. , 

How many of those 1,400 were cows and steers? 

. There were upwards of 600 cows and the balance were all 
steers. 

Q. Give the jury the ages of that herd as you left them there in 
Sheep Creek basin. 

A. We passed them from two to five years old; there were a few, 
perhaps, 18 or 20 months old, but we passed them from two to five 
years old. 

Q. State what the custom is as to herding cattle in the winter or 
leaving them on a good range. 


Mr. Butler objected, as what was customary had nothing to do 
with it. Objection overruled. Exception taken. 


A. We herd them for a short time and get them accustomed to 
the range and water and then let them go as other people do in that 
vicinity. It is customary to let them go and get them in the gen- 
eral round-ups. 

Q. What season of the year? 

A. In the spring and summer. 

Q. Do you remember when you bought those cattle—what day of 
the month ? 

A. It was on or about the 9th day of October. 
61 Q. You have said already you turned them inio Sheep 
Creek basin ; state what scope of country that basin includes. 

A. The basin proper would include perhaps 15 or 20 miles long 
to 5 or 10 miles wide, but it is rolling hills all through there; there 
is water and grass all over there. 

Q. What sort of range was it when you turned them out? 

A. It was good range; had not been occupied by cattle very much 
at that time; the grass was very good where I turned them loose ; 
it was at the head of the creek, in the basin. 

Q. How far had they to travel for water ? 

A. They were right on water all the time. 
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Q. When did you last see any of those cattle after turning them 
out in October, 1880? 

A. I saw some of them the Ist day of December or 2d. 

Q. Before that 1st of December how often did you see them after 
turning them out? 

A. I was there for several days; until the 23d of October I was 
there; then I shipped those cattle to Council Bluffs and went down 
with them and did not go back there until the 2d or 3d day of De- 
cember, and then I saw some of the cattle. 

} Q. When you saw them up to the 23d of October how were they 
oing? 

A. Those few that I saw in the basin at that time—there was not 
a great many I saw at that time—perhaps 50 or 60 head or 40, and 
= balance had leftthe basin at that time and gone past Mr. Howe’s 

ouse. 

Q. I'am speaking of October. 

A. They were doing fine. 

Q. Would cattle in the condition they were in when you bought 
them, remaining six weeks ona good range, gather up flesh rapidly ? 

A. They will on a good range. 

Q. You say the last time you saw any of them was the Ist of De- 
cember ? | 

| A. Yes, sir. | 
62 Q. Which is the long way of Sheep Creek basin; what 

course ? 

A. It runs somewhat broken, but generally east and west, [ think. 

Q. Tell the jury whether there is from the head of Sheep Creek 
basin, the east or northeast end of it, a way for cattle to go through 
to the east side of the Black Hills. 

A. There isa good wagon road leading out of the basin and a wide 
pass, wider than this room. 

Q. Any trail through that pass? 

A. Yes; the cattle passed out that way. 

Q. Did your cattle pass out that way ? 

A. Yes, sir. 

Q. How do you know? 7 

A. When I was there the 2d or 3d of December I followed the 
trail out to the stage road where Mr. Howe lives, and he told me—— 


Mr. Butler objected. 


You found the trail there in cattle tracks? 
. Yes, sir. 

Did you overtake any of your cattle? 

I did. 

East or west of Howe’s? 

East of Howe’s. 

How far east of Howe’s did you find them? 
About 15 or 20 miles. 

What direction from Howe’s? 

. Southeast. 

Q. On what creek ? 
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A. On Cottonwood creek and North Laramie. 
Q. Did you ever see them afterwards that winter, any of them? 
A. No, sir. 
Q. State what search, if any, you made or caused to be made for 
those cattle in the spring of 1881. 
A. I caused the usual search to be made that other cattlemen do }? 
there for their cattle. — 
Q. How many men did you employ ? 
A. From 15to 18. Iran a wagon and had some of my neighbors 
with me. _ I had 80-odd horses. e 
Q. How long did you keep the search up ? 
A. During the entire round-ups of the year. 
63 Ms Where did you search mostly—east or west of those Black 
Hills ? 
. I was not there; I was in Nevada. r 
. But you know you had those men out? 
. Yes. 
. How long did you keep the search up that season ? 
. During the entire round-ups of that year. : 
. Do you know how long they lasted ? Ae. 
. Yes, sir. : : 
. How long? 
. I think they closed about the 1st of November. 
. How many cattle did your men find of this bar lot? 
. 42 or 44 head. 
. On which side of the Black Hills range? es 


Mr. Butler objected, as witness was not there. 
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A. I do not know myself. 

Q. Did you ever see the cattle that were found? 

A. Yes, sir. 

Q. State what kind of cattle they were as compared with the gen- 
eral herd. 3g 

A. They were the tail end of the herd. - 

Q. What is the tail end of the herd ? 

A. The weaker or most inferior cattle, and youngest cattle. 

Q. Did you cause any search that year to be made down in Colo- 
rado? 

A. Not to my knowledge. 

Q. How long did you keep up that search; how many years? 

A. In 1882 I attended the usual round-ups in that section and | 
took in a wider range. Ke Ss 
. Were you along at that time in 1882? 

. A part of the time. 

Who was your foreman in 1881? 

. Mr. David Street. jo 
He is here in this place now, is he? 
Yes, sir. oot 
You were there part of the time in 1882? \ 
. Yes, sir. | 
. When you were there where did you search and had other men } 


search ? 
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A. I sent to Julesburg, on the South Platte. 
Q. Which side of the South Platte? 
A. On the north side. 
— Do you know of his crossing the Platte of your own knowl- 
edge ? 
A. I know he did not; at least he so informed me; I also 
64 sent men to South Pass, the head of the Sweet Water, west- 
wards. 
What for? 
To search for the cattle. 
Had the cattle ever been there? 
Not to my knowledge. 
Had they ever been there? 
Yes. 
When ? 
. They passed there coming in from the west. 
. Were any found there or reported to you as found? 


Mr. Butler objected to what was reported. 


Q. You never saw one that came from there to your knowledge? 


A. Yes, sir. 
Q. How many did you ever see from west of Sheep Creek basin 


found in 1880? 
Mr. Butler objected. 


Q. Did the parties sent out to look for these cattle on the back 
trail west of Sheep Creek basin ever bring in any to your knowledge? 


A. No, sir. 
Q. In 1882 what other cattle besides the bar cattle did you ever 


OPOPOPOPO 


look for? 


A. I looked for 
Q. Tell the jury if you have become acquainted with the habits 
of cattle in your long experience. 


A. I have. 
Q. State whether cattle driven for 800 or 1,000 miles together and 


- then turned loose will remain together and move together in large 


masses. 

A. They will. 

Q. State what the habits are as to having leaders whom they 
follow. 

A. They usually have leaders. 

Q. State what is the habit of the Oregon cattle as to drifting be- 
fore a lighter storm than common Wyoming cattle or Colorado 


cattle will do? 
Mr. Butler objected. Objection overruled. 


Q. Which cattle will stand the hardest storm before the drift—the 

Oregon cattle, the Wyoming, or the Colorado—that is, if you know? 
A. I do not think I can undertake to say. 

65° Q. After cattle have been driven 700 or "800 miles and al- 

lowed to rest and gather up flesh state whether they will 
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stand traveling better. than cattle that have been on the range all 
the summer and got fat. 

A. I think they will. 

Q. In drifting from a storm which way do the cattle go? 

A. They drift from the storm. 

Q. When you saw those cattle what was the condition of the 
weather, or rather when you were tracking them through this 
are ? 

A. Stormy. 

Q. Which way was the wind blowing? 

A. From the west and the north. 

Q. When you passed through that pass and noticed the trail of 
those cattle how much snow was on the ground in that pass? 

A. On the summit it was about 8 inches deep; as I passed down 
it got less; where I found the _— it was not more than one and a 
half inches. 

Q. How was the wind there as compared with the other side of 
the hills? 

A. It was more severe on the summit, but as I got down it was 
lighter ; it was more severe on the west side. 

Q. How far is it from Sheep Creek basin, where you turned them 
out, to where you saw them on Cottonwood creek ? 

A. It was 35 or 40 miles. 

Q. About how many do you say you saw at that time? 

A. I should judge there was possibly 1,800 to 2,000 in the range ; 
there might have been more or less. 

Q. Not all your cattle? 

A. There were some other cattle there. 

Q. I am speaking of the time in December, on Cottonwood 
creek. 

A. Yes, sir; that is the time. 

Q. Do you know the T cattle? 

A. Yes, sir. 

Q. What was the sex ? 

A. All beef cattle—steers. 
66 Q. Fat cattle? 
A. Beef age—steers, 2 to 5 years old. 

Q. When you first knew that herd who owned it? 

A. A.J. Gillispie & Co. and associates. 

Q. If you have become the owner of that herd of cattle state to 
the jury when. 


Mr. Butler objected. Objection withdrawn. 


A. I bought that drove of cattle. 

-Q. When? 

A. I commenced negotiations in the fall of 1882 and completed 
in the spring or some time thereafter. 

Of what year? 

A. 1883. 

Q. State from whom did you buy. 

A. From A. J. Gillispie & Co. and Mr. Kelly and Mr. Keck. | 
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Q. Have you any writing to show the transaction between you 
and the Gillispies? 

A. Yes, sir. I have bills of sale. 

Q. Have you it with you? 

A. It is in this building. I have not got it in my pocket. 

Q. State whether you at any time ever saw any of those bar or T 
cattle in Colorado; and, if so, when ? 

A. Yes, sir; I have; in 1883. 

Q. Where did you see those cattle? 

A. I saw them on the South Platte and on the Arkansas and on 
the Sandy. 
. Down about the old Indian battle ground—Sand creek ? 
Yes, sir. 
About how many in all have you seen? 
. The total number that I saw was probably 50 head. 
How many T cattle and how many bar cattle ? 
. I could not state. 
. Were they all of one brand? 
Part of them T cattle and part bar cattle. 
What sex ? 

A. Part steers and part cows. 
Q. What other brands did you see on them besides the 
old Oregon brands? 

The S S, the brand of the Arkansas Valley Land & Cattle 
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. On which side? 

. On the left side. 

That was in 1883 ? 

. Yes, sir. 

Did you ever see one of your animals in Colorado before 
1883 ? 

A. No, sir. 

Q. What was the average market value of that herd of steers, T 
cattle, in 1882, taking all ages, and putting together and averaging 
them, say, in the fall of 1882? 

A. In Colorado? 

Q. Yes; in Culorado. 


Mr. Butler objected. Objection overruled. Exception taken. 


A. The steers, beef cattle, fifty dollars a head. 

Q. In the fall of 1882 the youngest of that T herd would be how 
old? 

A. Three years old past. 

Q. The oldest ones would be 5’s in the fall of 1882? 

A. They would be six and seven years old. 

Q. What was the fair average value of those 600 cows that you 
bought from and Schlagle and Jordan, taking all ages, in Colorado 
in the fall of 1882? 


Mr. Butler objected. Objection overruled. Exception taken. 
A. I would say thirty-five dollars. 
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Q. Have you become so acquainted with cattle that you can say 
about what the average increase or number of calves are born in @ 
herd of 100 or 500 head of cows? 


Mr. Butler objected to anything as to increase. Objection over- 
ruled. Exception taken. 


Q. How were those cows treated, or how were the calves from 
those cows treated from Washington Territory to Sheep 
68 Creek basin? What became of the calves? | 
A. They were slaughtered as fast as they came. = *.” 

Q. What effect would that have on the increase next year ? 

A. It would leave the cows in as fair a condition as the steers in 
the fall, and they would be likely to increase the following year, 
putting bulls to them. 

. State whether you had any bulls with the cows. 

. Yes, sir. 

How many? 

. The herd started from Oregon with 45. 

. What was there in Sheep basin ? 

. Ido not remember now. There was supposed to be enough. 
. State what, in your opinion as a cattleman, looking at the 
ondition of those cows in the fall, what would be ‘the probable in- 
crease from that herd in calves in 1881? 


Mr. Butler objected, referring to the complaint and amended 
complaint. Objection overruled. Exception taken. 


A. I would say the following year 50 per cent. 
Q. Did you ever make a demand for those cattle from the 
Arkansas Valley Land and Cattle Co.? 
. Yes, sir; I did. 
Upon whom or what officer did you make this demand ? 
. The general manager, R. C. Bloomfield. 
. State as nearly as you can when that was. 
. About the 1st January, 1884. 
At what place and in whose presence ? 
In Denver city, in the presence of Robert E. Foote. 
. State whether that demand was made upon him personally or 
as agent of the company. 
A. As agent of the company. 
Q. State what demands you made upon him personally for the 
same cattle at that time or any other. 
A. At the same time I made a demand of him personally for the 
cattle or the value of them and the increase. 
69 Q. State what he did towards complying with either of your 
requests. 
. He refused. 
What papers are those you have there ? 
Bills of sale for the T cattle. 
. Is that the first bill of sale you got? 
. Yes, sir; this one. 
Do you know the handwriting there? 
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Q. Did you see it signed ? 
A. No, sir. 
Q. Who officiated for you in getting that? 
A. David Street. 
Q. Tell the jury what that is. 
A. This isa bill of sale of the T cattle and an assignment of 
cause of action. 


Cross-examination by Mr. Huau Butirr: 


What time in October were those cattle turned over to you by 
lagle & Jordan ? 
. At or about the 9th ; somewhere from the 6th to the 9th. 
Did you get a bill of sale from Schlagle & Jordan ? 
Yes, sir. 
Have you got that bill of sale? 
. I have not got it here. 
Where is it? 
. It is in this building. 
. Can you produce it? 
I can. 
When was that bill of sale executed & delivered ? 
. On or about that time; I may be mistaken as to it, but not 
more than one or two days; the 9th, 10th, or 11th October, 1880. 
Q. Was the possession of the cattle by virtue of that sale trans- 
ferred to you in October, 1880? 
A. Yes, sir. 
Q. Do you swear that Schlagle & Jordan in October, 1880, de- 
livered to you the possession of that herd of cattle? 
A. I will swear that I have a bill, and whatever that bill of sale 
says 
70 Q. Do you swear that Schlagle & Jordan in October, 1880, 
transferred to you the possession of that herd of cattle? 
A. Iso understand it; the cattle were not fully paid for at the 
time, but I so understand it. 
Q. How much did you pay for those cattle ? 


Mr. McNeil objected. Objection overruled. 


Q. How much did you pay for that herd of cattle, 2,000 head or 
thereabouts ? 

A. I think it figured something like $38,000.00 or $40,000.00. 

Q. You do not remember the exact amount? 

A. I do not. 

Q. How much did you pay for the cattle in October, 1880? 

A. About $17,000.00. 

Q. Did not you swear on the former trial in the case wherein you 
were plaintiff and Mr. Bloomfield was defendant that you bought 
these cattle about the 10th of October, 1880,and that you paid from 
$40,000.00 to $50,000.00, and you could not get any closer than 
those figures as to the purchase price ? | 

A. I do not remember. 
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Q. Have you become so acquainted with cattle that you can say 
about what the average increase or number of calves are born in 2 
herd of 100 or 500 head of cows? 


Mr. Butler objected to anything as to increase. Objection over- 
ruled. Exception taken. 


Q. How were those cows treated, or how were the calves from 
those cows treated from Washington Territory to Sheep 

68 Creek basin? What became of the calves? 
A. They were slaughtered as fast as they came. 

Q. What effect would that have on the increase next year ? 

A. It would leave the cows in as fair a condition as the steers in 
the fall, and they would be likely to increase the following year, 
putting bulls tothem. — 

. State whether you had any bulls with the cows. 

. Yes, sir. 

. How many? 

. The herd started from Oregon with 45. 

What was there in Sheep basin ? 

. Ido not remember now. There was supposed to be enough. 

. State what, in your opinion as a cattleman, looking at the 

ondition of those cows in the fall, what would be ‘the probable in- 
crease from that herd in calves in 1881? 


Mr. Butler objected, referring to the complaint and amended 
complaint. Objection overruled. Exception taken. 
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A. I would say the following year 50 per cent. 


Q. Did you ever make a demand for those cattle from the . 


Arkansas Valley Land and Cattle Co.? 
. Yes, sir; I did. 
Upon whom or what officer did you make this demand ? 
. The general manager, R. C. Bloomfield. 
. State as nearly as you can when that was. 
. About the Ist January, 1884. 
. At what place and in whose presence ? 
. In Denver city, in the presence of Robert E. Foote. 
. State whether that demand was made upon him personally or 
as agent of the company. 
A. As agent of the company. 
Q. State what demands you made upon him personally for the 
same cattle at that time or any other. 
A. At the same time I made a demand of him personally for the 
cattle or the value of them and the increase. 
69 Q. State what he did towards complying with either of your 
requests. 
A. He refused. 
Q. What papers are those you have there? 
A. Bills of sale for the T cattle. 
Q. Is that the first bill of sale you got? 
A. Yes, sir; this one. 
Q. Do you know the handwriting there? 
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—. Yes, sir. 
Q. Did you see it signed ? 
A. No, sir. 
Q. Who officiated for you in getting that? 
A. David Street. 
Q. Tell the jury what that is. 
A. This isa bill of sale of the T cattle and an assignment of 
cause of action. 


Cross-examination by Mr. HueH Butirr: 


Q. What time in October were those cattle turned over to you by 
Schlagle & Jordan ? 

A. At or about the 9th; somewhere from the 6th to the 9th. 

Q. Did you get a bill of sale from Schlagle & Jordan ? 

A. Yes, sir. 
‘ Q. Have you got that bill of sale? 

A. I have not got it here. 

Q. Where is it ? 

A. lt is in this building. : 

Q. Can you produce it? 

A. I can. 

Q. When was that bill of sale executed & delivered ? 

A. On or about that time; I may be mistaken as to it, but not 


more than one or two days; the 9th, 10th, or 11th October, 1880. 
Q. Was the possession of the cattle by virtue of that sale trans- 
ferred to you in October, 1880 ? 
A. Yes, sir. 
Q. Do you swear that Schlagle & Jordan in October, 1880, de- 
livered to you the possession of that herd of cattle? 
A. I will swear that I have a bill, and whatever that bill of sale 
says 
70 Q. Do you swear that Schlagle & Jordan in October. 1880, 
transferred to you the possession of that herd of cattle? 
A. Iso understand it; the cattle were not fully paid for at the 
time, but I so understand it. 
Q. How much did you pay for those cattle ? 


Mr. McNeil objected. Objection overruled. 


Q. How much did you pay for that herd of cattle, 2,000 head or 
thereabouts ? 

A. I think it figured something like $38,000.00 or $40,000.00. 

Q. You do not remember the exact amount? 

A. I do not. 

Q. How much did you pay for the cattle in October, 1880 ? 

A. About $17,000.00. 

Q. Did not you swear on the former trial in the case wherein you 
were plaintiff and Mr. Bloomfield was defendant that you bought 
these cattle about the 10th of October, 1880,and that you paid from 
$40,000.00 to $50,000.00, and you could not get any closer than 
those figures as to the purchase price ? : 

A. 1 do not remember. 
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Q. Do you say you did or did not so testify ? 

A. Possibly I did. 

Q. Do you know now what the actual consideration was for the 
cattle you purchased from Schlagle & Jordan? 

A. Not from present recollection ; I could refer to my papers and 
ascertain. 

Q.: You say vou have got that bill of sale 1n your possession ? 

A. Yes, sir; I think it isin the buiiding ; I will look for #- 

Q. I will ask you to get it before we get through. When was the 
possession of this herd of cattle transferred to you by Schlagle & 
Jordan the first time—any time? 

A. The 9th of October, 1880, but there was a lien on the cattle, 
or, in other words, I had not fully paid for them. 


71 Q. I will ask you again whether in October, 1880, the : 
cattle were in your possession or in the possession of Schlagle 
& Jordan? 3 


A. I understood they were in my care and custody, and on the 
4th of December I bought all their horses and they were delivered 
to me, and I understood that the whole thing was in my custody and 
care. 

Q. Didn’t you testify on the former trial that about the 10th of 
October, 1880, you bought this herd of cattle; that they were counted 
out and turned over to you and possession taken by you at Mantz’s 
ranche, on Sheep creek ? | | 

A. I disremember whether I did or not; I can explain to you— 4 

Q. I ask whether you testified to that fact or not? 

A. Possibly I did. It was eight miles to Mantz’s ranche, where 
they were delivered to me through the gate. | 

Q. Was the place where they were delivered to you your ranche 
or Mantz’s ranche? | 

A. It was our range; our cattle — mixed up. 

Q. Were the cattle counted out and delivered over to you? | 

A. Isay they were turned through the gate and I[ tallied them P 
myself at my corral. 

Q. Were those cattle described ‘in that bill of sale? 

A. Possibly they were or were not; the bill of sale was written at 
Mr. Mantz’s house and was very poor. 

Q. What is the reason you have not that bill of sale in your pos- 
session on the stand? 

A. I did not think it would be asked for. 

Q. How is it you have these other bills of sale? | 

A. My office is in this building and Mr. Foote went and got them. > 

Q. When did you last see this bill of sale of Schlagle & Jordan? : 

A. I do not remember. 

Q. Was the bar brand you have described on these Jordan 
72 & Schlagle cattle mentioned in that bill of sale? , 
A. I believe it was; there was a bar on every one of them ; . 
that I will swear to. 
Q. Was the bar brand a ranche brand or a road brand? 
A. It was a road brand. 
Q. By whom was that brand put on? 
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A. Schlagel & Jordan, and sold to me with the cattle. 

Q. Did you buy the brand as well as the cattle? 

A. I bought all the cattle in the brand, and I so understood it. 

Q. Did you buy the brand as well as the cattle? 

A. I so understood it. 

Q. Is it not a fact that the possession of those cattle was not trans- 
ferred to you in the month of October or in the fall of 1880? 

A. My understanding is as I have said. 

Q. Do you know whether you did or did not have possession of 
those cattle in 1880? 

A. I understood that I did. 

Q. I ask you now whether you know whether you did or did not? 
Please answer my question. 

A. I will say -yes. 

Q. That you were the owner in the month of October, 1880? 

A. Yes, sir. 

Q. Do you say that now? 

A. Yes, sir. 

Q. You commenced a suit against Schlagel & Jordan, did you not, 
in the district court of Albany county, Wyoming Territory ? 

A. Possibly. 

Q. Possibly; have you forgotten that? 

A. I have not forgotten that my attorney had some suit com- 
menced, or something like that, and there was a final settlement 
made at that time. 

Q. Don’t you know that you commenced a suit in the district 
court of Albany county, in the Terr. of Wyoming, in which you 
filed a sworn complaint signed and sworn to by yourself? 

A. Yes, sir; there was such a suit commenced ; whether it 
73 was sworn to [ do not remember. 

Q. Did not you sign and swear tuo the complaint in that 
case ? 

A. Possibly I did; if so it was under special instructions of M. C. 
Brown, my attorney. 

Q. Did you swear according to the facts of the case or according 
to the instructions of Mr. Brown ? 

A. According to the facts of the case as I understood it. 

Q. Did you not in that complaint swear as follows: 


74 | Testimony of Jeremiah J. Mann. 


Cross-examination : 


Q. Did you not in that complaint swear as follows? “ Your orator 
further alleges that on or about the 11th day of October, A. D. 1880, 
at a place called Sheep Creek, in Wyoming Territory, he entered 
into a written contract with Conrad Slagle and John Jordan, whom 
your orator prays may be made parties’ defendant to this bill of 
complaint, by the terms of which said contract he made a condi- 
tional purchase of two thousand head, more or less, of neat cattle, 
which suid cattle were to be delivered to your orator by said Slagle & 
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Jordan, defendants, as follows—that is to say, six hundred head of 
said cattle should be shipped to Omaha or Council Bluffs in the 
name of Slagle and Jordan, for which your orator should pay twenty- 
six ($26) and twenty-four ($24) dollars per head; that said cattle 
should be sold and Jordan and Slagle receive the proceeds of said 
sale, and if said cattleshould not bring the stipulated price your orator 
was to pay and make good the loss, and if said cattle should bring 
more than the agreed price per head Jordan and Slagle should 

make a return of the profit to your orator.” 
75 Q. Did you swear to that? 


(Mr. Facon: Let him see the paper; don’t answer that.) 


js 


Q. Did you state as follows? “That the remainder of said cattle, 
about fourteen hundred head, should be paid for at a price per head 
stipulated in said contract aforesaid, within 10 months from the day 
of said contract, at which time the delivery of said fourteen hundred 
head of cattle should be made by defendants to your orator; that 
defendants should hold the said cattle in their possession in the 
meantime and complete their sale by a delivery thereof only on the 
final and full payment for the whole number delivered. For greater 
certainty your orator asks leave to attach.a copy of said contract 
hereto and refer to same as Exhibit ‘A.’” 


(Mr. Facon: Don’t answer.) 


Q. Did you swear as follows? “Your orator further avers that 
so much of said contract as refers to the six hundred head of cattle 
to be shipped to Council Bluffs or Omaha has been fully complied 
with, and no complaint is here made or intended to be made for such 
matters in said contract as have reference only to the said six hun- 
dred head of cattle. Your orator further avers that after said six 
hundred head of cattle had been shipped to Omaha and the matters 
therewith connected disposed of your orator and defendants 
Slagle & Jordan were together in said city of Omaha and State 
of Nebraska; and your orator, being in need of a large sum of 
money wherewith to relieve his property hereinbefore referred 
to from a lien thereon held by the firm of Coe & Carter, in whom 

was then vested the conditional legal title to your orator’s 
76 property, and finding certain parties who were desirous 

of buying a large lot of cattle and were willing to advance 
to your orator money on contract of sale sufficient for his imme- 
diate needs, and the said Slagie & Jordan being desirous of con- 
verting their remaining fourteen hundred head of cattle before this 
time contracted to your orator into money at an early day, on the 
2d day of April, A. D. 1881, the said defendants with your orator 
entered into a contract with Sheedy and Clark, of Kansas City, 
State of Missouri, whereby your orator was to sell his cattle in 
Albany county, near Rock Creek, aforesaid, branded “ — G & —,” 
about 1,011 in number, and the defendants were to sell 1,401 head, 
makiug in all by the joint sale of your orator and the defendants a 
total number of 2,412 contracted to Sheedy and Clark, on which 
said contract of sale the said Sheedy & Clark advanced to your 
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orator, by the consent of the defendants, $28,750, and it was agreed, 
among other things, in said contract with Sheedy & Clark that if 
the cattle found on the range in Wyoming should not be sufficient to 
pay and discharge the advance made by Sheedy & Clark, then the 
balance should be made good out of cattle to be shipped from your 
orator’s ranch in Nevada to Medicine Bow. For greater certainty 
your orator prays that a copy of thissaid contract be hereto attached 
and referred to as Exhibit ‘ B.’ | 
“And vour orator further avers and represents the fact to be that 
at the time this said contract was made with said Sheedy & Clark 
he had no knowledge of the number of cattle these defendants 
77 had on the range in Wyoming, but was compelled at that 
time and did rely wholly upon the statements and represen- 
tations of said Slagle.” Did you swear to that? | 
Q. “And your orator further avers that at the time said contract 


' was made with said Sheedy & Clark, these defendants expressing 


friendship for your orator and pretending that they desired to do 
your orator a favor by aiding him in making said sale to Sheedy & 
Clark, and by putting in on said contract 1,401 head of cattle so that 
your orator’s security would be sufficiently large to secure to your 
orator the advances he needed in ready money from said Sheedy & 
Clark, falsely and fraudulently represented to your orator that they, 
the said defendants, then owned and possessed 1,401 head of neat 
cattle that were then being grazed on their range ou or near the 
stream known as the Little Medicine, in Wyoming Territory, and 
that they would deliver to said Sheedy & Clark said 1,401 head of 
cattle in accordance with the terms of said contract, marked ‘ Ex- 
hibit B;’ and your orator, wholly relying on the representations of 
these defendants as to the number and value of the said cattle they 
pretended to own and be possessed of, was induced to and did enter 
into a certain contract with said defendants on said 2d day of April, 
A. D. 1881, whereby he acknowledged himself indebted to the de- 
fendants in the sum of $22,700, the purchase price of the cattle that 
the said defendants represented they then owned as aforesaid and 
would deliver to said Sheedy & Clark on their said contract ; and 
your orator, to’ secure the payment of said sum so acknowledged to 
be due by the fraud of defendants, agreed in said contract to 

give defendants a lien on his said King River ranch, 
78 in Humboldt county, Nevada, and the cattle and horses thereon 

shown hereinbefore to be worth $80,000, and his cattle in 
Wyoming that might not be delivered on said Sheedy & Clark’s 
contract; and your orator further avers that he did give defendants 
a lien and possession of his said ranch, cattle, and horses in Nevada 
and the remainder of his cattle in Wyoming that should not be de- 
livered to said Sheedy & Clark ; and it was further agreed that when 
said debt so acknowledged to be owing to defendants should be paid 
and discharged and nothing more due thereon, defendants should 
reconvey said property tv your orator; and your orator prays that 
he be allowed to attach hereto true copies of said contract of April 
2d, 1881, and the deed to said ranch and to mark the same Exhib- 
its C and D, respectively ; and your orator further avers that after 
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said several contracts of the 2d of April, A. D. 1881, were made, 
your orator with defendants gathered a portion of the cattle in Wyo- 
ming and delivered to Sheedy & Clark 576 head of neat cattle, all 
of which were the cattle of your orator, save and except 58 head 
which were delivered by these defendants from their claimed num- i 
ber of 1,401 head ; and your orator further avers that the value of “~ 
t 


all cattle and horses delivered from the Wyoming range on said 
contract with said Sheedy & Clark was $14,999, and that in this 
amount the said defendants delivered only the said 58 head*:that | 
in order to repay the said Sheedy & Clark the balance due them on ~ 
their advances to your orator on said contract of $28,750, with in- 
terest thereon at ten per cent., as in said contract specified, 
8 79 your orator shipped from King’s River ranch, in Humboldt 
_ county, Nevada, cattle sufficient to pay and discharge the 
—- same; and your orator avers that said contract, of date April 2d, A. D. 
1881, with said Sheedy & Clark, has been fully paid and discharged 
and fulfilled by your orator, he having paid in cattle, horses, and 
money to said Sheedy & Clark the full sum of $29,901.25 and ob- 
tained a release from further obligations thereon froin said Sheedy & 
Clark aforesaid; and your orator further avers that the only cattle €. 
delivered on said contract by these defendants were the said 58 head ) 
aforesaid, and that the value of the said 58 head of cattle aforesaid, 
ander the terms of said contract, was $1,214; and your orator avers ! 
that he had advanced to these defendants from time to time, in ex- 
pectation that their contract would be fulfilled and the 1,401 head of 2 
cattle would be delivered either on said contract with Sheedy and 
Clark or to your orator, the full sum of $2,059.51, which said sum has 
more than paid the defendants for all cattle delivered and leaves a 
balance due your orator thereon of $845.50 ; and your orator further 
avers that these defendants not only failed and refused to deliver | 
any more than 58 head of cattle on said Sheedy and Clark contract, 
but they have tailed and refused and now fail and refuse to deliver 
any cattle whatsoever to your orator, and claim and represent that 
they have none to deliver, though your orator has notified them 
that he was ready to receive the same and to pay the agreed price for 
all that defendants would deliver. Your orator therefore respectfully 
shows to your honor and alleges the fact to be that the said 
80 defendants have now the legal title to and are in the posses- 
sion of the real and personal property obtained of your 
orator by the fraud and deception of said defendants of the full and 
just value of $31,500, for which the said defendants furnished no 
consideration whatsoever, and that the pretended consideration rad 
_ fraudulently represented by said defendants to be furnished therefor : 
has wholly failed, and no part thereof has ever been delivered. 
And your orator further avers that of said property so in the hands 
and possession of the defendants and to which they hold the legal 
title there is situate near Rock Creek, in Wyoming Territory, your f 
orator’s ranch, of the value of $500, and about 500 head of neat 
cattle not delivered on said contract with Sheedy & Clark, of the 
value of $12,500, and 22 head of horses, of the value of $830; one 
wagon, of the value of $150; 11 saddles, of the value of $88; one 


a 


i 


COMPANY (LIMITED) VS. JEREMIAH J. MANN. 47 


wagon, of the value of $50; harnesses and camp outfit, of the value 
of $50, and all of said property so situate in Wyoming Territory is 
of the full value of $14,218; the balance of said property aforesaid 
is in the State of Nevada. And your orator alleges that since the 
failure and refusal of the said defendants to deliver said 1,401 head 
of cattle, as they agreed to do, or any part thereof, your orator has 
requested and demanded that the defendants return to him the pos- 
session of his said property, and that they make to him all title that 
is vested in them by reason of their several contracts, conveyances, 
etc., received by them of your orator or caused to be made to them 

by your orator, for which defendants have failed to furnish 
81 any consideration whatsoever, and particularly to deliver to 

your orator all the property situate in the Territory of 
Wyoming, and to release, acquit, and discharge all claim or title 


- they now have to said property at law, and to make and deliver to 
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your orator what your orator hath lost by defendants’ fraud. And 
your orator had well hoped that the said defendants would have 
complied with this your orator’s reasonable request, as in equity and 
good conscience they should have done; but now so it is, may it 
please your honor, that the said Conrad Slagle and John Jordan, 
combining and confederating with divers persons to your orator un- 
known, whose names when discovered your orator prays he may be 
at liberty to insert herein, with apt words to charge them as parties 
defendant hereto, and contriving how to cheat, wrong, and defraud 
your orator in the premises, absolutely refuse to comply with your 
orator’s most reasonable request; and the said Slagle and Jordan, 
defendants, with their confederates, are now actually using the sad- 
dles, horses, wagons, harness, and ranch outfit of your orator, to- 
gether — your orator’s catt]> now on the ranch in Wyoming, and 
the said defendants are now actually gathering your orator’s cattle, 
or so many thereof as are in Wyoming, and are preparing to and 
actually threaten that they will sell and dispose of the cattle, 
horses, and other property that is equitably the property of 
your orator and convert the same into money and apply 
the proceeds thereof to their own use, to the great and ir- 
reparable injury of your orator in the premises. And your 
orator verily believes, and so charges the fact to be, that 

the said defendants are about to convert said property 
82 into money, and will do so speedily unless prevented by the 

order of this court; and your orator is informed, verily be- 
lieves, and so charges the fact to be, that the said defendants are 
wholly without means in Wyoming Territory, are without property 
of any character or description, and are. in fact, non-residents of 
Wyoming, and if permitted to convert said property into money the 
title to your orator’s real estate and personal property will lawfully 
pass to innocent purchasers, and your orator will be without: any 
adequate relief at law against said defendants. 

“And the said defendants sometimes pretend that your orator is 
bona fide indebted to the defendants in the.sum of twenty-two thou- 
sand seven hundred ($22,700) dollars, and that they have actually 
delivered to your crator 1,401 head of cattle that were reasonably 
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worth said sum of ($22,700) twenty-two thousand seven hundred 
dollars, and that said cattle were delivered by defendants to your 
orator at that agreed price, and pretend that by the delivery of the 
said cattle aforesaid they furnished a just and adequate considera- 
tion for the property, real and personal, and rights of action con- 
veyed to them by your orator, whereas your orator expressly charges 
the contrary thereof to be the truth. 

“And your orator further charges that when the said defendants 
represented to him, on the 2d day of April, A. D. 1881, that they 
owned and possessed on their range in Wyoming near Rock’-Creek 
1,401 head of neat cattle, and that they could and would make de- 

livery thereof in the following July and August, they well knew 
83 thatif they ever had been the owners of and in the possession of 

said lot of cattle thesaid cattle had wandered away from their 
range, that many of them died from rigor of the winter, and that it 
would be entirely impossible to deliver said cattle in July and Au- 
gust of the year A. D. 1881, as they represented ; but of all these facts 
your orator was wholly ignorant, and the defendants were careful to 
keep all these facts from your orator, though to themselves well 
known.” Did you swear to that? 

Q. Did you swear to the following: “And your orator further 
charges that the said defendants, at the time of making said repre- 
sentations, whereby they obtained from your orator the legal title to 
the property hereinbefore described, well knew that their representa- 
tions were wholly false and fraudulent, and that he was receiving 
no adequate consideration for the property conveyed to them, and 
they then knew and now know that no consideration whatsoever 
was furnished or paid to your orator by the defendants or either of 
them therefor; all which actings, doings, and pretenses of the said 
defendants are contrary to equity and good conscience, etc. ?” 


84 Resumed Wednesday, May 27th, 9 a. m. 
J. J. MANN (continued): 


Q. Have you examined that paper from which I read yesterday 
afternoon ? 

A. Yes, sir. 

Q. What do you say nowas to having sworn to those statements? 
+ A. I say still that Hon. M. C. Brown was acting as my attorney, 
and it was under his advice I| had left these contracts with him, and 
he was my adviser and attorney. 

Q. Did you sign and swear to the bill of complaint in that case 
from which I read yesterday afternoon ? 

_A. Yes, sir. 

Q. You did sign and swear to it? 

A. Yes, sir. | 

Q. Were the statements in that bill of complaint true ? 

A. They were, as I understood them ; they were true. 

Q. Then it — not true that you became the owner of those cattle 
in the month of October, 1880? 
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Mr. Macon objected, as it was a legal conclusion whether he did 
or not. Objection sustained. 


Q. Did you buy the 85 horses from Schlagel & Jordan to which 
you refer? | 

A. Not all of them. 

Q. Did you get any part of the horses with the Schlagel & Jordan 
herd ? 

A. Not at the time I bought the cattle. 

Q. Did this purchase which you made from Schlagel & Jordan in- 
clude any number of horses? 

A. Not at the time the bill of sale of the cattle was drawn. 

Q. I am speaking of the transaction that occurred in the month 
of October. 7 

A. No, sir; it did not include any horses. 

Q. How many horses did you own in that vicinity in the month 


of October, 1880? 


Mr. Macon objected as not cross-examination. 


A. My recollection was 35 head bar G horses. 
85 Q.. When did you get the other horses ? 

A. [ bought part of them from Jordan on the 4th of De- 
cember, when I was out there, and the balance I bought from 
Schlagel some subsequent date before the spring round-up, and the 
whole number bought from Schlagel & Jordan was 50 head, to the 
best of my recollection. 

Q.. You had 35 head before, and you got 50 from Schlagel & 
Jordan? 

A. That is my recollection, but I think there were a few more. 

Q. You owned these horses in April, 1881 ? 

—. Yes, sir. 

Q. And those horses were used by your men in the round-ups of 
1881? | 

A. Yes, sir. 

Q. Is it not a fact that all these cattle and these horses that you 
refer to were sold and conveyed to Sheedy & Clerk on the 2d of 
April, 1881 ? 

A. This paper recites that. 

Q. I ask you whether all this property, including horses and cat- 
tle—bar G—the bar cattle—the cattle bought from Schlagel & Jor- 
dan—were not all conveyed and transferred to Sheedy & Clark? — 

A. No, sir; but there was a contract with Sheedy & Clark that 
they should have certain cattle up to the first of July, or what could 
be gathered up to that time, as security for this large amount of 
money which I wanted in April. 

Q. By virtue of the contract between Sheedy and Clark and your- 
self did not Sheedy & Clark have the possession and control of all 
the cattle bought from Schlagel & Jordan and the 85 horses, and 
did not Sheedy & Clark make the advances in the spring of 1881 to 
pay the expenses of the round-ups or the search for these cattle ? 

A. Mr. Sheedy advanced me $30,000, that I used in pursuit of my 
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business that year. The money was paid principally to Coe & 
Carter. 

Q. Who had the possession and control of those cattle between 
April and August, 1881? 

A. My agent, Mr. David Street ; and I believe there was a 
86 stipulation that Mr. Clark should be with him and assist in 
gathering the cattle in this same contract. 

Q. Did you furnish the money during that season to pay the ex- 
penses of searching for those cattle? 

. Yes, sir. 

. Was not the money furnished by Sheedy & Clark? 
. It was lent to me for the purpose of this mortgage. 
Did you handle the money at all? 

I did. 7 

Did you employ those men ? 

My agent, Mr. Street, did. 

Did you pay those men? 

es. 

. Were not those men employed and paid by Sheedy or his 
agent? 

A. Not to my knowledge. My books and business shiow that the 
bills were paid by me. | : 

Q. Is it not the fact that by the contract between Sheedy and Clark 
and yourself that all of this property was conveyed by bills of sale 
and other documents and the possession absolutely transferred to 
Sheedy & Clark, they to hold this property until they got back their 
money, $28,000 or $29,000 ? | 

A. I think that is correct. 

Q. During all this time did not Sheedy and Clark have sole con- 
trol and possession of this property? 

A. I do not so understand it. My agent was there all the time. 
I was in Nevada at the time. 

Q. When was the transaction between Sheedy and Clark and your- 
self closed up? 

A. About the 23d of August, 1881. 

Q. When were Sheedy and Clark paid off, and when was the title 
to this property conveyed by them back ? 

A. My recollection is the 22d of August or 23d, possibly 1881, I 
paid the money. 

Q. When they conveyed back did not they convey to Schlagel & 
Jordan and not to you? 

A. pf re there was a lien. I had not fully paid Schlagel & 

ordan. 
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87 Q. You paid at the time of the purchase $2,000.00 on ac- 


| count, did you not? 
A. I think so. 
Q. That is all you did pay? 
A. No, sir. I was continually paying them from the time I 
bought the cattle until the final settlement. 
Q. At the time you swore to this bill of complaint had you paid 
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Schlagel and Jordan more than $2,000.00 on account of this pur- 
chase, September, 1881 ? 

A. Yes, sir. 

Q. Do not you state in this bill of complaint that up to that time 
you had paid about $2,000.00? 


Conversation between Mr. Macon and Mr. Butler. 


Q. Is it not a fact that when you swore to this bill of complaint 
in September, 1881, you had only paid $2,000.00 or thereabouts on 
account of the purchase of these 1,400 head of cattle? 

A. I had paid all that was due up to that date, and the contract 
will show what was due. 7 

Q. Had you paid more than $2,000.00 ? 

A. I cannot remember without referring to papers. 

Q. These 600 head of cattle were shipped in the name of Schlagel 
& Jordan ? 

A. Yes, sir. 

Q. Schlagel & Jordan got the proceeds ? 

A. Yes, sir. 

Q. Did they realize the contract price of $26.00 per head ? 


Mr. Macon objected. Objection sustained. 


Q. When Sheedy & Clark got through with their contract with 
you in August, 1881, they conveyed all their right, title, and so 
forth, under these various contracts to Schlagel and Jordan, did they 
not ? 

A. Ido not remember. J know I owed Schlagel & Jordan some 
money at that time. 

Q. You simply owed them some money on account of these cattle? 

A. Yes, sir. 
88 Q. How much did you owe them ? 
A. I do not remember. 

Q. Did not you state about $22,000.00? 

A. If it is so stated that is probably correct. : 

Q. What was the total amount of money owing to Schlagel & 
Jordan for those cattle, taking out the 600 head? 

A. Taking out the 607 head it would be reduced very much; 
somewhere in the neighborhood of $24,000.00 or $22,000.00, interest 
and all, at 1 per cent. per month. 

Q. $22,000.00 or $24,000.00 ? 

A. Yes, sir. 

Q. This writing which you call a bill of sale, have you got it 
with you? 

A. Yes, sir. 


(Handed same to Mr. Butler.) 


Q. According to this bill of sale there were 2,000 head, more or 
less, classified as follows, to wit, two-year-old steers, $18.00 per head. 
How many two-year-old steers were there in that lot? 

A. I do not remember how many there were. 
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Q. Have you any memorandum by which you can tell the 
number? 
. Of the two-year-olds? 
Q. Yes, sir. 
A. Yes, sir. 
Q. Have you got it with you? 
A 
Q 


> 


. It is here in Denver. 
. Do you know the number of the three-year-old steers ? 

A. I do not remember; there were a good many. 

Q. How many four-year- old steers for which you were to pay 
$26.00 per head ? 

A. I do not remember; there were a great many. 

Q. In this bill of sale was there any mention made of a bar 
brand ? 

A. Yes, sir; the cattle were tallied out through a gate. 

Q. Did this bill of sale purport to convey cattle described as 
having a bar brand on the right side? 

A. Yes, sir. 

2: Is there any bar brand mentioned or described in this bill of 
sale? 

A. Yes, sir; there is a bar brand there. - 

Q. When was this bar put on this bill of sale? 

A. On the 11th day of October, 1880. 
89 Q. Was this bar brand on this paper at the time it was 
executed by Schlagel & Jordan? 

A. If you will allow me I will explain a little 

Q. Answer my question yes or no. Was this bar brand on sis 
paper at the time it was executed by Schlagel & Jordan? 

A. Yes, sir. 

Q. Who was present when this bill of sale was signed ? 

A. Mr. Mantz was present when I signed it. The bill of sale was 
drawn at his house, and we were camped near there—Messrs. 


Schlagel & Jordan. 
Q. Who was present when it was signed by Schlagel & Jordan? 


A. Mr. Mantz. 

Q. Why did he witness the bill of sale as to you and not as to the 
others ? 

A. The bill of sale was drawn at the house and Schlagel & Jor- 
dan were out at the camp. He had pen and ink at the house and 
we had none at the camp. 

Where was it signed by Schlagel & Jordan ? 

. At the camp. 

. How far from Mantz’s house? 

. A mile and a half. 

Where was it signed by you? 

At Mr. Mantz’s house; in the presence of Mr. Mantz. 
Signed by you before it was signed by Schlagel & Jordan ? 
I think it was signed by me before, but I am not certain. 
In whose handwriting is this bill of sale? 

In Mr. Mantz’s handwriting. 

Did Mr. Mantz make this bar on the paper? 
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A. Ido not know. When we got in cainp Mr. Schlagel and Mr. 
Jordan looked at the bill of sale and said the brands were not prop- 
erly drawn by Mr. Mantz, and they made some changes. 

Q. Do you swear that this bar was inserted here by Schlagel & 
Jordan or either of them ? 

A. I will swear this, that Schlagel & Jordan 
90 Q. Answer my question; will you swear that this was put 
there by either Schlagel or Jordan? 

A. I will swear it was put there by their consent. 

Q. Are they the ones that used the pen that made this mark ? 

A. I do not know. 

Q. Who did use the pen that made this mark ? 

A. I do not know. 
Q 
A 
othe 


. Who was present on this occasion ? 
. Mr. Schlagel, Mr. Jordan, & myself, Mr. Mantz, and 4 or 5 
rs, but [ really cannot remember the names. 

Q. Did you make this mark yourself in their presence? 

A. I did some of the interlining there. 

Q. Did you make this bar mark here? 

A. I do notthink Idid; I donot remember it if Idid. We made 
some changes in the camp by their request. They were more familiar 
with the brands than I was or Mr. Mantz, and they endeavored to 
get it correct, I believe. 

Q. Has this paper been changed in any way since it was signed 
by Schlagel & Jordan ? 

A. Not to my knowledge. 

Q. Has there not been something erased between the two lines in 
which this mark is found ? 

A. That I think was done at that time. The time we made the 
changes in the brands Mr. Mantz had not got them according to 
their minutes, and they changed it so as to describe the brands. 

Q. Who made this change—who used the scratcher? 

A. I do not know. 

Q. You do not remember who put this mark on or who did the 
scratching ? 

A. I know I did some—I can tell from my handwriting—but it was 
by mutual consent and at their request. 

Q. Who wrote the word “thus?” Whose handwriting is that, do 
you know? 

A. I do not know; it possibly was Mr. Mantz’s. 
91 Q. Was that written by the same person who made this 
mark ? 

A. I do not know. 

Q. Who made this interlineation here on the 2d page, the words 
“ before cattle ;” whose handwriting is that? : 

A. That is mine. 

Q. This paper was acknowledged on the 13th December, 1880 ; 
what was the object of making that acknowledgment? - 

A. For the purpose of sending it for record in Albany county, 
where the cattle were at that time. 
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Q. This was filed for record in the recorder’s office of Albany 
county on the 16th December, 1880? 

A. It was mailed, I think, directly after being acknowledged from 
Omaha to the county recorder. 

Q. Your attention was called yesterday afternoon to the copy of 
the bill of sale set forth in this complaint; did not you say that this 
was a correct copy ? 


Mr. Macon objected. Objection sustained. 


Q. I will ask you whether you swore in this bill of sdablates 
that this was a correct copy ? 


Mr. Macon objected. Objection overruled. 


Q. Is this a correct copy of the bill of sale to Schlagel and Jordan ? 

A. I do not know whether it is or not. 

Q. But you know it does not correspond, so far as ‘aaah bar is con- 
cerned ? 

A. Ido not know. 

Q. You say those cattle were turned out on Sheep Creek basin 
some time 1n the month of October, 1880? 

A. Yes, sir. 

Q. You saw them up there until about the 23d of October, 1880? 

A. Yes, sir. 7 

Q. That is the time at which the 600 head had been shipped to 
Omaha or Council Bluffs ? 

Sy A. We were preparing to ship during that time. 
92 Se Did not the shipment take — on or before the 28d Oc- 
tober ? 

A. I think the shipment took place or we left Rock Creek with 
the cattle about that time. 

Q. Did not this 600 head of cattle which you took out represent 
all the cattle fit for shipment ? 

A. Qh, no, sir. 

Q. Did not you take out in that shipment all the 3-year-olds and 
4-year-olds, and to make up you had to take a good many two-year- 
olds? 

A. No, sir. 

Q. How many 3-year-olds were left after this shipment of 600 from 
the herd ? 

A. To my recollection, there was about 300 and upwards of three- 
year-olds left that we passed. 

Q. After you shipped the 600? 

A. Yes, sir; there were some 4-year-olds left and 5-year-olds. 

Q. Did you ‘ship any two-year-olds in that lot of 600 ? 

A. Yes, sir; we did. 

Q. How many ? 

A. I do not know. 

Q. Why did you ship two-year-olds and leave 4 and 5 year olds 
in the herd ? 

A. We picked out good feeders. 

Q. Is it usual to ship two-year-olds for feeding purposes and leave 
4’s and 5’s? 
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' A. At that time most of the buyers in Council Bluffs preferred 2- 
year-olds; there was a special reqitest. 

Q. Is not that unusual? 

A. Not necessarily; some prefer to feed them. 

Q. How many two-year-olds did you ship? 

A. I do not remember. 

Q. The next time you saw those cattle was about the Ist or 2d of 
December ? 

A. About the 4th or 5th ; something like that. 

Q. When you saw those cattle the last time, on 23d October, were 
they in Sheep Creek-basin or near it; had they got in the basin or 

were they on the creek below in October, 1880? 
93 A. They were right in the basin; pretty near the head of 
the creek. 

Q. How far were they east of Howe’s ranche when you saw them 
in December, 1880 ? 

A. I should think about 40 or 45 miles. 

Q. East of Howe’s ranche ? 

A. Yes, sir. They were turned out 15 or 16 miles east of Howe’s 
ranche. 

Q. You mean west, don’t you ? 

A. No, sir; I mean east. 

Q. Sheep Creek basin is east of Howe’s dnnaion’ ? 

A. No, sir. The ranche he occupied at that time 

Q. I am speaking of the ranche he occupied at that time. 

A. The ranche he occupied at that time 1s 15 miles or thereahouts 
west of where I turned the cattle luose. I turned them loose in 
Sheep Creek basin and he lives on the creek lower down. 

Q. Did not you testify at the last trial his ranche was the 49-Mile 
ranche? 

A. Possibly I did. 

Q. Where is that ranche situated ? 

A. West of the basin, on the same creek, but further down to- 
wards the mouth of the creek. 

Q. Do you swear now that Sheep Creek basin is east of Howe’s 
ranche? 

A. Yes, sir. 

Q. About 15 miles? 

A. I should say about 15 miles. 

Q. Do you call Howe's ranche the 49-Mile ranche ? 

A. No, sir. I am describing Mantz’s ranche. 

Q. I am not speaking of Mantz’s ranch. 

—. I am wrong. Howe's ranche is over on the stage road ; 
Howe’s ranch is in Sheep Creek. It is abont six miles from where 
I turned the cattle loose. It is east of Sheep Creek basin. 

Q. How far east of Howe’s ranch did you see your cattle in De- 
cember, 1880 ? 

A. I should say in the neighborhood of 20 miles. 

Q. Were you there more than one day? 

A. Yes, sir; I was out there for 4 or 5 days. 
94 Q. Where did you stay at night? 
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A. I stayed two nights at Mr. Mantz’s ranche, one night at Mr. 
Howe’s ranche; I staved another night 10 miles off Mr. Howe’s 
ranche, at the ranche of a man by the name of Yankee. 

Q. Is that east or south ? 

A. Itis the direction of the streams, runs east. 

Q. You stayed at Mr. Howe’s ranche one night. Whatnight was 
that—the first night or the last? 

A. It was after I left Mantz’s ranche and left the basin on the 
trail of those cattle. Jo 

Q. Where did you go the next night? 

A. Istayed at Mr. Yankee’s ranche. 

Q. Where did you go the next night? 

A. I went to Rock Creek and took the cars to Omaha. 

Q. That includes your trip you made in December? 

A. Yes, sir. 

Q. You started from Mantz’s to Howe’s place and to Yankee’s, and 
stayed a night at each place, and then went to Rock Creek and then 


went to Omaha? 

A. Yes, sir. 

Q. How far east did you get on that occasion from Howe’s ranche 
down to Yankee’s? Describe the country. 

—. I went down the creek that I was informed was Cottonwood 
creek, and I went down the North Laramie. 

Q. Describe how far you followed Cottonwood creek. 

A. I should think in the neighborhood of 20 miles from Howe’s 
ranche; I did not strike it exactly at Howe’s ranche; I was follow- 
ing this trail. 

Q. How far did you follow that creek ? 

A. I think in the neighborhood of 20 miles. 

Q. In what direction did you go in following that creek ? 

A. I should say southeast, as near as I can determine, from 
95 what I know of that section of country. 

Q. Where did that bring you with reference to Laramie 
Peak ? | 

A. I do not know; I remember seeing Laramie Peak, but I cannot 
exactly say ; one gets a little turned around there as to the points of 
compass, going through the passes in the mountains. 

Q. Who was with you on this trip? 

A. At Mr. Mantz’s? 

Q. I am speaking from Howe’s place. 

A. A young man of the name of Coppeck, but he stopped, I be- 
lieve, at the Yankee ranche and remained there until I got back and 
then went on to Rock Creek. 

Q. Where is Coppick from ? 

A. I knew him in Montana. 

Q. Who was with you when you went from Howe’s ranche down 
Cottonwood creek about 20 miles? 

A. Mr. Coppeck went with me; it is about 10 miles to Yankee’s 
ranche. 

Q. Anybody else with you? ° 

A. No, sir. 
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Q. Were you alone the balance of the road ? 
A. Yes, sir; it seems to me there was another man, but I do not 


remem ber. 
t Q. Is Yankee’s place on the Cottonwood ? 
A. I think not. 
hn Q. In going those 20 miles down the Cottonwood, how close do 


you go to Yankee’s place ? 
A. My impression is that the creek he ison is Antelope creek, but 
h the cattle were east at the time. 
> Q. In going this 20 miles down the Cottonwood how close do you 
go to Yankee’s place ? 
ee My impression is that the Cottonwood is east of Yankee’s 
place. 
Q. I am speaking of Cottonwood creek. 
A. Iam not familiar with the names of the streams. 
Q. I want you to describe the location of the stream. How near 
, did it bring you to the stream ? 
A. It is right close on it, as near as I am to you. 
96 Q. Then Yankee’s ranche is on the Cottonwood ? 
= A. I do not know that it is the Cottonwood. 
Q. Is there a wagon road or trail between Howe’s place and 
Yankee’s place? 
A. Yes, sir. 3 
Q. What was the condition of the country as regards snow at the 
time you made this trip? 


r A. It was about 8 inches at Howe’s, and at Yankee’s it was not 
more than 4 inches, and where I found the cattle it was not more 
than an inch deep. 

Q. Did you find the cattle scattered or bunched together? 

A. They were pretty well bunched together on water not frozen. 

Q. How far from Yankee’s place and Howe’s? 

A. From Yankee’s place 10 miles and from Howe’s place 20 miles. 
¥ Q. How far are those two places apart ? 


A. About 19 miles. 
' Q. So this was about 10 miles beyond Yankee’s place? 
: A. That is my estimate now. 
Q. How many of your cattle did you see on that occasion—the 
bar cattle ? 
A. I do not know how many bar; I saw the bar and T cattle in 
large numbers. 
< Q. You did not own the T cattle at that time? 
= A. No, sir. 
| How many of your cattle did you see on that day? 


© 


: A. I saw large numbers; I do not know how many. 
5 Q. Can you form any estimate ? 
A. Yes, sir. 


; Q. What? | 
L A. I would say I saw in the neighborhood of 1,200 or 1,300. 
Q. How many other cattle did you see there? 

A. A good many T cattle there, and various other brands I was 
not interested in and did not take much notice. 
8—147 
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Q. I am asking about the total number of all cattle, regardless of 
brands. 

A. I made no estimate; the weather was stormy. 

Q. Did you recognize the bar brand on 1,300 head of cattle? 
97 A. Not necessarily ; that would be my rough estimate; I 
saw what I supposed was the whole herd. 

How long was the brand? 
. About 6 inches. 
Half an inch wide? 
. Possibly wider; it showed plainly on the animal. 
Was it always on the same place? 
Yes; back of the shoulder. 
How far back of the shoulder? 
Sometimes a little further than others. 
Generally how far back from the shoulder? 
Possibly 6 inches. 
How high up the back ? 
Near the backbone. 
When was this brand put on—the spring of 1880? 
Yes, sir. 
Was the brand pretty easily discernible in December, 1880? 
. Yes, sir; it was very plain indeed; I saw every one of them. 
Is it not a matter of fact that it is rather difficult to distin- 
guish them at that time of the year? 

A. I saw every one of them in October, when they were turned 
through the gate. 

Q. How many T cattle did you see in December, 1880 ? 

A. I do not know; there was a great many. 

Q. Were you at Howe’s ranche on more than one occasion that 
winter after December ? 

A. I was not at Howe’s ranche at al) after December. 

Q. And you were there one day and stayed over one night ? 

A. Yes, sir. 

Q. And the next night you went to Yankee’s, and the next night 
you went to Rock Creek, and then went on east to Omaha? 

A. Yes, sir. 

Q. And you did not go back until the month of April, 1881 ? 

A. Yes, sir. 

Q. Did you try to recognize any other brand than the bar brand 
in looking at those cattle? 

A. At what time? 
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98 Q. In December, 1880. 
| A. I cannot say that I did. I recognized this special drove 
of cattle. | 
Q. All these cattle that had the bar brand had some other brands ? 
A. Yes, sir. 


Q. Some one of the brands shown in this bill of sale? 

A. Possibly not shown in that bill of sale, as Mr. Mantz drew that, 
and he was informed right away, when Schlagel and Jordan saw it, 
he had not got them correctly and they corrected it. 

Q. How many brands did Schlagel and Jordan have? 
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A. 16, besides this bar brand, is my recoliection. The bar brand 

was the uniform brand on the drove. 

There are 18 brands in that bill of sale, are there not? 

. I do not know; I never counted them. 

. Just look and see (handing witness paper). 

. I only make 17. 

. There are 17 on that bill of sale. 

. There are 17 here, including the bar brand. 

Then this bill of sale contains all the brands that Schlagel and 
Jordan had? 

A. [ judge from this book, which is the Wyoming Stock-Growers’ 
Association book, and these brands were published in it long ago, 
that that bill of sale shows all they possibly had; the bar brand 
carried the drove. 

Q. Did any of those cattle that have the bar brand have more 
than one of these brands on ? 

A. Not to my knowledge. 

Q. But all of them had some one of these brands—all of the bar 
cattle ? 

A. Yes, sir. 

Q. You say that you took part in the round-ups of 1882 ; how — 
men and horses did you have engaged in those round-ups $e 

A. [ had about 8 men, I think; possibly not all through the 
round- -up, but I think we started in with those many and about 40 

horses, as near as I remember. 

99 Q. Who was your foreman in 1882? 

aS A. Mr. Carpenter was my best man, and I was acting my- 
self in directing the men where to go as near as I could. _I sent 
set great distances. I took in larger distances than I did the year 

efore. 

Q. Where were your headquarters in 1882? 

A. For the purposes of this business my headquarters were in 
Albany county, Wyoming. I was part of the time there and part 
of the time elsewhere. 

Q. So Carpenter was your head man in 1882. What section of 
country did you take part in the round-ups during 1882? 

A. We had men at Ft. Laramie and at South Pass, the head of 
Sweetwater, and men on the Laramie river and north of the North 
Platte and pretty well east. I think some men were as far east as 
the Nebraska State line, and possibly some in Dakota; J know we 
sent men in that direction. 

Q. How many cattle were found in the summer of 1382, of the 
bar cattle? 

A. I do not know; not more than 2 or 3 head, perhaps 4. 

Q. Did those men hunt for bar cattle only ? 

A. They were hunting for bar G cattle, nade J cattle, and T cat- 
tle, all of which belonged to me. 

Q. Did the T cattle belong to you in 1882? 

A. Not this special lot of T cattle; I had T cattle ; they did hunt 
for these T cattle, but not for me. Mr. Gillispie and I were work- 
ing together. 
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Q. How many men did Mr. Gillispie have working for him ? 

A. I do not know; he is here. 

Q. Did you work together ? 

A. We worked like our neighbors. 

Q. Explain how that is. 

A. We had a general round-up and special round-ups, the gen- 

eral round-up branding calves, special round-up for beef. 
100 Q. How many T cattle were found in the summer of 1882, 
the Gillispie cattle? f: 

A. I do not know of my own knowledge. | 

Q. Don’t you know about them as well as you doabout your own 
cattle? 

A. Not necessarily. 

Q. I ask you tne fact. 

A. No, sir. 

Q. You do not? 

A. No. 

Q. Did Mr. Street, your foreman, take any part in the round-ups 
of 1881 and 1882? 

A. Mr. Street was my agent in 1881; in 1882 we had more or less 
business together. I do not think he had anything to do with the 
round-ups with reference to these cattle in 1882. 

Q. You stated you commenced negotiations with Gillispie and 
others in the fall of 1882 for the purchase of the T cattle ? 

A. Yes, sir. 

Q. You knew at that time that the T cattle had been lost like 
your own herd of cattle? 

A. Idid-‘not know. I knew I could not find mine and he knew 
he could not find his. 

Q. On the 20th of March, 1888, you got this bill of sale; how 
many T cattle had been found before the 20th of March, 1883? 

A. It was reported there was 230 head found. 

Q. And you bought all that could be found after that ? 

A. I bought the balance of the herd. 

Q. For $700.00 ? 

A. Yes, sir. 

Q. Then afterwards, on the 18th February, 1884, you got this 2d 
document; was there any consideration paid for that ? 

A. The same consideration and the same transaction. 

Q. Did you pay the $700.00 mentioned in this agreement ? 


Mr. Macon objected. 


Q. Do you swear that this bill of sale which Gillispie executed 
to you on the 20th of March, 1883, and the other one in 
101 February, 1884, represents an actual and bona fide sale by 
Gillispie to you? 
A. Yes, sir. 
Q. And that you paid the consideration ? 


Mr. Macon objected. Objection sustained. Exception taken. 
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Q. Have you been in a condition at any time since 1878 to buy 
and pay for any large quantity of cattle? 


Mr. Macon objected. Mr. Butler addressed the court at length, 
offering to show certain matters. Objection sustained. Exception 
reserved. 


Q. You say you made a demand on Mr. Bloomfield about the Ist 
January, 1884; at what place was that demand made? 

A. In Denver. 

Q. Where? 

A. In this building,at the office of Robert E. Foote. 

Q. Who was present at that time? 

A. Mr. Foote, Mr. Bloomfield, myself, and I think there was some 
one else in the office, but I cannot remember. 

Q. What did you say to. Mr. Bloomfield in making that demand? 

A. I said I had thirty affidavits to show that he and his company 
got my cattle, and I had seen my brands on them and his brands 
on them, and I demanded of him, as the general manager of the 
Arkansas V alley Land and Cattle Co., the possession of my cattle 
or the value of them and their increase. 

. Whatelse did you say? 
. That is all I remember. 
Did you specify any number of cattle that you claimed? 
I think I did. I think the question did come up. 
Answer yes or no. 
I know I specified the brands. 
Did you specify the number of cattle which you claimed ? 
. I think I did. 
How many did you claim? 

A. About 2,400 or 2,500 and their increase. 
102 Q. Did you claim what the increase was? 

A. I think not; he absolutely refused at the time and cut 

me off very short. 

Q. Did you make this demand of him personally or as the agent 
of the company ? 

A. As the agent of the company and also personally. 

Q. How many did you demand of the company ? 

A. Mr. Foote remarked 

Q. Never mind what he said. What did you say ? 

A. Ido not think any special number was demanded from the 
company, but the wholenumber was demanded of Bloomfield as agent 
and of Bloomfield personally. 

Q. Did you claim at that time the company had possession of 
all the cattle that Bloomfield had taken ? 

A. I claimed at the time the company had possession of all that 
drifted into Colorado on their ranges. 

Q. Did you at that time claim the company, the defendant in this 
suit, had possession of all your cattle which Bloomfield had at any 
time taken? 

A. I do not know that it was put specifically in that way. 
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Q. Did you make the same demand of the company that you did 
of Mr. Bloomfield ? 

A. I so understood it. 

Q. Do you claim that the company got all the cattle that Mr. 
Bloomfield got of your cattle? 

A. My complaint would best show that. 

Q. I ask you whether you do or do not claim it ? 

A. I claim that Mr. Bloomfield and his company got my cattle. 

Q. Did you not claim at the last trial that Bloomfield and Tillett 
and Trask had shipped or driven from 600 to 800 head of those 
cattle to the Leadville market, and that they were sold and slaugh- 
tered at the market’? 


103 Mr. Macon objected. Objection eM. | 


A. I believe it was so shown in the testimony. 

Q. Did not you offer testimony to show that of your cattle that 
drifted down into this country in the spring of 1881 from 600 to 800 
or 1,000 had been driven to Leadville and there sold and slaughtered 
by Bloomfield ? 

A. I so understood it. 

Q. Do you claim that the company got those cattle. 

A. It has been impossible for me to tell the difference between 
a and the company and the company and Bloomfield and 
Tillett’s : 

Q. I ask you now whether you claim those cattle in the suit about 
which vou gave that testimony in the last trial ? 

A. I claim them all round. 

Q. Do you swear those cattle were driven to Leadville and 
slaughtered. 


Mr. Macon objected. Objection sustained. 


Q. Do you claim in this suit compensation for the cattle which 
at the last trial you claimed were taken to Leadville and sold there? 

A. Ido not think that would be right; I know nothing of the 
pleadings, but it would not be right to claisin cattle that went to Lead- 
ville in this suit. 

Q. Did you know about the Leadville business at the time you 
made your demand on the company ? 

A. I did not know all the evidence until I pean it in court. 

Q. Did you know of the fact generally when you made this de- 
mand of the company? 

A. I had been so informed. 

Q. Did you at any time claim or pretend that the defendant in 
this suit had any interest in the cattle said to have been taken to 
Leadville and sold there? 

A. I have the impression at all times that they had the benefit of 

the entire herd. 
104 Q. Did you claim that fact? 
A. Bloomfield got part of them and the company got the 


balance. 
Q. Do you swear now that the Arkansas Valley Land & Cattle Co. 
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had or received any interest of any kind to any extent in the cattle 
said to have been driven to Leadville and sold there in 1881 ? 

A. I do not know about that. 

Q. What do you mean? I want you to state distinctly what you 
claim in regard to that matter. | 

A. To state that, as I understand it, the company was organized 
in July, 1882. I understand that those cattle were put in Leadville 
by Bloomfield; 700 or 1,000 in 1881. He immediately organized 
his company and put the balance in the company on the prairie. 

Q. How could the company be interested in cattle sold and dis- 
posed of in 1881 when the company was not organized until 1882? 
What do you mean by claiming that the company was interested in 
the Leadville cattle ? 

A. They are so interwoven together between the company and 
_ Bloomfield and Bloomfield and the company. : 

Q. How much did vou pay for these Schlagel & Jordan cattle all 
told—1,400 head? 


Mr. Macon objected. 


A. They were all bought together—something over 2,000. My 
recollection is it figured up in the neighborhood of $40,000.00, but I 
cannot tell exactly. 

Q. How much have you paid at all times for those cattle? 

A. I cannot tell until I refer to my papers. I have not got 
Schlagel & Jordan’s receipt in full. I paid $10,000.00 at 2 or 3 git. 
ferent times. I paid $10,000.00 in cash and then mules and horses 

and different transactions. Schlagel & Jordan were neigh- 
105 bors of mine out West. Weknow each other and they knew 

my property out there. I do not know that I have got their 
receipt in full. 

Q. Is it not true that you paid no money to Schlagel & Jordan or 
delivered them any property after you brought this suit, except the 
sum of $10,000.00 in cash which you paid, in consequence of which 
this case was dismissed and the whole matter settled between you 
and Schlahle and Jordan; is not that the fact ? 

A. No, sir; it is not the fact. 


Redirect examination by Mr. Macon: 


Q. The whole herd of cattle that you originally bought was about 
two thousand ? 

A. Yes, sir. 

Q. For it you think the price was about how much—the whole 
thing ? 

re As near as I[ recollect, it was $38,000.00, $39,000.00, or 
$40,000.00. 

Q. Then you took 600 head to Council Bluffs ? 

A. Yes, sir. 

Q. Out of that sale how much did you pay Schlagle & Jordan on 
the whole amount? | 

A. Nearly all of it. 


rr 
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Q. How much did it amount to? 

A. $16,000.00 or $17,000.00. 

Q. Afterwards you paid $2,000.00—through the summer of 1881— 
more? 

A. Yes, sir. 

Q. Before you brought this suit? 

A. Yes, sir, and $1,000 another time. 

Q. Tell the jury what you did pay. 

A. I paid the balance that was due them and closed the matter 
up entirely. Hs 

Q. How much money did you pay them ? 

A. $10,000.00 at one time and some mules, horses, and some other 
property. The final settlement was made on my ranche in Nevada— 
the King’s River ranche. 

Q. At what price was the other property taken ? 
106 A. I do not remember. I can tell by referring to the 
schedule? 

Q. You say you have Schlagel & Jordan’s receipt ? 

A. Yes, sir. 

Q. Produce it; let us see it. 


Witness handed same to Mr. Macon. 


Q. In this bill of complaint filed by you against Schlagel and 
Jordan you state this: “ Your orator further alleges that on or about 
the 11th day of October, at a place called Sheep Creek,” &c.; you 
say a conditional purchase of those cattle; whose language is that 
in this bill? 


Objected to. Objection sustained. 
Q. Who told you that this was a conditional sale? 
Objected to. Objection sustained. 


Q. Mr. Butler asked you if you did not sell all of these cattle to 
Sheedy & Clark in the spring of 1881; I want you to explain to the 
jury just that transaction. 

A. In April, 1881, I was desirous of raising a large sum of money 
and Mr. Sheedy had the money and was willing to let me have it 
upon such securities as we agreed upon. Mr. Sheedy knew that I 
had a large bunch of cattle, known as the bar G cattle, on the range 
in Albany county, and he knew that I had purchased all these 
cattle from Schlagel & Jordan, and knew that the Schlagel and Jor- 
dan cattle were not fully paid for, and he was willing to let me have 
the $30,000.00 and to draw on him for that amount if I would give 
him security, and he wanted security on these bar G cattle and also 
on the bar cattle. Mr. Schlagel was present, and he said if I would 


secure him on my King’s River ranche, Nevada, he would remove 


his lien from the bar cattle for the balance of the purchase-money 
to Schlagel and Jordan, and I secured him on the King’s River 

ranche, and that transaction was made, and Mr. Sheedy and 
107 he let me have the $30,000.00, and I paid him and I paid 
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Schlagel and Jordan afterwards, and that is the whole history of 
that thing, and my attorney, M. C. Brown 


Objected to. 


Q. Mr. Butler asked you also if Sheedy and Clark did not have 
the entire control and custody of those bar cattle in the summer of 
1881 before you paid them. State to the jury whether they had any 
custody or anybody had any custody, so far as you know. 

A. So far as I know, nobody had the custody ; Mr. Sheedy held a 
mortgage. 

Q. Who was to gather those cattle and deliver them to Sheedy in 
satisfaction of this mortgage? 

A. My agent, Mr. David Street, and Mr. Clark, who was acting for 
Mr. Sheedy. | 

Q. When the cattle were turned over, both the 1,400 of the bar 
cattle, if ever turned over, and bar G cattle, to Sheedy and Clark 
what were they to do with them ? 

A. They were to pay for them, all that could be gathered up to 
the 1st of July, I think it was, and then, if not reimbursed by that 
time, I was to ship some of the cattle from my Western ranche, in Ne- 
vada, and sell them and pay them out of the proceeds of those cattle. 

Q. Now, if the 2,400 head had been delivered to those men, what 
were they to do with the proceeds of those cattle, first give you 
credit so much, and then what with the balance? 

A. They were to give me credit up to the—their $30,000.00 was 
paid with interest, and then to pay to the account of Schlagel and 
Jordan and give me credit for that on the bar cattle. 

Q. What did you owe Schlagel & Jordan for? 

A. For these bar cattle. 

~Q. What day of the month was this contract made with 
108 Schlagel and Clark? 
A. On the 2d day of April, 1881, in Omaha. 

Q. State whether, in fact, any of those bar cattle were delivered to 
Sheedy and Clark. 

A. There was in the neighborhood of 40 or 45 head delivered ; 42 
to 45. | 

Q. Do you know of any more being delivered; that is all you 
know of? 

A. That is all I know of. 

Q. Do you know the reason the balance were not delivered ? 

A. They could not be found. 

Q. Explain to the jury why Schlagel & Jordan joined in this con- 
tract with Sheedy and Clark ? 

A. Because I desired to get this money off Sheedy and to make 
him amply secure, and they were willing to take real estate security 
out West. | 

Q. Why did they join in this agreement ? 

A. They were getting their money before it was due. 

Q. Had they any custody or control over those 1,400 bar cattle ? 

A. No, sir; no other than a lien. 

Q. And they joined to get rid of that lien? 
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A. Yes, sir; and I gave thein a mortgage on my Western ranche— 
secured them ‘beyond any question. 

Q. And afterwards paid them out? 

A. Yes, sir. 

Q. Mr. Butler has asked you about your having possession at any 
time of those 1,400 head of cattle, notwithstanding the bill of sale, 
provided that the sellers should hold possession ; state what sort of 
possession you had; state how you got what you called possession 
of the cattle; what was done. } 


Objected to. Objection overruled. é 


A. I bought them from Schlagel and Jordan and they were deliv- 
ered to me in my corrals, passed all through the gate and tallied 
out, and driven up to the head of the creek and turned loose. 

Q. Who drove them there ? 

A. I did. 
109 Q. What did Schlagel and Jordan have.-to do with it? 
A. Schlagel and Jordan had nothing to do with them after 
they left the me, 

Q. Did they assist you in driving? he 

A. They were driven up there by my directions; whether they 
assisted or not I do not remember, but they had nothing to do with it. 

Q. After they drove them to your corral and passed them through 
and tallied them and you had taken them to Sheep creek, what 
did Schlagel & Jordan ever — towards taking control of those cattle, 
to your knowledge? 

A. Nothing whatever. 

Q. Where did Schlagel and Jordan go to after this counting out 
of the cattle to you ? 

A. I bought part of my horses on the 4th of December, and Mr. 
Jordan went away then and never did return, and Mr. Schlagel 
took the train at the same time with me and went — Omaha, and 
from there went to Missouri and Arkansas to visit friends of his, and 
did not get back until the 2d of April, and then he met Mr. Sheedy 
and me and Mr. Street in Omaha; he got back to Omaha on the 2d 
of April, and did not get back to the ranche until the time of the 
spring round-up. 

Q. It is on these facts you say you had the possession of the cattle 
in October ? 

A. Yes, sir. 

Q. Have you any recollection when that bill of sale was written, 
with reference to the time those cattle were counted out to you ? 

A. Yes, sir. 

Q. Was it after or before? 

x A. It was after the cattle were counted out and turned out in the 
asin. 

Q. How many days after ? 

A. Probably one or two days. 

Q. You say — made these interlineations “ before cattle.” 

A. I did. 
110 Q. Before it was signed? 


» 
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A. Yes; before it was signed by Schlagel and Jordan by their 
request, and I consented to it. 

Q. Did you make this other interlineation, “within two days after 
reaching market? ” 

A. Yes, sir. 

Q. At whose request? 

A. Schalgel & Jordan’s. 

Q. As to this erasure you say you have no recollection? 

A. I have no recollection; but I will state that Mr. Mantz had 
drawn that bill by request at the house, ready to be signed by Schla- 
gel and Jordan, in the camp, probably a mile and a half from the 


house; and there was some question raised as to his description of 


the cattle at that time and some changes made, but just what they 
were I cannot call to mind. 

Q. You say these brands made by Mr. Mantz had to be changed 
in the camp? 

A. Yes, sir. 

@. Do you remember who used the pen to make the changes in 
those brands—whether you, or Mantz, or Schlagel, or Jordan ? 

A. I do not remember. | 

Q. Do you remember whether those brands were interlined there 
at that time, at the camp, after the bill was written by Mr. Mantz— 
4 brands interlined here—or whether Mr. Mantz did it? 


Explanatory conversation between Mr. Macon and witness with 
reference to document. 


A. I do not recollect. 3 
Q. You say you recollect that being put there before the bill was 


signed by Schlagel and Jordan? : 
A. Yes; I recoilect the conversation in regard to the bar, and 
they requested and I requested that the bar should be in there as the 


uniform brand of the cattle. 
Q. And you do not remember who made the bar or altered the 


word thus? 
A. Ido not. We were all there in camp and arranging this 


matter. 


111 Bill of sale from Schlagel & Jordan to Mann offered in evi- 
dence. (See following sheet for bill of sale.) 


Mr. Butter: We have no objection to the paper going in, but we 
do not admit that the paper is in the same condition it was in when 


first written. 


The said bill of sale introduced in evidence was in the words and 
figures following, to wit: 
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112 Purrr’s Ex. A. 27 May, 1885. T.T. 


SHEEP CREEK, Wyo. TER., Oct. 11th, 1880. 


Memorandum of agreement made and entered into this date by and 
between C. Slagle and John Jordan, of Hepner, Uinatilla county, 
Oregon, and J. J. Mann, of Albany county, Wyo. Ter. 


Party of the first part has this day sold the following neat cattle 
to the said party of the second part in consideration of one dollar, 
the receipt whereof is hereby acknowledged, two thousand (2,000) 
head, more or less, classed as follows, to wit: 

Two-year-old steers, $18.00—eighteen dollars per head. 

Three-year“ “  $24.00—twenty-four “ ee 

Four “ “ “ $26.00—twenty-six “ ct he 

Two-year-old heifers and cows at sixteen dollars per head. 

One-year-old heifers & steers at twelve dollars per head—branded 
as follows, to wit: 


Of Jordans— 
H (w),H AD J 6S, 16, -[. 
Of Slagal— 
WT, [b, H 2, G 16, (s), AD, H. 


Title guaranteed, thus: 

Party of the second party agrees to pay for them as follows, to wit: 
To ship the three and. four year old feeders to Council Bluffs or to 
Omaha, and in the name of Jordan and Slagal, to the number of 
six hundred (600) head. If there is not that number of threes and 
fours, then to ship twos to make up the number six hundred (600), 
and to guarantee the cattle to net them $26.00, $24.00 for all, re- 
spectively, up to the full number of threes and fours, and the excess 
to be reckoned at $18.00 per head if the threes and fours should not 
reach six hundred (600); also to pay $2,000.00, two thousand dollars, 
before cattle are shipped, cash, and tle loss on the steers so shipped 
so soon, if any, as the steers are sold, and money paid to them, Slagle 
& Jordan, within two days after reaching market. If the steers 

should net more than the above prices, then the net profit 
113. to be credited to party of second part; the balance of 

said payment to be in ten months from the fifteenth of Octo- 
ber (Oct. 15th), A. D. 1880, with interest at the rate of twelve per 
cent. per annum, seller to retain possession of the balance of the herd 
until the last payment is made. : 


C. SLAGLE. 
JOHN JORDAN. [SsEAL. 
J. J. MANN. SEAL. 


Witness : 
CHAS. G. MANTZ, ) 
As to party of second part 
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(Following attached to above instrument :) 
STATE OF NEBRASKA, \ 


Douglas County, 


On this 13th day of December, A. D. 1880, before me, a notary 
public in and for said county, personally appeared J. J. Mann, well 
known to me to be the identical person who signed the foregoing 
agreement, and acknowledged the same to be his voluntary act and 


deed. 
J.J. MANN. 


Witness my hand and notarial seal the date aforesaid. 
[W. H. 8S. Hughes, Notarial Seal, Douglas County, Nebraska. ] 
W. H. 8S. HUGHES, 
Notary Public. 


TERRITORY OF WYOMING, County of Albany : 


This agreement was filed for record at 9 o’clock a. m., Dec. 16th, 
1880, and duly recorded in Book B of Miscellaneous Records, on 


page 271, No. 3296. 
C. H. CLARK, Register. 
Index compared. Fees, $1.45. 


114 Q. How long after you filed this bill of complaint in 
chancery did you and Jordan and Schlagel fix up your 


‘matters and this was dismissed? 


A. About 24 hours. 

Q. Is that the receipt you got from Schlagel and Jordan upon your 
settlement and the dismissal of that suit ? 

A. Yes, sir. 7 

Q. It does not seem to have any date. 

A. The suit was commenced about the 11th of October, 1881, and 
this settlement was made about the 15th. About 24 or 48 hours 
afterwards they went to Nevada and received some horses and mules 
and some money after the agreement was all fixed. 

Q. In this bill of complaint you state that Schlagel and Jordan 
never delivered but about 58 head of those bar cattle, and you say 
you only know of about 44 head being delivered. If you can state 
why is it that you said 58 in that bill of sale and now say 42 or 44 
I want you to do it. 

A. I was present when the cattle were counted cut to Clark and 
Sheedy, and that was the time that the 42 or 44 were counted out 
to them. I took special note of them myself, and so did Mr. David 
Street, my agent. The cattle were counted out the 24th of July, 
1881, and that bill was drawn the 11th of October following, and 
there were men out gathering cattle at the time the cattle were 
counted over. I went to Nevada and brought in 1,000 or 1,200 head 
of cattle from my ranch to Wyoming, and sold them to pay the 
balance of money to Sheedy and Clark. It is possible they may 
have gathered 10 or 12 head of cattle after that, but I do not know 


anything about that. 
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Q. When did you first learn that Mr. Bloomfield had got your : y 
cattle, or the Arkansas Valley Co.? ' 
A. Late in the fall of 1882, after the round-up was all over. 
115 Q. 1882 or 1883 ? 
A. Late in the fall of 1882. 
Q. + sen came down in the spring of 1883 to look after them ? 
es, sir. - 
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Recross-examination by Mr. BuTLer : ys 


Q. You say when you speak of having possession you base it upon 
the fact that the cattle were counted out and turned over to you at 
Mantz’s ranche, and after that time Schlagel and Jordan exercised 
no custody or control over them. Is that what you mean ? 

A. That is correct, except that it was at my corral. 

Q. Did you have any man in charge of those cattle in the fall of 
1880, after they were counted out and turned over, as you say ? 

A. Yes, sir. 

Q. What man did you have? 

A. I was there myself up to the 28d of October, and several other r 
men with me and Mr. Mantz. | 

Q. On what day was it that those cattle were turned out and 
counted over? 

A. My recollection is it was the 9th. 

Q. Who had charge of those cattle during the shipment of the | 
600 head between the 9th and the 23d? ) 
. I did. 

. Were not Schlagel and Jordan there? 

Oh, yes. 

. Did not they have as much to do with that matter as you had? 
There was no question raised about that. 

. Were not the 600 shipped in the name of Schlagel and Jordan ? 
. Yes, it was so provided in the contract. 

Did not the herders of Schlagel and Jordan take charge of the 
herd at that time ? 

A. My recollection is they paid the men. 

Q. Did you employ any man of your own to take care of those 
cattle between the 9th and 23d ? 

A. I furnished the grub—flour and bacon. 
116 Q. Did you employ any man? 
A. My recollection is I did. 

Q. Did Schlagel and Jordan discharge their men ? 

A. My recollection is they discharged them ; possibly not all of 
them. 

Q. Don’t you know that Schlagel and Jordan had just as much 
possession and control over those cattle on the 23d October, 1880, as 
they had on the 7th, 8th, or 9th? 

A. I suppose by virtue of their lien they never demanded the 
cattle from me. | 

Q. You know the meaning of this contract? 

A. I suppose so. i 
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Ss Don’t you know the difference between possession and having 
a lien? 

A. Yes, sir. 

Q. You have been a member of the bar? 

A. I have an uncle a lawyer. 

Q. Did you at one time practice law or try to? 

A. Ido not know. I was connected- 

Q. Did not you at one time in the State of Nebraska assume to be 
an attorney-at-law and practice as such in Nebraska City, Nebraska? 
p A. I was admitted to the bar before I came to Nebraska City; I 

id not. 

Q. You are a sort of a lawyer? 

A. Yes, sir. 

Q. Don’t you understand the difference between having posses- 
sion of a thing and not having possession of a thing’ 

A. I do, sir. 

Q. State whether or not you claim that you had possession of 
those cattle in the month of October, 1880, in face of the statement 
in this bill of sale. 

A. Yes, sir; I do. 

Q. Notwithstanding these words, “seller to retain possession of 
the balance of the herd until the last payment is made,” notwith- 
standing that you claim you had possession of. those cattle ? 

A. Yes, sir. 

Q. And you also claim that you had possession of those 
117 cattle while the Sheedy and Clark contract was going on? 

A. I claim that Schlagel and Jordan had a lien on the 
cattle for the purchase-money and they could have taken possession 
from me at any time I went any way wrong or after the money was 
due, but it was not due for 10 months. 

Q. Don’t you know that the lien would be protected by a chattel 
mortgage and not in this way according — the laws of Wyoming? 

A. I never had any familiarity with the laws of Wyoming. 

Q. You say that Schlagel went to Missouri, East, with you in the 
fall of 1880? 

A. He went on the same train; his family was on the train. 

Q. Were not you in Omaha on the 2d of April? You were East 
during the whole time that he was; from the 1st December or there- 
abouts, 1880, and until the first part of April, 1881, you were not in 
Wyoming? 

A. No, sir. 

Q. Neither was Schlagel ? 

A. No, sir. 

Q. You went East about the same time and came back about the 
same time? 

A. Yes, sir. 

Q. Did not Schlagel have as much to do with those cattle and the 
effort to find them in 1881 as you had? 

A. He was looking out for his lien. 

Q. Is-it not a fact that he was engaged all the summer of 1881 
hunting for those cattle? 
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A. He was, with Mr. Sheedy and Mr. Clark. 

Q. Did he not hunt for those cattle himself in 1881? 

A. I was in Nevada. 

Q. Did not he pay more attention to hunt for those cattle than 
you did? 

A. I was in Nevada and Mr. Street was acting for me. 

Q. Don’t you know he was employing men hunting those cattle? 

He was there when you were in Nevada? 
118 A. I know I paid large bills for hunting the cattle, 
Q. When was this paper executed? There is no date to it 
(handing release to witness). 

A. That was executed about October, 1881, or so soon as Mr. 
Schlagel and Mr. Filmore, my agent, could go from Laramie City 
to King’s River ranche, in Nevada, and receive some horses and 
mules and $10,000.00. I think it was about 7 days. {[t would be 
about the 19th of October, 1881. 

—  Q. You-state this suit was settled in about 24- hours after it 
was commenced ? 

A. Yes, sir. 

Q. The suit was commenced 24th September, 1881 ? 


Mr. Macon: It was filed 11th October. 


A. Mr. Schlagel and myself made a final settlement in about 
24 hours there, as soon as we got talking our businessover. We did 
not have much disputing. 

Q. The suit was brought 24th October, 1881 ; the summons issued 
that day ? 


Mr. Macon: The file mark is October. 
Mr. Butler read extracts from the document. 


A. Possibly I may be mistaken. 

@. Then this suit was pending more than 24 hours before you 
made a settlement? 

" A. Possibly it was. Mr. Brown was my attorney. 

Q. State as near as you can, without any unnecessary explana- 
tions, about the time when this paper was executed and delivered. 

A. As near as I can figure it, about the 19th October, 1881. 

Q. Was that the day on which the $10,500.00 was paid % ? 

A. I cannot say; it was executed at the King’s River ranche, 

Nevada, and my foreman signed it as witness. 
119 gaa that the same day on which the $10, 500.00 was 
pal 

A. I presume it was. 

Q. Was the money paid in Nevada or at Laramie City, Wyo- 
ming? 

A. I think it was paid by certified check, but I am not positive 
about that. 

Q. You testified about making a demand on Bloomfield at Mr. 
Foote’s office on the Ist of January, 1884, both as against himself 
and against him as agent of the company. Did you not testify on 
the former trial this: “Q. When did you make a demand upon 
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Mr. Bloomfield for these cattle?” and did you not testify as follows : 
“A. I did, by my attorneys, about the time I commenced the suit.” 
Did you so testify ? 

A. I did. I made repeated demands. I made a demand on 
the 28th December, 1883. I made demands before the executive 
cominittee of the Stock-Growers’ Association and before 200 men in 
the association. 

Q. Name any one of those men. 

A. Jacob Scherrer. 

Q. You made a demand on the 28th day of December. Who 
was present at the time of that demand ? 

A. I think Mr. Foote was present. 
Q. Who else? 

A. It was in Mr. Foote’s office., 

Q. Who else was present ? 


Objected to. Objection overruled. 


Q. You say you made a demand at Mr. Foote’s office about the 
28th December, 1883 ? 

A. About that time. 

Q. Describe the particular occasion and who were present at the 
time. 

A. It was the same day that you appeared. 

Q. Was I present at that time? 
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A. No, sir. 
Q. An nay besides yourself, Mr. Foote, and Mr. Bloom- 
field ? 
120 A. Possibly there was, but I was somewhat a stranger 


in that office at the time and I do not remember. 

Q. State how Mr. Bloomfield happened to be in Mr. Foote’s office 
at that time. 

A. With reference to this demand for those cattle. 

Q. Was that the first time that you and Mr. Bloomfield had met? 

A. I do not know that it was. 

Q. Was not Mr. Bloomfield got there—brought by Mr. Tillett—at 
your request ? 

A. They were there, but not at my request; Tilletts suggested I 
should have an interview with Mr. Bloomfield, and I had no objec- 
tion if it was in the presence of my attorney. 

Q. Did you make a formal demand from Bloomfield for the cattle, 
or merely a general talk about the cattle? 

A. It was that same day. 

Q. Did you make any formal demand that day on Mr. Bloom- 
field, or was it a general conversation ? 

—. No; I made a formal demand that day. 

Q. Was that the first or 2d interview that day ? 

A. I think it was in the fore part of the day, and when you were 
there it was in the after part of the day; and the demand, I think, 
was made in the fore part of the day. 

Q. There was no demand while I was' there. 
A. I do not know whether there was or not. 
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Q. Did not you testify on the last trial that you madea demand of 
Mr. Bloomfield at the Windsor Hotel first, before the bringing of 
this suit? 

A. I testified in the last trial that I went to the Windsor Hotel 
with a written demand furnished me by my attorneys and for the 
purpose of serving it on Bloomfield and on the Arkansas 

121 Valley Land & Cattle Co. I hada double purpose; I wanted 
to see Mr. Duff, and I went to serve this paper on him and I 

went to see Bloomfield and serve the paper on bim. I did not find 

either one of them at that time. "3 

Q. Did you ever serve that paper on anybody ? 

A. I have an impression [I left a copy. 

Q. Where did you leave this copy ? 

A. I cannot say. : 

Q. Did you leave any copy with anybody ? 

—. I am not quite positive, but I returned to Judge Wells and 
reported my doings, and he said it was sufficient. 

Q. Did you ever serve that paper or any paper on Mr. Duff or 

‘Mr. Bloomfield ? | 

A. I did not see them at that time. 
Q. Did you ever leave a copy for either of them? 
A. I am not certain. 


The release referred to by the witness, J. J. Mann, was in the words 
and figures following, to wit: 


122 Whereas on the 2d day of April, A. D. 1881, at Omaha, in 
the State of Nebraska, Jeremiah J. Mann entered into a cer- 
tain contract with Conrad Slagle and John Jordan whereby he 
acknowledged himself indebted to said Slagle and Jordan in the sum 
of twenty-two thousand seven hundred dollars; and whereas the 
said Jeremiah J. Mann is indebted to said Slagle and Jordan in cer- 
tain other sums;: and whereas the said Mann has caused Luther 
Fillmore and Millville C. Brown to pay to the undersigned the sum 
of ten thousand five hundred dollars, and we have accepted in full 
payment and satisfaction of all claims and demands we or either of 
us have against him: Now, therefore, in consideration of the pay- 
ment aforesaid and other valuable considerations, we hereby release 
and discharge the said Jerry J. Mann from all liability to us under 
said contract aforesaid and acquit and discharge him from all claim 
and demand of every kind and description heretofore existing, from 
the beginning of the world to the present time. 
C. SLAGLE. 
JOHN JORDAN. 
Witness : 3 


D. J. BRIAN. 


Endorsed on back as follows: PI’t’f’s Exhibit D, 27 May, ’85. TT. 
T. Slagle and Jordan to J.J .Mann. Release 2d April, 1881. 


COMPANY (LIMITED) VS. JEREMIAH J. MANN. 75 


128 Mr. Davip Street, called on behalf of the plaintiff, being 
duly sworn, testified as follows: 


Direct examination by Mr. Macon: 


Q. Where do you live? 

A. Denver. } 

Q. How long have you lived in Denver ? 

A. About a year. 

(. Have you ever been in the cattle business ? 

A. Yes, sir. 

Q. How long; how many years? 

A. About 7 years. 

Q. What country ? 

A. Wyoming. 

Q. Did you become tolerably well acquainted with cattle in that 
time? 

A. Yes, sir. 

Q. Were you operating there in any way in the spring or sum- 
mer of 1881? 

A. Yes, sir; I was interested in a herd of cattle on the Laramie 
river with Mr. Reeds and E. P. Brenham, 10 miles up the Laramie 
river. The ranch was 9 miles from Ft. Laramie on. 

Q. On which side of the Black Hills ? 

A. On the east side. 

Q. Were you acquainted at that time with Mr. Mann ? 

A. Yes, sir. 

Q. Have any business relations with him? 

A. Yes. 

Q. What was that; I mean in the year 1880 and 1881 ? 

A. The latter part of 1880 and 1881 I acted as his agent. 

Q. In what particular matter of business ? 

A. In gathering his cattle out there, attending the round-ups, 
and so on. 

Q. Did he furnish you with the description of the cattle he wanted 
you to look after? 

A. Yes, sir. 

Q. What particular brands did he give you ? 

A. The bar brand; bar on the right side; Oregon cattle; and 
then the other cattle were Nevada cattle. 

Q. Do you know the brand of those ? 

A. Yes, sir. 

Q. What was it? 

A. A bar G, connected on the left hip. There were some other 

brands; this was the leading brand. 
124 Q. Did you, during that round-up season of 1881, gather 
cattle or help to gather cattle belonging to Mr. Mann? | 

A. Yes, sir. , 

Q. Were any bar cattle found in that search ? 

A. Yes, sir. 

Q. Do you know at this time how many ? 

A. I think altogether, the whole season, something over 50 head ; 
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they were gathered at one time—at the time the cattle were turned 
over to Mr. Sheedy or Sheedy and Clark, about the Ist of August; I 
think about 42 or 44 head, according to my recollection, and after 
that J think a few head. 

Q. Do you know on which side the Black Hills range those 44 
head were found ? 

A. They were found mostly on the east side. 

Q. Do you know whether many or few bar cattle were found on 
the ranges dead ? ia 
. No; very few. | 
. Did you know Mr. Schlagel or Jordan and Schlagle? 

. Yes, sir. 

Where was he that summer ? 

. He was in Wyoming at the time. 

In any way connected with you in any transaction ? 

He was in the camp; we were together on the round-ups. 
State who furnished the men and the horses and the provis- 
ions and paid expenses in that campaign. 

A. They were furnished on account of Mr. Mann. I furnished 
them. I furnished provisions and hired men; I don’t kno w that I 
hired all of them, but it was all for the account of Mann. 

Q. How many men did you keep employed for Mann that season ? 

A. According to my recollection, 12 or 18 men; there was a large 
outfit together, but Mann’s men were about 12 or 18. 

Q. How many horses did they use that summer? 

A. I think about 80 horses. 

Q. Do you know whose horses they were ? 

A. They were Mann’s horses; some of them were Nevada horses ; 

some they had got with those cattle. 
125 Q. Do you know what part, if any, Mr. Schlagel took in 
assisting to find those bar cattle ? 

A. He helped to hunt for them as much as any other man did. 

Q. As whose cattle was he hunting them? 

A. For Mann’s cattle. 

Q. What, if anything, did you hear him say about those cattle 
being Mann’s cattle ? 


Objected to. Objection sustained. Exception taken. 


Q. There are several contracts in this bill of complaint with your 
name, I believe, as witness; do you recollect witnessing those con- 
tracts as you heard them read here yesterday evening by Mr. 
Butler ? 

A. Yes, sir. 

Q. Did you ever see that instrument (handing witness the Gillis- 
pie bill of sale) ? : 

A. I do not recollect seeing this; I recollect the business it relates 
to; I negotiated for them, but did not see the paper. 


OPOPOPOD 


Cross-examination by Mr. BuTLER: 


Q. Were you employed by Mr. Mann, or were you jointly inter- 
ested with him in matters? 


By et 
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. I was employed by him. 


When were you first employed ? 


. In the latter part of 1880. 


What time—what month ? 

I think it was November or December ; I will not be positive. 
What were you employed to do? 

I was assisting him with his business. 

State what. you were employed to do. 


. I first helped him to arrange some accounts. 
. Describe what you were employed to do. 


. Afterwards I acted as his agent, representing him in the round- 


ups in Wyoming. 
Q. What did you do for Mr. Mann in the fall of 1880, during the 


months of October, November, and December ? 


126 
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A. I assisted him with his books and accounts. 
Q. Did you have anything to do with this herd of cattle 
during those months ? 


. Nothing further than keeping the accounts. 


Were you in his employ during all of the winter of 1880-81 ? 
Yes; more or less. 

Was it a casual or continuous employment? 

It was continuous for that time pretty much all the time. 
What were you doing for him in the month of April, 1881 ? 


. I was assisting him in his negotiations at Omaha. 


Did you remain in his employ during the summer of 1881 ? 


. Yes, sir. 
. Until what time ? 
. Throughout the whole of the vear. 


When did you first have anything to do with the Schlagel and 


Jordan cattle? 
. At the round-ups—the spring round-ups. 


OY 


A 
Q 
A 
Q 
A 
Q 
A. 


What did you have to do with the cattle at that time? 

I was out with the round-up; had men out and camped. 

Did you employ men for Mr. Mann? 

Yes, sir. 

Did you pay them ? 

I paid some of them. 

How many men did you employ ? 

I do not recollect how many I employed myself; the foreman, 


Mr. Patteson, employed most of the men. 
Q. Who paid those men—yourself or Mr. Patteson ? 
A. I paid part of them; Mann paid part of them himself. 
2 Were any of those men employed by Sheedy and Clark ? 


A. Sheedy and Clark had one or two men employed, I do not rec- 


ollect which. 

Q. Did not Sheedy and Clark furnish all the money that spring 
in buying provisions and paying employés? 

A. No, sir. 

Q. Did you furnish any money yourself? 

A. No, sir. 

Q. You spoke about paying some ? 
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A. I paid it out of Mann’s money, as his agent. 
127 Q. Were you a foreman or his general business agent ? 
A. I was his general business agent. 

Q. How many men were employed by you or Mr. Mann in hunt- 
ing those cattle in 1881? 

A. The number of men employed was from 12 to 18, according to 
my best recollection. 

Q. Were they employed by Mr. Mann? 

A. I do not know; they were employed for his account; I do not 
think he employed any of them. 

Q. Were they employed on his account ? js 

A. Yes. 

Q. By whom ? 

A. I employed some of them. 

Q. How many did you employ ? 

A. I do not recollect of hiring more than 3 or 4 men, because I 
did not generally hire the men—the foreman hired them; but one 
time I hired some at Rock Creek and sent them out. 

Q. Did you keep any books at that time ? 

A. Yes, sir. 

Q. Have you got a pay-roll of those men ? 

A. No, sir; I have not. 

@. Can you give the names of those men? 

A. I recollect the foreman—Patteson ; another man named Stein ; 
but the most of the names have passed out of my recollection. 

Q. What section of country did those men hunt up in ? 

A. They were represented in all the round-ups in that section of 
country. 

Q. East and west of the Black Hills ? 

A. Yes, sir. 

Q. Looking for bar G cattle and bar cattle? 

A. Looking for Mann’s cattle. 

Q. You say Schlagel himself was there ? 

A. Yes, sir. 

Q. Did not Schlagel employ men to hunt up those cattle ? 

A. I do not know; he may have; anything done in that way was 

on the account of Mann. 
128 Q. How do you know it was on the account of Mann ? 
A. I know he kept an account against Mann? 

Q. How do you know he did? 

A. He spoke of some provisions they were short of and he bought 
some provisions and showed an account for it. 

Q. How long was Schiagel there in 1881? 

A. Pretty much the whole summer, I think. 

Q. You say provisions were furnished by you for Mr. Mann ? 

A. Yes, sir. 

Q. Did you furnish your own provisions or furnish provisions 
which Mann paid for? 

A. I furnished provisions which Mann paid for. 

Q. Do you remember how much provisions were furnished ? 

A. I think nearly $400.00. 
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Q. Were not those provisions used by men hunting for the bar G 
cattle ? 

- Yes; because there was no separate search made for the bar G 

cattle. 

Q. You my you bought those provisions for Mann and paid with 
his money ? 

A. Yes, sir. 

Q. It was not furnished by Sheedy and Clark ? 

—. No,sir. 

Q. You say there were 44 head of those cattle found on the east 
side of the Black Hills? 

A. I did not say so. I said according to my best recollection 
they were found there. 

. How do you know? 
. I was with the round-up. 
Did you see any of those cattle? 
. Yes, sir. 
Did you see them when they were found ? 
. Some of them. 
Where? 
On the east side of the Black Hills. 
What place? 
. I do not recollect. They were found scattered along there, 
some on the Cottonwood and Laramie. 
Q. How many of those 44 cattle did you see all told? 
129 A. I saw them all after they were gathered. 
Q. At what point were they collected ? 

A. On the Little Medicine. 

Q. That is west of the Black Hills? 

A. Yes. 

Q. After all those cattle had been collected they were bunched 
together at Little Medicine ? 

A. Yes. 

(. Were those cattle shipped East? 

A. No; they were turned over to Sheedy and Clark. 

Q. The 44 head that you speak of were a part of the 58 head de- 
livered to Sheedy and Clark ? 

A. Yes, sir; I suppose so. 

Q. Did vou personally see any of those cattle at any place east of 
the Black Hills range? 

A. Yes, sir. 

Q. What place ? 

A. I do not recollect. I was with the round-up all through the 
east side of the Black Hills, Goshen Hole, Laramie, and Cottonwood 
and through on those streams—I do not recollect just where. 

Q. You saw some cattle on the east side; did you see these par- 
ticular cattle? | 

A. I saw some of the bar cattle on the east side. 

Q. Can you tell anything of the number you saw? 

—. No; I cannot. 
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Mr. J. F. Grivtspre, called on behalf of the plaintiff, 
testified on oath as follows: 


Direct examination by Mr. Macon: 
Where do you live? 


—. Kansas City. 


OPOPOPO| OpOpore 


ye 


erererel rererer 


Did you ever deal in cattle in any way ? 


. Yes. 


What business are you engaged in now? 
Commission business, Kansas City. 

Do you handle cattle there ? 

Yes, sir. 

Did you ever own and handle cattle in Wyoming? 


. Yes. 


What year? 

1880. 

Did you have any cattle there in that country in 1880? 
Yes, sir. 

What time? 


. In October. 


Where did they come from ? 

Oregon and Washington Territory. 

How many did you have? 

I turned loose 1,202 there. 

What sex ? 

All steers. 

About what ages in the spring of 1880? 

. 350 yearlings, about 400 two-years, and the balance 3 and 4 


rs and upwards. 


What was the brand on those cattle—the uniform brand? 


T. 
. They had other brands, I suppose? 


Yes, sir. 


. On which side was the T. 
. On the left side; branded on the loin. 
. Have you dealt in cattle and handled them enough to be able 


to distinguish between what is called Oregon cattle and the common 
cattle in Colorado and the Texas cattle and the Mexican ? 


A. Yes, sir. 
Q. To what class did this herd belong? 
A. They were Western cattle—native cattle. 
131 Q. State whether to a man acquainted with cattle they 
were distinguishable from the common herds of Colorado. 

A. Colorado cattle are smaller cattle. These cattle were coarser. 

Q. What part of Wyoming did you turn those cattle out? 

A. In Shirley basin. 

Q. Do you know where Sheep Creek basin is? 

A. I know about where it is. 

Q. Do you know about how far Shirley basin is from Sheep Creek 
basin? 


A. About 30 miles from the head of Shirley basin. 
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Q. How far from where you turned your cattle out to Mann’s 
corral ? 

A. 25 miles, about. 

Q. Is the country open and easily passed over by cattle between 
the 2 basins? 

A. Yes, sir. 

Q. Shirley basin is west of Sheep Creek basin ? 

A. Yes, sir. 

Q. When did you next see those cattle? 

A. I saw them 2 or 3 weeks afterwards; about the Ist of Novem- 
ber the last time I saw them. 

Q. Where did you see the bulk of that herd of cattle about the 
Ist of November? 

A. Scattered along the Little Medicine creek near the Coe and 
Carter corral. 
Q. Do you mean by the Coe and Carter cattle what Mann called 
1s? 

A. Yes, sir. 

Q. That was still nearer to the Sheep Creek basin ? 

A. Yes, sir. 

Q. There had been something of a storm before that from the 
West ? 

A. There was a storm when we turned the cattle loose. 

Q. After that time did you see those cattle or any large propor- 
tion of them ? 

A. I never saw them after that, except what we gathered. 

Q. When did you gather them ? 

A. 1881 and 1882. 
132 Q. How many in all did you gather? 
A. 2380 head. 

Q. The balance you have never seen ? 

A. No, sir. 

Q. Do you know on what side the Black Hills the bulk of them 
were found ? 

A. I was not there. I was told—— 


Objected to. 


Q. Were those cattle gathered in the general round-ups of 1881 
and 1882? 

A. Yes, sir. 

Q. When you turned those cattle out? State the exact day of 
the month. 

A. On the 9th of October. 

Q. What condition were they in? 

A. Good trail condition. They were not fat. 

Q. Were they strong and healthy? 

A. I considered most of them were. Of course there were a few 
tail cattle. 

Q. Was the grass and water good where you turned them out? 

A. Yes, sir. 

Q. When you saw them in November had they improved ? 
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A. They had got over being driven ; rested up. 

Q. Did you help to drive those cattle over? 

A. Yes, sir. 

Q. Do you know enough about cattle to know whether if cattle 
are driven together from 800 to 1,000 miles they will move together ? 

A. I think so. 

Q. Do they have leaders that they follow? 

A. Yes, sir. 

Q. In such a case as that, if a storm comes up, a herd like those 
started to drift, what do you say their habit would be? Would 
they drift in large masses after their leaders or one or two atatime? 

A. They would start out together and go together. 

Q. What sale or disposition have you ever made of those cattle 
that you did not find? 

A. I sold them to Mr. Mann. 

Q. When did you sell them to Mr. Mann? 

A. In the spring of 1883. 
183 Q. Taking that herd of cattle, with the ages of the cattle 
and their condition, what vught such a herd of cattle to be 
worth, or what was such a herd of cattle reasonably worth per head 
in the fall of 1882—cattle such as you turned out there? 


Objected to. Objection overruled. Exception taken. 


A. Cattle gathered in 1882 we sold at $50. 
Q. State whether what you gathered was an average herd. 
A. I hardly think they were. They were mostly 3-year-olds. 
Q. Were they above or below the average? 
A. I think they were below the average. 
Q. In a long drift of cattle in a storm which class of cattle are 
most likely to go furthest, the strong or the weak ? 
. The strong cattle. 
. You say you sold for $50.00 a head. At what place? 
. At Rock Creek Station. 
. In Wyoming? 
. Yes, sir. 


POPrOS> 


Cross-examination by Mr. BuTLER: 


What time did those cattle get into Shirley basin ? 

.-On the 8th of October. 

And they came from Washington Terr. and Wyoming? 

Yes, sir. 

. What condition were they in when they got there? 

In good train condition, considering they had been driven all 
mer. 

How much of a drive had that been ? 

I think it is about 1,200 miles. 

When did the drive commence ? 

About the 20th of May. 

They were driving them from 20th May until the 8th October ? 
Yes, sir. 

. Were they footsore when they got there? 


su 
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A. A few of the tail cattle. 
134 Q. Pretty thin, were they not? 
A. The tail cattle were thin, but the others were in good 
trail condition. 
@. You mean they were in the condition of cattle that have 
traveled a good deal—thin in flesh, but otherwise all right? 
A. Yes, sir. 
Q. When did they leave Shirley basin? 
A. They were in there 2 or 3 days; part of them scattered along 
the creek. 
Q. When were they first driven out of that section of country ? 
A. They were not driven out of there at all. 
Q. Were they driven out by a storm of any kind? 
A. Yes; they drifted out of there. 
Q. How long did they stay, before they were disturbed, in Shirley 


basin or that vicinity ? 


A. The storm came up the next day and it lasted several days, 
and I saw part of the cattle in there several days afterwards. 

Q. How far did the cattle drift before that storm ? 

A. They had not drifted atall. They drifted with the storm. 

Q. How far did they drift at that time with the storm ? 

A. Ido not know. We did not follow them up atall. 

Q. Did you see the cattle after that storm, before the Ist of No- 
vember ? 
No, sir. 
. When did you last see the cattle? 
. About the 1st of November. 
Where were they at that time? 
. On the Little Medicine. 
How far from the place where you turned them out ? 
. 30 miles. 
Did you see the bar cattle? 
I did not know them; I did not look for any others. 
What other cattle were there ? 
A good many range cattle. I did not know whose they 
were. 

Q. How many? 
A. Quite a number. 

. 3,000 or 4,000 ? 
Yes. 
. Besides yours ? 
. With ours; including ours. 
What was the condition of the weather in November when you 
the cattle there ? 
Pretty cold and snow on the ground. 
Were the cattle drifting or stopping there? | 
Scatiered along the creek. They were not drifting there. 
This was on the Little Medicine ? : 
Yes, sir. 
When did you next see those cattle or any of them ? 
. Not until August, next year. 
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. Where did you see them ? 
. Shirley basin was the first. 
What time was that? 
. In August, 1881, or July. 
How many did you see in Shirley basin ? 
170. 
Do you know where they came from ? 
They were gathered there. 
Do you know from what section of the country they were 
thered ? 3 
Only from hearsay. ; 
How many men did you have gathering cattle that season ? 
We hired a man and made a contract with him. 
. How many did he employ ? 
5 or 6, I think. 
Do you know where they hunted? 
. Over the Laramie plains and that line of country. 
Any on the east side? | ! 
He had one man there. I only know what they told me. 
You saw this bunch of 170 head in August, 1881, in Shirley 
basin ? 

A. Yes, sir. 

Q. When did you see any other cattle of that brand ? 

A. We gathered a few more that year, along later, in September 
and October. 

Q. How many more that year? 

A. About 20 head. 

136 Q. That would make 250 head that year ? 

| A. No,sir; 190. 
. Is that all you got that year? 
. Yes, sir. 

Did you see any in 1882? 

Yes, sir. 7 
. How many more? 
. 30 or 40 head. 
Where did you gather them ? 
: . All over the country—Elk Mountains, Laramie river, Laramie 

ains. 
. Q. East or west of the Black Hills? 

A. West of the Black Hills, except 2 or 3 at the mouth of the 
Laramie river. 
. Could they get from the Laramie river further east ? 
. I never was there. 
How many were found in 1882? 
. About 40 head. 
190 and 40 make 230., and that represents all you got ? 
Yes, sir. 
You found none in 1883? 
We sold them in spring and did not look for them. 
. You sold them in March, 1883, to Mr. Mann ? 
. Yes, sir. 
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Mr. Butler produced bill of sale. 


When was this 2d bill of sale executed ? 

I do not remember; summer of 1883 some time. 

I mean the 2d one, dated 18th of February, 1884. 

. I guess that was it. 

The first was dated 20th of March, 1883 ? 

Yes, sir. 

. Was not this dated back before it was signed ? 

. Ido not think it was, but I do not remember; I never no- 
ticed the date when I signed it; it was sent by mail to be signed. 

Q. Don’t you know this was not executed until about April or 
May of 1884? 

A. I could not tell when it was. 

Q. Do you swear it was executed on the 18th of February ? 

A. I could not swear on what day it was executed ; I can swear to 
' signing it. 

137 Q. Will you swear that paper was executed by you and the 
others before the 8th day of March, 1884? 

A. I could not tell you when it was executed; I do not re- 
member. 

Q. Don’t you know that that paper was not executed or signed by 
- you until after this suit was brought ? 

A. I think it was signed before, but I am not certain. 

Q. Have you any data or memorandum by which you could fix 
the date ? 

A. I could; I have letters at home, but not here; I have the 
letters that accompanied that at the time, but I do not remember 
when it was. 

Q. Have you any interest in this suit ? 

A. No, sir. 

Q. Does your right to the payment of the consideration of this 
bill of sale depend in any degree upon the success of Mr. Mann in 
this suit? 

A. No,sir; it is already paid. 

~Q. You speak about cattle which have been driven together for a 
long distance being likely to keep together in case of a storm? 

A. If they were together ; yes, sir. 

Q. You alsospeak about their having leaders ? 

A. Yes, sir. 

Q. Are cattle not likely to separate in case of a severe storm, con- 
tinuing for several days? 

A. They might drop off some. 

Q. They would drop out a good deal ? 

A. Some’ would drop out. 

Q. Do you think a herd of 1,000 head turned loose, going purely 
of their own account, would keep together for a distance of 100 or 
150 miles ? 

A. It is doubtful. 

Q. If they had occasion to go through a rough, broken country, 
filled with canyons and streams, would they not be likely to scatter 
in all directions ? 
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A. Up there they could not scatter in all directions. 
Q. When they got beyond that? 

A. They would scatter out probably. 

138 Q. In case of a storm they would drift in any direction ? 

A. If they were together in a storm they -would go to- 
gether. 

Q. If cattle are together on the plains would they keep together ? 
A. Yes; in a storm they would. 
Q. When cattle are grazing do not they spread out a great deal ? 
A. Yes, sir. “7 
Q. If grazing for a few days or a few weeks they would scatter? 
A. Yes, sir. 
Q. In a storm they would keep together? 
A. If they were together they would keep together. 
. Do leaders round the cattle up, or simply go ahead and others 
follow ? 
A. The leaders lead and the others follow. 
Q. They are generally the biggest and strongest cattle ? 
A. Yes, sir. 
Q. They take the front and the others fall in behind? 
A. Yes, sir. 
Q. When you speak of leaders you mean leaders on the trail? 
A. Yes, sir. 
Q. When cattle have been turned loose for 2 or 3 weeks, grazing 
all over the country, would they have any particular leader? 
A. I think not. 
Q. These cattle had a T on the left side. Was that the uniform 
brand ? 
. Yes, sir. 
Was that a road brand ? 
Yes, sir. 
When was it put on? 
. In Oregon—in May, I think. 
Was it a heavy, well-defined brand ? 
It was a 5-inch brand. 
Was it plain in the fall of 1880? 
On most of them, except a few. 
How was this brand in the summer of 1881 ? 
. On a few it did not show very well. 
Q. How was it on the cattle you got in 1882? 
139 A. On a few we could not see the brand at all. 

Q. Is it not a fact that these road brands are generally 
lightly put on a herd to distinguish only for 6 months or a year or 
two years? 

A. They aim to put it on well. 
— Q. You do not think they aim to put it on lightly? 

A. Some people do. 

Q. Who put this brand on? 

A. I helped to. 

Q. Did you identify these cattle or were they identified by the 
other brands outside the T brand ? 
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A. I knew them by the other brands as well as the T brand. 

Q. So you went not only by the T brand but the other brands? 

A. Yes, sir. 

Q. The fact that you found the T on the left side was not suffi- 
client? 

A. Oh, yes. 

Q. If you found nothing else? 

A. We knew all the brands; if they had no other brands on we 
knew they were not our cattle. 

Q. The consideration for this was $700.00 ? 

A. Yes, sir. 


Redirect examination by Mr. Macon: 


Q. At the time those cattle were turned loose who constituted the 
firm that owned those cattle ? 
. Gillispie, Kelly (other names not distinctly heard). 
. Were they still the owners when this instrument was executed ? 
. Yes, sir. 
. Their names are all there ? 
. Yes, sir. 
. They were also the owners when this was executed ? 
. Yes, sir. 
Who signed that paper ? 
. I signed that for the firm. 
When was that written ? 
I do not remember. 


The bills of sale referred to by the witness Gillispie were 
here offered in evidence and read in evidence, the same being 
in the words and figures following, to wit: 

141 Kansas City, Mo., March 20, 1883. 
We this day sell to J. J. Mann, for the sum of seven hun- 
dred dollars, all the steers we have in Wyoming or on the Oregon 
trail or wherever they may be found branded as follows: T, left 
side or loin; _| |_, left side; D, left side; W EB, left side; C O D, 
left side; S-|, left nip 10, left hip; 2, left hip; B, left hip; w, left 
hip; 3, left hip; R, left hip; F, left hip; |-+S, left hip; A, left hip; 
W B, left hip; 96, right hip; AM, right hip; SS and C, either 
side. J. J. Mann takes all risks of gathering and without recourse 
on us. The above cattle were 1,266 head turned out on the Lara- 
mie plains 9th Oct., 1880, out of which we have gathered and sold 
230 head; and this instrument conveys all our right, title, and in- 


terest in the remaining cattle. ) 
GILLISPIE ann KELLY. 


A. J. GILLISPIE & CO. 


(Endorsed on back as follows:) Bill of sale of the Gillispie & Co. 


Mar. 20, 1882— 
Being T brands--.--.-.------ 1,266 steers. 
230, ten. 


1,036 
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Pl’t’s Exhibit B, 27 May, ’85. 
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142 Know all men by these presents that, in consideration of 

seven hundred dollars heretofore to us paid by Jeremiah J. 
Mann, of Jackson ranch, in the State of Nevada, and other good 
and sufficient consideration to us moving, we, A. J. Gillispie, T. FE. 
Gillispie, L. J. Gillispie, J. F. Gillispie, all of Kansas City, in the 
State of Missouri, heretofore and now partners under the firm name 
of A. J. Gillispie and Company, and R. T. Kelly & G. O. Keck, of 
Kansas City, Mo., of the county of Jackson and State of Missouri, 
hereby sell, assign, and set over unto the said Jeremiah J. Mann all 
and every right and cause of action, damages, and sums of’ money 
whatsoever to us or either of us at any time heretofore accrued or 
hereafter to accrue or to which we or either of us are or may be 
entitled by reason of the taking, stealing, driving away, killing, or 
conversion of the certain lot of steers by us in the fall of the year 
of 1880 driven from Oregon and on or about the 9th day of Octo- 
ber, A. D. 1880, turned loose on the Laramie river, in the Territory 
of Wyoming, twelve hundred and sixty-six (1,266) head or thereabouts. 
Said steers were at the time aforesaid branded with a road brand as 
follows, to wit: Ton the left side or loin, and having also some of 


- the following home brands thereon: D on the left side, W E B on 


the left side, | | on the left side,C O D on the left side, S-| on 
left hip, 10 on left hip, 2 on left hip, B on left hip, » on left 
hip, § on left hip, R on left hip, F on left hip, [-S on left 
hip, A on left hip, W B on left hip, 96 on right hip, A M on right 
hip, SS and © on either side; all being Oregon cattle, and 
148 the same, which were sold and conveyed to the said Jeremiah 
J. Mann, by bill of sale of A. J. Gillispie & Company, bear- 
ing date March 20th, A. D. 1883, and which bill of sale is hereby 
expressly ratified and confirmed, with full right, power, and au- 
thority to demand, sue for, and recover all damages and sums of 
money which are or may become due to us by reason of the afore- 
mentioned premises, and to give acquittances therefor, and the said 
moneys to receive and retain to his own use. 
Witness our hands and seals this 18th day of February, A. D. 


1884. 
R. Y. KELLY. hn. S. 
A. J. GILLISPIE. TL. S. 
T. E. GILLISPIE. L. S. 
LOUIS J. GILLISPIE. L. S. 
J. F. GILLISPIE. L. S. 
G. O. KECK. TL. S. 


The above cattle were sold “ range delivery,” and nothing above 
is to be so construed as to endanger the bill of sale in that respect. 


Feb’y 18, A. D. 1884. 
J. J. MANN. 


(Endorsed on back as follows :) Pl’t’s Exhibit C, 27 May. 
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144 + I[n the Circuit Court of the United States for the District of 
Colorado. 


JEREMIAH J. Mann, Plaintiff, 
vs. 
THE ARKANSAS VALLEY LAND AND CATTLE Company, Defendant. 


TERRITORY OF is ta 


County of Laramie, 


In pursuance of the notice hereto attached, “A,” be it remem- 
bered that on this 7th day of April, A. D. 1885, at ten o’clock a. m., 
at the office of W. W. Corlett, Esq., counsellor-at-law, at Cheyenne, 
in said county and Territory, I, J. G. Pratt, a notary public within 
and for said county of Laramie, duly commissioned and qualified and 
acting as such, was attended by Robert T. McNeal, Esq., attorney 
for plaintiff in the certain action pending and undetermined in the 
circuit court of the United States, in the district of Colorado, between 
Jeremiah J. Mann, plaintiff, and The Arkansas Valley Land and 
Cattle Company, defendant, said defendant represented and present 
by Hugh Butler, Esq., and L. R. Rhodes, Esq., counsellors-at-law. 

Depositions of following witnesses on behalf of plaintiff in said 
cause, being each of lawful age, having been first duly cautioned 
and sworn to testify to the truth, the whole truth, and nothing but 
the truth in the matter in controversy aforesaid, being examined 
did severally depose and say as follows, to wit, in answer to the fol- 
lowing interrogations: 


145 H. M. Mantz, called on the part of the plaintiff, being duly 
sworn, deposes and says: 


Direct examination by Mr. McNEAL: 


Q. State your name, age, and residence. 

A. H. M. Maritz; twenty-nine years old; residence, Rock Creek, 
Albany county, Wyoming Territory. 

Q. Where did you reside and what was your business in the winter 
of ’80 and ’81? 

A. I resided on Sheep Creek, 49-Mile ranch, Albany county, and 
was in the stock business. 

Q. Did you ever and were you running a range there at that 
time? 

A. Yes, sir; in partnership. 

Q. Were you acquainted and are you acquainted with the district 
of country known as Sheep Creek basin ? 

A. Yes, sir. 

Q. How far from that district did you reside at that time? 

A. Twelve miles. 

Q. In which direction ? 

A. South. 

Q. State whether or not in the late fall of ’80 or early winter you 
saw any strange cattle in that vicinity. 

A. Yes, sir. 

12—147 
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Q. What breed or character of cattle were they ? 
A. The strange cattle I saw were all Western cattle; some from 
Montana and some from Idaho. 
Q. What difference is there between Western cattle and the ordi- 
nary range cattle in that country ? 
A. They are poorer; that is the only difference I know of; they 
seem to be of the same class. 
Q. What, if any, difference is there between those cattle and 
Southern cattle? 
A. They are much larger and finer blood. 
Q. Did you notice about that time any such cattle drifting east- 
ward or southeastward ? 
A. Yes, sir; I do. 
Q. What numbers ? 
A. I didn’t see but very few; they were west of the range. 
146 Q. How far were you from your range when you saw them ? 
A. About 4 or 5 miles. 
Do you know Mr. Howe’s range? 
. Yes, sir. 
How far was his range from yours? 
. His range was about 20 miles. 
Which direction—east or west ? 
Northeast. 
Did you notice the brands on these cattle or any of them ? 
Yes, sir. 
Will you state some of the brands? 
I noticed the bar brand. 
Any other brand ? 
. I noticed brands that belonged to different people around 
re—the spectacle brand. 
Did you notice any branded with T? 
No, sir. 
About how many cattle branded with a bar did you see ? 
Something over two hundred head of cattle. 
On which side was the bar? 
. Right side. 
Was this bar upon the rough Western cattle or the cattle that 
had been accustomed to see on the range there ? 
A. They were on trail cattle—that is, the Western cattle. 
Q. You mean by the trail cattle these Western cattle ? 
A. Yes, sir. 
Q. For how long a time did you notice them passing ? 
A. I didn’t see these pass; I saw them in the herd, as they were 
in Sheep Creek basin. 
Q. You saw them grazing in the basin ? 
A. Yes, sir; they were grazing. 
Q. Did you know at that time whose cattle these were that were 
branded with a bar? 
A. Yes, sir. 
Q. Whose were they ? 
A. They were said to be Mr. Mann’s. 
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é 
147 Q. Were you riding through at the time you saw them, or 
what were you doing? } 

A. I was riding through them; I was looking after them. He 
asked us, as a favor, to look after them. I was after horses, and 
looked at them. 

; Q. Had you seen his cattle in there before ? 
F A. No, sir. 

Q. He had told you his brand, and told you to look after them ? 

A. Yes, sir. 

Q, Did you see those cattle after that ? 

A. No, sir. 


(). About what time was this? 
A. Some time the fore part of December ; I don’t remember the 


Q. What was the character of the weather at that time? 

A. It was storming, and I came back home on account of the 
storm. 

. What was the character of the storm; was it a wind storm or 
snowing ? 

A. It was snow and wind. 

Q. Is that the only time you observed these cattle ? 

A. Yes, sir. 

Q. Did you look afterwards in the basin where you had seen them 
grazing for them? 

A. No, sir; it was bad weather, and I didn’t go out any more. 

Q. Did you ever see them again? 

A. No, sir. 


Cross-examination by Mr. WRIGHT: 


Q. How long had you resided in Sheep Creek basin at this time? 

A. I was not in the basin; I was on Sheep creek. 

(. How far is that from the basin ? 

A. That is 12 miles. 

Q. In which direction ? 

A. South. 

Q. How long does the basin extend, north and south ? 

A. I don’t know how much they call the basin. It is hilly, more 
or less. I suppose it is about 15 miles all around through there. 

Q. It is a very rough country surrounding the basin ? 

A. Yes, sir. 

Q. Are the mountains high on each side of it ? 

A. Rather high ; yes, sir. 
148 Q. It is a difficult place to get into and to get out of? 
A. No, sir; it is very easy getting in and out. 

Q. Which way is it easy to get in it—from which direction ? 

A. It is easy to get in from the southwest and from the stage road 
from the east, 

Q. The stage road runs to Fetterman, running through the basin? 

A. Yes, sir. 

Q. Where does it enter this long canyon? 
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A. I don’t know any part called the canyon; there is just a pass 
through. 

Q. Then in leaving the basin, going north, you go into this pass, 
don’t you? 

A. You come west; leaving the basin, you come west onto the 
Rock Creek and Fetterman road. The pass ovt don’t run north ; 
it runs towards the east. 

. Is that the stage road ? 
. Yes, sir. 
. Runs east then ? ail 
. Yes, sir. : 
Is it due east or northeast ? : 
. It is pretty near due east. 
Then it turns after it gets through the pass and runs north ? 
The road: runs from Rock Creek to Fetterman. 
How far north of the railroad is your ranch ? 
The 49 ranch, where I lived, was about 30 miles. 
How long had you been to this ranch prior to the winter of 7 
and ’81? 
. I come there in ’77. on. 
Had you resided there continuously ever since? r 
Yes, sir; except one winter of the time I went east. 
You were there all the winter of ’80 and ’81? 
Yes, sir. 
Had your own cattle in that country ? 
. Yes, sir. 
Were they ranging right with these bar cattle that you have 
testified to—all running together ? 

A. They were ranging in that country. 
149 Q. Where were these bar cattle, that you saw, grazing? 

A. In Sheep Creek basin, twelve miles from 49 ranch, 
where [ resided. 

Q. How many did you see of them ? + 


8 
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A. I saw a little over two hundred head. 

Q. In pursuance with the promise you had made with Mr. Mann 
you were fulfilling that promise and looking out for them at this 
time? 

A. Yes, sir; the same as one cowman would for another. 

Q. Did you count them up? 

A. No, sir; they were together. 

- Q. Did you ride around them and look for their brands? ! 
A. Yes,sir; I did. | ~~ 
Q. Did you go to more than one bunch of cattle that day ? 

No, sir; I didn’t; I was looking for the horses and saw these 
cattle. 
~Q. These were the only cattle you saw? 

A. I saw cattle around, but did not go close to them. 7 

Q. The bunch you rode around, were they all bar cattle? 

A. Yes, sir. 

Q. Every one of them ? 

A. I could not swear to that; the best part I noticed were bar 


cattle. 
a 
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QQ. How many cattle were there in the entire bunch ? 
A. That I rode around, a little over two hundred head, but I 
couldn’t say how many over. 
Q. They were quietly grazing there? 
A. They were grazing ; yes, sir. 
Q. Now, you have stated that they were Western cattle? 
A. Yes, sir. 
Q. What portion of the West did they come from, do you know, 
of your own knowledge, if you know anything about it ? 
A. I always take the Oregon and Montana cattle for the same. 
Q. How do you know that these were Western cattle? 
A. By their being poor. 
150 Q. Simply from the fact that they were poor. 
A. Yes, sir; and their being the same class as the range 
cattle, as distinguished from the Texas cattle. 
Q. It is not a fact that the spring and summer of 1880 was a very 
dry season in that country ? 


Objected to as not proper cross-examination. 


A. It was not dry; we had plenty of feed during that summer. 

Q. You had an abundant crop of grass the summer ? 

A. Yes, sir. 

Q. Was there not a great many cattle brought into that country 
that fall by different people ? 

A. Yes, sir. 

Q. How long was this bar brand on the right side of those cat- 
tle? 

A. It seemed to be put on about the time they were drifting over 
the trail. 

Q. I mean what was the length of the bar? 

A. About four or five inches. 

Q. It looked like a fresh brand ? 

A. Yes, sir. 

Q. Was there any cattle in there with a bar on that you know 
didn’t belong to Mr. Mann ? 

A. No, sir. 

Q. Didn’t know anything about that? 


A. No, sir. 
Q. At the time you went out for the horses this storm had not_ 


come up—you went out before the storm took place ? 

A. Yes, sir. 

Q. And the storm began at the time you were out? 

A. Yes, sir. 

Q. How far up the basin did you goon that ride? 

A. I went about two miles further north, or three miles. 

(J. That is where you saw the cattle ? 

A. Yes, sir. 

Q. Describe in what portion of the basin it was you saw these 
cattle. 

A. In the northeastern portion. 
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Q. How far was it from the road that you have stated that goes 
east and then out of the basin ? 
A. About a mile. 
Q. Did you see large numbers of cattle around in the hills? 
151 A. No, sir. 
Q. Only saw a few ? 
A. Yes, sir. 
Q. W here was the greater portion of the cattle in that country at 
the time, if you know? 
. They were located on Sheep creek. ~~ 
How many did you have in your herd ? | 
. Three thousand head. | 
Did you see any of your cattle on that ride? | 
No, sir. | 
Where were your cattle located ? | 
On Sheep creek, through the basin. ! 
Great numbers of those cattle were on Sheep creek ? | 
Yes, sir. 
Which way does Sheep creek run ? 
. Sheep creek runs northeast and southwest; starts from north- 
and runs southwest, 
Which stream does it empty into? 
Little Medicine Bow. 
What does the Little Medicine Bow empty into? 


Big Medicine Bow. t 


eas 


And the Big Medicine Bow ? 
In the Platte. 
All these streams have a southeasterly direction ? 
Yes, sir. 
Did thi: storm, while you were out, begin in a severe way ? 
No, sir} it came gradually. 
Which direction ? 
From the west. 
Coming up these creeks ? 
. Yes, sir. 
. Cattle that were upon Sheep creek, was this storm such as 
would be liable to drift them ? 
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A. Yes, sir. | 
Q. It would drift them right up into the basin, would it not? | 
A. Yes, sir. 
Q. When they got up into this basin they would strike a pretty 

rough country? —~de 
A. It is surrounded, more or less, by mountains. | 
Q. Would not that have a tendency to change the drift of the 

era 
A. No, sir. 
Q. Nota bit? m i 

. A. No, sir. 
152 Q. These mountains don’t act as a break to the wind? 


A. It does to a certain extent. 
Q. The wind blows right through the mountains? 
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A. Yes, sir; it would break it to the cattle some. 

Q. Did you know the firm of Mason and Huttle? 

A. Yes, sir. 

Q. Did you know the cattle taken into that country known as the 


Farmer herd ? 


Objected to as not proper cross-examination. 


A. Yes, sir. 
Q. Where did they turn them loose ? 
A. They turned them loose on Sheep creek; some were turned 


loose down on the Laramie. 


Q. The larger portion, however, they turned loose on Sheep creek, 


in this immediate country ? 


A. Yes, sir. 
Q. Those cattle had been driven that year from Colorado? 


Objected to as not proper cruss-examination. 


A. Yes, sir. 
Q. And were turned loose in the immediate vicinity where you 


saw those two hundred head ? 


A. Turned loose about twenty miles from there. 

Q. Was not that the immediate vicinity ? 

A. No, sir; I would not call it that. 

Q. Who else was it that put cattle in there that fall ? 


Objected to on the same ground as before. 


A. Boman. 
Q. How many did Boman put in, about, if you know? 


Objected to on same ground. 


A. 1,400, I believe. 
Q. Who else put cattle in there that fall ? 


Objected to. 


153 A. Reeves and Foster. 


Q. How many did they put in? 
A. I can’t recall the number now—2,700 they put in. 
Q. Did Judge Carey put any in there ? 


Objected to. 


A. No, sir; they were Judge Carey’s cattle afterwards. 
Q. J udge Carey bought them? 

A. Yes, sir; of Reeves, Foster, and Snodgrass. 

Q. Do you know the brands on these cattle? 


Objected to as not proper cross-examination and immaterial. 


A. TF. 

Q. On which side were they branded ? 

A. On the left side or hip; I don’t remember now. 

Q. How far front the place where you saw the two hundred head 


of bar cattle was it that the Farmer herd was turned loose ? 
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Objected to as not proper cross-examination. 


A. About 18 or 20 miles; the Farmer cattle were turned all through 
there; they dropped them. 

a You mean they scattered this herd from Colorado to Sheep 
creek ? 

A. Yes, sir; some were put on the Sheep creek and some on the 
Little Medicine Bow. 

Q. You don’t mean to say, Mr. Moritz, that the major portion of 
this drove were scattered along; you only mean to say they dropped 
a few stragglers ? 


Objected to. 


A. No, sir; you might say they dropped hundreds of head all the 
way through. 
@. How many were there in the entire drove? 
A. They claimed to be 2,600. 
154 Q. Out of this 2,600 they dropped a hundred ? 
A. Yes, sir; three or four hundred. 
Q. Did you see those cattle when they arrived there on Sheep 
creek ? : 


Objected to. 


A. Saw some of them; yes, sir. 

Q. What was the condition of them as to flesh in comparison with 
these bar cattle ? 

A. There was not any comparison at all. 

Q. In what way were they in better condition ? 

A. They were worse; they were driven off feed all the time; 
didn’t have any feed. 

Q. But the bar cattle were in a good deal worse condition than 
the range cattle? 

A. Yes, sir. 

Q. It was by reason of the fact of their being so poor that you 
were enabled to distinguish them as trail cattle? 

A. No, sir; I can distinguish trail cattle from range cattle any 
way. 

nf Were these cattle footsore ? 

A. No, sir. 

Q. Not a bit? 

A. No, sir. 

Q. Will you describe the distinguishing characteristic between 
range cattle and trail cattle ? 

A. I can describe them more by the general appearance—more as 
one man knows another, a good man from a scrub, generally. 

Q. Then you call these bar cattle scrub cattle ? 

A. No, sir; I took from the general appearance of the cattle; I 
can tell trail cattle when I see them. 

Q. Did not these bar cattle look tired and rough from a long 
drive ; is not that the reason that you distinguished them ? 

A. No, sir; they looked in pretty good condition for being trail 
cattle. 
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155 Q. I want to know how you can testify, can tell the differ- 
ence between the range and trail cattle. 

A. The range animal is in splendid fix in that country ; their 
hair lays in good shape, and they are in fine condition; they move 
faster and have a better appearance in every way. On the other 
hand, trail cattle are poorer; they don’t move the same as range 
— they don’t appear the same, the hair and every thing about 
them. 

Q. Is it not a fact that in the month of December that cattle that 
are driven a Jong distance will have more hair on them if they have 
been on the drive the summer before—don’t hair grow longer and 
hang shaggy on them ? 

A. That is one of the distinguishing features. 

QQ. On range cattle the hair is shorter and smoother ? 

A. Yes, sir. 

Q. And the trail cattle are not near so lively but are tamer than 


_the range cattle ? 


A. Yes, sir. 

Q. Will you explain how it was possible for you, just riding 
around two hundred of cattle in the month of December, with a 
— blowing, that you were enabled to see this bar brand on 
them ? 

A. The storm was just coming up. You can see a brand as fast 
as you can ride along a herd. 

Q. In the month of December ? 

A. Yes, sir. 

Q. Do you mean to say that you can see a brand with the same 
accuracy or with sufficient accuracy to tell what it is in the month 
of December ? 

A. I could teil it that day ; the storm was just coming up. 

Q. Is it not true that in nearly all brands put upon cattle some 
portion of it is very much more distinct than other portions of it ? 

A. The brand goes on at the same time and the heat is centered 

at the same place. 
156 Q. Then one portion is not more distinct than other por- 
tions of it? 

A. Some cattle are and some not. 

Q. Asa rule, is it true that the entire portion of a brand is not as 
distinct as some portions of it? 

A. In some cases. 

Q. Is it not true, in the month of December, that while you can 
see the pronounced portion of the brand you are enabled to tell 
whether or not there are some other portions of that brand that is 
so indistinct that you can’t see it, and thereby you are not en- 
abled to say with certainty what the brand on the cattle is? Is not 
that the experience of all cowmen in looking at the brands in the 
winter time ? 

A. A brand that is put on just a few months, the brand sticks out 
very clear, and you can tell a new brand just as soon as vou lay your 
eyes on it. 
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Q. A brand that is perfectly distinct is plain ? 

A. Yes, sir. 

Q. And one that is not so distinct is not so plain? 

A. No, sir. 

Q. Will you testify that the bar was the only brand on these 
cattle ? 

A. No, sir. 

Q. Will you testify that you saw there contained a bar brand ? 

A. Yes, sir. 

Q. That it was a bar brand, pure and simple ? 

A. Yes, sir. P 

Q. On what part of the right side of the animal was it located ? 

A. Rather high up on the ribs, behind shoulder. 

Q. Is it not true that animals that are tallied usually carry a bar 
brand as a tally brand ? 

A. No, sir. 

.. That is not usual ? 

A. No, sir. 

Q. You don’t know any man that uses a bar brand asa taliy 
brand ? 

A. No, sir. 

Q. Did you look on the left side of the cattle for brands ? 

A. No, sir; I rode around on the right side. 
157 Q. And only looked on the right side ? 
A. Yes, sir. 

Q. Is it not usual in this country to brand cattle on the right side? 

A. It is very unusual. 

Q. You only made an examination of the right side, and didn’t 
look on the left side ? 

A. I saw brands on the left side, but didn’t pay any attention, 
because I was only looking for these brands. 


Q. How long had you been out when this storm commenced ? 

A. I had been out about three or four hours. 

Q. Your first ride that fall? 

A. No, sir. 

Q. You had ridden all over that country the fall before ? 

A. Yes, sir. 

Q. And had been in the saddle nearly all the time up to the time 


this storm began? 

A. Yes, sir. 

Q. During all your riding, this bunch of bar cattle was the only 
ae you saw so as to be able to distinguish them as bar cattle ? 
. Yes, sir. 

. How long did that storm continue? 

. I believe it was several days. 

Do you remember the date that it begun ? 
. The first part of December. 

You don’t remember the exact day ? 

No, sir. 

Did you ride any more that winter ? 

No, sir. 


POPOPOPO> 
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Q. At the time Mr. Mann asked you to luok after his cattle what 
time was it and where was it ? 
A. I don’t remember what time it was now, but it was at 49 
ranch, on Sheep creek, just after he bought them. 
Q. Can you tell what month it was in? 
A. In November some time. 
~ @. During the early part? 
A. I can’t tell that, sir. 
. 158 Q. Did you see Mr. Mann after this conversation ? 
~ A. Yes, sir. 
Q. What brands did he give you at that time in asking you to 
look after his catile? 
A. That is the only brand that I know of. 
Q. The only brand that he gave you on that occasion was the bar 
brand ? 
i A. Yes, sir. 
: . Q. He didn’t say anything on that occasion about the T brand ? 
A. No, sir. 
Q. Did you see any of these T cattle up there? 
ae A. No, sir. 
Q. You can’t recall that you saw one of them ? 
A. No, sir. 
Q. When was the first time you heard about T cattle up there ? 
A. The next spring. 
Q. Did the cattle drift pretty badly there that winter? 
A. Yes, sir; they did. 
Q. Did your cattle drift badly ? 
A. No, sir; our cattle never did drift badly. 
Q. You herd them right there ? 
A. Yes, sir. 
Q. All of these trail cattle drifted badly that winter ? 
A. Yes, sir. 
Q. Which way did they go? 
= A. They drifted east; the storms were all from the west. 
Q. Did all of the trail cattle drift out? 
A. Out of the country, no, sir; they all drifted from where they 
were started in. 
Q. You were there and working in the round-up the following 
spring ? 
A. Yes, sir. 
Q. Did you work during the entire round-up? 
— A. Yes, sir. 
Q. Over what country did that round-up work ? 


Objected to as not proper cross-examination. 


: A. Worked over the Laramie plains and I worked below the hills, 
on Cottonwood. 
159 Q. On the Little Medicine Bow ? 
A. No, sir. 
Q. Big Medicine Bow ? 
A. Down about the Laramie. 
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Q. During the following spring did you see any of these bar cattle ? 

A. I didn’t notice any; no, sir. 

Q. You were not looking for them the next spring ? 

A. No, sir; didn’t remember seeing any; if I had seen any I 
would have noticed them. 

Q. You don’t now recall seeing any ? 

A. No, sir. 

Q. In that round-up did you find any of these Farmer cattle ? 


Objected to as immaterial. 


A. Some few. 

Q. Where did you find them ? 

A. Found a few below the hills—that is, across east. 

Q. On the east side of the hills? 

A. Yes, sir; and the rest on the Laramie plains—some around 
Laramie City ‘and down in Colorado. 

Q. Those that were found down in Laramie, were those turned 
loose in there? 

A. Yes, sir; those that were dropped on the trail. 

Q. And those found in Colorado, were those dropped on the trail ? 

A. Yes, sir; we only found a very few head. 

Q. The cattle turned on Sheep creek, what per cent. did you find? 


Objected to. 


A. I think about three or four hundred. 
Q. Out of the entire lot? 

A. Yes, sir. 

Q. What became of the balance of them? 


Objected to. 


A. They died. 
160 Q. The winter of 1880 and ’81 was a very severe one, was 
it not? 


Objected to as not proper cross-examination. 


A. Yes, sir. 

Q. There was a very great loss of cattle up there that year? 

A. Yes, sir. 

Q. Then this Farmer herd, with the exception of what you found, 
died owing to the very severe winter? 


Objected to. 


A. Yes, sir. 

Q. Did you testify on the trial held in Denver in the other case, 
Mann against Bloomfield ? 

A. Yes, sir. 

Q. Of the trail cattle that were turned loose there in the basin 
and on Sheep creek do you know of any of them being afterwards 
found in Colorado, the fall of 1880, afterwards being found in Colo- 
rado? 


oY 
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Objected to as not proper cross-examination. 


A. No, sir. 
Q. Is not the inclination of trail cattle to drift back on their trail 
when turned ? 


Objected to as not proper cross-examination. 


A. Yes, sir. 
Q. Will they not do that untii they gradually take up with other 
herds of cattle, and in that way become located and separated ? 


Objected to. 


A. Yes, sir. 
Q. Is not that the almost universal experience of trial cattle? 
A. Yes, sir; I have seen them drift back to the very ground they 
started from. 
Q. Then is it true, speaking from your experience as a cowman, 
that if cattle drifted from Sheep creek or Sheep Creek basin 
161 back to Colorado it would be the cattle that had been driven 
there from Colorado rather than the cattle that had come 
from the other direction ? 


Objected to. 


A. Yes, sir; I think cattle will always go back to their old camp- 
ing ground if ‘they can get back. 


Redirect examination by Mr. McNEAL: 


Q. Do cattle, according to your experience, drift away from or 
against the storm? 

A. They drift away from the storm. 

Q. If there were storms prevailing from the west or northwest in 
which direction would cattle drift, if they drifted at all? 

A. They would drift east and southeast. 

Q. They would drift directly from the storm, would they not? 

A. Yes, sir. 


By Mr. WriGHT: 


Q. Cattle drifting with a storm only continue to drift during the 
continuance of the storm ? 

A. Yes, sir. 

Q. And upon the close of the storm they stop and begin to feed ? 

A. Yes, sir. 

Q. Then is it not a rule that cattle will turn and drift back in 
their trail? 

A. No, sir. 

Q. They will stop there and _ locate themselves with any other 


cattle they come in contact with ? 
A. Yes, sir. 


By Mr. McNEAL: 
Q. Is there any difference in this respect as to the habits of ranch 
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cattle and trail cattle; are ranch cattle more apt to stop after the 


storm has ceased or trail cattle? 
A. I think range cattle are more apt to go back; trail cattle are 


more liable to drift on. 


By Mr. McNEAL: 


162 Q. It is the storm that drifts them ? 
A. They have the inclination to wander around. 
Q. As soon as they strike good feeding ground after the storm is 
over the probabilities are they will locate there? 


A. Yes; they commence getting hungry then. js 
(Signed) H. M. MARITZ. 


Endorsed: 1466. Filed May 16th, 1885. (Signed) Edward F. 
Bishop, clerk. United States circuit court, district of colorado. 


A true copy. 


Teste: 
[SEAL. ] (Signed) EDWARD F. BISHOP, Clerk. 


163 FRANK E. Howe, called on the part of plaintiff, being duly 
sworn, deposes and says: 


Direct examination by Mr. McNEAL: 


Q. State your name, age, and residence. 
A. Frank E. Howe; thirty years old; residence, 40-Mile ranch 
or Mountain Home ranch, on the Rock Creek and Etterman road. 


Q. Albany county ? 

A. Yes; Albany county, Wyoming Territory. 

Q. Did you reside there in the winter of 1880 and ’81? 

A. Yes, sir. | 

Q. How long had you resided there at that time? 

A. I went there the fall of ’78. 

Q. In what business were you engaged in there, if any ? 

A. Public house. 

Q. Will you state how far your place of residence is from Sheep 
Creek basin ? 


A. It is about six or seven miles. 

Q. In what direction ? 

A. Very nearly due east; it may be a little north. 

Q. How far do you live from any pass that leads into or out of 
the basin ? 

A. About 500 yards north of my house there is a road leading 
into the basin ; it goes right through the basin from Sheep Creek 
basin to Shirley basin. 

Q. Is that pass through any range of mountains or hills? 

A. Yes, sir. 

Q. What hills or mountains ? 

A. It is the same spur of the Black Hills as this—a spur of these 
Black Hills here ; I don’t know exactly. 
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Q. Is that one of the passes into or out of the basin? 

A. Yes, sir; it is the main pass. 

Q. Is that the pass out of the basin to the east that has been men- 
tioned by Mr. Mantz? 

A. Yes, sir. 
164 Q. Do you remember seeing in the fall or early winter of ’80 
any considerable number of cattle driving out of this basin 
eastward ? 

A. There was a good many cattle drifted through there; yes, sir. 

Q. By your house ? 

A. Yes, sir. 

Q. At what time of the year? 

A. I could not exactly locate the date, but I think it was the latter 
part of November. 

Q. What was the condition of the weather at the time ? 

A. It was pretty much storming all the timeafter the cattle came 
_in there; it was storming a good deal. 

Q. Did you at that time know that Mr. Mann, the plaintiff in this 
suit, had some cattle in the basin ? 

A. No, sir; I did not. 

Q. At the time you saw these cattle drifting ? 

A. No, sir. 

Q. Did you know where they were ? 

A. No, sir; I didn’t know anything about them. Not being a 
cattleman I was not posted on the brands and didn’t know where 
they were. 

Q. About how many do you suppose you saw pass ? 

A. I couldn’t tell; I should think I saw altogether as many as a 
thousand head; I think there was 500 in sight at one time; that 
was what we judged at the ranch—there must have been that many. 

Q. Were they drifting in bunches or was there an almost con- 
tinuous line of them ? 

A. The first outfit that came was a large bunch that came trailing 
along about three days. 

Q. Five hundred in the first bunch ? 

A. We judged about that. 

Q. Did you notice the brands on these cattle? 

A. I only noticed fresh brands; I noticed bar and T (tee) brands, 
a bar on the right side and tee on the left. 

Q. Was the tee and bar on the same cattle? 

A. I don’t remember seeing the two brands together on the same 
animals. 

Q. The tee brand was on one lot and the bar on another ? 


165 Objected to. 


A. Yes, sir. 
Q. Where did you see the bar on the cattle—what part of the 


animal ? 

A. I think it was aimed to be put on the loin, behind the right 
shoulder. 

Q. Where did you see the tee on those you saw the tee on? 
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A. The tee was on the left side. 

Q. About what proportion of the cattle you saw drifting by your 
place were branded with either the bar or the tee ? 

A. I don’t know; I should think there was a good many more 
bar cattle; that is what we called them; they came to my stables 
and bothered me a good deal. My brother was there at the ranch, 
and we had a good deal of trouble with these cattle. 

. In what direction were they going? 

. They were traveling east until we turned them. 

. Where did you turn them ? 

. South on the North Laramie. 

. Were they traveling from or away from this pass? , . 
. They had just come out of it. 3 
You live east or west of the pass? 

. I live east, where the pass strikes the stage road. 

Q. Could you tell whether they came out of the pass or where they 
came from ? 

A. I should think they had. I am positive they came out of the 

ass. 

: Q. Your house is located east of this pass? 

A. It is east of this pass, in the pass which the stage road leads 
through from south to north. 

Q. After you saw them, in what direction did they drift after you 
had turned them ? 

A. They drifted on to the North Laramie creek ; we turned them 
down about a mile; they went over one spur into another pass. I[ 

think they took the creek and followed in the same direction. 
166 Q. Do you know what direction that trail would take them 
if they pursued it ? 


OPOPO>OBO 


Objected to as immaterial. 


A. If they followed the creek they would go south and then turn 
east. 

Q. Where was Antelope basin with reference to that? 

A. This creek leads into it; it turns east into Antelope basin into 
the hills. 

Q. Is there any trail through there? 

A. Yes,sir; there is a natural trail where the cattlemen generally 
drive their cattle from one range to the other, 

Q. For how longa time did you see the cattle passing ; did you no- 
tice them ? 

A. It was three days at:least; I don’t know but there were more 
stragglers after that. 

Q. Could you state about how many you saw pass altogether ? 

A. No, sir; I could not; I should think probably a thousand ; 
there was some that didn’t come by my house, but struck the road 
below. 

Q. Could you see them passing ? 

A. I saw the trail of the cattle coming by there. 

Q. Didn’t see the cattle theinselves ? 

A. No, sir. 
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. What was thecharacter of the weather at that time? 
It was pretty stormy. 
. From what direction was the storm coming ? 
From the west and northwest principally. 
Were the cattle drifting with the storm or against it? 
They were drifting with the storm until I turned them kind 
of sidewise to it. They could not pass over the mountains, and 
they must have followed the creek down. I didn’t keep track of 
them after that. 
167 Q. What was the natural trail—run around by way of the 
creek ? 
A. Yes, sir. 
Q. Could you tell from the character of the cattle whether they 
were the ordinary range cattle that you were accustomed to see in 
that country, or were they different cattle? 


Objected to. 


A. I couldn’t tell; Iam not a judge of cattle at all. 

Q. You are not in the cattle business? 

A. No, sir; I had some cattle—a few there at the ranch, but I was 
not ranching in cattle. 

Q. In what direction is your ranch from Cheyenne? 

A. It is northwest; nearer west than north, I should judge. 

Q. If these cattle continued to drift in the direction you saw them 
going would they reach Cottonwood creek ? 


POPOPO 


Objected to as being leading and immaterial. 


A. I don’t hardly know how the creek runs after it passes into 
Antelope basin. 

Q. After you turned the cattle in which way did they go? 

A. I should say they went south, as near as I can tell from the 
way the creek runs; it runs south, I think. 

Q. How far do you live from Mr. Mantz, who has just given his 
deposition ? 

A. At the present time I live about 6 or 7 miles from his range. 

Q. How far did you live at that time? 

A. I should think it was 20 miles. 


Cross-examination by Mr. WRIGHT: 


Q. You say you keep a public house, Mr. Howe ? 
A. Yes, sir. 

Q. Ordinarily termed in the country a road ranch ? 
A 


. Yes, sir. 
What time in the day was it when you first saw the advance 


march of these cattle? 
A. Well, I don’t remember; I couldn’t tell whether it was in the 


forenoon or afternoon. 
168 Q. That was in the month of November ? | 
A. Yes, sir; I'should think it was, but I would not swear 
to it. 
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Q. Your judgment is, however, that it was in the month of No- 
vember ? 

A. Yes, sir. 

Q. You can’t say what time in the day it was; can you state 
whether at that time the storm had lasted for several days or was 
just beginning? 

A. Yes, sir; the storm had been going on for several days. 

Q. Was it a very severe storm ? 

A. I should call it a very severe storm. We were riding every 
day more or less; we didn’t go out unless we had to. 

Q. It was not one of those storms that is usually called a . blizzard 
or anything of that sort? 

A. No, sir; it was a continued storm for several tangs’ my recol- 
lection is about ten days. 

Q. After this storm had been going on for several days you saw 
about 500 head of these cattle? 

. Yes, sir. 

Did you get into the saddle and ride around them ? 

. I drove the cattle I should think about a mile. 

. In the saddle? 

Yes, sir. 

It was the first 500 head that you turned ? 

Yes, sir. : 

What was your object in turning them ? 

I was holding a bunch of cattle right east of my house in a 
glade, and in order to keep them from mixing I turned these cattle 
away, so that they would not bother me and go off with them; they 
were contented there by themselves. 

Q. Did this storm drift your cattle or make it difficult to herd 
them ? 

A. Yes, sir; I let them go. I herded them about a week and 
then had to let them go. 

Q. How far did you drive the cattle south ? 

A. I drove them about a mile from my place. 
169 Q. Then you turned around and went back ? 
A. Yes, sir. 

Q. And you never saw them afterwards that you know of ? 

A. No, sir. 

Q. Then, all this talk about where the cattle would have gone to 
or did go to is merely surmise of what might have happened ? 

A. I lost track ; that is all I know. 

Q. You don’t pretend to say where they went? 

A. No, sir. 

Q. You don’t pretend to say what became of them after that ? 

A. No, sir. 

Q. In order to have followed this creek down in a southerly direc- 
tion they would have to have drifted across the storm, the storm 
coming from the west ? 

A. Yes, sir. 

Q. Did the snow cover the whole ground ? 

A. Yes, sir. 
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. And was still snowing? 
. Yes, sir. 
Were there any bare places in there? 
No; I don’t think there was. 
. The wind, then, had not blown very hard? 
No, sir; not very. 
. Was it very cold ? 
. No, sir; it was not very cold. 
' ~ was not so cold but what you could be out in the storm ? 
. JNO, SIP. 
Q. Who was it that helped you turn this bunch of 500 head ? 
A. My brother was one and a young man that was with me at 
the time, a cousin of mine, a boy. 
Q. Did you encounter any difficulty in changing them all across; 
were they willing to turn in the direction you drove them ? 
A. They were not willing to go. 
Q. You had no trouble in driving them away ? 
A. No, sir. 
Q. The only cattle you drove away was the first bunch of 500 
head, the others being stragglers you didn’t pay any attention 
to? 


POPOPOPOPO 


A. They bothered me a good deal around the barn when 
170 _—they collected in any numbers. I started them the same way 
and they generally followed the trail. There were some that 
got in the glade where my cattle were in. 
Q. And staid there until you drove them out? 
A. I didn’t drive them out; they all disappeared together at the 


same time. 
Q. Did you get that bunch of cattle back again that you were 


holding ? 

A. No, sir. 

Q. Never got them again ? 

A. No, sir. 

(. How many were there in that bunch ? 

A. 25 cows, with calves. 

Q. Do you know what became of them? 

A. No, sir; I don’t; there was three head of them in the spring 
in the pass. 

Q. Dead ? 

A. No, sir. 

Q. Did you find any other of the.carcasses ? 


Objected to. 


A. Yes, sir. 
Q. Did you make a hunt for those cattle ? 


Objected to. 


A. No, sir. 
Q. Was this bunch that you were herding your property or be- 


longed to some one else ? 
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A. They were not paid for. I was holding the cattle until they 
could be branded and tallied. They never did come, and con- 
sequently when the storm came on [ let them go. 

Q. These cattle that would hang around your stable—what caused 
them to stay there, do you know; was it for the feed they would 

et? 

' A. Feed and shelter, I suppose. The stage stock was kept there 
then; there was a good deal of manure, and they hung around 
that. 

Q. And were a good deal in the way ? 

A. Yes, sir. 

Q. Did they seem to be perfectly tame ? 

A. Well, no; they were not tame. 
171 Q. Were they afraid of the stable or corral there? 
A. No, sir; they were afraid of nobody on foot. 

Q. They manifested no disposition to leave, then, until you drove 
them away? : 

A. They drifted away, more or less, but there were were some 
there most of the time. Assome drifted away others came. There 
were some there several days. | 

Q. Your judgment is, and it was the judgment of all people at 
that ranch, in this entire drift there was about a thousand head of 
cattle ? 

A. We judged there was that many. 

Q. Can you state with certainty the brands that were on all these 
cattle? 

A. No. 

Q. You noticed some of them there was a bar on the right side? 

A. Yes; we noticed more of that brand than any other. 

Q. You don’t mean to say that there were more bar cattle there 
than other brands, but you were able to see this bar brand better? 

A. We called them the bar cattle. 

Q. Was this bar brand upon them a fresh brand ? 

A. It was not exactly a fresh brand ; there was no hair grown in 
it. It was fresh enough to see it a good distance. 

Q. You can’t state whether the tee was on the same cattle or not ? 

A. I couldn’t say positive; my impression is that the two brands 
were not on the same cattle. 

Q. You didn’t see but a very few tees? 
A. I don’t know that I did see so many tees. 
Q. You will not undertake to say how many of the bar brands 
you saw out of the entire thousand ? 
A. No, sir. 
Q. Now, this bunch of cattle that you say vou saw their trail 
going out; where was that trail that you saw from your house? 
A. 7 — about a mile and a half or a mile and three-quarters 
elow. 
172 Q. When you say below do you mean south ? 
‘A. Yes, sir. 
Q. In what direction did the trail go? 
A. It came out to the stage road. . 
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Q. And was going in a northeasterly direction when it struck the 

stage road? 

. It came from pretty much east. 

. Was it a compact trail or a scattered trail? 

. It was a compact trail; they were following each, other. 

Being a compact trail vou couldn’t estimate the number ? 

. No, sir. 

. Is it not true that when a large bunch of cattle are drifting in 
that way they make a wide, straggling trail? 

A. I think not, from experience, if the snow is deep. If it is 
not they are likely to make a wide trail and not follow each other. 

Q. Then you think a small bunch will make a more straggling 
trail than a large bunch of cattle ? 

A. I couldn’t say about that. 

Q. Have you any experience about that; have you ever worked 
with cattle ? 

A. I have worked some. 

Q. With range cattle? 

A. Not very much. 

Q. It was with so-called domestic cattle 

A. Yes, sir. 

Q. You didn’t turn those cattle the trail of which you saw north 
of your house? 

A. No, sir; they didn’t bother me, and I didn’t see the cattle. 

Q. You didn’t know what direction they went after they struck 
the stage road ? 

A. I couldn’t say, but I think they fell in the trail of the others. 

Q. What makes you think so? 

A. Because it would be natural to do so. 

Q. That is purely an opinion of yours? 

A. Yes, sir. 

Q. Was it before or after you turned the 500 head of cattle 
173 ‘that you saw the trail ? 
A. It was after. 

Q. When you came back from turning ? 

A. I think it was then I noticed it. 

Q. They must have gone over the ground before the cattle that 
you turned ? 

A. Yes, sir; I should think they did. 

Q. According to that preposition is it not true, Mr. Howe, that 
these cattle, notwithstanding they were being drifted by a storm 
and notwithstanding the fact that they were compact in this drift, 
turned themselves, according to your theory, and went out directly 
at right angles with the storm ? 

A. Coming out on the divide, I don’t know whether they all fol- 
lowed the road or not. 

Q. The fact is you don’t know where they went? 

A. No, sir; I didn’t say I did. 

Q. If they did turn and go in the same direction that you drove 
them they would go at right angles with the storm’ 

A. They could go quartering with the storm in either direction . 
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coming off the divide; the mountain would change their course ; 
they couldn’t go over that.* 

Q. There was a good many cattle in that country that fall and 
winter. 

A. Yes, sir. 

Q. It was a very severe winter? 


Objected to as not proper cross-examination. 


A. Yes, sir; it was a very severe winter. 


Redirect examination by Mr. McNEAL: 


Q. You spoke of this trail over which they had evidently passed 
numbers of cattle which you didn’t see coming off the divide; what 
do you mean by the divide? 

A. The divide divides the water; it runs from that north and 

south; the divide is the line between the water sources. 

174 Q. What district of country does that divide separate; what 
lies east of it and what west of it? 

A. It is pretty much the same character of country. 

Q. Is there not a creek in there called Mule creek ? 

A. Yes, sir. 

Q. Is there a creek in there called Antelope creek, in that lo- 
cality ? 

A. I don’t know of any Antelope creek in that locality. 

Q. The trail that you speak of, did you notice whether it struck 
any creek or stream ? 

A. It come from the hills; I thought it was an elk trail first. 

Q. What creek did that strike, if any? 

A. It would — the North Laramie if they drifted north. 

Q. In what direction does that Mule creek run ? 


Objected to as not recross-examination. 


A. South and southwest. 

Q. Could you tell from the character of this trail whether a large 
number or small number of cattle had made it? 

A. I couldn’t tell; I didn’t pay much attention to it; when I saw 
it was not elk I didn’t pay any more attention to it. 

Q. Do you know whether this trail intersected the trail or road ? 

A. I couldn’t tell which way it went; they evidently were feed- 
ng as soon as they came off the mountains along the side of the 
nll? 

Q. What was the character of the feed; was it good or not? 

A. Yes, sir; the grass was good. 

Q. You spoke in your cross-examination of cattle being about 
ad barn two or three days; do you swear the same cattle were 
there? 

A. No, sir;.f run them away as they bothered me. 

Q. You mean for two or three days there were cattle there ? 

A. I mean as they would come along I would start them along 
and others would come afterwards. } 
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175 By Mr. Wriaur: 


Q. Your house is on the east side of that mountain ? 

A. What mountain ? 

Q. The mountain that bounds Sheep Creek basin on the east; you 
are on the slope of it. 

A. Yes, sir. 


(Signed) FRANK E. HOWE. 
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Endorsed: 1466. Filed May 16th, 1885. (Signed) Edward F. 
Bishop, clerk. United States circuit court, district of Colorado. 


A true copy. 
Teste : 


[ SEAL. ] EDWARD F. BISHOP, Clerk, 
By F. W. TUPPER, Deputy Clerk. 


176 UnitTEpD States oF AMERICA, District of Colorado : 


STATE OF CoLORADO, \ aad 
County of Arapahoe, ; 


Be it remembered that on the 3d day of April, in the year of our 
Lord 1885, I, Thomas Tonge, a notary public in and for the said 
county of Arapahoe, did cause to be and personally appear before 
me, at the office of Wells, Macon and McNeal, in the city of Denver, 
in said county, in the State and district aforesaid, W. H. Yankee to 
testify and the truth to say on the part of the plaintiff in a certain 
suit now pending and undetermined in the circuit court of the United 
States for the district of Colorado aforesaid, at Denver, in the district 
aforesaid, wherein Jeremiah J. Mann is plaintiff and The Arkansas 
Valley Land and Cattle Company is defendant, whereupon, by con- 
sent, the taking of testimony was adjourned until the hour of 10 
o’clock in the forenoon on the 4th day of April, A. D. 1885, at the 
same place; and at the latter time and place aforesaid I was attended 
by E. T. Wells, of counsel for the said plaintiff, and Hugh Butler 
and L. R. Rhodes, of counsel for the said defendant; and the said 
W.H. Yankee, being about the age of 48 years and having been 
by me first cautioned and sworn to testify the truth, the whole truth, 
and nothing but the truth in the matter of controversy aforesaid, I 
did carefully examine the said W. H. Yankee, and he did thereupon 
depose, testify, and say as follows in answer to the following inter- 
rogatories propounded on the part of the said plaintiff, to wit: 


177 Direct examination by E. T. WELLs: 


Interrogatory 1. State your name, age, occupation, and place of 


residence. 
A. William H. Yankee; 48; have been in the stock business; at 
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the present time am mining; my present place of business is in 
Leadville, Colorado; my residence is in Highlands. 

‘Int. 2. Do you expect to remain in Denver until and through the 
next sitting of the circuit court of the United States or not? 

A. When is that ? 

Int. 3. In May. 

A. No, Iam going to return on business in a few days, possibly 
next Wednesday. 

Int. 4. Is it probable that you will be in the city of Denver dur- 
ing the sitting of the next term of the circuit court of the United 
States for this district ? 

A. Iam not calculating now to be here at that time; I am mak- 
ing arrangements to be in Leadville for the summer. 

Int. 5. How far is Leadville from the city of Denver ? 

A. I cannot tell exactly ; 165 miles, perhaps; I do not know just 
how far it is. 

Int. 6. Is it as much as 100 miles, or more? 

A. It is more than 100 miles. 

Int. 7. Where were you residing in December, 1880? 

A. My place of business at that time was in Albany county, Wy- 
oming. 

Int. 8. Do you know what is called Sheep Creek basin ? 

A. Yes, sir. 

Int. 9. Where is that ? | 

A. Sheep Creek basin is in Albany county, Wyomin 
headwaters of Sheep creek proper. 

Int. 10. How far was your residence in December, 1880, or your 
place of business from Sheep Creek basin ? 

A. 15 miles or thereabouts. 
178 Int. 11. In what direction ? 
A. Northwesterly direction from Sheep Creek basin. 

Int. 12. What were you doing up there—what was your business ? 

A. Cattle business. 

Int. 18. Are you familiar with what are called Western cattle ? 

A. Yes, sir; I have seen and handled some of them. 

Int. 14. State whether they are or are not distinguishable from the 
cattle reared in Wyoming and Colorado. 

A. Yes, sir; I think they are; I always thought 1 could tell West- 
ern cattle from our native cattle here. 

Int. 15. How do they differ ? 

A. They generally differ somewhat in form and size; not generally 
so smooth and compact as our native cattle here; larger-framed caé- 
tle; larger-boned cattle, as a rule. . 

Int. 16. Were there any Oregon or Western cattle grazing in Sheep 
Creek basin in the fall of 1880? If so, state how many there were, 
as near as you know, what brands they bore, if you recollect, and 
their ages and sexes as nearly as you can recollect them. 

A. There were Western cattle from different portions of Wyoming 
in Sheep Creek basin; as to the numbers I could not state—I never 
counted them all ; I remember seeing cattle there with T brand, bar 
brand, bar G brand that were called Western cattle and J F cattle. 
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: _ 17. On which side was the bar on those cattle bearing the 
ar ‘ 
A. On the right side? 
Int. 18. On which side was the T on the cattle bearing that brand ? 
A. The T was on the left side, the cattle that I saw. 
Int. 19. How did you come to see those cattle? 
A. I noticed them when looking over the range for my own. It 
was an unusual time just at that time for cattlemen to be on 
179 the range very much. I had driven my cattle from Colorado 
that summer I had got branded and turned out on the 6th 
day of September. From that time on until the weather got so very 
bad we had to quit riding; we were riding, myself and men, mak- 
ing ourselves acquainted with the range, to know where the cattle 
were and know where they would like to go. That is how I came 
to see these cattle. I had no beef cattle to gather that year, and 
had no calves to brand. That was how I came to be on the range. 
Int. 20. How many days were you thus occupied, and in what 


. month or months? 


A. I could not state how many days. We rode some in Septem- 
ber, after we got through branding and some corrals made, and some 
in October, but how long I could not say. 

Int. 21. Give an estimate, as near as you can approximate, of the 
number of those cattle bearing the bar brand and T brand which 

ou saw in Sheep Creek basin on those occasions? 

A. Well, I saw them at different times. I do not know whether 
I could fix any amount. They were strange cattle tome. I had 
not seen them before, and did not know when I first saw them who 
they belonged to, but I was told afterwards by different cattlemen 
who they did belong to. I could not fix any amount. I might 
have seen at different times 100 or 500; I could not say. 

Int. 22. What were their sexes and ages? 

A. My recollection as to the T cattle is that they were steers alto- 
gether, as well as I remember now, and [ do not think I remember 
seeing anything under two years old of steers, and from that up to 
four and five; to four anyway; maybe not to 5, and as well as I 
remember as to the bar cattle I think they were a straight bunch 

of stock cattle; some cows and some steers. My recollection 

180 __is that the T cattle were all steers. 
Int. 23. Do you know a man by the name of Mantz, who 

lived in that neighborhood at that time? 

A. Yes, sir; I know two of them, one called Charley and one 
called Mac. 

Int. 24. Where did they live from your place? 

A. About 15 miles from my place. 

Int. 25. In what direction ? 

A. From my place in a northwest direction. 

Int. 26. Towards Sheep Creek basin ? 

A. Yes, sir; they lived on Sheep creek, just below the basin. 

Int. 27. Did you see any of those T cattle and bar eattle you have 
mentioned in December; if so, where? 

A. Yes, sir; some time in the early part of December. I do not 
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know as to dates. I noticed some of these T cattle and. bar cattle, 
the J F cattle, and quite a number of other brands drifting—going 
east—in an easterly direction. They were at that time in Antelope 
basin, near the 10-Bar ranch, Frank P1 rager’s 

Int. 28. How far from your place? 

A. I suppose it was probably 5 5 miles from my corrals. 

Int. 29. In what direction is this place where you saw them from 
your place at that time? 

A. From my corral, where we were stopping at that time, it was 
a southwesterly direction. 

Int. 80. Were the cattle moving or grazing, drifting or standing 
still ? 

A. They were moving when I saw them. & 

int. 31. In what direction were they moving ? 

A. They were going east. 

Int. 32. Do you mean due east ? 

A. An easterly course ; it might not be due east, but an easterly 
course. 

Int. 33. Do you know a place called Fremont’s Orchard ? 

A. On the South Platte; yes, sir; I have been there. 
181 Int. 34. In what direction is that from the place where you 
saw those cattle—in a general direction ? 

A. It would be a little south of east, I think. 

Int. 35. Do you know a creek in Albany county, Wyoming, called 
Cottonwood creek ? 

A. Yes, sir. 

Int. 36. How far is that from Antelope basin, where you saw those 
cattle in December, and in what direction ? 

A. That is an easterly direction, and the head of that creek is a 
little way from Antelope basin, right across the range; the nearest 
place would be about 3 miles. 

Int. 37. When you speak of the range, do you mean a mountain 
range? 

A. I mean the spurs of the Black Hills range. 

Int. 38. If the cattle had continued drifting in the direction in 
which you saw them going in December would they strike Cotton- 
wood creek ? 

A. Yes, sir. 

Int. 39. Is there any impassable country or — in passing 
from Antelope basin to Cottonwood creek ? 

A. There would be to go directly, but there is a trail that leads 
around to Cottonwood creek. They could not go directly. 

Int. 40. Where is that trail from the place where you saw them, 
below or above? 

A. That trail is above that bad or rough country where I saw 
them. It bears to the north and goes around this rough country 
through a pass and finally leads to Cottonwood creek. 

Int, 41. How far? 

A. From where I saw those cattle there was 5 or 6 miles to this 
rough place in the mountains. 
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Int. 42. How far is this pass around the bad country from where 
you saw the cattle; how far north? 

A. 1 would think from where I saw the cattle it was fully 6 miles 
to where the trail passes through the mountains—somewhere be- 

tween 5 and 6 miles. 
182 Int. 45. Were the cattle on the trail when you saw them ? 
A. Yes, sir; they were travelling. 

Int. 44. Does that trail lead to the pass or a different direction ? 

A. No, sir; it leads through the pass. 

Int. 45. How many days did you see those cattie in Antelope 
basin ? 

A. The cattle drifted and traveled through that basin for three 
successive days—different ones; the first cattle I only saw the one 
time. They were passing all the time. I left that and came to 
Denver. They were drifting or passing 3 days that I saw them. 

Int. 46. After that you returned to Denver ? 

A. Yes, sir. 

Int. 47. Can you give any estimate of the number of cattle you 
saw on those 3 days? 

A. The total number of everything? 

Int. 48. No; those T cattle and bar cattle? 

A. I could not do that; it would be impossible. 

Int. 49. What had been the state of the weather previous to the 
first day on which you saw those cattle drifting on the trail through 
Antelope basin, as you have mentioned ? 

A. The weather had been shortly previous to that very good, but 
it turned very cold and rough and was blowing hard from the west, 
which caused the cattle to start to drift. 

Int. 50. How long had that cold weather and wind continued ? 

A. I think that the wind had only been blowing for a very few 
days when we noticed this heavy drift of cattle to the east; I think 
only a few days; I cannot tell exactly now. 

Int. 51. Were there any dead cattle on the range previous to this 
occasion ? 

A. I had only seen one dead cow that fall—the only one I noticed 
up to that time. 

Int. 52. Where were you and in what engaged in the spring 
183 and summer of 1881? | 

A. I was up there on the range, in the cattle business. I 
returned there about the lst of May. I left here the last day of 
April. : 

‘Ist 53. How long did you continue there? 

A. Until the fall ; October, 1882. | 

Int. 54. Did you work the round-up on that range that spring 
and summer ? 


A. Yes, sir. 
Int. 55. Did you see any of these Western cattle bearing the bar 


brand or the T brand, as you have described, during that round-up; 


if so, how many? : 
A. I saw a few of them; I do not remember how many, but very 


few. 
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Int. 56. Could you say how many in all? 

A. No, sir; I could not state positively how many I saw. 

Int. 57. What was the condition of these Western cattle in Oc- 
tober, 1880 ? 

A. Well, they were in a fair living condition ; they were not beef 
fat, but in a fair condion—good healthy condition for the winter, as 
far as I could see. 

Int. 58. State whether you heard any expressions among the stock- 
men working that range in the summer of 1881 as to what had be- 
come of those Western cattle; and, if so, what the expressions were. 


Counsel for defendant objected as irrelevant, immaterial, incom- 
petent, and hearsay. 


rs 

A. I made use of that expression myself to cattlemen to know 
what had become of those Western cattle, and they did the same to 
me to know my opinion as to where they had gone to and what had 
become of them. 

Int. 59. What was the result of the round-up, so far as concerned 
your cattle and those of other resident owners there, as to whether 
you found the cattle and what proportion you found ? 

184 A. I can tell better about my own than anybody else’s. I 
found my own pretty close; I lost some, of course. I found 
a large proportion of our own in the round-ups, as usual. 

Int. 60. Did you say as large a proportion as usual ? 

A. No, sir. We found them in the round-up as usual; I[ do not 
think we found as many as usual; my own loss that vear was bigger 
than it has been since. 

Int. 61. What did you estimate the percentage of loss to be? 

A. I do not know that I can remember now. I did arrive at an 
estimate of it; I had it on my books, but cannot tell now. 

Int. 62. Was it as high as 10 per cent? 

A. I do not think it was so great as that; my books show what I 
did arrive at; I do not think it was 10 per cent. I would not be 
positive, but my impression is I have it on my books as 6 per cent. 

Int. 63. Were many dead cattle found on the range that spring 
and summer? 

‘sm Yes, sir; there was quite a number of cattle dead in different 
aces. 
: Int. 64. Did you see any large number of Oregon cattle dead on 
the range? 

A. No, sir; I did not, that I have any recollection of. 

Int. 65. Or Western cattle ? 

A. I do not remember of ever seeing but one steer, that I called a 
Western steer, dead, and I found him in my pasture. I found out 
afterwards who he belonged to. That is the only one I noticed 
close enough to determine from the brand, &c., to make up my 
mind it was a Western steer. 

Int. 66. Where did you find your cattle, with reference to Sheep 
Creek basin ? 

A. A large portion of them east of the Black Hills range. 

Int. 67. How far from the Sheep Creek basin ? 
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A. 35 or 40 miles. 


185 Int. 68. Was there a company up there by nes name of 
Swan & Company ? 
A. Yes, sir. 
Int. 69. Did they work the round-up ? 
A. Yes, sir. 
Int. 70. That same spring and summer? 
A. Yes, sir. 


Int. 71. Do you know what proportion of their cattle they- found ? 

A. No,sir; Idonot. I was with them a great deal, but what per- 
centage of loss they had I never heard them say. 

Int. 72. Did they find a great number of their cattle? 

A. Qh, yes. 

Int. 73. Where? 

A. In the same neighborhood, east of the range, near Laramie 
river and north of North Laramie and Cottonwood creek, Bull’s 
Head, North Platte, Buck Horn creek. 

Int. 74. Do you know what such cattle as these Western cattle 


‘ that you have described bearing the T and bar brand were worth 


in ne fall and winter of 1880-81 in that cae If so, state the 
value 

A. In the fall of 1880 and 1881? 

Int. 75. In the fall of 1880 and winter of 1880-’81 ? 

A. In the fall of 1880 and the winter of 1880-’81 the prices were 
very different. A grade of cattle like those bar and T cattle, asa 
herd, right through, they would be worth from $18.00 to $25.00 a 
head; I could not just say; it would be impossible. 

Int. 76. What were they worth in the fall of 1881 ? 

A. In the fall of 1881 the steer stock—that class of cattle—would 
be worth probably then from $38.00 to $40.00. I would think that, 
as to the steers, those I remember of, they would be beef age at that 
time. 

Int. 77. What would cows be worth in the fall of 1881, such cows 
as those? 

A. I would say from $20.00 to $25.00. 

Int. 78. Calves ? 
186 A. That is something there was no dealing in. Calves 
alone, I should say they were worth from $10.00 to $14.00 a 
head. I never knew a lot of calves sold in my life—straight calves. 

Int. 79. That is the fall of 1881 ? | 

A. Yes. 

Int. 80. What would those steers and cows and calves be worth in 


the fall of 1882 ? 


Counsel for defendant objects to the question as to the value of 
those cattle up there as immaterial and irrelevant. 


A. Those steers would be worth about $45.00. I got that for my 
beef that season, and, from what I knew of them, they were as good 
as mine were. The cows and calves were worth $30.00 a head. 
Cows without calves were not worth so much, say $25.00. 


awe -caney NPE A OREN SHE ST 
LARS. OE EP AS id ts a 
te Oe mcg Salant etn “ A Chm oy 


POMEL ALLE ORI! Bia 5 OR Ow 


ee ee eee et ere 


a 
i 
if 
:& 
ry 
| 
' 
] 
| 
H 
ii 
Fi 


pons 


Pr Stoney Se At Ss Wye eet te OE eee Pee ee Ne Ne ee sae se Sra Ce ae eM eee el tae ee eT Se Pea 2a Seer fete og ny ante pee re Ot tee Sec eect Monee 
: —— ~ : a wanes —--- cates oaseeeedndneenslidinadeanaenaaaanaareamacbamaseaemennsteanana 
- anees aiineneeneiaa a - 


v Aree! © acd ie D setae awd 


118 THE ARKANSAS VALLEY LAND AND CATTLE 


Cross-examination by Mr. BuTLER: 


And the said deponent did further depose, testify, and say as fol- 
lows in answer to the following interrogatories propounded on the 
part of the said defendant, to wit: 


Int. 1. When did you first engage in the cattle business in Wyo- 

ming ? 

rng In the fall of 1880 I drove from here to there. 

Int. 2. Had you lived in that part of the country before that date? 

A. Had I lived there before I drove with the stock? No, sir. 

Int. 3. How many cattle did vou drive from Colorado to Wyo- 
ming? 

A. 1,178. 

Int. 4. They were Colorado cattle, were they ? 

A. A large portion of them were; there were a few Texas cattle 

among them and a few [Illinois bulls, but most of them were 
187 Colorado-raised cattle. 
Int. 5. What was the length of the drive made that season 
by you? 

A. From here up there? 

Int. 6. Yes. | 

A. It is something near 200 miles; possibly a little further than 
that, but that is approximately correct. 

Int. 7. How long did it take you to make the drive? 

A. I was on the road just about five weeks from the time I started. 

Int. 8. What was the condition of your cattle when you arrived 
at your place in Wyoming, in September ? 

A. They were thin; there was no grass here when I started ; that 
was the reason I started; they were in bad condition. 

Int. 9. What were the proportions in this number of cows and 
steers, and what were their ages? 

A. I had calves, heifers, 2-year-olds 

Int. 10. State the proportion as near as you can. 

A. I cannot do that exactly. I do notremember now; they were 
a straight bunch of stock cattle. I had quite a number of steers ; 
some 4’s, 5’s, 3’s, 2’s, and so on; take the herd all the way through 
they were perhaps half steers and half female stock. 

Int. 11. Were your cattle turned out in Sheep Creek basin ? 

A. No, sir. 

Int. 12. How far were they from Sheep Creek basin ? 

A. About 15 miles where I turned them loose. 

Int. 13. On the east or west side of the Black Hills range ? 

A. On the west side. 

Int. 14. Was there any range of hills or divide between where 
your cattle ranged and these cattle that you described in Sheep 
Creek basin ? 

A. Yes, sir; there is a small divide there ; a low divide crossed by 

wagon and on horseback, and cattle graze all over it. 
188 Int. 15. How does that divide run as to the points of the 
compass ? 

A. It runs pretty nearly north and south. 
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Int. 16. Can cattle easily cross that divide from your range to the 
Sheep Creek basin, and vice versa ? 

A. Oh, yes. 

Int. 17. Did they, as a matter of fact, cross backwards and _ for- 
wards ? 

A. Certainly. 

Int. 18. What was the area of this country you describe as Sheep 
Creek basin—. e., its length and width—generally speaking ? 

A. It varies in width ; some places it is half a mile wide, some 
places not so wide, and some places wider. 

Int. 19. How long is it? | 

A. I do not know that I was ever at the head of it; perhaps from 
3 to 5 miles; it may be twice as long, for all I know. 

Int. 20. How much of that basin did you ride over during the 
fall of 1880? 

A. I was in the lower portion of the basin, possibly 3 miles up, 
is 3 different times, if I remember rightly. I think as high up as 3 
miles was as far as I was ever up the basin; in driving after that I 
do not think I went higher up. 

Int. 21. How wide was the basin during that length of 3 miles? 

A. I would say’it runs from a mile and a half to 2 miles down to 
a quarter of a mile where it canyons up. 

Int. 22. What was the direction of those 3 miles of length—north 
and south ? | 

A. It would be westerly and easterly direction. 

Int. 23. How many cattle, as near as you can estimate, of all kinds 
did you see pasturing in that basin during the fall of 1880? 

A. That would be very hard to estimate from the simple 

189 fact that they cross in and out, backwards and forwards. I 

have been there and seen a great many cattle and other times 

but a few; it would be hard to estimate about the number I ever 
saw there. 

Int. 24. Did you see as many of other cattle there during that sea- 
son at different times as you did of the bar cattle and T cattle? 

A. The first time I was there I saw a great many more. The bar 
cattle were not there at all when I was first in the basin, and the 
last time I was in the basin was late in the fall. There was more 
Western cattle than the other kinds then; how many I could not 
say. 
he 25. When did you first see the bar cattle in that basin? 

A. My recollection is it was in October, but I cannot state when. 
I think it was in October. 

Int. 26. When did you first see the T cattle there? 

A. I saw them both the last time I was in the basin, and my rec- 
ollection is it was in October. ! 

Int. 27. In the early or later part of the month? 

A. I could not state about that. 

Int. 28. How was the weather at that time? 

A. It wasa little cold; not severely bad, but turned cold soon after 
that, if I recollect rightly about it. 
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Int. 29. What was the condition of cattle generally in that vicin- 
ity about that time? 

A. The range cattle were all in fine condition—in good condition. 
Cattle that had been there during the summer were in good con- 
dition—much better condition than those I drove there, at any 
rate. 

Int. 80. Were those cattle you speak of range cattle or trail cat- 
tle? 

A. I pronounced them trail cattle as soon as I saw them. 
190 Int. 31. What was their condition, the T and bar cattle, as 
compared with the condition of your own cattle ? 

A. They were in better condition than my cattle were, as a gen- 
eral thing, as well as I remember. 

Int. 82. Do — think that cattle lke them, driven from Sienien in 
the season of 1880 a distance of 800 or 1,000 miles, arriving there 
in September, 1880, would be likely to be in as good condition as 
cattle driven from Colorado the same season a distance of only 200 
miles? 

A. Those were in better condition than mine were. Mine were 
very thin when I started with them. ‘There was no grass here that 
season at all, which was the reason for driving my cattle there. 

Int. 53. When you speak of those cattle being in better condition 
do you mean the cattle generally or the bar cattle and T cattle spe- 
cially ? 

A. I do not mean them specially, but the Western cattle gener- 
ally. Ail the Western cattle I noticed were in better condition than 
mine or fully as good; I think better. 

Int. 34. Do you mean range cattle or trail cattle? 

A. Trail cattle. The range cattle were fat; in fine condition. 

Int. 35. You say these cattle were strange to you ? 

A. They were, from this simple fact: I had received lists of the 
different brands and the different owners around different. localities, 
the Kite brand and McGill’s, and a great many other different 
brands. I could tell who they belonged to by referring to my brand 
book, and I had never received any notice of those brands. That is 
why I called them strange cattle to me. 

Int. 36. Have you any means now of stating the total number of 

T cattle or bar cattle that you saw there during the fall or 
191 ~winter of 1880? 
A. No, sir; I could not. 

Int. 37. Was it a large number or a few hundred head ? 

A. I could not fix any number; I saw a few hundred head, but 
could not state the number, as I did not count them or estimate them. 

Int. 38. Who owned the J F cattle you speak of? 

A. Aman by the name of Snodgrass. Mr. Rees had them in 
charge afterwards; sold them to Judge Carey. I said J F; it is 
wrong; it should be TF. 

Int. 39. About how:-many TF cattie did you see—more or less of 


them than the other cattle? 


A. I could — say whether I saw more or less; there was quite a 
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number there on the range, but I could not make an estimate at 
all or form any idea about them; I simply saw them there. 

Int. 40. When you saw those cattle drifting in December, 1880, 
did you see any of these TF cattle? 

A. Yes,sir; I saw some of them; I took a list the first day of all the 
brands I saw that day drifting east. I think I can enumerate the 
bigger portion of those brands, because I looked at my brand book 


. but a little while ago. 


Int. 41. Where is that book now? 

A. I sent it to my son, who has got it in Wyoming. 

Int. 42. Enumerate as best you can, from your recollection, the 
different brands you saw. 

A. I saw quite a number of 10-bar brand, belonging to Frank 
Prager; of the Kite brand, belonging to Jack McGill; Chaps brand, 
belonging to Stalton; 2-bar horseshoe brand, belonging to Swan 
Bros.; 7K mule-shoe brand, belonging to Nagel, of Cheyenne; 

49 brand, belonging to Mantz and Hottel ; TB brand, belong- 


192 ing to Tribbin Bros., and the Keystone brand, belonging to 


Qualey,and my own brand, OXCO, at thattime; those West- 
ern a ; also TF cattle, the bar cattle, bar G cattle, and the T 
cattle. 

Int. 43. State, as near as you can, about how many head of cattle 
bearing the brands you have mentioned you observed at that time; 
I mean the total number, including all those brands. 

A. That is difficult to do, to estimate them all; they were travel- 
ling, straying. It would be very hard to estimate them at all. 

Int. 44. You could say whether there was a few hundred or a few 
thousand head, could not you? 

A. During the 3 days I noticed them passing I would say there 
was somewhere from 3,000 to 7,000 passed during the 3 days; 
that would be my judgment. 

Int. 45. Cannot you get closer than that? 

A. I do not know that that is any way close; that is my judg- 
ment; that is as good an estimate as I could give. 

Int. 46. On which side the Continental range were they when you 
saw them ? 

A. They were on the east side of the Rocky Mountains. 

Int. 47. On which side of the Black Hills range? 

A. On the west side. 

Int. 48. Did you see more of those 10-bar cattle in that lot than 
any other brand ? 

A. No, sir; that isa small herd of cattle. 

Int. 49. What brand, if any, seemed to predominate ? 

A. I think the 2-bar horseshoe cattle predominated ; there were a 
great many there, and the probabilities are there were more of them 

than other brands. 
193 Int. 50. About how many of them did you probably see? 
A. That would be hard for me to tell, what the number 
was. 
Int. 51. I merely want to know as near as you can state gener- 


ally. 
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A. I do not know how I can fix any amount. 

Int. 52. Were those 10-bar cattle Oregon cattle ? 

A. No, sir. 

Int. 55. Were the Kite cattle Oregon ? 

A. No, sir. 

Int. 54. How about the Chaps ? 

A. They were originally Montana cattle, but had been on the 
awe there for, I think, 2 years at that time; they were a small herd 
also. 

Int. 55. What were the 2-bar horseshoe cattle ? 

A. Mostly all grades you could think of—Western cattle, Eastern 
cattle, Texas cattle. 

Int. 56. Was that a small or large herd ? 

A. A large herd ; Swan Bros. 

Int. 57. What were the 7K cattle? 

A. A mixed herd of cattle ; some Western, some Texas. 

Int. 58. Were any of those cattle you have mentioned trail cattle, 
or all range cattle ? 

A. TF cattle and bar cattle. 

Int. 59. I mean the cattle you mentioned last. 

A. They were range cattle outside of my own. 

Int. 60. What were the 49 cattle? 

A. They were Western cattle, but had been there a few years. 

Int. 61. What were the TB cattle ? 

A. Also Western cattle originally ; I think that was the first or 
second season on the range. | 

Int. 62. What were the Keystone cattle ? 

A. Western cattle also, originally, but on the range only a short 
time; I think they were turned loose that season, but I am not cer- 
tain about that. 

Int. 63. Where did they come from ? 
194 A. Mr. Qualey told me he bought them in Utah. 
Int. 64. What were the TF cattle ? 

A. They were Oregon cattle. 

Int. 65. How many of your cattle were in that lot of cattle drifting 
at the time you refer to? 

A. That is something I cannot answer. I undertook to count— 
spent a little time in trying to count—but the wind was blowing and 
snow drifting and I had to give it up, so I could not tell you. 

Int. 66. Where did you see your cattle after that time? 

_A. I never saw them any more until next spring in the round-up. 

Int. 67. Where did you find them next spring ? 

A. A part of them on the east side of the Black Hills range, on 
the Cottonwood, North Laramie, Big Laramie, down as far as Sidney 
bridge and below on the North Platte, and some on Horse creek 
and some on Bloom creek, all east of Black Hills range. 

Int. 68. Where were those other cattie found the next spring— 
the 10-bar, the Kite, the Chaps, the 2-bar horseshoe, 7K, 49, the 
TB, and Keystone? 

A. Scattered over the range like mine were—the same localities. 
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Int. 69. Do you know whether the major portion of those cattle 
were found next spring ? 

A. I think they were, sir. ' 

Int. 70. Do you know what portion of loss, if any, there was in 
those cattle that season ? 

A. I did not have any means of arriving at the losses except my 
own. I considered [ lost about 6 per cent.; that is my recollection, 
but I may be wrong about it. 

Int. 71. Did you know ina general way whether other owners 
lost more or less ? 

A. All I know was just what men said ; some said that they had 

lost some and others said they had lost none. 
195 Int. 72. What became of those TF cattle ? 

A. They were sold to Judge Carey and he took them at 
range delivery, and what number he found or received I do not 
know. | 

Int. 738. Do you know how many were sold to him? 

A. I did know at that time. Mr. Reed, the foreman of the herd, 
and I were together all the time. 

Int. 74. Something like 2,400 head, was it not? 

A. I could not state now the number. I knew at the time how 
many was sold and all about the terms of the trade. 

Int. 75. Don’t you know that nearly all those cattle were missing 
the following season and could not be found ? 

A. I do not know that to be the fact of my own knowledge; I un- 
derstood so. I understood they had not found them all. Carey 
told me himself he had not. He asked where I thought they had 
gone to—whether they had died on the range. I said I thought 
that if half that number of cattle had died there would have been 
more carcasses found. 

Int. 76. Was not that season in Wyoming unusually severe ? 

A. Yes, sir. 

Int. 77. Was there not a greater death rate that year than any 
year before or since? 

A. I could not speak for before, but it was the greatest I have 
seen since. 

Int. 78. You cannot say now any approximate as to the number 
of those cattle which you saw having TF brand or the T brand or 
the bar brand ? 

A. I could not. I had no occasion to enumerate them. 

Int. 79. Those cattle which were trail cattle were in much poorer 
condition than the range cattle ? 

A. I do not think Isaid much poorer; they were not so fat; they 

were in good living condition for trail cattle—that is to say, 
196 _ thev were in good condition to winter well, and in a better 
condition, as a general thing, than my own cattle were. 

Int. 80. Do you know where those cattle went—I mean this lot 
of 3,000 to 7,000 head—after you saw them in December, 1880? 

A. I only know from where I found mineand other owners found 
theirs the following spring. We had a notion at the time they 
would not stop drifting before they crossed the Black Hills range, 
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and we saw it was useless to try to stop them in the storm and did 
not try. By finding the cattle on the east side of the hills we sup- 
posed they went there then. 

Int. 81. What time in the spring did you find them there? 

A. I could not tell now. I think we commenced the round-up 
down there in May and probably worked 13 months on that side of 
the hills. 

Int. 82. What proportion of your cattle did you find on the west 
side of the Black Hills range in the spring of 1881 ? 

A. I do not think I ever found one-fourth. I am not sure. 

Int. 83. About what proportion of the other cattle that you speak 
of were found on the west side in the spring of 1881? 

A. I think about the same proportion of the herds? 

Int. 84. In other words, about ?ths of all those cattle went on the 
east side of the Black Hills range? 

A. That was the case with my own. 

Int. 85. Do you know where Ft. Laramie is? 

A. Yes, sir. 

Int. 86. How far and in what direction from Fort Laramie did 
you find those cattle? 

A. Some west, some south, some north, and a few east of Fort 
Laramie. 

Int. 87. Did those cattle have to cross any stream between the 
place you saw them and the place you found them ? 

A. Some places they did. 
197 Int. 88. What stream did they cross ? 

A. Cottonwood creek and Laramie river; quite a number 
of them. 

Int. 89. Where did they cross the Laramie river ? 

A. I do not know. 

Int. 90. Where must they have crossed ? 

A. They could have crossed several different places, but we pre- 
sumed they crossed near the mouth of Cottonwood creek. 

Int. 91. How far is that from Fort Laramie ? 

A. Ido not know. I never was directly from the mouth of Cot- 
tonwood creek to Fort Laramie. I have been at both places and 
would suppose it is from 20 to 30 miles. 

Int. 92. Do you remember or have you any data by which 
you can tell the date in December that these cattle were drifting ? 

A. No, sir; I have not certainly, but my opinion is it was in the 
early part of December, though I would not say it was; I think it 
was somewhere from the 10th to the 15th. 

Int. 93. At the time you saw them were they near the top of the 
divide? | 

A. No, sir; they were in Antelope basin, going east. 

Int. 94. Is Antelope basin on the east side of the Black Hills 
range? 

A. No; on the west side. 

Int. 943. How far is that from the summit of the pass you speak 
of ? 

A. The edge of the basin is only a short distance from the sum- 
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mit of the pass, but from where I saw the cattle it is about 8 miles 
to the summit of the pass. Howe calls it 8 miles from his house to 
the summit, the way the trail goes. 

Int. 95. What places would these cattle pass by—inhabited places— 
from that place till they got to the other side of the Black Hills 
range ? 
A. They would necessarily pass by a place called the saw- 
198 mill ranch. I do not know who lives there. There was a 

man called Young living at the Saw-Mill ranche. I spoke 
with him afterwards about that, and he told me about their passing 
there, and the next place they would naturally pass, without leaving 
this trail or the course they were going, is a place now that belongs 
to Tuslmaker and De Biliar. That is on the side of the range and 


just on the edge of the grazing country after getting out of the foot- 


hills or mountains, and those are the only two places that they would 
necessarily pass. There are other places they could have gone past, 
but out of their way. 

Int. 96. Did you know a ranchman called Howe? 

A. Frank Howe; yes, sir. 

Int. 97. Where is his ranche ? 

A. His ranche is on the head of Laparal creek, just across the 
low range of foot-hills that divide my range proper and Sheep Creek 
basin. 

Int. 98. Would the cattle pass his place ? 

A. Yes; it would be their natura! course to pass his place. 

Int. 99. Was there much snow on the ground at this time? 

A. No, sir. 

Int. 100. What was the character of this storm—wind or snow ? 

A. Wind. 

Int. 101. From what direction did it come ? 

A. The wind was from the west generally; there might have been 
a few days when it was from the north. 

Int. 102. In following this trail what course did the cattle take? 

A. About east. 

Int. 108. I understood you, they could not go directly east. 

A. They were going east when | saw them, but could not continue 

east, as the mountains are so rough. 
199 Int. 104. In following the trail what particular turn would 
they make? : 

A. They would have to bear north; the trail comes to a deep can- 
yon and down that canyon towards the north to the North Laramie 
River; they crossed by the Saw-Mill ranch and by Tushmaker’s and 


De Biliar’s. 
Int. 105. For what number of miles would they have to continue 


that course northerly ? 

A. To get out of the hills they would have to continue that course 
in a northerly direction, but they would turn east possibly about 
23 or 3 miles. 

Int. 106. Then they would face the storm for that distance? 

A. No, sir; it was a deep canyon; they would not feel the wind 
there any; it isa narrow deep canyon, and they keep down it to 
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North Laramie, and down there for a short distance, in an easterly 
direction ; then over to Cottonwood creek. 

Int. 107. You speak about Freemont’s Orchard. How far is Fre- 
mont’s Orchard from this place on Cottonwood creek where the cat- 
tle would cross? 

A. I never was directly across there, in that section of ;country. 
I could not state the distance. 

Int. 108. It is a considerable distance? 

A. Oh, yes; quite a long distance, but how far I do not know. 

Int. 109. 500 miles? 

A. It mav or may not be. 

Int. 110. What was the condition of the feed on the east side, after 
the cattle got there that fall? 

A. I do not know; I was not there. . 

Int. 111. How did the grass look next spring ? 

A. It was very short where the Cottonwood empties in Laramie 
river and North Laramie river; there was none there at all, com- 
paratively speaking. 

Int. 112. Were those streams frozen up during that season ? 
200 A. They were, where I was. 

Int. 113. What proportion of the cattle you found next 
spring had crossed the Laramie? 

A. I could scarcely give any estimate of that at all,as at the time 
I thought nothing about it,or since. We found some on both sides 
of the river, but what proportion I couid not say. 

Int. 114. Didn’t you find more on one side than on the other? 

A. I suppose so, but I do not know. 

Int 115. How long have you been in the cattle business alto- 
gether? 

A. I have been in the business, more or less, ever since I was big 
enough to run on horseback—29 years. 

Int 116. Are strange cattle likely to drift back to the place from 
which they came? 

A. In some eases they are, if the distance is not too far. 

Int 117. Did any of your cattle drift back to Colorado ? 

A. We found some of them on the edge of Colorado. 

Int 118..What part of the edge? Describe the locality. 

A. North edge, not far from Cheyenne. 
Int 119. How many did you find there ? 
A. I think we found three. 

Int. 120. At what time? 

A. In the spring of 1881. 

Int. 121. Were they older or younger cattle ? 

A. I could not tell now. I was not there when they were found 
and could not tell the ages. 

Int. 122. I understood you to say you found most of your cattle 
not more than 35 miles east from where they started ? 

A. Some were found further than that. 

Int. 123. Most of them ? 

A. Yes; the majority of them were. 
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Redirect-examination by E. T. WE tts: 


Int. 1. To whom did the 2-bar horseshoe cattle belong ? 
A. Swan Bros. 

201 Int. 2. Suppose cattle to have been driven from Oregon in 

the fall of 1881 and turned into Sheep Creek basin, they then 
drifted easterly through the mountains to the Laramie and Cotton- 
wood, according to your observation of the habits of cattle, is it 
likely they would turn and drift back to Oregon in the winter of 
1880? 

A. No, sir; I do not think that is hardly reasonable. 

Int. 3. Would such cattle be more or less likely to halt in their 
drift when they found feed on Cottonwood or Laramie than range 
cattle ? 

A. I do not think they would be so likely to stop as the range 


-eattle would. 


Int. 4. Cattle unfamiliar with the range would be most likely to 
continue drifting? 

A. Certainly ; I think so. 

Int. 5. What scope of country did you ride over in working the 
round-up in the season of 1881? 

A. We rode all over Laramie plains and over a large portion of 
the country east of the Black Hulls range, in and about Fort Lara- 
mie and south — Fort Laramie, and north of Fort Laramie as far as 
the North Platte river and south as far as Cheyenne and head of 
Crow creek. 

Int. 6. What scope of country would you say it was, in miles, from 
east to west and north to south? 

A. At least 200 miles north and south and possibly 80 miles east 
of the Black Hills range. 


Cross-examination by L. R. RHopss : 


Int. 1. When you speak of the habits of those driven or trail cattle 
leaving the range, would not cattle driven from Colorado that same 
fall and turned loose there be more likely to drift back to Colorado 
than other cattle, being strange to the range ? 

A. It is possible that would be the case, but we herded them until 

the storms. 


202 Int. 2. They would be as liable to come to Colorado as 
cattle driven from the West ? 
—. Yes, sir. 
Int. 3. You only found 3 in Colorado ? 
A. Yes, sir. 


Int. 4. And those not far from Cheyenne ? 

A. Probably 30 miles from Cheyenne. 

Int. 5. In Weld or Laramie county ? 

A. I do not know; my boys found them and reported where they 
found them. 


Further examination by E. T. WEtts: 


Int. 1. Cattle drifting would be likely to follow the course of the 
storm ? 
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A. Yes, sir. 


Int. 2. What is the prevalent course of the winds and storms of 


that country ? 
A. From the west. 
(Signed) W. H. YANKEE. 
Unirep STATES OF AMERICA, | nig f 
District of Colorado, “fee 


I, Thomas Tonge, a notary public in and for the county of Arapa- 
hoe, in the State of Colorado, do hereby certify that the reason for 
taking the foregoing deposition is, and the fact‘is, that the testimony 
of the said witness, W. H. Yankee, is material and necessary for the 
plaintiff in the cause in the caption of said deposition named, and 
that the said witness resides and at the time of the taking of said dep- 
osition was about to reside at Leadville, in the State of Colorado, 
and at a greater distance than one hundred miles from the city of 
Denver, where the court at which it is expected the said case will 

be tried is appointed by law to be held. 
203 I further certify that on the 4th day of April, A. D. 1885, 

at the hour of ten in the morning of said day, at the office 
Wells, Macon and McNeal, in the city of Denver, in the said county 
of Arapahoe, I was attended by E. T. Wells, one of the attorneys for 
the said plaintiff, Hugh Butler and L. R. Rhodes, two of the attor- 
neys for the said defendant, and by the said witness, W. H. Yankee, 
who was of sound mind and lawful age, and the witness was by me 
carefully examined, cautioned, and sworn to testify the truth, the 
whole truth, and nothing but the truth in the case in the caption 
of the said deposition mentioned, and the said deposition was by me 
reduced to writing in the presence of the said witness and from his 
statements, and after carefully reading the same to the said witness 
he subscribed the same in my presence. I have retained the said 
deposition in my possession for the purpose of sealing up and direct- 
ing the same, with this certificate of the reasons aforesaid for the 
taking of said deposition, with my own hand into the court afore- 
said for which the same was taken; and I do further certify that I 
am not of counsel nor attorney for either of the parties in the said: 
deposition and caption named or in any way interested in the event 
of the said cause named in said caption. 

In testimony whereof I have hereunto set my hand and notarial 
seal this 4th day of April, A. D. 1885. 

[ Notarial Seal. ] 

(Signed) THOMAS TONGE, 
Notary Public. 


204 J. M. Wuirney, called on the part of plaintiff, being duly 
sworn, deposes and says: : 
Direct examination by Mr. McNEAL: 


Q. Will you state your name, age, and residence ? 
A. My name is J. M. Whitney; residence, Cheyenne; 28 years of 
age. 
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Q. Where did you reside and what was your business in the win- 
ter of 80 and ’81? 

A. I resided on the Laramie river, at Mr. Kent’s ranch ; my busi- 
ness was working cattle. 

ot asia long had you been residing there engaged in that busi- 
ness { 


| 

» A. Since the spring of 1880. 

| Q. Do you know where Mr. Howe resided or did _ reside at that 
| time? J 

\ A. No, sir; only by hearsay. 


Q. Do you know about the locality in which you reside? 

A. I know he resided on the Laramie plains or on Sheep Creek 
basin, west of where I lived. 

Q. About how far east did you reside? 

A. I should judge about 40 or 45 miles. 

Q. In what direction—directly east ? 

A. As near as [ can remember, I think it was nearly east ; proba- 
bly a little south of east. 

Q. Do you remember in the latter part of November or early part 

4 of December of that year seeing any cattle drifting east or southeast? 

A. Yes, sir. : 

Q. Where did you see them ? 

A. The cattle drifted down from the west and from the northwest, 
from that upper country, all the way down the Laramie river. 

Q. About where did you see them mostly ? 

A. The cattle were travelling all the way from our place; 
205 was about 20 miles to the forks of the Platte and the Laramie, 
and cattle were drifting down the river. 

Q. You live on the Platte or the Laramie? 

A. We lived on the north side of the Laramie. 

Q. When did you first notice cattle drifting through that basin ? 

A. It commenced, [ think, in November, and cattle commenced 
travelling in the storm then. 

‘ Q. About when did you see the first cattle drifting past your 
vlace ? 
4 A. Some time in the latter part of November. 

Q. How long did they continue to drift ? 

A. I should judge they kept it up by our place—probably took 
them a week or ten days before the cattle ceased to come by there 
any more. 

(). What was the character of the weather ? 

n A. It was very windy and some snow flying. 
2 Q. From what direction was the wind blowing ? 
A. Generally from the west. 
Q. Were the cattle drifting with the wind or storm ? 
> A. Yes, sir; pretty near. 
| Q. About how many cattle do you think you saw pass your place 
within your observation at that time? 
A. I couldn’t say exactly how many at that place, because they 
kept straggling along there for a week or more. 
| Q. Could you form any judgment as to the probable number ? 
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A. Not at that particular place. 

Q. Did you afterwards see them gathered together at any point? 

A. Yes. 

Q. Where? 

A. At the forks of the Platte and Laramie rivers at Fort Laramie. 

Q. What numbers did you see there, in your Judgment? 
206 A. There was in the neighborhood of ten to twelve thou- 
sand head that gathered in the forks of the river there. 

Q. What was the condition of the river ? 

A. It was frozen. 

(. Could they cross the river on the ice? 

A. They could, but they would not take to the ice unless they 
were drove to it. 

Q. Did you take any part in driving them ? 

A. Yes, sir; it was done to keep the cattle from starving. 

Q. What did you do to help them across ? 

A. There were two different outfits that went down to drive them 
out from the forks, where they could get feed, and not be hemmed 
up in a small country. 

Q. In what way did you assist them across the river? 

A. We went down and drove the cattle up to a place known as 
the BF ranch. There we found a place in the river where the 
wind had come down through a range of hills and blew sand over 
the ice so that we could cross over that. 

Q. Did you remain to see that they all crossed ? 

A. Yes, sir; we gathered all there were in the forks of the river 
and put them across. 

Q. Can you state what prevailing brand you saw among those 
cattle? 

A. I saw a number of different range brands there; Mr. Kent’s, 
Mr. Reel’s, Teschmaker’s, & De Billier’s; also we noticed a couple 
of strange brands that nobody knew whose they were. 

Q. What were they ? 

A. There was a bar brand on the right and a T brand on the left 
side. 

Q. Were they on the same cattle? 

A. No, sir; on different cattle. 

Q. Did you notice that there was any difference between them 
and the ordinary range cattle ? 

A. Yes. 
207 @. What was the difference ? 

A. The ordinary range cattle were in good fix and lively. 
Those cattle with the brands were in general appearance poor. 
Tirey were gentle and would allow you to drive up closely to them 
and whip them on to get them across the river. 

Q. Was there any difference in their size ? 

A. About the only difference I could see they were generally tall, 
raw-boned cattle; they would be larger if they were fat. 

Q. These T and bar brands were strange brands to you ? 

A. Yes, sir. 

Q. About how many cattle bearing those brands did you ob- 
serve? 
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F ~ I should judge there was somewhere in the neighborhood of 
2,000. 

Q. Did you know at that time whose brands they were? 

A. No, sir; I did not. 

(. I understand you to say that all those cattle gathered in there 
were by you and your associates put across the Laramie river to the 
south side? 

A. Yes, sir. 

(. Did you ever see them again ? 

A. I never saw any of those strange brands again. 


Cross-examination by Mr. WriGuHr: 


Q. Mr. Whitney, how long did you work among cattle previous to 
this time? 

A. Since the spring of 1874. 

Q. Where did you work ? | 

A. My principal work amongst cattle was in the vicinity of Chey- 
enne, up to the spring of 1880. 

(). Have you continued your working amongst cattle since this? 

A. Up toa year ago last August. 

(. Who did you begin working for in 1874, when you began the 

business? | 
208 A. My father. 
(. Where was his range ? 

A. We didn’t have any range at that time. My father bought a 
smali bunch of cattle and drove them from Kansas to Colorado ; 
there he died. My motherand myself and younger brother brought 
them here to Cheyenne. 

Q. How long did you continue to work with that buneh of cattle? 

A. I worked with them until 1879. 

(. Where did you keep them ? 

A. Eighteen miles above Cheyenne, on Crow creek. 

(). How many were there in that bunch of cattle’? 

A. We started with 50 head from Kansas. 

(. How many did you have when you got on Crow creek ? 

A. We had fifty head. 

Q. You started with aRy head from Kansas and brought the 
whole fifty head through ? 

A. Yes, sir. 

Q. Your sole business was taking care of those fifty head from 
1874 to 1879? 

A. I was riding on the round-up looking after them and w orking 
in with our neighbors, as we did at that time—worked with Carey’s 
outfit. 

Q. Did you work for any one other than for those bunch of cattle 
belonging to your family from 1874 to 1879? 

A. No, sir. 

Q. With this bunch of fifty head of cattle you rode with the 
round-up ? 

A. Yes, sir. 
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. Did you ride your own horses ? 
. Not all the time. 
How many horses did you own yourself? 
. I had three head of our own horses. 
With three head and with a bunch of fifty head of cattle you 
went through with the round-up ? | 
A. Not with three head of horses. Mr. Carey’s foreman generally 
gave me two to four head when I rode with them. 
209 Q. Who did you go to work for in 1879? 
A. I went to work for Whipp & Tower. 
. Where was their range ? 
. Their range was on the Chug. 
. You began working at the beginning of the season ? 
. Yes, sir. 
- How long did you stay in their employ ? 
I stayed there, I think, until the fall of 1879. 
. Then you went back home? 
. Yes, sir; came to Cheyenne. 
You worked for Kent in the summer of 1880 % ? 
. Yes, sir. 
Did you begin working for him in the spring of 1880 ? 
. I commenced, I think, in June or July. 
. How long did you work for him ? 
. I worked for him until September, ’83, I think. 
. Continuously ? 
. Yes, sir. 
_ Where was Mr. Kent’s ranch ? 
: It was on the north side of the Laramie river ? 
. How far from the mouth of the Laramie ? 
. Somewhere in the neighborhood of 20 miles. 
You have said it was about 45 miles from Mr. Howe’s road 
ch, as I understand you ? 
_ Somewhere in that neighborhood. 
. You have never been to Mr. Howe’s road ranch ? 
. Not exactly to the ranch. 
. You don’t know exactly where it is located ? 
. No, sir. 
_ You have never seen it? 
. No, sir. 
Yet you are able to say within a distance of forty or 45 miles 
how far you were from the place where you never was ? 
A. I have been within a few miles of it on the round-ups. 
Q. How do you know you have been within a few miles ? 
A. From what I have heard others say. 
Q. Then, you only — what people have told you ? 
A. Yes, sir. 
210 Q. You are unable from what others told you to come in 
here and swear tuo the exact distance you were from that 
place ? 


A. Yes, sir. 
Q. What time in 1883 did you quit the employ of Mr. Kent? 
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. It was on the first day of Sept. 
. Where did you go to work then? 
. I worked for Teschmaker and De Billier about two weeks. 


Where was the next place you went to work ? 


. Down here in Colorado, in what is known as the Forks Crow 
b] 


the New England Live Stock Company’s range. 


How long did you stay there ? 


. About 8 or 9 months. 


When did you quit working among cattle ? 


. About the fore part of August, in 1884. 
. That was last August ? 
. No; it was a year ago. I am mistaken in the date when [ left 


Mr. Kent’s. I left him in ’82 in place of ’85. 


Popore™ 


Then it was in August, 1885, you quit working cattle ? 
Yes, sir. 


. Have you lived in Cheyenne since that time ? 

. Yes, sir. 

. What have you been doing in Cheyenne ? 

. I worked for Mr. Draper until the first part of this last Janu- 


I was driving team for his grocery house. 
. What have you been doing since ? 
. Working for the Union Pacific Railroad Company. 


In what | capacity ? 


Q. 


Night watchman. 
How many men were engaged in putting these cattle across 


the Laramie river on the ice ? 


A. 
(). 
A. 
(). 


211 


There were about twenty of us. 
Under whose command were they ? 
Under a man by the name of Vest Sherman ? 
For whom was Vest Sherman at work ? 
A. He was working for Mr. Reil. 
Q. Hecht Reel’s foreman ? 
A. Yes, sir. 


. Do you know where he Is now ? 


Yes; I think I do. 
W here? 


. He is on the Laramie river. 


Still in that same country ? 


. Yes, sir. 


Did he have charge of the entire force of men? 
There were two outfits of us. 
Who had control of the other outfit ? 


. Mr. Cornell. 

. Whose foreman was Mr. Cornell ? 

. Kent’s. 

. How many men did Cornell have in his outfit ? 
. I think he had eight or nine. 

Q. 
A. 


How many did Sherman have ? 
He had about the same number; then there were some out- 


siders, two or three, with us. 
Q. What day of the month was this that these cattle were put 


across ? 
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A. I couldn’t say the exact date; somewhere from the first to the 
tenth of December. 

Q. Are you willing to — positively it was not after the 10th 
of December? 

A. I am pretty certain it was not after the 10th of December. 

Q. Are you willing to testify that it was after the first day of De- 
cember ? 

A. Yes, sir. 

Q. Then you are positive that it was between the first and the 10th 
of December, 1880, that these cattle were crossed ? 

A. Yes, sir. 

Q. Is it not a usual ee to cross cattle there during winters, that 
they get hemmed in between those two rivers? 

A. Yes, sir. 

Q. Is it not a thing that happens every winter? — 

A. No, sir; it does not. 

Q. But it happens very frequently ? 


A. Yes, sir. 
Q. A storm coming from the west or northwest would drift 


212 the range cattle lying between the Laramie river and the 
mountains down the river until they got into this pen made 
by the forks of the two rivers? 

A. Yes, sir. 

Q. Then this storm that you have described drifted into that bunch 
of cattle—Mr. Kent’s cattle, of Teschmaker & De Billier, and other 
range cattle in that neighborhood ? 

A. Yes, sir. 

Q. Will you explain in detail how it is possible for you, being 
one rider out of twenty, in trying to cross a bunch of cattle consist- 
ing of ten or twelve thousand head, were enabled to estimate the 
number of bar and tee cattle there were in that herd ” 

A. Well, as a general thing, we noticed through the herd these 
bar and tee cattle stand mostly together. They were strange from 
the other stock; the others would fight them. They seemed to 
hang together and there seemed to be a pretty good bunch of them. 

q. Are those the only reasons you can give why there was twenty- 
five hundred head? 

A. I should judge from the size of the bunch there must be about 
that many. 

Q. Do you pretend to say, asa cowman, that cattle drifted into 
the forks amounting to ten or twelve thousand head, that any par- 
ticular bunch would keep by themselves ? 

A. Yes, sir; to a great extent they would. 

Q. Do you pretend to say, as a cowman and upon your oath, that 
cattle drifted down there in a storm in that manner would, if ‘they 
desired to do so, be able to keep together in a bunch ? 

A. Range cattle that are driven together and held together, they 
will naturally stay together. 

Q. What is the direction of the Platte river above the mouth of 


the Laramie? 


hei. 


+ 
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A. As nearly as I can judge, it is nearly a northwesterly direc- 
tion. 
213 Q. Do you testify that the Platte river runs northwest or 
nearly northwest at its junction with the Laramie ? 
A. From the Laramie up, as near as I can judge, it runs north- 
west. 
Q. For how great a distance ? 
A. I should judge, as far as I have been up the river, at Fetter- 
man, it runs in that direction. 
Q. That is simply your judgment about the direction of the 
stream ? 
A. Yes, sir. 
Q. From Fetterman to Fort Laramie it runs northeast ? 
A. Yes, sir. 
Q. The junction of these two streams is right at Ft. Laramie? 
A. Probably half a mile below the fort. 
Q. What is the direction of the Laramie river just above its 
mouth, where it empties into the Platte ? 
A. It is nearly east—may be a little northeast. 
Q. So that the streams where they come together run _ pretty 
nearly closely parallel with each other ? 
A. Yes; for quite a little ways. 
Q. So that the strip of land laying between the two rivers, at or 
about the mouth of Laramie, is very narrow ? 
A. Probably half or three-quarters of a mile there. 
Q. Does it continue that width for any distance ? 
A. Not for any great distance. 
Q. It gradually grows wider ? 
A. Yes, sir. : 
Q. These cattle had crowded down into this piece of ground lying 
between the two rivers? 
A. They had not crowded clear down, though some were clear 
down in the forks. 
Q. Were they passing up and down ? 
A. They were passing up and down for a distance of probably 
eight miles. 
214 Q. When you got them together did you try to cross them 
at the forks? 
A. No, sir. 
Q. Where was the first time you made any attempt to cross them ? 
A. We first tried to cross at the bridge above the fort. 
Q. You took those from those that were nearest to the bridge? 
A. Yes. The bridge was across the Laramie river. 
Q. You couldn’t get them to take the bridge? 
A. No,sir. 
You then got them altogether at the point you indicated and 
then crossed them ? 
A. The next day. 
Q. What particular time do you remember the number of these 
bar cattle ? 
A. When we started to put them across we commenced at the 
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forks of the river and drove them up. These bar cattle seemed to 
be further up the river ; they seemed to be more behind as we drove 
them across. We circled around and brought in all behind, and 
they seemed to be more in behind. 

Q. Have you any experience in tallying cattle? 

A. Some. 

Q. How far above the mouth of the Laramie was it yow ‘crossed 
them ? 

A. The ranch is called four miles from Ft. Laramie. 

Q. That is called the BP ranch? 

A. Yes, sir; it belonged to Mr. Reel at that time. 

Q. Which stream was it you passed at that point? 

A. That was the Laramie river. 

Q. Do you know how many cattle Hecht Reel had running on 
his range ? | 

A. Nothing but hearsay. 

Q. Do you know how many cattle Kent had ? 

A. Only hearsay. 

Q. How many of Mr. Kent’s brand did you put across the river 
that day? 

A. I don’t know exactly; there was a good many. 

Q. You couldn’t form any judgment as to how many you 
215 = did throw across? 

A. My judgment is that we throwed across in the neigh- 
borhood of ten or twelve thousand. 

Q. I will ask you how many cattle carrying Mr. Kent’s brand you 
crossed on that occasion ? 

A. The range cattle were all mixed up so that you couldn’t tell ; 
the range cattle would mix up.- 

Q. You couldn’t give anything like an estimate of the number 
you crossed belonging to the brand you were employed to look 
after? 

A. No, sir. 

Q. But this strange brand, the ownership of which you didn’t 
know, you could estimate to an even number how many cattle there 
were ? 

A. We could estimate them; they seemed to be sticking together 
by themselves more; they didn’t mix with the range cattle much ; 
we didn’t put them all in one bunch; we started the head cattle 
over the river and kept driving in. 

Q. In that drive that was going across the Laramie what par- 


_ ticular work did you do? 


. Just the same as the rest—kept driving them on. 

. Every man working on his own account? 

. No, sir; the foreman started us out. 

_ Were you at the river when they began crossing ? 

. I was not exactly at the river. 

You were a little away? | 

I was on the hill, probably half a mile from the river. 

At the time the cattle were crossing the river you were out 
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. along what was called the circle, heading them in towards the 
bunch ? 

A. Yes, sir. 

Q. Was it a very cold day that you crossed them ? 

A. Not so very cold; we could ride comfortable. 

Q. Wind blowing hard ? 

A. Blowing a pretty good gale. 
216 @. Any snow flying? 
A. Some. 

Q. How long was it from the time you saw the cattle going past 
the Kent ranch you went down to the river ? 

A. Probably a week or ten days. 

‘ Q. As soon as they got through drifting down then you went there 
and crossed them ? 

A. As soon as the bulk had got by I went down. 

Q. Is it not a fact that nearly all the range cattle on the Reel 
ranch and Kent ranch were Western cattle ? 

A. No, sir. 

Q. W hat were the character of the cattle on the range? 

A. They were mixed cattle—some range, Western, & Texas cattle 
and some domestic stock. 

Q. Can you tell the difference between Idaho cattle and Oregon 
cattle by looking at them ? 

A. I couldn’t tell the cattle that came from the West, which Terri- 
tory they came from. 

Q. You couldn’t tell whether they came from Oregon, Idaho, or 
Utah ? 

A. No, sir; I couldn’t say only that they were Western cattle. 

Q. Is it not the same as to Nevada cattle—in other words, the 
distinguishing characteristics, if there are any, are so slight no one 
could pick them out? 

A. Not that I ever noticed. 

Q. You state that these cattle branded bar and on the right side 
and tee on the left side came from the West and were Western 
cattle? 

A. I should judge them to be Western cattle. 

Q. You say you judge they were trail cattle, too? 

A. Yes, sir. 

Q. And you came to that conclusion from the fact of their condi- 
tion ? 

A. Yes, sir. 

Q. What was their condition ? 
217 A. They Jooked thin and kind of worn, as if they had pietcen 
driven a good deal. 

Q. You didn’t work in that country the following season ? 

A. I was sent down to North Platte city to look after Mr. Kents 
cattle and work up the South Platte. 

Q. Did you find any of his cattle down there? 

A. I found a few; occasionally one. 

Q. How many tee cattle were they there in this bunch that you 
crossed ? 
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A. I couldn’t say how many there was. 

Q. Would you testify that there was a thousand head of them at 
least ? 

A. Yes, sir. 

Q. Would you testify that there might not have been two thou- 
sand ? 

A. Yes, sir. 

Q. You think there was two thousand head ? 

A. No, sir; not that there was 2,000 tee cattle. 

Q. But there was over one thousand ? 

A. I should judge from the looks of the bunch there was over one 
thousand. 

. How many bar cattle were there? 
. Probably a thousand head. There might have been more. 
Were the tee cattle by themselves? 
No, sir; they were all mixed in together. 
The bar and tee cattle ? 
Yes. 
They refused to mix with any other cattle? 
They didn’t mix with range cattle. 
Did they mix at all? 
. Not to speak of. 
Once in awhile one would get in the range cattle ? 
Yes; a few of them. 
. In making your estimate of the number of cattle that crossed 
will you state whether or not you include these few that might have 
got out amongst these strange range cattle? Did you make any es- 
timate on those? 
218 A. No, sir; I just estimated for the bunch. 
Q. You didn’t count these cattle? 

A. No, sir. 

Q. If you cannot state how many of Mr. Mann’s cattle crossed the 
river because they mixed in with the Reel cattle and other cattle 
will you tell how it is possible for you to distinguish the number 
of tee cattle from the bar cattle when they were all mixed to- 
gether ? 

A. Well, there were nearly equal number of brands from the look 
of them as they passed by. 

Q. Will you state how it is that you are enabled, after the lapse 
of this ate time, to now testify as to the number of these cattle that 
crossed ? 

A. The cattle being strange brands and trail cattle, a person would 
notice them closely. I got it impressed on my mind to wonder 
whose they were; a person would notice the bunch. 

Q. Did any one there make an estimate of the number of these 
cattle ? 

A. Not particular, that I remember of. 

Q. It was simply your own estimate as to this nie’ ? 

A. Yes, sir. 

Q. Will you explain how it was possible for you to estimate the 
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number of these cattle when you were out on the circle a half mile 
from where they crossed ? 

A. These trail cattle were principally all behind, and when I came 
in from the circle they seemed to be in behind. 

Q. Waiting for you to come down and estimate the number there 
was? : 
A. I don’t know that they waited for me to estimate the number. 
They were travelling along slowly behind the rest. 

Q. Did they indicate any desire to wander at that time? 

A. They travelled right along after we put them across the river 

with the wind; followed the rest right along. 


219 Q. Is it not true that you could whip them across the 
river ? 
A. Yes, sir. 


Q. Would you conclude from that that they had a strong desire 
to get away ? 

A. I should judge that they were trying to get shelter and feed; 
—— cattle were wandering around like they were hunting for 
feed. : 

Q. This applied to all the cattle that were there ? 

A. Cattle generally were trying to get out somewhere to get some 
feed ; the wind was driving and they would not turn and go back 
against it. 

Q. What were the names of the men working in the Kent outfit ? 

A. There was William Moses, Egbert Moses, Thomas Crooms, 
Joseph Bradley, myself, Mr. Cornell, James Lunt; there was another 
fellow ; I ain not able to state his last name; I don’t remember it. 

Q. Can you give the names of any other people that were work- 
ing there in the Kent outfit ? 

A. I think that was all that were there of the outfit at that time. 

Q. What were the names of the men working in the Hecht Reel 
outfit ? 

A. There was Vest Sherman, foreman; Hank Chestnut, 8. H. Gay. 
I forget the names of the rest of the fellows. Rawley Street was 
there. I don’t think I can recall the names of the other boys work- 
ing there. | 

Q. What was the condition at that time of the range cattle? 

A. Pretty good. 

Q. Then at the time you crossed the cattle the storm had about 
abated ? } 

A. It had quit snowing, but the wind was blowing about as hard 
as usual. 

Q. How long did the wind continue to blow after that? 

A. I don’t know; it kept up storming and blowing there, 
220 I should judge, nearly a month; some days it would stop and 
calm and then turn in and blow again. 

Q. Was it an unusually severe winter? 

A. Yes, sir; there was a great deal of wind that winter. 

Q. In throwing the cattle across the river at the part you name 
whose ranch would they strike there first ? 

A. They would strike Hall’s ranch first. 
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Q. What Hall was that? 

A. Thomas Hall; he is now dead. 

Q. Did he have many cattle? 

A. I should judge he had a thousand head there. 

Q. Who was south of Thomas Hall? 

A. Sturgis & Goodel’s ranch. 

Q. Did they have many cattle? 

A. Yes, sir; they were supposed to have a good. many. 

Ko. What is the character of the country down there—broken or 
evel? 

A. When you get a few miles over, probably ten miles from the 
Laramie and Platte rivers, that is a broken country; then you strike 
into Goshen Hole country ; it is a comparatively level country; at 
the west is table lands. 


Q. It is a great resort for cattle in winter? 

A. Yes, sir. 

Q. A great many cattle drift in there and stay all winter ? 

A. The cattle drift in and out, as they do on almost any range. 
Q. They don’t locate there particularly ? 

A. No, sir. 

Q. Are you testifying to your notion or knowledge about it? 

A. I am testifying as to what I know. I have been over the 


northern portion of the hole the worst season ; I never was all over. 
Q. Will you testify that cattle don’t drift into Goshen Hole and 
remain there over winter? ) 


A. No, sir. | | 
Q. You would not testify that cattle driven down in that 


221 direction would naturally drift into Goshen Hole, and large 
numbers of cattle congregate there through the winter and 
stay all winter ? 
A. I know they drift in, but I never heard of them staying there. 
I was never in tbere all of the winter. 


Q. I should think not, from the way you testify. 
(Signed) J. M. WHITNEY. 


Endorsed: 1466. Filed May 16, 1885. (Signed) Edward F. 
Bishop, clerk. 


222 Mr. L. F. Jounson, called on behalf of the plaintiff, testi- 
fied on oath as follows: 


Direct-examination by Mr. Macon: 


Q. Where do you live? 

A. On Horse creek, Wyoming. 

Q. In Wyoming Terr.? 

A. Yes, sir; about 40-odd miles northeast of Cheyenne, on Horse 
creek. 

Q. Northeast of Cheyenne ? 

A. Yes, sir. 

Q. Where did you live in the winter of 1880-’81, in the same 


place ? 
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. A little higher up the creek—5 or 6 miles further. 
What business were you engaged in — the winter of 1880-’81 ? 
. Raising horses. 
Have you ever been engaged in raising cattle? 
. Not in Wyoming. 
Have you ever been engaged in raising cattle at any place ? 
Yes, sir; Oregon and California. 
. How long were you engaged in the cattle business in Oregon 
and California? 

A. About 10 years. 

Q. Did you during that time learn something about the various 
breeds of cattle as well as their habits ? 

A. Oh, yes. 

Q. Is there any difference observable to the naked eye between 


OPOPOPord 


' Oregon cattle and California cattle, Texas cattle and Mexican cat- 


Get... 
A. I think there is; they are easily distinguishable, I believe. 

Q. Does your acquaintance with cattle enable you to distinguish 
this difference ? 

A. Yes. 

Q. Do you know where Fort Laramie is ? 

A. Yes, sir; I have been there. 

Q. Do you know where the junction of the Laramie and North 
Platte river is? 

A. Yes. 

223 Q. About how far and in what direction from the junction 

of these two rivers did you live in the winter of 1880-’81 ? 
. We call it 45 miles to Fort Laramie. 
Is Fort Laramie near the junction ? 
. Yes, sir. 
What direction is it from your place ? 
. About north, I think. 
During that winter do you remember some time in the month 
of December a storm prevailing 1 in your neighbo rhood ? 

A. Yes, sir. 

Q). From what direction did the wind come? 

A. From the north and northwest; generally the storms came 
that way. 

Q. Was there snow falling or drifting at the time? 

A. Yes, sir; the first part was snow, and then it drifted for a num- 
ber of days afterwards. 

Q. Was it such a storm as will start stock away from their ranges ? 

A. It did start them. 

Q. At that time and in that month did you observe any herd of 
cattle passing your place? 

A. Yes, sir; there was quite a number of cattle passed there in 
the first part of the storm. 

Q. State about what time in the month that was, or what month. 

A. It was in December—I could not fix the date—somewhere be- 
tween the 5th and 15th—along that. I only know from being» in 
Cheyenne on the first of December and then going out. 
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Q. Was it before or after Christmas ? 
A. It was before Christmas. 
Q. Tell the jury how many cattle passed by your place during 

that storm and in that drift, during the time they were passing, as 

an estimate? 
A. I should think there were 10,000 passed down along the 
creek. 
Q. In what direction were they passing generally ? 
A. They were going southeast. 
224 Q. And about how many days did this drift continue ? 
A. It continued bad weather for 20 days—high wind and 
snow and wind, and then snow drifting. | 
Q. Did you have occasion to go among those cattle or handle 
those cattle for any purpose? 
A. Yes; I kept them driven out from where I was herding horses, 
under the shelter of the bluffs; kept them out on the hillside, near 
where I was herding. 


. Do you know where Egbert station is on the Union Pacific ? 
. Yes, sir. ! 

How far from Egbert station is your place? 
. 25 miles. 


. In what direction ? 
. Southeast. 
What direction is your place from Egbert station ? 
. Northwest. 
. During that time did you observe the brands of any of these 
cattle? 

A. Yes, sir; I did. 

Q. State what brands you noticed among those cattle that were 
strange to you. 

A. Yes, sir; [ noticed a bar on the right side, high up, near the 
loin, upon the back, and a T on the left side. 

Q. Do you mean you saw these two brands on the same animals? 

A. No, sir; I did not; at least I did not notice it. 

Q. At what time after the drift commenced did you notice those 
particular cattle? 

A. It was some time after the storm commenced. 

Q. They were not the first cattle that drifted past ? 

A. No; the first were the J HD. 

Q. At that time were you familiar with the brands of the owners 
in your neighborhood and to the northwest? 

A. I knew a good many brands; there was DB and 4J and 
cross Y. 


OPOPOPOPO 


225 Q. Those cattle that bore the bar brand and the T brand 


‘ belonged to what particular stock of cattle ? 
A. I took them to be Western or Oregon or trail cattle. 
Q. Explain the difference between them and the common Colorado 
or Wyoming, raised in that country, American stock. 
A. I do not know that I can explain it to the jury; they are a 
rougher-boned, larger cattle. 
Q. How do they compare in height ? 
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A. Taller generally. 

Q. And breadth of hip? 

A. Wider than any Texas stock. 

Q. State whether these particular cattle that you speak of bearing 
the bar brand were or not mixed with other brands that you did not 
know the owners of? , 

A. There were some cattle mixed with them, J HD and 4J and 
DB cattle, a few mixed in with them, but they were principally by | 
themselves. 

Q. Were the T cattle mixed with the bar cattle ? 

A. Yes, sir. 

Q. You say you herded them away from your range; in what 
direction did they travel afterwards? 

A. Southeast. 

Q. Do you know where Fremont’s Orchard is,on the Platte river? 

A. Yes, sir. 

Q. What direction is Fremont’s Orchard from the place where you 
were herding your horses? 

A. I think it is east by south. I do not think it is quite south- 
east; I never looked at the map. 

Q. How far was your place at that time from Fremont’s Orchard, 
at a rough estimate? 

A. I think it is over 70 miles. 

Q. What is the character of the country where your ranch was at 
that time? 

A. Horse creek runs in a canyon, the hills close in on the creek, 
and on the north side there is a high place a great portion of the 
way down perpendicular. 

Q. I mean the general face of the country ? 
226 A. Oh, it is plains after you get out of the foot-hills. 

Q. What was the depth of snow at that time generally 
prevailing over the plains? 

A. There were places nearly bare and places 10 feet deep, drifted. 

Q. Was there any grazing there immediately near where you were 
holding the horses ? 

A. Yes, sir. 

Q. State how many days you noticed these particular cattle that 
you say kept together were drifting along there. 

A. It is a good while since, but I think they were several days, in 
herds of 100 to 200, 300 or 500 in a bunch; not all one brand, but 
most of that brand. 

Q. From the best estimate you can give at this time, what are you 
willing to say was the number of the cattle that drifted past your 
place bearing those particular brands—bar on the right side and T 
on the left side ? : 

A. It seemed to me there must have been 2,000 or 3,000 head of 
them, from the number I noticed and the time they were passing. 

Q. Did you have any occasion to follow on the trail of those cattle 
after they left your place ? 

A. Yes, sir. 

Q. How far? 


Rig 2h, 
6 pe om 


OLR AN PNM Mle CPOE gb 2 TEP VN Ry 
errs 


SAN SR IE Beg di AR Ba tena 7 
< ; AUT eke! Boers 


Aj At, Poa fog Ja 2 if) Pe Wee ve be Und Xo 
EOE PERS SSR POM Ie ee near a 


PORE MAE et MAN NA NOME net Br 


CEN ONLI AW crete ey 0 


A MLA IERIE AO TEE ONIN LMR LON BAER N HORTON OORT CAE A RE ONE TE UN ts 
es 3 ; ‘a 
te as ee 


oa aie ¢ p wiannaoiv’ en . en : —— . . . 
<teee Hea emer —s Siig. PEE oe. eee Sap ay - ee i ie Be Bas he gy “tap Bie a» a oo 
it BR oD 5 a Bia | SS Hons aS ee ieee i : vie eh PAT OL RR Del Nea PRET CGE aR RCE Sy Me CPG A', MERE ako BENE HNL se PORE 
ae ee ~ 7 . 4 . ; +, ; Mt Pc te oe igi Sata che wie ic SA Re lal) ie Diet = 


144 THE ARKANSAS VALLEY LAND AND CATTLE 


A. To the road that leads down to Pole creek, on the south side of 
the divide. 

Q. How far is Pole creek from your place ? 

A. In the neighborhood of 20 miles. 

Q. What, if anything, did you see of those cattle when you when 
down Pole creek ? 

A. I saw cattle along the way. I went down after some horses 
that got away, drifted before the storm. I followed perhaps 15 or 
16 miles the direction of the storm, and I overtook some of the brand 
of cattle on that slope of the divide. 

Q. On the south slope ? 

A. Yes, sir. 
227 Q. Was there feed there ? 
A. Yes, sir. 

Q. What were the cattle doing? 

A. They were feeding. There had been a lull in the storm and [ 
was enabled to goafter my horses. I did not see as many as I had 
seen passing, but I saw quitea number of them feeding on that slope, 
both as I came down and as I went back. 

@. When you noticed these cattle and these brands at this time, 
from your recollection, what was the sex of the cattle bearing 
the T ? 

A. My memory is now that they were all steers—some large and 
some small. 

(. What was the sex of the cattle bearing the bar? 

A. There were some steers and a good many cows; I did not no- 
tice calves. 

Q. Did you ever see any of those cattle after the time you went 
down to Pole creek and came back ? 

A. No, sir; I have never seen them since. 


Cross-examination by Mr. Butier: 


Q. How long have you lived on Horse creek ? 

A. Since 1879. . 

Q. This was the 2d season you were there or 3d season? 

A. I went there in the summer of 1879. I left here in the dry 
season ; I think it was in the spring of 1880. I lived here on the 
divide with my horses, between Denver and Colorado Springs, one 
season, and the dry season I went up there. 

Q. You had lived up there only a few months when you saw those 
cattle pass there ? , 

A. Yes, sir; I was not there.a great while. 

Q. You were in the horse business ? 

A. Yes, sir. 

Q. Did not have any cattle? 

A. No, sir. 

Q. Over.what extent of country did your horses range ? 

A. They did not range over any great extent of country ; I was 

close herding them then. 
228 Q. Did you havea large herd there ? 
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A. No; about 250 or 300 head, or in the neighborhood.: I owned 
over 300 head, but I lost part of them. 

Q. How far was this place from the GHD ranch, where you lived 
at that time? 

A. They call it 16 miles, but I do not think it is that far. 

Q. How far is your present place from the JHD ranch? 

A. 16 miles. 

Q. Did you not testify in this case that your place was s about 5 
miles from the JHD ranch ? 

A. No, sir. 

Q. You describe the place as being about 45 miles northeast of 
Cheyenne and about 16 miles from the JHD ranch ; is that correct? 

A. Yes, sir. 

Q. How far is the first place at which you lived from the place at 
which you now live? 


A. I should say 4 miles up the creek. 
Q. Both places on the creek ? 
A. Yes, sir. 
Q. Were these places on the stage road? 
A. No, sir. © 
Q. Is there any public road passing vour place? 
A. No, sir. 
Q. How near any public road do you live? 
A. About 4 miles. 
Q. What road is that? 
_A. The old Red Cloud road; it is now a country road. 
@. Between what points? 
A. From Cheyenne to Fort Laramie, through Goshen Hole. 
Q. On which side of that road do you live? 
A. On the west side. 
Q. Were you familiar with the brands of the cattle ranging in 


that locallity, in December, 1880? 
A. I knew a good many of the brands in that neighborhood. I 
was familiar with them and knew the owners. 
Q. Had you seen a T brand before that time in that senararle ? 
A. I never noticed any. 
229 Q. Had you heard of one? 
A. Ihad not. I do not think there was one in that vicinity 
at that time. 
Q. Have you heard since of a T brand at that time? 
A. No, sir; not in that neighborhood. 
Q. Did you know C. Wright and Bros.? 
A. No, sir. 
Q. Did you ever hear of them? 


(od 


A. Yes, sir. 

Q. Did you ever hear of their having Oregon cattle in the fall of 
1880, with a T brand on the left side ? 

A. No, sir. 

Q. Do you know Mr. Whitcomb? 

A. No, sir; I have heard the name. 

Q. Did you ever see Mr. Whitcomb’s cattle? 

19—147 
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A. Not that I know of. 

Q. Don’t you know that Mr. Whitcomb was and is a large cattle- 
owner up there? 

A. Yes, sir. 

Q. Don’t you know that he had about 4,000 head of cattle in fall 
1880 with a T on the left side? 

A. No, sir; I did not know that he was in the cattle ,business at 
that time. 

Q. Don’t you know that his brand is a T brand on the left side ? 

A. No, sir; I do not. 

Q. Don’t you know that his cattle ranged on both sides of Horse 
creek? 

A. No, sir; I do not. 

Q. Have you not seen cattle of his with that brand in that vicinity 
since that time? 

A. No, sir. 

Q. Do you pretend to say you are familiar with the brands of the 
various cattle-owners whose stock ranged in that vicinity ? 

A. Yes. 

Q. And yet you do not know the T cattle of Whitcomb’s or the 
T brand of C. Wright and Bros.’? 

A. They do not run there. 

Q. Was this road you speak of a stage road ? 

A. No, sir; it is now up as far as Horse creek; that time it was 

only a trail road. 
230 Q. It is now a stage road ? 
A. Yes, sir; as far as Horse creek. 

Q. Your place is on the west side of that river ? 

A. Yes, sir. 

Q. About 4 or 5 miles? 

A. Yes, sir. 
Q. Do you know the stage road that runs from Cheyenne to Chug- 
water ? 

A. Yes, sir. 

Q. Is that the road you speak of? 

A. No, sir; that road is west; it is what is called the Goodwin 
road. 

Q. The road you speak of is east of that? 

A. Yes, sir. 

Q. How far? 

A. I think it is 30-odd miles; perhaps 35 miles. 

Q. Does this road that you “speak of go straight on from Fort 
Laramie to your place? 
A. Yes, sir. 
Q. Where does it cross the other road or intersect it? 
A. It does not cross it; it crosses the bridge at Fort Laramie; it 
goes through Goshen Hole, part of it. 

Q. This road of yours does? 

—. Yes, sir. 

Q. Had you been up the country between your place and Goshen 
Hole before you saw those cattle in 1880 ? 
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A. Yes, sir. 
Q. You say the distance is about 45 miles? 
A. Yes; to Fort Laramie. 
Q. How far is it from your place to Goshen Hole? 
A. To the first part it is about 15 miles; in a straight line perhaps 
10 miles. ' 
Q. Did these cattle you saw apparently drift out of Goshen Hole? 
A. No, sir. 
Q. In what direction did they come? 
A. Down Horse creek. 
Q. What is the direction of that creek ? 
A. There it is east and west, about. 
Q. How was the storm blowing at that time? 
A. From the north and west. 


231 Q. Then the cattle were not going with the storm, accord- 
ing to that? 
A. Yes, sir. 


Q. The creek was east and west, and they came down the creek ? 

A. They came down the creek ; when they came to me they were 
not coming exactly with the storm. 

Q. Suppose they had followed with the course of the storm, how 
near would they have come to the mouth of Goshen Hole ? 

A. If they had followed with the storm? 

Q. Yes; from the northwest to the southeast. 

A. I could not tell where they came from. 

Q. Suppose they came from Fort Laramie and were driven by the 
storm coming from the northwest, thus taking a course southeast, 
how near would they pass the mouth of Goshen’s Hole? 

A. They could not come directly from there—from Laramie to 
my place. 

Q. Suppose they started from Fort Laramie and the storm was 
blowing from the northwest, and they drifted in a southeasterly di- 
rection, where would the cattle come, with reference’ to the mouth 
of Goshen’s Hole; how close to it; how far from it? 

A. What do you call the mouth of Goshen’s Hole? It has not 
got any mouth that I know of. It is a place about 40 miles across, 
surrounded by mountains. 

Q. On all sides ? 

A. To look down into it it looks as if it was, but the North Platte 
runs through it, and on the west and on part of the north there 
is a rock several hundred feet high, in the shape of a half moon, 
which you cannot get up or down. 

Q. Is there not a place at Goshen Hole where cattle go in and 

come out generally ? 
232 A. There is a road leading right into— from below me 
there. 

Q. Is this opening on the southeast end of the hole? 

A. It is on the south side of the hole. 

Q. Is it longer one way than the other? 

A. No; I do not think it is. It is a sort of a round place. 
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Q. How wide is this opening through which cattle go in and 
come out usually ? 

A. After you get on our side and on the east side and south side 
they go in any place there. 

Q. For what space? 

A. 60 miles anywhere. 

Q. But what is the gap through which cattle go in and come out 
of Goshen’s Hole? & 

A. There is no gap. Part of the north side is the North Platte 
river, and they are free to go up and down anywhere the North 
Platte river. On the north side and the entire west there is a high 
grim rock. 7 

Q. If cattle drifted from Fort Laramie in a southeasterly direction 
would they not naturally drift into Goshen’s Hole ? 

A. I do not think they would. If below the fort they might, but 
if above it they would strike this grim rock. : 

Q. Would they not naturally drift into Goshen’s Hole? 

A. Yes, sir. 

Q. Would they be likely to drift out of it when once in? 

A. I think so, unless they got in under those bluffs. If they were 
in on the lower side the wind would take them right along. 

Q. Do not you know that all the cattle in Goshen’s Hole in the 
fall remain there generally until the following spring? 

A. [ do not know that, but they might do it. 

Q. Do not you know it is a good grazing ground, well watered, 
and well sheltered ? 

A. Itis good grazing, but not well watered. 
233 Q. Do you swear that the cattle which you saw came out 
of Goshen Hole or in some other direction ? 

A. They could not have come out of Goshen’s Hole the way the 
ee were beating. If they had they would have passed east 
of me. 

Q. Suppose that cattle drifted from Goshen’s Hole before such a 
storm as you have described, in what direction would they natu- 
rally drift? 

Southeast. 

Where would they strike the Union Pacific railroad ? 

I do not know the exact names of those places. 

About Sidney ? 

Perhaps so. 

In the State of Nebraska? 

. Yes, sir. 

Do you know a creek called Punkin creek ? 

Yes, sir. 

Do vou know where that heads? 

Yes, sir. 

How far from Fort Laramie ? : 
A. I should — this the head of it is about sixty miles. It heads 
nearly at. the bend of Horse creek. Horse creek runs east to the 
Nebraska line and there it turns directly north, and Punkin creek 
is a few miles from where that runs. 
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Q. How far is your place from the head of Punkin creek? 

A. About 20 miles. 

Q. In what direction from it? 

A. East or nearly east. 

Q. Would not cattle drifting before a northwest storm coming 
from Fort Laramie be likely to strike the head of Punkin creek ? 

A. I think if they got into Goshen Hole they would get to the 
head of Punkin creek. 

. Would they not be likely to follow that creek ? 

A. They would have to go down a distance before they got out. 

(. Would that bring them down in the direction of Sidney ? 

A. In that direction, but not so far. Sidney is about 40 miles 

from there. 
‘234 Q. That is east of the Wyoming territorial line? 
A. Yes, sir. 

Q. How does it come that you paid more attention to the T brand 
and the bar brand than the other brands upon those cattle ? 

A. I do not know that I paid much more attention. There was 
more of them. I noticed J HD very plainly amongst them. 
How many J HD did you see? 
. Perhaps 500. 
. How many other cattle did you see with distinct brands? 
. I saw several hundred of the 4J and cross Y. 

Q. Whose cattle are the 4J ? 

A. I call it fleur-de-lis brand. 3 

Q. Did you know, when you saw those T cattle and bar cattle, to 
whom they belonged or who claimed them ? 

A. No, sir; I did not. 

Q. When was you attention first called to the fact that they were 
claimed by Mr. Mann? 

A. 1883. 

Q. Did you see any other brands on those cattle ? 

A. Yes, sir; I noticed some other brands, but the freshest brands 
seemed to be those I have mentioned. | 

Q. Do you remember any other brands besides the T brand and 
bar brand ? 

A. I remember SS. 

Q. On which side was the SS” 

A. I could not tell. I think it was on the left side, but I would 
not be sure. 

Q. On the shoulder or the hip? 

A. On the side. 

Q. About how many did you see with that brand on ? 

A. 2 or 3. 
Q. Is that all you saw of that? 
A. 
Q. 


>OPo 


That is all I can think of now. 
How do you remember 2 or 3 head of that brand and not any 
of the other brands? | 
A. It is just on’‘my mind now; that is all I can think of. 
235 ~ Q. You say those cattle were several days in passing ? 
A. Yes, sir. 
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Q. About 10,000 head all told ? 

A. I should judge-there must have been 10,000 at least. 

Q. They were passing for about 20 days? 

A. No, sir; they were not. 

Q. Did you not testify that the storm continued for 20 days and 
cattle were passing all that time? 

A. I do not think I did. Cattle were passing for 10 days, some 
cattle coming all the time. ie 

Q. Do you mean to say you saw 10,000 cattle all told pass your 
place in 10 days? 

A. Yes, sir. 

Q. Within how many days did these two bunches, bar cattle and 
T cattle, pass your place ? 

A. I should think as many as 3 days I saw some. 

Q. How many cattle all told: passed your place in those three 
days? 3 

A. There must have been 10,000. 

Q. During those 3 days? 

A. Oh, no; there would be about 7,000. 

Q. Then these cattle would constitute a half or a third of what 
you saw? 

A. Yes, sir. 

Q. How soon afterwards did you see those cattle after they passed 
your place? 

A. I think two days afterwards; the second day after the storm 
kind of subsided and I went after my horses. 

Q. You found them on Pole creek ? 

ont Not quite there. I did not know then how near I was to Pole 
creek. 

Q. Had the cattle stopped drifting ? 

A. Yes; they were feeding. 

(. There was pretty good feed in that locality ? 

aA. Yes; in places, but there was pretty well of snow on the 
ground. 

Q. That is the last you saw of them? 

A. Yes. 
236 Q. How many thousand head did you see altogether in that 
locality the last time you saw the cattle? 

A. I did not see many thousand; the last time I did not look for 
them. Ido not think I noticed a thousand of them at that time. 
I saw a good many of those brands as I passed up and down. 

. I mean cattle of all kinds. 
. Oh, 3,000 or 4,000. 
You do not know where the other cattle had gone to ? 
No, sir; I just saw those as I went there and back. 
— way does Horse creek run from that point ? 
ast. 
How would cattle be likely to drift from that place on? 
If they went with the storm they would strike between Egbert 
and Pine Bluffs. : 
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Q. Suppose there was no storm and they drifted, which way would 
they go down? ; 

A. I think they would go down Pole creek ; that would be east. 

Q. Where would that bring them to? 

A. (Not distinctly heard.) : 

a What was the state of the weather the last time you saw these 
cattle? 

A. The storm had subsided for a day or two—I was down and 
back—then it began to blow again and drift. 

Q. Which direction the last time? 

A. In the same direction. 

Q. Would the cattle going east from Pole creek be protected against 
the storm ? cage 

A. No, sir; there is not much protection against the storms. 

Q. As I understood you to say, you did not know where they came 
from ? 

A. I do not. 

Q. They might have come from Fort Laramie or some place further 
west or from Goshen Hole? 

A. I do not think they could have come from Goshen Hole, the 
way the storm was; they might have come from the west or 

north. 
237 Q. Could they have come to your place from the north ? 
A. Yes, sir. 

Q. What is the character of the country immediately north of 
your place? 

A. It is a grazing country, rolling ground. 

Q. What is the next stream north of your place ? 

A. Bear creek. 

Q. How far is that from you ? 

A. About 4 miles to that point. At the point the 2 creeks come 
pretty close together. 

Q. You speak of these cattle being Oregon cattle—the T cattle 
and the bar cattle. Did you see any.other Oregon cattle in that lot 
of 10,000? | 

A. Yes, sir; I did. I saw some I took to be Oregon cattle—trail 
cattle. 

Q. Is there any apparent difference between Oregon cattle and 
what are called American cattle in Wyoming? 

A. Yes, sir; I think there is, but I cannot describe it; but if I 
was going to buy I do not think I should be much mistaken in tell- 
ing the difference. 

Q. Would you see the difference in cattle passing your house in a 
storm ? | 
. Not in the same condition, I would not. 

. What condition were they in? 

. Fair condition; some of them were poor. 

. Did they look like range cattle or trail cattle? 

. They looked like trail cattle. 

What proportion of this 10,000 head were trail cattle? 
. I could not say; perhaps 3,000. 
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Q. Could you see this bar brand on these cattle pretty readily ? 

A. Yes, sir. 

Q. And the T brand also ? 

A. Yes, sir. 

Q. All the brands quite distinct? 

A. All that I noticed were quite distinct; they looked as 
238 if they had been put on the season before. 
Q. Did you go out among the cattle while they were pass- 

ing your place? 

A. Yes, sir; I drove them out from where I was holding my 
horses. 

Q. Right past your place? 
Yes, sir. | 
How many did you drive by there—I mean of all the cattle? 
I should think about 5,000 or 6,000 head. 
Did you ride among the cattle? 
Yes, sir. 
You say you were in the cattle business in Oregon and Cali- 
ia. How long were you in that business ? 
10 years. ? 
Are you familiar with reading brands on cattle? 
Yes, sir. 
That is quite an art, is it not? 
. It has to be acquired by some; some are quicker than others. 
A great many do easily read brands on cattle? 
. Anybody that is accustomed to it can do it, but strangers could 
not do it readily. 

Q. Is it not true that a bar brand is generally used as a tally 
brand in Wyoming? 

A. No, sir; not to my knowledge. They use a tally brand; some 
one and some another. 

Q. Do not you know that in Wyoming a bar brand cannot be 
used for any other purpose than a tally brand ? 

A. They do use it for a brand in connection with other letters. I 
am not familiar with the laws of Wyoming. 

Q. How was the hair on these cattle at that time? Was it long 
or otherwise ? 

A. Yes, sir. 


Judge Hallett said the examination was unduly protracted. 


fo 


POPOPOPSOPOPOD 


Q. Is a bar brand, so far as you know, used in Wyoming except 
for the purpose of a tally brand ? 


239 Objected to. 


Judge Hatvetr: He has already answered that. 


Redirect examination by Mr. Macon: 


Q. What direction from your place is this Goshen’s Hole ? 
A. North. 
Q. If cattle cross the Laramie 4 miles above Fort Laramie and 
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drift southeast, where would they be likely to pass with reference to 
Goshen’s Hole, west or east of it? 

A. West of it. 

Q. West of it there is a high rim ? 

A. Cattle not acquainted would have a difficulty in getting in 
there. There are deer trails. 


240 OxiveR P. Goopwin, being first duly sworn on the part of 
the plaintiff, deposes and says: 


Direct examination by Mr. McNEAL: 


Q. What is your age, name, and place of residence ? 

A. Oliver P. Goodwin ; residence now, Cheyenne; I am 48. 

Q. How long have you resided in Cheyenne? 

A. About two years. 

Q. Where did you reside and in what business were you engaged 
in the winter of 1880 and 1881 ? 

. I was living on Horse creek, and I was in the cattle business. 
At what points on Horse creek ? 

. On what is known as the Black Hills road. 

. In what direction is it from Fort Laramie? 

. It is about south from Fort Laramie and north from Cheyenne. 
How far is it from the nearest station in the railroad ? 

. I should judge it was about 45 miles from my place; to the 
nearest place on the railroad would be Chevenne. ~ 

Q. What is the nearest place on the railroad to your ranch, with 
reference to stations? | 

A. Egbert would be as near a point as any. 

Q. Do you know where Mr. Follin’s ranch is? 

A. Yes, sir. 

Q. How far from Mr. Follin’s ranch is your ranch ? 

A. My ranch from Mr. Follin’s ranch would be in the neighbor- 
hood of 40 or 45 miles. 

(. In what direction ? 

A. It would be a little west of north. 

Q. Were you residing on your ranch in the winter of ’80 and 81? 

A. Yes, sir. 

Q. How long had you resided there at that time ? 

A. I had been there about four years. 
241 Q. Did you reside there until you removed to Cheyenne ? 
A. Yes, sir. 

Q. I will ask you whether some time in December, 1880, you saw 
any considerable number of cattle drifting to the southward, the 
southeast, near your ranch, or in the vicinity of it? - 

A. No; not near my raneh; I didn’t see any. 

Q. Did you see any in your neighborhood ? 

A. Isaw some cattle there, drifting about thirty-five or 40 miles 
southeast of my place. | 

Q. Where were you at the time; where had you been? 

A. I had been down to Pine Bluffs, and was going up Pole creek. 

Q. You were on your return home from Pine Bluffs ? 
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A. Yes, sir; I saw cattle in near Egbert station, on Pole creek. 

Q. How far from Egbert station ? 

A. About two and a half or three miles right north of Egbert 
station. 

Q. In what direction were the cattle going ? 

A. They looked like a bunch of cattle that had been driven and 
stopped there; some were grazing, and some were lying down. 

Q. Did you observe the cattle ? ) 

A. Yes, sir. 

Q. How were you travelling? 

A. I was a horseback. 

Q. Did you ride through them ? 

A. I rode through them. 

. Can you state about what numbers there were, so far as you 
observed ? 

A. The bunch of cattle I noticed there, I suppose there was about 
2,000 head of them. 

—. Over what extent of territory were they scattered at the time 
you saw them? 

A. They were scattered over a mile or two at the creek ; some on 
the south side and some on the north. Some were lying down, 
some feeding, and some standing up. 

@. What time of day was it? 

A. I should judge it was about twelve o’clock. 
242 Q. Could you tell in what direction they were travelling, if 
they were travelling? 

A. I should judge from the way they looked most of the- were 
going south. 

Q. Did you notice the brands upon them ? 

A. I looked at the brands on most of them. 

Q. Can you state what the prevailing brand was? 

A. A bar brand on the right side was one brand, and there was 
a tee brand on the left side. 

@. Were these two brands on the same cattle? 

A. They were on different cattle. 

Q. Did you know from any estimate or can you now approximate 
eee of cattle branded tee and with the bar that you saw 
there { 

A. I could n’t say; there was between fifteen hundred and two thou- 
sand, to the best of my knowledge. The most of them were branded 
with those two brands; there were some few other brands that I 
noticed. 

Q. Most of the cattle were branded with a bar or tee? 

A. Yes, sir. 
fic “td what distance did you ride through them and observe 
them 

A. I rode through them considerably. 

Q. You say they were about how far south of your ranche, or 
were they south ? 

A. They were southeast about 40 miles. 
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Q. Did you observe the cattle otherwise than as to their brands? 

A. Yes, sir. 

Q. What grade of cattle were they ? 

A. They were American cattle; Western cattle. 

a In what way were they distinguished from the ordinary range 
cattle? 

A. They were a little thinner than the ordinary range cat- 
243 tie, = the Western cattle are generally large raw-boned 
cattle. 

Q. In what condition were these cattle that you speak of with the 
bar and tee brands; were they absolutely poor, or were they thin in 
comparison with the range cattle? 


Objected to as leading and suggestive. 


A. They were not in as good flesh as the range cattle, but they 
were not real poor. 

Q. Had you seen any cattle of that kind on that range before? 

A. I had not of that brand. 


Cross-examination by Mr. WriGuHrT: 


Q. How largely were you engaged in the cattle business at that 
time ? 

A. At that time I had about 1,500 head. 

Q. Running in that immediate vicinity ? 

A. No, sir. 

Q. Where were thev running ? 

A. They were running all over Wyoming pretty much. 

. About half of them on one side of the mountains and one half 

on the other side? 

A. I don’t think I had any in the mountains; they were all east 
of the mountains. 3 

Q. They were not all in Wyoming? 

A. Not exactly ; they were about as well scattered as any cattle in 
the country for the money invested. | 

Q. What was your brand ? 
. JS on the left rib and a little circle on the left shoulder. 
. Do you still own that herd of cattle? 
. No, sir; I sold the brand to John Reese. 
. How long ago? 
. About a year ago.. 
When was it they became so scattered ? 

A. After I branded them and turned them out; that was 
244 sin the fall of ’80 and winter of ’80. 
Q. That was an unusually severe winter? 


OPOrPoOp 


Objected to as not proper cross-examination. 


A. I don’t know as it was. 
Q. What was the occasion of your cattle being so badly scattered ? 


Objected to. 
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A. Because I branded them and turned them out and paid no 


attention to them. 
Q. Where did you turn them loose ? 


Objected to. 


‘A. Turned them loose on Horse creek. 
Q. How many did you sell? 


Objected to. - 


A. I sold all my cattle and I sold him my brand for him to get 
what he could find on the range. I gathered all I could find. 

Q. Where did you find the most of them ? 

A. Along on the South Platte river and some on the Republican. 


Q. Where did you bring those cattle from ? 
Objected to. 


A. They came from Texas. 

Q. Driven over the trail ? 

A. Yes, sir. 

Q. How many of them did you find? 


Objected to as not proper cross-examination. 


A. I don’t know anything about how many I found. 
Q. Have no idea of the number you found? 


Objected to for the same reason. 


A. No, sir. 
Q. Can’t say whether you found a hundred or a thousand out of 


the fifteen hundred ? 3 
A. I can’t say how many I found. 
245 (. Can you state vou found as many as eight hundred? 


Objected to. | 

A. I won’t state any number at all. 

Q. Did you see all these you did find ? 
Objected to. 

A. No, sir. 

Q. Did you see any portion that were found ? 
A. I did. 

Q. How many did you see? 

A. I saw about two or three hundred head. 


Q. What was done with the cattle that you didn’t see that were 
found ? 


Objected to. 


A. Gathered the next season. 
Q. Did you have an outfit of your own ? 


Objected to. 
A. I did. 
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Q. What did they do with the cattle that they found—bring them 
here to your ranch? 


Objected to. 


A. Yes, sir. 
Q. Have you a foreman ? 
A. Yes, sir. 
Q. Where did you stay that summer? 
A. Staid on the ranch. 
. When they would bring these cattle home you didn’t go out 
to look at them ? 


Objected to. 
A. I didn’t go out to look at them or countthem. They brought 


‘them within two or three miles and turned them loose. They were 


considered on the range. 
Q. But it was not a matter of sufficient importance for you 


246 to go down and see them? 
Objected to. 


A. I had men employed for that purpose. 
Q. What time of the year was it you saw this bunch of bar and 
tee cattle? 
. I should judge between the 20th and 25th of December, 1880. 
Was the snow on the ground at that time? 
. There was some. 
. Was it stormy ? 
It was not when I saw them. 
Had it been storming? 
. It had not been a few days previous to that. 
. How long afterwards before it began storming ? 

. I went home; when I went home I came to Cheyenne; I sup- 
pose it was five or six days, and it stormed then very bad, while I 
was In town. 

Q. How far is it from Cheyenne to your ranch? 

A. About thirty miles. 

Q. Is it south of Bard’s ranch ? 

A. Yes, sir; south of Bard’s. 

Q. In what direction is Fort Laramie from your ranch ? 

A. It is a little east of north. : 

Q. In your judgment, Mr. Goodwin, how far is it, in miles, east of 


north ? 
A. Ishould judge it would be between ten or fifteen miles east of 


north ; ten miles any way. ; 
Q. Locating a herd of cattle at the Fort, in a storm blowing from 


the northwest sufficiently to drift them, and continuing for a week, 
where would it take them ? 


Objected to as not cross-examination. 


A. It would depend upon where the cattle would start from. If 
they would go right there from Fort Laramie they would go up 
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Deer creek to Cherry creek, up Goshen’s Hole, and come out. If 
they would go east of Fort Laramie they would go down 
247 into Goshen’s Hole and come out at Bear creek where it 
empties into Horse creek. 
Q. Is the junction of Bear creek and Horse creek east of Fort 
Laramie, on a line drawn north and south ? 


Objected to. 


A. Yes, sir. 7 

Q. How far is that place from the track of the Union Pacific 
railroad ? 

Objected to. 


A. I should judge about thirty-five miles. 
Q. Is it not a fact that if the storm is sufficient to drift cattle that 
it drifts them with the storm ? 


Objected to. 


A. They generally drift right with the storm. 

Q. You say if the cattle drifted south from Fort Laramie they 
would strike Deer creek? 

A. Yes, sir; they would strike Deer creek. 

Q. How far is Deer creek south of Fort Laramie? 

A. Deer creek empties into the Laramie river this side of Fort 
Laramie and heads in the hills about seven miles. The head of it is 
about seven miles south of Fort Laramie, and it empties into the 
Laramie river. 

Q. If they drifted right up Deer creek they would strike the main 
ridge there? 

A. They would strike the ridge and go out Fox creek. 

Q. Cattle drifting up Deer creek to the summit of the ridge with 
a big storm from the northwest, which way would they go after they 
struck that ridge. 


Objected to. 


248 A. They would go right over; they would strike the bluffs 
of Goshen’s Hole, and it would be impossible to get up or 
down it. 


Q. They would still continue south ? 

A. They would have to. 

Q. Is there not a great many cattle in — about Goshen’s Hole in 
the winter ? 


Objected to. 


A. There is a good many cattle generally around the Hole. - 
Q. It is a favorite stopping place for cattle during the winter? 


Objected to. 
A. I don’t know about that. 


Q. How far east of Cheyenne is Goshen’s Hole? 
A. It is but very little. You take a line from Fort Laramie, and 
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Fort Laramie will be on a due line north from this place. It would 
take you right through Goshen’s Hole. 
Q. Then you claim Goshen’s Hole is due north from Cheyenne ? 


Objected to. a” 


A. It is not directly, but very near it. 

Q. How many range cattle were there in this bunch that you 
saw ! 

A. I could not tell. 

Q. Did you make any estimate as to number ? 

A. No, sir; not as to range cattle. 

(. Did you estimate the entire bunch, range cattle and all, in 
getting these figures ? 

A. The entire bunch. 

Q. You think there was from two to three thousand head in the 
entire bunch ? | 

A. Fully three thousand head. 

Q. Can you estimate the number of bar cattle you saw there ? 

A. No, sir. 

Q. And the number of tee cattle you saw there? 

A. No, sir. 
249 Q. Were they bunched pretty close together or scattered, 
feeding ? 

A. Scattered for a mile or so on both sides of the creek. Some 
were feeding and some lying down. 

Q. You were on your way from Egbert home? 

A. No; I was not; it was Pine Bluffs. 

Q. And you stopped and took the time to go around through 
these cattle to see who they belonged to? 

A. I stopped to see if I could find any of mine amongst them. 

Q. Were you acquainted with Mr. Mann, the plaintiff in this 
suit, at that time? 

A. I had met him once in Nebraska City, and was not much 
acquainted with him. 

Q. When did you first meet him after seeing these cattle ? 

A. I believe the first time I seen him was about very near 18 
months afterwards. 
. The spring of 1883? 
. About that time. 
Did you have a son working for him before that time? 
No, sir. 
Did you ever have a son working for him? 
. No, sir; I had a son-in-law working for him. 
What is his name? 
. William Hudspoth. 
. Where was this son working ? 


Objected to as not proper cross-examination. 


A. He was working up in White River and Running Water. 
Q. When was it he was working for him? 


Objected to. 
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A. Worked for him, I think, in ’82 and ’83. 
Q. Was he employed for the purpose of finding these identical 
cattle ? 


Objected to. 


250 A. No, sir; not for finding these identical cattle. 
Q. What was he employed for? 


Objected to. > 


A. To hunt up the G bar brand. 

Q. When did you first have your talk with reference to these bar 
cattle and tee cattle ? 

A. I don’t remember when it was; it was some time about the 
time he was hunting his cattle and making inquiries. 

Q. You can’t remember what year it was? 

A. I think it was in ’82. 

@. When did you then see him ? 

A. He came to my ranch then; I met him at the Interocean. 

Q. What in time in the year 1882 was it he came to your ranch ? 


Objected to as not proper cross-examination. 


A. In the fall of ’82, I think it was. 

Q. Did you then tell him about having seen these cattle ? 

A. We had a talk about it. I told him about seeing cattle with 
these brands. I didn’t know that they belonged to him at that 
time. 

Q. At that time did he claim they did belong to him? 

A. He did. 

Q. Now, Mr. Goodwin, I will get you to state what interest vou 
have, if any, in the result of this suit. 

A. I have none at all. 

Q. There have been no promises made to you for your testimony 
in any way, shape, or form ? 

A. No, sir; nothing been promised or talked of or expected. 

Q. I will ask you, as a cowman, whether cattle crossed at the 

Platte river in a northwesterly storm sufficient to drift cattle, 
251 would they come into the place where you saw them natu- 
rally or probably ? 

A. They could not get well below that, because if they got below 
they would strike Pine Bluffs. ‘hey cannot well go farther east 
than along in about Egbert; that is west of Pine Bluffs. Anybody 
that is acquainted with the country knows about how the pass is. 
They would have to go out west of Hoshen’s Hole. They would 
have to come up what is called Little Horse creek. That would 
fetch them out above Egbert station. If they struck east they would 
strike into Pine Bluffs. 

Q. In a storm that drifts cattle, if they come to an obstruction, 
do you mean to say that they will face the storm or go at right 
angles with the storm? 


Objected to. 
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A. If they come to an obstruction they will be apt to stop and 
bunch up for awhile. 

Q. The inclination of the herd, all the while, being to go with 
the storm and not go against it? 


Objected to. 


A. I have seen cattle turn around and face it—those were cattle 
that have been kept on the ranch—and knowed if they turned 
around they would get back to the house and shelter. 

Q. That does not apply to range cattle? 

A. I don’t know as it does. SRE 

(Signed) OLIVER P. GOODWIN. 


.252 Strate oF WyomiIna, \ 


County of Laramie, 


I, J. G. Pratt, a notary public in and for said county of Laramie, 
said Territory, do hereby certify that the reason for taking the fore- 
going deposition is, and the fact is, that the testimony of the said 
witnesses for the plaintiff in the said cause in the caption of said 
deposition named is material and necessary for the plaintiff in the 
cause named in caption of depositions, and that the said witnesses 
and each of them reside, and at the time of the taking of said dep- 
ositions did reside, at a greater distance than one hundred miles 
from the city of Denver, State of Colorado, where the court in which 
said cause is pending and is to be tried is appointed by law to be 
held. 

I do further certify that on the seventh day of April, A. D. 1885, 
at ten o'clock a. m., at the office of W. W. Corlett, Esq., counsellor- 
at-law, in the city of Cheyenne, in the county of Laramie, Wyoming 
Territory, I was attended by Robert T. McNeal, Esq., attorney for 
the said plaintiff, and Hugh Butler, Esq., and L. R. Rhodes, Esq., 
attorneys for said defendant, and by the said witnesses, H. M. Mantz, 
Frank E. Howe, J. M. Whitney, Daniel Fallen, and O. P. Goodwin, 
who were of sound mind and lawful age, and the said witnesses were 
by me severally sworn and cautioned to testify to the truth, the 
whole truth, and nothing but the truth in the said cause aforesaid, 
and the said depositions of said witnesses were reduced to writing 
in the presence of them and in my presence by R. C. Morris, Esq., 

and from their statements, and after carefully reading the 
253 same the said witnesses severally subscribed the same in my 

presence. I have retained the said depositions in my posses- 
sion for the purpose of sealing and directing the same and transmit- 
ting the same, with this certificate of the reasons aforesaid for the 
taking the depositions, by mail into the court for which the same 
were taken. | 

And I do further certify that I am not of counsel nor attorney 
for either of the parties in the cause in said caption and depositions 
named nor am I in any way interested in the event of the said 


cause. 
21—147 
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Witness my hand and notarial seal April 23, 1885. 
(Signed) JOS. G. PRATT, 
Notary Public, Laramie Co., Wy. Terr’y. 


In the Circuit Court of the United States for the District of Colorado. 


JEREMIAH J. Mann, Plaintiff, 
vs. Ps 
THE ARKANSAS VALLEY CATTLE Company, Defendant. 


To the above-named defendant and to Hugh Butler, Esq., its attor- 
ney: 
Please take notice that on the 7th day of April, A. D. 1885, com- 
mencing at the hour of ten a. m. of said day, at the office of W. W. 
Corlett, Esq., counsellor-at-law, at Cheyenne, in the Territory 
254 of Wyoming, we will take the examination and depositions 
de bene esse of Frank E. Howe, H. M. Mantz, Daniel Fallon, 
James M. Whitney, and O. P. Goodwin on behalf of the plaintiff in 


the above-entitled cause. 


The reason for the examination of the said witnesses is, and the fact 
is, that the said witnesses, and each of them, reside beyond the said 
district, and at a greater distance than one hundred miles from the 
city of Denver, where the court in which the above-entitled cause is 
pending and to be tried is appointed by law to be held; and the 
said depositions, when so taken and certified into court, will be read 
in evidence on behalf of the plaintiff in the trial of the said above- 
entitled cause. | 

In case the said depositions are not completed on the day afore- 
said the examination of the said witnesses will be continued at the 
same place from day to day until the examination of all the said 
witnesses attending shall be completed. 

Very respectfully, your obedient servants, 
(S’g’d) WELLS, MACON & McNEAL, 
Plaintiff's Attorneys. 


Dated at Denver, Colorado, this 28th day of March, A. D. 1885. 
Received a copy of the foregoing notice this 28th day of March, 


A. D. 1885. 
(S’g’d) HUGH BUTLER, 


Defendant’s Attorney. 


DANIEL FALLON, witness for plaintiff, sworn, testified: 


Direct examination: 


I am 45 years old and reside at Muddy creek, Laramie county, 
Wyoming Territory ; | have resided on Muddy creek for 12 years, 
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but not permanently; in the fall of 1880-’1 I was stopping there 
art of the time, engaged i in the horse and cattle business. 

Q. Will you locate your ranch as to the junction of the Laramie 
and Platte rivers, how far, and what direction ? 

A. Ft. Laramie i is about 90 miles north or northwest, I think. I 
am now residing on my ranch at the same place. I think I was at 
the ranch part of the time in the early part of December, 1880, liv- 
ing there temporarily. I was there from the 15th to the 22d. 

Q. During that time, the time of your stay at the ranch in De- 
cember, state whether you saw any stray brand of cattle pass your 
ranch eastward or southward. 

A. Yes, sir; on several occasions. 

Q. What was the character of the weather at the time? 

A. From the 18th to the 21st, I think, was stormy weather. Dur- 
ing the stormy weather between three thousand and four thousand 
head passed, I should judge. 

Q. Did you notice any strange cattle among them? 

A. I did. ' 

Q. What were they? 

A. One was a T brand on the left side and the other was a bar 
brand on the right side. 

Q. Both brands on the same side of an animal or on different 
sides of animals? 

A. On differnt sides of animals. 

Q. Of this brand T and bar I will ask you to state as nearly as 

you can estimate at this time the number of cattle passing 
256 your place in December. 
A. I was inclined to believe that I saw from 1,500 to 2,500 
head of that brand. 

Q. Of the two eoeene brands, you mean? 

A. Yes, sir. 

Q. What direction were they going when you first observed them? 

A. They were going east. 

Q. Did you observe them change their course at any time? 

A. Yes, sir. 

Q. At what place, and what cause? 

A. They changed their course about half a mile from where I 
first observed them, after they come in across the Muddy creek ? 

Q. Then what course did they go? 

A. South. 

Q. How far are you from any station of the U. P. railroad ? 

A. I am six miles from Egbert station; two miles and a quarter 
or two miles and a half from the Tracy side track, and about eight 
miles from Pine Bluff. 

Q. Which direction is Egbert station from that place? 

A. Northwest. 

Q. And Pine Bluff? 

A. Northeast. 

(). After these cattle passed did you have any occasion to go 
among them for any purpose? 

A. Yes, sir; I saw some of my cattle among them, and I went to 
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cut them out and turn them back—some cows I was holding there 
that winter. I went amongst them. 

Q. How far did you go to reach your cattle? 

A. At what time? 

Q. When you tried to cut them out. 

A. I went down to the creek—that is, down about halfa mile below 
my ranch. 

Q. In mixing with these cattle and to cut your cattle out did you 
observe those brands? 

A. Yes, sir. | 

Q. After that did you succeed in cutting your cattle vei on that 

occasion ? 
257 A. No, sir. 
Q. Did you afterwards have occasion to follow up those 
cattle for any purpose? — 

A. Yes: as soon as the storm ceased I went after them and got 
some of them back. 

Q. How far down and in what direction did you go to get your 
cattle? 

A. I went south, and between 15 and 18 miles. 

Q. Did you find your cattle? 

A. I found some of them. 

Q. Did you find these catttle or a portion al them that had passed 
your house bearing these two brands, the T and bar? 

A. No; I did not notice any of that brand afterwards. After the 
first day I was out I did not notice any of that brand you have refer- 
ence to. 

Q. Where you found your cattle were any of the other cattle that 
drifted past found ? 

A. Yes; I would suppose there was cattle, range cattle, that had 
drifted, were in that vicinity—a number of them. 

Q. Were your cattle grazing or drifting when you overtook them ? 

A. Grazing. 

Q. And you say the range cattle, some of them, had stopped there 
with your cattle? 

A. I had reference to the cattle that belonged there, such as the 
circle R and other brands that were belonging to that range there. 

Q. They had stopped and gone to grazing ? 

A. A part of them had stopped. 

Q. But I understand you to say that at that time when you went, 
a day or two afterwards, to get your cows and found them you did 
not see any of these bar and T cattle? 

A. I did not see them. 

Q. Was there some snow on the ground ? 

A. Yes. 
258 Q. Did you notice any evidence of their het passed 
further south than where you found your cattle ? 

A. Yes; you could see different trails going south. 

Q. How far is your place from the South Platte river—say Fre- 
mont’s Orchard ? 

A. Well, I don’t know exactly. It is somewhere between 60 and 
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70 miles; I should say between 50 & 70 miles. I cannot give you 
the distance exactly. 

Q. And you followed some 15 to 18 miles, and how far beyond 
do you think you could see the trail of the cattle that had gone, after 
you had left? 

A. I could see the trail probably for a few miles—that is, you 
could notice the trail for a distance. 

Q, In what condition or flesh were these cattle that bore the bar 


| and T brand ? 


A. They were not as fat as our range cattle. 

Q. Did you observe anything about the cattle that indicated they 
had been driven a considerable distance that season ? 

A. That was the impression I formed, that they were cattle that 
were driven in on the range. 

Q. Did you notice any cows among those T or bar cattle ? 

A. I noticed some cows among them with the bar brand. 

@. Do you remember seeing any cows with a T on? 

A. No; I can’t say that I did. 

Q. About what proportion do you think there was of T and bar, 
if you made any such estimate at the time? 

A. I don’t remember making any such estimate. 

Q. You have had occasion to search for cattle down on the South 
Platte, have you not? 

A. Yes, sir; I was on the round-ups several years. 

Q. Do you know where Fremont’s Orchard is? 

A. Yes. 
259 Q. Do you know where Hipsley Bottom is? 
A. Yes. 

Q. You think it is somewhere between 50 and 70 miles from your 
place? | 

A. Yes. 

Q. Between the place where you overtook your cattle and drove 
them back, what is the character of the country down to the South 
Platte—say Fremont’s Orchard ? 

A. Rolling prairie. 

Q. Nothing to prevent cattle going right on ? 

A. Nothing. 

Q. If they kept in the general direction they were going when 
you saw them last or in the direction the trail was going when you 
saw them last, about what point of the Platte river would they 
strike ? 

Which question was objected to by counsel for defendant as in- 
competent, which objection was overruled by the court; to which 
ruling of the court defendant, by its counsel, then and there duly 


excepted. 


A. Well, I should think they would strike in that vicinity. 

Q. What vicinity ? 

A. In the vicinity of Fremont’s Orchard. 

Q. Did you ever see any of these cattle afterwards—I mean the 


T and bar cattle? 
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A. I don’t remember ever seeing them after. 

Q. Did you hunt the next season, round-up season, down towards 
the South Platte for your cattle ? 

A. Yes. 

Q. Did you observe any of them at that time ? 

A. I don’t remember now that I did. 

Q. Did you look south of the South Platte or keep your men and 
yourself north ? 

A. I have been on the south side of the river during the round- 
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Li ups. 

Wi Q. In 1881? 

il A. Yes, sir. 

ai 260 Q. You do not remember seeing those cattle then ? 
1 A. No, sir. 


Q. About how much snow was there on the ground when you 
found your cows? 
A. Well, I don’t remember distinctly how much there was ; prob- 
ably six or eight inches. : 
. Was the ground covered in all places? 
. Yes; pretty well covered. 
ag cattle, you say, were crossing when you overtook them ? 
es. 
. How much snow was there where they were crossing ? 
. There was considerable; to the amount I have stated, six or 
eight inches. I am not positive as to that. I know there was a fair 
portion of snow. 
Q. Were these cattle that you noticed with a bar and T brand in 
a condition that would enable them to travel quite well and stand a 
pretty good drift without starving ? 


(Objected to.) 
The Court: Hestated their condition. 


Q. Did you see a good many of the cattle that passed your place 
on that occasion afterwards on the round-up the next season ? 

A. I saw a good many of the different brands that I saw pass that 
time. 

Q. You saw cattle of the same brands? You do not know 


whether they were the same cattle or not? 
A. No, sir. 


>OPOPO 


Cross-examination : 


Q. How long have you been in the stock business ? 
A. Eleven or twelve years. 
Q. All of that time at the same place ? 
A. Yes, sir. 
Q. How many cattle had you ranging in that vicinity in 
261 =the winter of 1880-1? 
A. Well, I estimated I had between two and three hun- 
dred head. 
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Q. Over what extent of country did the two and three hundred 
head range ? 

A. They ranged from the railroad to Julesburg, Crow creek ; at 
least I found some. I found an odd one between Julesburg and 
clean up to Coal Springs. 

Q. I mean the distance. How long one way and how wide the 
other? 

A. From seventy one way and probably from eighty to ninety 
and one hundred miles the other. 

Q. What was your brand ? 

A. DF. 

a. On which side? 

. On the right hip and left side. | 

Q How ~ north of your ranch was the extreme north limit of 
sar ¥ ran 
Wall, the range is along the line of the road, I suppose; that 
is mg I consider my range. 

Q. That is right close to your place? 

A. Yes; right on my line. 

Q. So your cattle went most to the south and east from that 
oint ? . 
A. Well, I found some of them east and south and west from that 

oint. 
: Q. How many of your cattle passed in this lot of three, four, five, 
or six thousand head ? 

A. I thought there was about fifty head. 

Q. How many did you turn back in the storm ? 

A. About 25. 

Q. How many did you find the following spring that you had 
not found before? 

A. Well, I don’t remember now. 

Q. Where did you find those that you did find the following 
spring ? 

A. I found them upon that range. 

Q. What part of the range? 

A. I found some, as I have already stated, down between Jules- 
burg and the river. From there I found some on up to Crow, on 

the Platte and on Crow. 
262 Q. How many did you find in the vicinity of Fremont’s 
Orchard ? 
I could not tell you that, not now. 
No recollection as to that ? 
No, sir. 
Did you find any on the south side of the Platte % ? 
I did. 
In 1881? 
Yes, sir. 
How many? 
T think I found five or six. 
How far from Fremont’s Orchard ? 
. I think I found two about 15 miles east of Fremont’s Orchard. 
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Q. On the south side of the Platte ? 

A. Yes, sir. 

Q. Who had charge of that round-up? 

A. J. W. Snyder. 

Q. Were these cattle collected in that round-up ? 

A. Yes. 

Q. Were these two head of cattle found by yourself before the 


round-up, or were they picked up during the round-up ? 

A. In the round-up; that is my impression. 

Q. How many of your cattle were found altogethet in that 
round-up in the spring of 1881—I mean the round-up of Snyder on 
the south side of the Platte ? 

A. How many were found on the south side of the Platte on that 
round-up? 

. Yes? 

. Four or five or six hundred. 

Did you take part in that round-up yourself? 

. I did. 

How much time did you spend in that round-up? 
. I spent about six weeks. 

In that particular round-up ? 

Yes. 

And you found four or five head of your cattle ? 

. On the south side of the Platte. 

Did the round-up of Snyder extend to the north side of the 


Platte ? 

A. Yes, sir. 

Q. How many of your cattle did you find in the north side on 
that round-up? 

A. I could not tell you definitely how many. 
263 Q. As near as you can recollect ? 
A. I found probably 50 head or more. 
Q. How many JHD cattle did you see in this lot that passed your 
lace ? 

r A. Probably 500 head. 

Q. Were any of these cattle turned back at the time you saw 
them ? 

A. No, sir. 

Q. The last time you saw those cattle they were south of your 
place, crossing? 

A. ‘Yes, sir. 

Q. How far were they from the Muddy ? 

A. 15 or 18 miles. 

Q. Did you see any JHD cattle in the round-up of 1881, on the 
south side of the Platte? 

A. I believe [ did. 

Q. How many? 

A. I could not tell you. 

Q. Give an estimate ? 

A. Never made no estimate. 
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~ Q. Can vou tell whether you saw three, four, or five, or one hun- 
dred, or fifty, or how many ? 

A. I will tell you that I believe I saw three. 

Q. Did you see as many as 20? 
- A. Well, I would not swear that. 

Q. Where did you see these three, on the north or the south side 
of the Platte ? 

A. On the south side. 

Q. a they collected in this round-up of 1881 ? 

es. 

Q. Did you see any of these cattle on the north side of the Platte, 
of JHD? 

A. Yes, sir. 

Q. How many did you see on the north side ? 

A. I must of seen several thousand of them. 

Q. Of the CY brand, how many of that brand did you see in this 
lot that passed your place ? 

A. I could not tell you. I remember seeing the brand, but how 
many 

Q. Did you see a few head or a few hundred head ? 

A. I saw a few head. 
264 Q. As many as fifty or one hundred ? 
A. I would not say. 

Q. Can you tell whether you saw 50 head or several hundred head 
of that brand? 

A. I would not undertake to say at the present time. 

Q. To whom did that brand belong ? 

A. Judge Carey. 

Q. Did you see any of these cattle in the spring of 1881 on the 
south side of the Platte? 
. It is my impression that I did. 
How many? 
. I would not state. 
Do you know where Judge Carey’s range is? 
. I think I do. 
Do you know where the CY cattle ranged at that time? 
. Tam not positive. : 
What is your recollection as to where they did range? 
. I think their headquarters was on Horse creek or on the 
12-Mile range. 

Q. How far were the headquarters on Horse creek from your 
place? 

A. Fifty or sixty miles. 

Q. You say that these cattle were going east when you first saw 
them ? 

A. Yes, sir. 

Q. How far is that place from the Muddy ? 

A. My place is on the Muddy. 

Q. lf they continued their course east would they have crossed 
the Muddy? | 
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A. Yes; well, I don’t know as they would, because the Muddy 
sinks a short distance east of where my range is. | 

Q. You say they did cross the Muddy ? 

A. Yes. 

Q. Tocross the Muddy they had to go due south, had not they, 
nearly ? 3 

A. They were on the Muddy stream at the time—that is, they 
were running parallel with it—and they went about half a mile and 

crossed over. 
265 Q. And then they turned almost due south? 
A. Yes, sir. 

Q. About what date was it that the cattle crossed the Muddy— 
what day of the month? 

A. I could not give the exact date. 

Q. Did the whole lot cross at the same place? 

A. No; they did not; there were cattle passed down below that, 
but on this particular occasion the larger part of them passed at this 
one particular place. , 

Q. How many days were occupied in passing ? 

A. Well, they were passing there two or three days. 

Q. Then this whole number of 6,000 or 7,000 head passed in two 
or three days? : 

A. Yes. Did I say 7,000 head? 

Q. No; you said three, four, five, or six thousand head. They 
all passed in two or three days? 

A. Yes. 

Q. Were these various brands of cattle all mixed in together 
pretty well, or did they go through in bunches? 

A. Our range cattle were pretty well mixed—that is, the native 
range cattle were pretty well mixed—the different brands were 
mixed up. 

Q. Did the T cattle go by themselves ? 

A. They appeared to go in a body by themselves. 

Q. Did the ae cattle go by themselves? 

A. I thought the bar and the T were mixed. 

Q. Not mixed with the other cattle? 

A. Well, there was a kind of a mixture; these Western cattle ap- 
peared to keep more in a body together. 

Q. How did vou estimate that you saw between 1,500 and 2,000 
of these cattle? 

A. J guessed at it. 

Q. How many of these cattle did you see in any one bunch? 

A. I can’t say that I see them in different bunches; they 
266 seemed to be going along in a continuous stream. 
Q. How many days were the bar cattle and T cattle in pass- 


- Ing your place? 


A. I could not answer that question, I don’t think. 

Q. Did they all pass in one day or were they two or three daysin 
passing that place ? 

A. There were cattle passing two or three days there. 
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Q. Do you mean to say that the bar and T cattle were to be found 
from the front to the tail of that lot of cattle ? 

A. The impression that I got at the time was that they were mov- 
ing along together. 

Q. Were they in the front or the rear of the procession ? 

A. ‘They seemed to be the main portion of the procession. 

@. Were they in the front or rear or in the middle? 

A. I might say that they were front, rear, and middle, the other 
range cattle being the less numerous. 3 

Q. If these cattle had leaders, the leaders werescattered all over 
the herd, were they not? 

Ans. No; I don’t think they were. a 

Q. How far is Hipsley Bottom from Fremont’s Orchard ? 

A. I don’t know. 

Q. You say that you have been in the cattle business for about 12 


‘years in Wyoming? 


A. Eleven or twelve. 

Q. Are you a member of the Wyoming Stock Association ? 

A. No. 

Q. Have you ever been indicted in the courts of Wyoming for 
the offence of cattle-stealing ? | 

A. I was indicted on a trial before a petty jury and I was honor- 
ably acquitted. 

(). You were indicted for that offence; you say you were ac- 
quitted ? 

A. Yes. | 

Q. Was the principal witness in the case present at the trial ? 

A. Yes, sir. 

Q. What court was that case tried in ? 
267 A. It was tried in the first judicial district court of Wyo- 
ming, Laramie county. : 

Q. You stated a few minutes ago that Mr. Snyder had charge of 
this round-up on the South Platte ? 

A. That was my impression. 

Q. Are you certain of that? ~ 

A. Well, yes; I feel pretty certain. 


Redirect examination: 


Q. If there is any explanation you want to make about this in- 
dictment you make it to this jury—how it came to be found, and all 
that sort of thing. 

A. Yes, sir. Well, I suppose that is for my benefit and the ben- 
efit of the jury. The facts were that at the time I was indicted or 
prior to that time I was engaged in the manufacturing of brick, and 
I became embarrassed. ‘There were a couple of men who knew my 
circumstances, and they had an idea that if they did not scare me 
out at the time to pay them that they would lose their money be- 
fore the fact beeame known that I was bankrupt; so this job was 
put up at that time on that account for to get the money out of me. 
I intended to pay them, and have since paid all my labor—all the 
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labor that was contracted at the time. There was another motive 
that actuated. I was a candidate for justice of the peace of Chey- 
enne precinct, and the matter was allowed to run until the Friday 
preceding the Tuesday of election. I was then arrested. It wasmy 
belief and the belief of all those who were 


Objected to. 
The Court: He can state his belief; he can give his explanation. 


Q. State you belief as to the cause of the arrest. 

268 A. I know there was a political motive as well as @ personal 

motive, actuated by animus, in fetching forward that prosecu- 
tion. It was asked of me by members of the grand jury if it was 
my desire, if there was a reasonable justification for it—if I should 
desire to be acquitted.. I said: “No; I have no desire to be ac- 
quitted. I want a fair investigation in the case, a public investiga- 
tion of the case, and then the public will know whether I am ac- 
quitted honorably or not.” The result was that on my trial I was 
honorably acquitted. I had a majority of the best men of Chey- 
enne—among them was Gov. Warren, who is now Governor, Jolin 
F. Coe, and a majority of the prominent men—to come and testify 
as to my past character, which was said to be unquestioned, both as 
to morality and honesty. The jury were out long enough for to 
choose a foreman and to render a verdict. They were gone, I be- 
lieve, ten or fifteen minutes. I was acquitted in that time. 
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Hit Q. You say some of the grand jury asked you if you wanted to be 
Hil acquitted; do you mean in the grand-jury room? 
al A. They asked me, if there would be a favorable showing, which 
i : would be my desire. 

Hie Q. That is, in the grand-jury room ? 

Hi A. Yes. | 

pea Q. You preferred to have an indictment found and a public trial ? 
aie A. Yes. 
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Recross-examination: 


Q. Were you called before the grand jury sitting as a body? 

A. No, sir. 

Q. Did you have any conversation with the grand jurors about 
your case, sitting as such ? 

A. No, sir. 
269 Q. When you say that you had a conversation with the 
grand jury what do you mean? 

A. I meant members of the grand jury. 

Q. Was that before or after you were indicted ? 

A. Before I was indicted. 

Q. Do you mean to say that you had a conversation with mem- 
bers of the grand jury about your case before you were indicted ? 

A. There were some of them spoke to me about it. 

Q. Who was the complaining witness in that case ? 

A. A man named Bob Neale. 
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270 Joun WaceERs, a witness for the plaintiff, testified as follows: 


Direct examination: 


Q. Where do you live? 
A. I live in Loveland, Colorado. 
Q. What is your business there? 
A. Iam a ranchman. 
Q. You mean that you are farming—raising wheat, etc.? 
A. Yes, sir. 
Q. Have you any cattle? 
A. Very few. 
Q. Just such as you use about your place? 
A. Yes, sir. 
Q. Have you ever been in the cattle business, as an employee or 
as the owner of cattle? 
A. Yes, sir; both. 
Q. How long have you been engaged in the cattle business—in 
driving cattle and handling cattle—in Colorado? 
A. About 10 or 11 years. 
Q. How much for yourself? 
A. I worked cattle along for very nearly all the time and got 
wages at the sane time. 
Q. You had some cattle and were also an employee? 
A. Yes, sir. 
Q. Who were you employed for last, before you went to farming ? 
A. Wilbur French. 
Q. How long were you engaged for him ? 
A. I worked for French, off and on, I guess, five or six years 
maybe more. 
Q. Were you engaged for Mr. French in the summer and spring 
of 1881 ? 
A. Yes, sir. 
Q. Were you in any round-up that season? 
A. I was on the eastern round-up. 
Q. What country did that round-up cover? 
A. It goes from the Muddy to the Republican and through that 
country—the south side of the Platte. 
271 Q. Mr. Fallon spoke of a Muddy on which he lived in Wyo- 
ming; is that the same Muddy you are speaking of? 


No. 

Q. Explain to the jury where that Muddy is. 

A. That Muddy is on the south side of the Platte; it heads in here 
towards the Sandy. 

Q. It lays out east here somewhere ? 

A. It runs south of the Platte—that is, it runs into the Platte, but 
heads south from the Platte. 

Q. It is east of Denver? 

A. Yes, sir. 

Q. During that season about how long were you working on » that 


round-up? . 
A. About two months, I guess; close on that; in the neighborhood 


of that. 
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Q. You did work on the south side all the time, did you ? 
A. Yes, sir. The south side of the Platte, you mean? 
Q. During the time you have been engaged in handling cattle 
have you ever seen any Oregon or Western cattle ? 
. Yes, sir; I have seen Western cattle. 
. Can you distinguish them from the common Colorado cattle? 
. I think I can. 
. Before 1881 had you seen any Oregon cattle? 
. Yes. sir. 
. Whose cattle had you seen? ,. 
. I had seen them at Metcalf’s along that time. 7 
. Did you ever see any belonging north of the Platte? 
. Iseen cattle, I suppose, belonging north of the Platte— Western 


cattle 


OPOY 


rPOPrO> 


. Did you know the owner or owners of them ? 
A. I do not knew as I could say. I would not say. I could not 
tell the brands or name of the men. I knowI have seen them. 
Q. During this round-up of 1881 did you see any Oregon or West- 
ern cattle? 
A. Yes, sir. 
272 Q. Did you observe any brands upon any of them? 
A. I did not take particular notice in the spring of 1881 ; 
I just supposed that they were Northern cattle, these cattle I see ; 
I thought they were Northern cattle, the cattle I see, and paid no 
attention to them. ; 
Q. You don’t recollect ; you could — now state any of the brands? 
A. Not in the spring of 1881; I could not. 
Q. About how many of these Oregon cattle did you notice in the 
round-up of 1881? | 
A. I noticed several head. 
Q. Did you see 300 or 400 or 500, or anything of that sort? 
A. I suppose 500 or 600. 
Q. Any cows among them ? 


A. There were some cows. 
Q. Can you distinguish between an Oregon cow and a Colorado 


cow as well as you can between the steers of those stocks? 

A. I don’t know as I could yuite as easy. 

Q. Were you on the round-up in 1882? 

A. Yes, sir. 

Q. Whose outfit were you working with in the fall of 1882, if you 
worked in that fall? 

A. I was with my own part of the time and Pierre Legrange part 
of the time. 

Q. Who was Pierre Legrange working for? 


A. Bloomfield. 
Q. You may state whether, as you worked with Pierre Legrange 
in the fall of 1882, he gave you any brands to look out for for his 


employer. | 
Objected to. Overruled. Defendant excepts. 


A. He did. 
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Q. What brands did he tell you to look out for? 
A. T on the left side and bar on the right. 


Defendant’s counsel moves to strike out answer. Motion denied. 
Exception. 


273 Q. What time in the fall was that? 
A. I went home in July; that was after July; some time 


_ In the fall. 


Q. As late as September, do you think ? 

A. It was the last of August or the first of September, I think. 
It might have been the middle of September; I never kept no 
dates. 

Q. Did he also state what kind of cattle they were that you were 
to look out for? 


Objected to. Overruled. Defendant excepts. 


Q. I ask you if he stated anything as to the kind of cattle, the 
breed or stock, as well as the brands? 

A. He told me Northern cattle—Oregon cattle. 

Q. Tell the jury what you did towards assisting in looking for 
these cattle and bringing them in when you found them. 

A. I went to work and looked for the brands, and when I found 
one I cut it out. 

Q. State to the jury about how many cattle of that kind were 
found and brought in that fall,as well as you can estimate it at this 
time. 

A. There were some found that were not brought in. 

Q. How many in all did you and Legrange gather in, to the best 
of your judgment, that fall of those cattle ? 

A. There must have been in the neighborhood of 400 or 500. 

Q. What as to sex? 

A. They were cows and steers. 

Q. Did the cows have some calves with them ? 

A. I seen a few calves. 

Q. You mean that you gathered in four or five hundred, you and 
Legrange, together. 

A. Cut them out. 

Q. What instructions did he give you about those that were near 

the pasture there? 
274 A. Those—he said not to cut any that was on the head of 
the Muddy. 

Q. Leave them ? 

A. Yes. 

Q. Do you mean that of the number that you brought in, exclu- 
sive of those that were left on the head of the Muddy, there were 
400 or 500 brought in? 

A. Well, there was somewheres in that neighborhood, as well as 
a man could guess at it; I did not count them. 

Q. About how many were up there on the head of the Muddy? 

A. I did not cut them out or I did not pay much attention to 


thein ; I saw some up there. 
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Q. Tell the jury the best of your judgment. 

A. Three or four in one round-up there. 

Q. When they were brought in, those four or five hundred brought 
in, by you what was done with them—who took charge of them ? 

A. I never brought them in; we cnt them into the Pealvey on the 
round-up. 
. Into whose calvey ? 
A. Bloomfield’s. 
. The calvey that Legrange had control of? 
Yes. 
. After that you paid no further attention to that ? 
. No, sir. 
- When he told you to look out for these cattle first what did 
he say about there still being some of these cattle out to look for? 

A. He gave me those two brands, and he says: “ There is some of 
these cattle out; look for them, their brands; you want to look 
close for them. You ain’t looking on the right side. You cut the 
Hermann cattle some of the time, and when you look for them you 

notice close that. bar on the right side.” 
275 Q. Do you know whether at that time Bloomfield was 
gathering cattle to deliver to the cattle company ? 

A. I don’t think he was at that time; there was some talk of the 
company. 

Q. You heard of the company at that time, did you? 

A. Yes, sir. 

Q. Were you on the round-up in 1883? 

A. No, sir. 

Q. You may state about where those cattle were found that you 
did find. 

A. Some at the mouth of the Bijou, and there were some on 
Beaver and some on Little Beaver. 

Q. This was on the south side of the Platte river these cattle were 
found ? 

A. Yes, sir. 


Cross-examination: 


Q. For whom were you working in the spring of 1881? 
A. French and myself. I was working under French, for French, 
in his employment. 
Q. What is his first name? 
A. Wilbur. 
Q. Where does he live? 
A 
Q 
A 


& 


OPOPO 


. Lost Creek. 
. What county ? 
. Weld county. 
. How long did you work for yourself and himself in the spring 


© 


| and summer of 1881? 


A. Worked all summer. 

Q. Did you take part in the spring and fall round-ups both ? 

A. In 1881 I don’t think I worked—yes, sir. I took part in 
both ; but I might have laid off a month during the summer. 
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Q. Who had charge of the spring round-up? Who was the 
captain ? 

A. Pierre Legrange on one round-up. 

Q. Was he captain of the round-up ? 

A. Yes, sir. 

Q. What round-up was that—the spring or fall round-up? 

A. The spring round-up. 

Q. Who was captain of the fall round-up? 
276 A. Now, [ ain’t so positive about that, but to the best of 
my knowledge he ran the spring round-up on the south side 

of the Platte; in the spring round-up. : 

+ wae had charge of the fall round-up? Who was the cap- 
tain * 

A. He was running the round-up. | 

Q. Do you swear Pierre Legrange was captain of the spring 


_ round-up and also of the fall round-up? 


A. He was in the fall round-up. I am sure of that. 
Q@. Was he in the spring round-up ? 
A. I could not say for certain. I did not work under him in that 

round-up. 
. Who did you work under in the spring round-up ? 
. I believe it is Lovell. 
What is his first name? 
. Well, you have got me. I don’t know. 
Where does he live? 
I don’t know where he lives. 
What is his business ? 
Cattleman. 
State where he can be found. 
I see him here the other day. 
Was he captain of the round-up? 
Yes, sir. 
That was in the spring? 
The round-up I worked on; yes, sir. 
What district is that in ? 
I don’t know. 
Don’t you know the number of the district ? 
No, sir. 
You did not know at that time ? 
Did not know at that time. 
You do not know he was captain ? 
I know he was captain. 
Mr. Lovell was captain in the spring? 
Yes, sir. 
And Pierre Legrange in the fall ? 
. Yes, sir. 
They had one captain for the spring and another for the 

fall ? . 
277 A. Well, Pierre Legrange was running this outfit; he 

acted as captain. 
Q. What time did vou commence in the spring of 1881? 
23—147 
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As soon as the round-up started. 
When was that? 
About the 10th of April, I believe. 
When did you quit in the spring? 
I mean the 15th of May. 
How long did that round-up last? 
It lasted very nearly two months. 
When did the fall round-up commence in 1881? 
I don’t know. 
. What time was there between the end of the one and the be- 
ginning of the other? How much time elapsed between’-the close 
of the spring round-up and the beginning of the fall round-up? 
A. About a month from the time one quit until the other began ; 
somewhere along there. 
When did you quit in the fall of 1881? 
. I could not tell. 
. For whom was Legrange working in the fall of 1881 ? 
. Working for Bloomfield. 
Was he working for Bloomfield in the spring of 1881? 
. I think he was; yes, sir. 
. You think he was working for Bloomfield in the spring and 
also in the fall of 1881; you did not see any of these cattle to notice 
them in 1881 ? 
. Not in the spring of 1881. 
. Who had charge of the round-up in the spring of 1882? 
. It seems to me like it was Maginnis. 
. What is his first name ? 
. We called him John Maginnis. 
How long did you work in the spring of 1882 1 in that round-up? 
. Close on two months. 
Was that the time you had the conversation with Legrange 
about cutting out those cattle in the spring round-up? 
. No, sir. 
278 Q. When was it? 
A. In the fall round-up. 
Q. Of 1882? 
A. 1882. 
Q. Did you see any of these cattle in the spring of 1882? 
A. Yes, sir. 
(. How many did you see? 
A. Several head. 
Q. What do you mean by “several ”—a few head or several hun- 
dred head ? 
A. I suppose three or four hundred head. 
Q. Where were those cattle in the spring of 1882? 
A. There were some of them in Beaver and some in 
Q. Were they all together or scattered over the country ? 
A. They were scattered over the country. 
Q. How many of these had the T brand on—half of them or 
more of them? 
A. There were not quite half, I don’t believe. 
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. And the others had the bar brand ? 
. Yes, sir. 
. Did you see any other Oregon cattle there ? 
. I noticed some of Metcalf’s? 
Q. Did you see any other Oregon cattle? 
A. I could not be positive. 
Did you see any of Dowling’s cattle there ? 
. It seems like I did. I could not say for certain. 
Did you hear of Dowling’s cattle ? 
. I heard of them. } 
. And you think you saw some; what is Dowling’s brand, do 
you know? 

A. I could not tell. | 

Q. What is Metcalf’s brand? 

A. He had several brands; M. E. T. was one. 
_ Q. When did you first know that the T brand and the bar brand 
were claimed by Mr. Mann? 

A. About in 1883, I guess. 

Q. Did you know by whom these cattle were claimed in 1882? 
Was there any talk among the cowmen as to who owned those 

cattle? 
279 A. There was some talk. 
Q. Who claimed to own those cattle in 1882 ? 

A. It was claimed that Bloomfield had bought them. 

Q. That is what Legrange claimed ; but was there any talk among 
others ? 

A. I don’t know as there was. 

Q. What time in 1882 was it that Legrange told you to pick out 
and cut out the T and bar cattle ? 

A. It was after I came from Lovell, after July. 

Q. Give the date as nearly as you can. 

A. I never took no dates. 

Q. Was it later than July or before July? 

A. It was the last of July ; it might have been August or Septem- 
ber. 

Q. Now, in what part of the country were you working at that 
time ? | 

A. I was working on the Beaver. 

Q. That is close to the Muddy, is it? 

A. It is the other side of the Muddy. 

Q. Not very far from it? 

A. About 30 or 35 miles. 

Q. How far was this place from Bloomfield’s ranch, the place 
where you were working at the time this conversation took place? 

A. It was about 35 miles. : 

Q. Were any of these cattle about that place’ 

A. Yes, sir; he had some in the calvey then. 

Q. About how many cattle were there of various brands ranging 
in that particular vicinity at that time? 

A. Numbers of them. 

Q. How many thousand head all told? . 
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A. Do you mean of all the cattle; of everybody’s cattle ? 

Q. Everybody’s cattle in that vicinity; what is your estimate as 
to number ? 

A. There must have been in the round-up three or four thou- 


sand. 
280 Q. In each round-up in that section of country there were 
ten or fifteen or twenty thousand head of cattle, were there 
not ? 
A. Yes. 
Q. These cattle were owned and claimed by all the cattle-owners 
in that vicinity, were they not? re 
A. Yes. 


Q. And at these round-ups the different owners or their foremen 
would appear and claim and cut out their cattle, would they not? 
A. They would cut them out, and if they were on their range 


they would leave them there. 


Q. Were these strange Oregon cattle, the T and bar cattle, rounded 
up with the other cattle? 
' A. Yes, sir. | 

Q. Then when these cattle were cut out the fact was known to all 
of the cattlemen, was it not? 

A. I suppose it was. 

Q. Then if these cattle were cut out and taken by Mr. Legrange 
for Bloomfield the fact was known to all concerned, was it not? 

A. I cut them the same as [| did the C7 or Mr. Bloomfield’s cattle. 

Q. Just as much publicity to that as taking the C7 cattle or any 
other cattle? 

A. Yes, sir. 

Q. What men besides yourself were working under Legrange at 
that time ? 

A. There was a man there (indicating) with a red handkerchief 
around his neck ; he was working there some of the time. 
. You do not know his name; is it Voorhees? 
. That is the man. 
. Anybody else ? 
. Jack Lynes; he was working part of that summer. 
. Was he there at that time? 

A. At that time I could not say whether he was or not. 
281 Q. Now, can you name anybody else working under Le- 
grange ? 

A. There were other men, but I don’t know — I can name them ; 
I have forgot. 

Q. How many men, all told, were working under Legrange at that 
time ¢ 

A. I could not say. 

Q. Could you say half a dozen or ten or fifteen or twenty ? 

A. Bloomtield’s men? 

Q. No; men working under Legrange in the round-up. 

A. There were several of them, 15 or 20. 
i ae you cannot think of more than those two gentlemen 
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A. Oh, yes. 
Q. Name the others. 
A. There was a fellow they called Mann, I believe, working the 
S-bar outfit. 
Q. Anybody else? 
_A. There were some men from Bruce Johnson’s herd in that 
vicinity. 
What was his name? 
. I don’t know now. 
Q. Anybody else? 
A. Frank Thompson, I think, was there. 
Q. For whom was he working ? 
> He was working for Barnes & Schaeffer. 
A 


>O 


. Anybody else? 
. He had another man there once in awhile; they called him 
Fancy Dan; I don’t know his name. 

Q. For whom was he working? 

A. He was working under Frank Thompson. 

Q. Can you think of anybody else ? 

A. I don’t know as I could just at present. 

Q. Now, how many of these T cattle or bar cattle did you cut out 
the first time after this instruction from the range? 

A. I cut out one or two. 

Q. One or two head—is that all ? 

A. That is all I cut out. 
282 Q. How many times did you cut them out ? 

A. I cut them out once, that is all, I guess. The three you 
mean I just cut them out and turned them into the calvey. 

Q. How many of these Oregon cattle—cattle with a T on the left 
side or bar on the right side—how many did you cut out for Legrange 
in the fall of 1882? 

. I could not say. 
. Did you cut out three or four or four or five hundred ? 
. I cut out several head; I do not know. 
. Would you say as many as half a dozen ? 
. Yes, sir. 
As inany as ten ? 
. Yes, sir. 
Twenty ? 
. Twenty, twenty-five, anyway, or thirty. 
Forty ? : 
. Well, I never counted them; it isa hard matter when a man 
is cutting out cattle to tell three or four years after how many he 
cut of each kind. 
Q. Would you say forty or fifty ? 
A. Yes. 
Q. Did you not say a little while ago you cut out four or five hun- 
dred head ? 
A. I said I saw that many that was cut out. 
Q. Now, where were those cattle cut out that you cut out? 


A. On the Beaver. 
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Q. And they were turned into some calveys; where was the 
calvey into which these cattle were turned over? 

A. Bloomfield’s. 

Q. Where was it—at what place? 

A. We cut them out up on Beaver and turned them across—the 
calves were turned across—the calves coming home every few 


| days. 

i Q. Who had charge of the calvey to which you turned over the 
Hi cattle? 

te A. Bobo took one or two; he was working for Bloomfield about 
te: the same time. Js 


Q. How many did you turn over to Bobo? 
A. I could not say. 
Q. Did you turn any over to Bobo? 
A. Cattle in the calvey; yes, sir. 
283 Q. Did you turn cattle over more than once—I mean 
oftener than once; was it all at one time or at different times ? 
A. Different times. 
Q. For whom were you working at that time? 
A. French. 
Q. How does it come that you agreed to do this thing for Le- 
grange ? 
A. I was at work with him; he asked me to cut his cattle. 
Q. Did he employ you for that purpose ? 
A. Legrange? No, sir. 
Q. Did you do that for him as you would for anybody else if you 
had been asked to? 
A. The outfit I was working with; yes, sir. 
Q. You spoke about having seen four or five hundred head of 
these cattle; who else besides vourself cut any of these cattle out? 
. Mann cut some of the caitle. 
. What Mann was that? 
S bar; he was working for Schaeffer. 
. For theS bar outfit ? 
Yes. 
How many did he cut out? 
. I don’t know. 
Did you see anybody else except Mann cut out those cattle? 
Yes, sir. 
Who else? 
Pierre Legrange. 
How many did he cut out? . 
I could not say 
Did you see anybody else cut these cattle out? 
I don’t remember that I did. 
All this occurred in the fall of 1882? 
Most of it did. 
Did you see any before 1882 that were cut out? 
Yes. 
When? 
In the spring. 
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Q. — you cut any of these cattle out in the spring ? 

O. 

Q. Who did cut them outin the spring before that ? 
284 A. Iseen them in the calvey, and I seen Pierre cutting 
them out. 

Q. How many did you see in the spring that were cut out ? 

A. Several head ; I could not say how many. 

Q. ¥ hen you say several head do you mean a few head or a great 
many % 

A. A few head. I never noticed them particularly. 

Q. Did any of these cattle which you saw cut out have Bloomfield’s 
brand on them ? 

A. If they did I did not notice it. 

Q. You know what his brand was, don’t you? 

A. I think I do. 

Q. What was it? 

A. C7 or 7C. 

Q. You say that these Oregon cattle are easily distinguished from 
Colorado cattle ? : 

A. Part of them was. 

Q. How is it about Colorado native cattle—large, strong Colorado 
cattle; are they easily distinguished from Oregon cattle? 

A. Tolerably. 

Q. Have you not seen Colorado-raised cattle—American stock— 
that looked very much like Oregon cattle? 

A. Something like them, but then they ain’t so big. 

Q. Do you say that these cattle were Oregon cattle or large, strong 
American cattle ? 

A. I would take them to be Oregon cattle. 

Q. I asked you what they were. What is your opinion as to 
that? | 

A. My opinion is Oregon cattle. 

Q. You say there was some talk of the company at this time? 

A. Yes, sir. 

Q. When did you first hear of the Arkansas Valley Land & Cattle 
Company ? 

A. It was in the fall of 1882. 

Q. What time in the fall of 1882? 
A. July or August. 

Q. You heard of this company, then, when you were out there— 
in July and August—on this round-up ? 

A. Some talk of it. 


285 FREDERICH MILHEIM, witness for plaintiff, testified : 


Direct examination: 


Q. Where do you live? 

A. Down the Platte. 

Q. How far from Denver? 

A. 18 miles. 

Q. WHat business are you engaged in? 
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in A. Farming and dairy business. 
Udi Q. You have been in the stock business ? 
iim A. Yes. 
1G) Q. How long were you in the stock business ? 
iil A. 13 years. 
iil : Q. In Colorado? 
a0) A. Yes, sir. 
ie) Q. Handled a pretty large stock of cattle during that time ? 
ie A. Yes, sir. 
Q. About how many did you have at any time? 
A. I was handling during the years 1879, 1880, and 1881, until 


in 1882, in the spring, about from 600 to 700 head—that. i is, | was 
handling that many ; I was not owning that many. 

Q. Is there a difference, which is observable to a cattleman, be- 
tween Oregon or Western cattle and Colorado cattle ? 

A. I think so. 

Q. Can you distinguish the two from one another ? 

A. I have—the year they are brought here. 

Q. Were you during the time in the cattle business with round- 
ups, generally ? | 
. Yes, sir. 
. Were you in the round-up of 1881 ? 
Yes, sir. 
. Whrere did you work mostly ? 
In No. 10 district, down here—this country. 
Towards this place, down the Platte ? 
Yes, sir. 
About where did you work mostly up and down the Platte? 
We commenced in 1881 down here, 12 miles from Denver, and 

worked down the Platte to the mouth of Box Elder, up Box 
286 Elder and over to Kiowa, down Kiowa to Living Springs; 

then to Lost Springs, down the Platte, and from there we 

went to Fort Morgan, and I was to work the Bijou country up to 
the K. P. railroad, but I did not go any further than Fort Morgan. 

Q. During that round-up did you see any cattle which you called 
Oregon cattle ? 

A. Yes, sir. 

Q. Did you handle them or drive them anywhere? Did you 
drive a along in a herd any distance ? 

O. 

Q. Did you see any in a herd where you were or had cattle in ? 

A. Yes. 

Q. About how many? 

A. To my recollection, the first I saw I saw some steers—big, rough 
Oregon steers—at Kempton’s. 
. What brand had they ? 
. The T brand and some Oregon brands. 
What side was the T on? 
. Left side. 
Do you know of — claiming these cattle at that time? 


. Yes, sir. 
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. Who? 
. Mr. Blooinfield. 
. R. C. Bloomfield ? 
. Yes, sir. 
. Did he do anything with them ? 
. I do not know as he claimed them. He did not tell me he 
claimed them. 
Did he do anything with them ? 
He took the cattle. 
Took them out of the herd you were with ? 
Twice at Kempton’s and at Fort Morgan. 
About how many in all do you think he took that way ? 
. I do not know; I saw from 25 to 50, that I saw. 
All steers, you think ? 
. I do not remember anything else but steers. I would not have 
known it at the time, only they were those big steers. I 
287 think they were some seven years old, and the first I remem- 
ber there must have been from 15 to 25 at Kempton’s. Thev 
were taller than our cattle, and some of them were not shed off as 
yet. 
Q. He took them out of the herd on two different occasions. Did 
he drive them anywhere? 
A. He took them with his bunch. 
Q. Were you on the round-up in 1882? 
A. No, sir. 
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Cross-examination: 


Q. What time in 1881 was this? 

A. In June. 

Q. The first bunch that were taken by Bloomfield were at Kemp- 
ton’s? 

A. Yes. sir; that I can remember. 

Q. How far is that from Fort ‘Morgan ? 

A. Well, I never measured it. I don’t know. We generally 
made one round-up at Kempton’s. 

Q. 1 want you to state generally the distance. 

A. I could not tell with- a mile or two. 

Q. How many miles—within a mile or two? 

A. We made a round-up at Kempton’s, and then Hepsley bottom ; 
sometimes at the mouth of Bijou, and then at Fort Morgan. 

Q. That is not my question. 

A. I only got down there once or twice a year generally. I never 
measured the distance. It might be 25 miles. 

Q. From Fort Morgan ? 

A. Yes. 

Q. How far from Denver? 

A. We call Fort Morgan by railroad 100 miles. 

Q. That would be about 75 miles from Denver, then ? 

A. That is, take the cut-off road, we call it 75 miles. 

Q. How many of these T cattle did you see there? 
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I stated in the first round-up from 15 to 25. Isay I might 


have saw 50. 


Q. 


288 
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Who had charge of the round-up ? 


A. Myself. 
Q. Were these cattle all collected—that bunch at Kemp- 


ton’s? 


. That is where I noticed the first ones. 


And Bloomfield came along and took these cattle? 
He was with our outfit. 
Was he there himself? 


Yes. fa 
Did he cut these cattle out himself? 
Yes. 


Anybody else with him? 
No. : 
He did not have it done by his men, but he did it himself? 


. He done it himself. 


At Kempton’s? 

Yes. 

Who took up the cattle up at Fort Morgan ? 

Himself. | 

Did he have anybody with him? 

Yes. 

Who was with him ? | 

He had men from the other round-up. The two round-ups 


met there, my round-up and another round-up. We laid over there 
one day to meet them. They were a day behind me, and we laid 
over there, and he waited there and, of course, his outfit. He had 
a wagon in that outfit, and how many men he had I don’t know. 

Q. What man, if you remember, was with him at the time he cut 
the cattle out at Fort Morgan? 
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I don’t remember. 
Who helped him cut those cattle out? 
I don’t remember. 


. Somebody else did it ? 


Yes; they did. 

But you do not know who that was? 

No, sir. 

Who was with you at Kempton’s; who was present with you 


1en Bloomfield took those cattle? 


I do not know. There were from 25 to 30 men. 
Did anybody besides yourself see him take those cattle ? 
I do not know. 
Was it in the daytime or night time? 
A. Daytime. 
Q. Other men about there ? 
A. Yes, sir. 
Good many? 


. Good many. 


You were captain of the round-up? 
Yes. 
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Q. Do you know whether those cattle had any other brand on 
besides the T brand ? 


A. Yes, sir. 

Q. What brand did they have on—I am speaking now of the cattle 
at Kempton’s ? 

A. There was what I call a figure 2 upside down; they call it 


29 
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there 76. I remember one big steer had it on and another had a 
triangle. 
Q. Which way was the triangle? 


On the hip. 


. Where was the T, on the side ? 
. Yes. 


ag T and the triangle were not together ? 

Q. 

They were two separate brands ? 

Two separate brands. 

Do you remember any other brand on those cattle ? 

I do not. 

Were any of those cattle furnished with Bloomfield’s brand? 
No, sir. 

Not at all? 


. Not at all. 


Did vou know to whom this triangle brand belonged ? 
No. 

Did you know to whom the other brands belonged ? 
No, sir. 

They were strange brands to you ? 

Yes, sir. 

Did you have a list of all the brands in your district ? 


. No, sir. 


You say that these cattle had Oregon brands on? 
They must have had Oregon brands. 
How did you know they were Oregon brands ? 
They were Oregon cattle. 
Aud for that reason you call them Oregon brands ? 
A. Yes. 
Q. You cannot give the name of anybody who was present 
at the time Bloomfield cut the cattle out ? 


. I might study over in an hour and tell you, my neighbors. 
. You testified in this case before ? 
. Yes. 


@ 
o 


And you were asked about these questions before, were you not ? 
Not all of them. 


Q. Since that time have you tried to think who those persons 
were ? 

A. No, sir; I might tell you; there was Bloomfield and Hittson 
had a man there; I don’t know his name. 

Q. Did you make any objections to Bloomfield taking those cattle? 
A. No, sir. : 
Q. Who was Hittson’s man at that time? 
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A. I don’t know; he was not with our wagon; he ran a wagon 
himself; Bloomfield was with our wagon. 
. How many outfits were represented at that time? 
I could not tell exactly; there must have been 4 or 5 wagons. 
. How many men to a wagon ? | 
. Some of them had from 8 to 9, some from 6 to 7. 
. That would make about from 25 to 30 men? 
Yes; there must have been over that. 
You say somebody assisted Bloomfield at Fort Morgan ? 
Yes. 
And you do not know who that was? 
A. No, sir. Js 
Rosert TaLspot, witness for plaintiff, testified : 
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Direct examination: 


. Where do you live? 

. North of here, Brighton, 20 miles from Denver. 

What business are you engaged in ? 

I am a farmer, and in the cattle business on a small scale. 

. Have you ever been in the cattle business as herder and an 
_ owner of a herd of cattle ? 

A. Yes, sir. 

Q. How long have you been handling cattle in this country ? 

A. Since the first round-up; I don’t remember what year that 
was; I think it was in 1871, or 1872, maybe. 

Q. You have become tolerably well acquainted with cattle in that 
time and their habits ? 

A. Yes, sir. 

Q. Were you on the round-up of 1881 ? 

A. I was, from the time it started until the 18th day of June; I 
quit it at that time. 

Q. Where were you at work that spring ? 

A. Started on this round-up here and went along with it. 

Q. Where were you? 

A. Started at Lustus and went down the Platte; in 1881 I went 
with them down as far as the mouth of Box Elder. 

Q. In your work on that occasion did yuu see any Oregon or 
Western cattle, if you know them from the Colorado cattle ? 

A. I saw very few cattle that I took to be Oregon cattle. 

Q. I will ask if you, during your experience with cattle, you have 
observed any difference between what vou call Oregon or Western 
cattle and Colorado cattle ? 

A. I could not tell small ones—young stock ; big ones I could ; 

I don’t know as I could tell young ones. 
292 Q. Could you tell grown cows ? 
A. Yes; I think I could. 

Q. You saw some of these cattle ? 

A. I saw a few. 

Q. Could you give an estimate of the number, so that we may 
have something definite ? 

A. [ seen very few that spring. 
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. Over what country did you work then ? 
. District No.9; I ran this round-up the spring of 1882—this 
round-up that starts near Denver. 

Q. You say you ran it; is that what you call being captain of the 
round-up; were you the captain of the round-up? 

A. Yes. 

QQ. How long did you work on that occasion in that round-up ? 

A. I worked until the last day of the round-up; I do not remem- 
ber how long it was. I commenced with the round-up and worked 
in it; I could not say how long it was. | 

Q. During that round-up did you see any Oregon caitle? 

A. I saw some. 

Q. Did you notice the brands on any of them ? 

A. Yes, sir; I seen some cattle with this T on and some more 

with a bar on the right side. 
293 Q. Did you notice any cows among those having a bar? 
A. I saw 2 or 3. 

Q. In that round-up, about how many of those cattle did you see, 
both of the T brand and the bar brand ? 

A. I could not tell you, because I was working with the calvey— 
that is, I was round-up boss and had a few of my own—and I cut 
them out in the calvey that comes this way, and if I seen one that 
belongs to our calvey I cut it this way, and I might see one 2 or 3 
times and I could not tell you by passing them in a herd that way ; 
I could not teli how many I saw. 

Q. You might have seen the same one two or three times ? 

A. Yes. 

Q. Give the jury the best estimate you can of the number you 
saw in that round-up ? 

A. I don’t remember any particular, only a few; I don’t remem- 
ber; there may be 10 or 12 head. I remember a few, but I could 
not tell that I seen any more than that; I think I seen 10 head; 


Q. a you think you saw as many as 50 or 60? 
. No. 
Q. You worked along the Platte mostly ? 
A. Yes, sir. 
Q. On the south side ? 
A. Yes. 
Q. Did you notice any brands on them ? 
A. Yes. 
Q. What was the uniform brand on them ? 
A. I noticed some with a T on them, that spring, left side. 
Q. Steers or cows ? . 
A. Steers. 
Q. Did Fem notice any cattle with a bar on? 
A. I did not that year; I noticed some other brands. 
> 4 you work in the fall round-up that year ? 
. No. 
Q. Did you work in the round-up of 1882 ? 
A FO 
Q 
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I would not swear it was 10 head; it might have been more or less, 


but not far from that. : 
Q. Do you know of anybody claiming these cattle at that time? 


A. No. 

Q. Were you in the fall round-up of 1882? 

A. I do not think I was; I don’t remember. 

Q. Were you in the round-up of 1883 ? 

A. No, sir. 

Q. Did you notice any Oregon brands on any of these cattle ? 
A. Yes, sir. 

Q. Do you remember them at this time? | 

A. Yes, sir. fs 
Q. 


State to the jury what they were. 
A. There was a cow with a circle W on her, and a bar on 
294 theright side. There was.another cow with a 2 upside down, 
76 connected. I seen a couple of steers with a circle and 8 
inside of it. That is all I remember. 
Q. During that time did you have any talk with Pierre Lagrange 
about those cattle? 
A. No, sir. 


Cross-examination: 


Q. Where did you start on this round-up of 1881? 

A. I commenced here on the Platte, somewhere along about 
Cheeseman’s, 12 miles below Denver. 

Q. You kept on the Platte until you got to Box Elder? 

A. Yes; and up Box Elder a piece. 

Q. How far did you go up Box Elder? 

A. I went up to the railroad. 

Q. Then aid you work back this way again? 

A. It took that long from about the time we started to get up 
there, and there I quit; left the round-up that spring. 

Q. About the 18th of June, somewhere ? 

A. Near the 17th or 18th. 

Q. During that trip you saw very few head of Oregon cattle ? 

A. Yes, sir. 
_Q. Then you were there again in 1882; was that the same coun- 
try you went through ? 

A. The same, only in 1882 I went through the district. 

Q. How far down the Platte did you go’ 
ft The mouth of the Bijou, or Fort Morgan ; somewhere near 
there. 

Q. And then where from Fort Morgan ? 

A. Up the Bijou to Byers’ station. 

Q. Did you see as many of these Oregon cattle in 1882 as you 
fe saw in 1881? 
295 A. Yes, sir; I saw a few more. 

sir Q. You say you think you saw about 10 or 12, perhaps, all 
told ¢ 


A. The first year, 1881. 
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Q. How many do you think you saw the 2d year? 

A. I think I seen 10 or 15; 25, maybe. 

Q. Have you ever seen the same cattle over again; they may have 
been the same ? 

A. I cannot tell; they may have been the same, some of them, 
and might not. , 

Q. About where did you see the cattle in 1882; were they all in 
the same immediate locality or scattered all over ? 

A. Oh, no, sir; I seen them scattered; I seen them in different 
round-ups. | 

Q. Over what extent of country did you find those cattle in 1882? 

A. There was a few at Lost Springs, a few at Living Springs, and 
a few at the mouth of the Bijou. . 

Q. How far are those places apart? 

A. I cannot tell you exact; I could if I studied. 

Q. I want a general idea of the distance. 

A. They call it 25 miles from Living Springs to Lost Springs, I 


not tell unless I studied for a while, and I do not know I could tell 
you then. 

Q. Over that whole section of country you saw, all told, perhaps 
25 or 30? 

. I noticed, perhaps, that many; I did notice that many. 

. Do you know Mr. Wagers? 

. Yes, sir. 

. Was he on that round-up ? 

. No, sir; I think not. 

Do you know Mr. Milheim ? 

Yes, sir. 
Q. Did you see Mr. Milheim on that round-up in 1881 ? 
A. I saw him there until about the 17th or 18th of June. 
Q. But you did not see him in 1882? 

. No, sir; he was not there in 1882, I don’t think. 

Now, you say you think these were Oregon cattle ? 

. Some of them, I think, were; the big cattle looked to be. 

. Did you see any T cattle there that were not Oregon cattle? 

. I don’t remember seeing them. 

. Do you know whether you saw the T brand on cattle that were 

not Oregon cattle ? | 

A. I do not think I did; no, I did not. 

Q. How old were those steers that you saw ? 

A. They would look to be big, rough steers; I could not tell how 
old; I did not pay much attention to the cattle. 

Q. Is there any great difference in appearance between a big 
native Colorado steer, American stock, 6 or 7 years old, and an Ore- 
gon steer? | . 

A. I don’t know very much difference ; there is some, 

Q. Pretty hard to tell, is not it? a 

A. I think I could tell sometimes, and other times I could noty~ 
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would not it? Now, did you make asufficient examination of those 
cattle to determine with accuracy whether they were Colorado cattle 
or Oregon cattle ? 

A. There were some few of them Oregon cattle; the big cattle, I 
am pretty sure. 

Q. What is your own brand ? 

A. T up and T down. 

Q. You spoke about recognizing some of these brands, and you 
said one had a circle W, J believe, and the other was a 67 connected, 
and you saw one steer with a circle and an S on the inside? 

A. Yes. 

Q. Were these the cattle you saw in 1881 or 1882? 
297 A. I think one of these steers I saw in 1881—the one with 
the circle S; that is the only one I remember. 
And the others you saw in 1882? 
Yes. 
Did you see the same steers again in 1882? 
. I think I saw one of the same steers, a circle-S steer. 
When you speak of Oregon brands you simply say you saw 
the brands on Oregon cattle? 
A. Yes; I do not know the brands at all. 


OPOPe 


Redirect examination : 


Q. You say Wagers was not in the round-up of 1881 ? 

A. I did not see him in district No. 9 while [ was there. 

Q. You do not pretend to say he was not in the round-up there 
that spring of 1881? 

A. 1881—he rode both years. I seen him between times, but he 
rode in the next round-up, I think. 
Q. One is No. 9 and the other No. 10? 
A. Yes, sir. 


298 — McLain, witness for plaintiff, testified : 
Direct, examination : 


Q. Where do you live? 
A. I live 10 miles east of Denver. 
Q. What is your business ? 
A. I keep a hay ranche. 
Q. How Tone have you lived in Colorado ? 
A. About 8 years. 
; Q. Have you been in the cattle business yourself—handling cat- 
tle? 
A. Yes. 
@. Have you ever owned cattle? 
A. No, sir. 
—Q. Worked for other people ? 
A. Yes, sir. 
~.Q. For ‘whom have you worked principally ? 
ik Principally for H. L. Barnes. 
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Q. In driving his cattle? 

A. Yes, sir. 

Q. Were you at this business of driving and handling cattle con- 
tinuously for 7 or 8 years? 

A. Yes, sir; off and on; not all the time. 

Q. I do not mean every day, but every year ? 

A. Yes. 

Q. Engaged in the round-up ? 

A. No; I would be handling beef. 

Q. During this time did you become pretty well acquainted with 
the habits of cattle? 

A. Yes. 

Q. Pretty well acquainted with stock ? 

A. Yes. 

Q. Did you ever hear of such cattle in this country as Oregon or 
Western cattle ? 

A. Yes. 

Q. Ever see any ? 

A. Yes, sir; I have seen some. 

Q. Where have you seen any? 

A. I haye seen some in Wyoming. 

Q. Ever handle any of them ? 

A. No. 

Q. Is there any marked difference in the appearance of Oregon 
cattle from that of American ? 

A. They are larger, what I have seen. 

Q. Any other peculiarity except in mere size; anything in the 
form ? 

A. They are bonier. 
299 Q. Narrower or broader? 
A. They are taller. 

Q. Do you think that you know Oregon cattle from the common 
American stock raised in this country ? 

A. Well, I don’t know. I never handled any of them. I don’t 
know that I would. 

Q. Iam not asking as to Wyoming; I say in Colorado; do you 
think you could distinguish between an Oregon steer 4 or 5 years 
old and an American steer raised in this country ? 

A. Oh, ves. 

Q. Do you think you could make a distinction between Texas 
cattle and the Oregon cattle? 

A. Yes, sir. 

Q. Have you ever seen any Oregon cattle in Colorado? 

A. No; never seen but one steer that was an Oregon steer. 

Q. Do you know such a company as the Arkansas Valley Land 
& Cattle Co. ? 

A. Yes. 

Q. Did you ever work for that company ? 

A. Yes. 

Q. When ? 

A. 1884--last summer. 

25—147 
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. Q. When did you begin ? 

a A. I got down there the 11th of May. 

i Q. How long did you work for them ? 

3 A. I worked over 10 months. 

= Q. What was your business during the summer and spring? 
e A. I was taking care of a bunch of cows. 

a Q. In what particular place was this bunch of cows ? 

3 A. They were in a field. 

oh Q. What did you have to do with taking care of them ; what was 
s your business? 

2 A. To keep them in the enclosure and not let them out. 


Q. For what particular purpose ? 
A. They had Galloway cattle in with them—Polled Angus cattle 


bulls. 
Q. Put in there for the purpose of breeding with the bulls do you 


say ? 
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A. Yes. 
300 Q. It was your business to keep them in there? 
A. Yes. | 
Q. Did you have any duties towards keeping other cattle out ? a 
A. Yes; to keep the fancies out. 3 
Me Do you know of the company picking the best coifs to put in 
there? 3 | 
A. They were picked before I got down there. 
Q. Did you understand from any one having charge that they rhe 
were picked cows ? | 
A. Yes. 
Q. And did not want any scrubs in there? 
A. No; did not want — but good cows. 
Q. How long did you look after these particular cows in that 
pasture? 
A. From the first of July until pretty near Christmas. 
Q. Now, this pasture was not the large field or, enclosure of the 
company, was it? : 
. Yes, sir; it belongs to the company. 
. It was not the same as the big field ? 
. Oh, no. 
. It was a pasture about what size ? 
. It was about 3 to 3 and one-half miles. 
. Kept expressly for those breeding cows? 
Yes. | 
Now, among those cows did you go frequently ? ~<~> 
. Yes, sir; every day. 
. How many cows were in there when you first went in among 
them to look after them ? 3 
A. There was about 100, I guess. 4. 
' Q. How many cows were in there when you were attending to 
them ; did they increase the number afterwards? 
A. Yes, sir. 
Q. To about how many ? 
A. About 200. 
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Q. Now, then, did you see any cows among that lot that you 
would call Oregon cows ? 

A. Well, I don’t know as I could say positively that they were 
Oregon cattle, but they were big cows. 

Q. Did you notice any brand on them ? 

A. Yes, sir. 
301 Q. What? 
A. Different brands; they were all SS cattle: 

Q. Whose brand was the SS ? 

A. The bar SS, the company’s. 

Q. Whose brand was that? 

A. It belonged to the company. 

Q. Did you notice any other brand on them besides the SS bar ? 

A. Oh, yes; I noticed on lots of them other different brands. 

@. What was the most uniform brand on those cattle besides the 
SS bar? 

A. There were some there with TI on the left hip, and some with 
the chair brand. 

. Did you see any with a bar on the right side? 

. Yes, sir; lots of them. 

How long was the bar? 

. About six inches, I think. 

What part of the body ? 

. I would call it on the side. | 

Midway between the shoulder and the hip? 

Yes. | 

And those were fine large cows with that bar on them ? 
. I did not take very especial — of them bar cows more than I 
did of the rest, but they were all good. 

Q. All fine large cows? 

A. Yes; I mean all that was in the field. 

Q. About 200 or more that were in that pasture for the purpose 
of breeding to the Polled Angus bulls; you noticed, you say, lots of 
the cows with a bar on the right side? 

A. Yes. 

Q. State, as nearly as you can, about how many or what propor- 
tions of the entire herd; either give it in proportions or absolute 
numbers as nearly as you can; I will be obliged to you. 

A. I could not swear how many. 

Q. I asked you to state about the proportion, whether it amounted 
to a third, a quarter, or a half; give your best judgment. 

A. There was about a 4rd, I guess. 

Q. A 4rd of the 200 and over? 

A. Yes; probably more or less. ‘ 
302 Q. Liable to be more or less? 
A. Yes. 


POPOrPOPOPO 


Cross-examination: 


Q. Who employed you for the company ? 
A. Mr. Bloomfield. 
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Q. Who had charge of this particular pasture you speak of; any- 
body except yourself? 

A. No, not when I went down there; there was a man there when 
I went down there. 

Q. What was his name? 

A. Jim Flaherty, I think. 

Q. You were first employed some time in May, I understand ? 

A. Yes, sir. 

Q. You took charge of this pasture or went into the pasture about 
the Ist of July? 

. Yes, sir. 

Anybody with you taking charge of those cows after that time ? 
. No, sir. 

. You had charge altogether ? 

Yes. 

. You say that these cows had been picked out of the com- 
pany’s cattle? 

A. That was in the pasture. 

Q. The intention was to select the finest cows to be put with those 
bulls ? ; : 

A. Yes. | 

Q. Were all of these cows Oregon cows ? 

A. No, sir. 

Q. You simply. mean, then, that the company were picking out 
its best cows out of the whole range for the purpose of putting to 
these Angus bulls. That is the idea? 

A. Yes, sir. 

Q. You say you know the difference between an Oregon and 
American cattle? 

A. I am not an expert. 

Q. Where did you first see Oregon cattle ? 

A. In Wyoming. 

Q. What year? 

A. I believe it was in 1880. 

Q. What is the difference between Oregon cattle and American 
cattle ? 

A. They are larger. 

Q. Any other difference than that? 

A. Bonier and heavier. 
303 Q. Are they a different kind of breed—ain’t the Oregon 
cattle American cattle? 

A. They are Oregon cattle. 

Q. When you speak of Oregon cattle and American cattle you 
don’t mean Texas cattle, do you ? 

A. No, sir. 

Q. Now, then, ain’t the Oregon cattle the same thing as you 
call American cattle, except that the Oregon cattle are raised in 
Oregon ; is not that the fact? Don’t you know that what they call 
American cattle—that is, not Texas cattle, raised in Colorado—when 
they get to be 5 or 6 years of age and large and strong look like 
Oregon cattle; don’t you know that? 
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A. If the Oregon cattle will get to the same age they will be 
larger than Colorado cattle. 
Q. You think that the same cattle raised in Oregon are a little 
larger than the same cattle raised in Colorado? 
A. What I seen of them they were larger than Colorado cattle. 
Q. Have you ever been in Oregon ? 
A. No, sir. 
Q. Did you ever see any Oregon cattle except in. Wyoming? 
A. No, sir; only one steer. 
Q. Did you know whether those cattle that you saw in Wyoming 
were Oregon cattle or not? 
A. Yes, sir. 
Q. How do you know it? 
A. They were on the trail coming from Oregon. 
Q. Do you know the difference between Oregon and Idaho and 
Utah cattle? 
A. No, sir. 
Q. Is there any difference between Oregon cattle and Nevada 
cattle? 
A. I do not know. 
Q. Is there any difference between Oregon cattle and what they 
call Western cattle ? 
A. I generally thought that Oregon cattle was the same as West- 
ern cattle; they are called Western cattle. 
304 Q. You call them Oregon cattle because they are rougher 
and bonier ? 
A. And because they come from there. 
Q. When you first went there you said there was about 100 head 
in the pasture ? 
. Yes. 
Before you left there was about 200? 
Yes. 
. Who turned in the other 100 head ? 
. The foreman, when the round-ups would come in. 
. Which foreman ? 
. Wilson and Stroud ; one worked on the south side and one on 
the north side of the river. 
Q. Do you say that the cattle turned in by Wilson and Stroud 
ere Oregon cattle? 
NO, sir. 
_ Now, of these 200 cows in that pasture, how many did you say 
ere Oregon cattle? 
A. I could not say. 
Q. Could you say that 20 of them were? 
A. No, I could not say; I could not swear that there was any 
Oregon cattle there that I could swear to. 
Q. You spoke about some of these cattle having a bar on the 
right side ? 
A. Yes. : 
Q. Did they have any other brand besides the bar? 
A. Yes. 
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Q. What other brands ? 

A. Some with a TI on the hip and bar SS. 

Q. Did you see any bar SD cattle there ? 

A. SD bar cattle; yes. 

Q. Were they some of these cattle? 

A. te 

Q. The bar SD cattle were some of the cattle you saw in the past- 
ure ? 

A. In the field; yes; and 7’s were there. 

Q. All of the bar cattle had other brands besides the bar ? 

A. They had bar SS. 

Q. Did they have other brands besides the bar and SS? 

A. There was some with a T on the hip. 

Q. Did you see any bar cattle there that did not have the 
305 Tlonthat had anything else except theSS? Did you seeany 
bar cattle with other brands on besides the SS brand ? 

A. I seen cattle there they had. All the cattle had the bar 
SS on that was in there, and those that had the bar on the 

Q. Was this bar you speak of on the right side or the left side? 

A. On the right side. 

Q. Where was the SS? 
A. On the left. 
Q 
A 
Q 


. Was not there a bar with the SS on the left side also? 
. I said a bar SS. 
. Do you mean there was — bar on the left side and the SS— 
SS bar on the left side? 
A. Yes, sir; that is the company’s brand. 
Q. Was there also a bar on the right side? 
A. Yes, sir. 
Q. What else was there on the right side besides the bar? 
A. I don’t know as I ever took any notice. 
Q. Were all these bar cattle you speak of branded alike? Did 
they all have the same brands on? 
A. They all had the company brand on. 
Q. I mean were the other brands exactly alike? Sometimes cattle 
have two or three different brands on. 
A. Oh, yes. 
Q. All the cattle had the SS brand? 
A. Yes. 
a Leaving that out, did these bar cattle have the other brands 
alike? 
A. Some of them had different brands on. 


Redirect examination: 


Q. You say that some of these cows that had a bar on the right 
side had some other brands on them ? 

A. Yes. 
- Q. Do you attempt at this time to say what those particular 

brands were that those cows had on besides the bar, and, of course, 
besides the company’s brand? 
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A. I could not swear to what brands were on besides the 
bar. 


. 306 Q. When you speak of the TI you speak of seeing that 


upon some of the cows in that herd, don’t you? 


A. Yes. 
Q. But you do not say it was on the cows that had a bar on the 


right side, do you? 
A. No, sir. 


Plaintiff's counsel then read the depositions of James W. Stocker, 
Charles Smith, Samuel Monk, and Trimble, as follows: 


307 In the Circuit Court of the United States for the District of 


7 Colorado. 


JEREMIAH J. MANN 
V8. 
THE ARKANSAS VALLEY LAND AND CATTLE COMPANY. 


Deposition de bene esse of James W. Stockard on behalf of the plain- , 
tiff, taken before Thomas Tonge, notary public, on Monday, 9th 
March, A. D. 1885, at 10 a. m., at the office of Wells, Macon & 
McNeal, in the Tabor block, Denver. 


Direct examination by E. T. WELts: 


Interrogatory 1. State your name, age, place of residence, and oc- 
cupation. 

A. James W. Stockard ; 23 years; Greeley; I have been a cow- 
boy since 1876. 

Int. 2. Is it your intention to remain in Denver or the vicinity ? 

A. I intend to live down the Arkansas river, where I have been 
living the last two years. 

Int. 3. When is it your intention to go to the Arkansas river? 

A. I intend to go down this afternoon. 

Int. 4. How long will you probably remain down there? 

A. I may remain there all my life for what I know; I shall re- 
main there this year anyway. 

Int. 5. How far is that locality to which you are going from the 
city of Denver? 

A. About 150 miles clear through the country, but on the train 
it will probably be 200. 

Int. 6. Do you know the plaintiff, Mr. Mann ? 

A. Yes, sir. 
308 Int. 7. How long have you known him? 
A. Since the spring of 1883. 

Int. 8. Were you in his employ at any time in the year 1883? 

A. Yes, sir; I was. 

Int. 9. What were you employed to do, and where, and what did 
you do under this Sr a saga 

A. I was employed to look after his cattle, and I first went to the 
Republican river from Greeley ; attended the round-up there, and 


AND AND CATTLE 


the round-up came back to the river and I came with it and met 
him at Julesburg, and I was with him two or three days there and 
came up to the south side of the Platte river,and he met me up ai 
Johnson’s ranche, I think it was, and I went to the Arkansas from 
there; that was along towards the fall when I went to the Arkansas. 
Int. 10. What species of cattle and what brands were you directed 
to look for by Mr. Mann on that occasion ? | 
A. I was directed to look for Oregon or Western cattle and the 
two main -brands—T on the left side and bar on the right. 
Int. 11. State whether Oregon cattle are distinguishable from 
cattle bred in Wyoming and Colorado. 
A. Yes, sir; they are. It is very easy to tell the difference; a 
man who has had any experience in the cow business can tell them. 
Int. 12. How long were you on the Republican river)im that 
search? 
A. I was on that gather about six weeks, until I struck the Platte 
river. 
Int. 18. How many Oregon cattle bearing the T brand or the bar 
brand did you find on that gather ? 
A. There were seven or eight head; I do not just remember the 
number, but somewhere along there. 
Int. 14. State the character of the search which you made, as to 
whether it was a close and carefu! search, for those cattle in 
209 that region of country or otherwise. 
A. Yes, sir; we got a pretty good gather in the country— 
that is, the spring round-up; we had a pretty large force and had a 
good gather on the country. 
Int. 15. How many of these cattle did you find, if any, in ascend- 
ing the south side of the Platte, as you mentioned ? 
A. I found two or three head. 
Int. 16. State whether the search in that vicinity was a thorough 
and careful search or otherwise. 
A. I do not think it was; that was nota very good gather, for the 
force was badly split up. 
Int. 17. Whereabouts were you after that ? 
A. I went to the Arkansas after that. 
Int 18. Do you know the enclosed pasture there occupied and 
claimed by the Arkansas Valley L. & Cattle Co. at that time? 
A. Yes, sir. 
Int. 19. Were you in that enclosure at any time after you went to 
the Arkansas river? 
A. Yes, sir; I was in their pasture about two weeks. 
Int. 20. What were you doing there? 
A. Gathering cattle. I was with an outfit there who turned their 
cattle over the river. 
Int. 21. Who was in charge of that party ? 
A. Mr. Coxhead. 
Int. 22. Did you see any of these Oregon cattle bearing the T brand 
or the bar brand in that pasture ? 
A. Yes, sir; I did. 
Int. 23. How many ? 
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A. 25 or 30 head that I saw altogether on that gather. 

Int. 24. What other brands did those cattle bear, if any ? 

A. TheSS was on them. ; 

Int. 25. What person or company claimed that brand at that 

time? ) 
310 A. The Arkansas Valley Land and Cattle Company owned 
it, I think ; they handled the cattle. 

Int. 26. Which side was the SS brand on those Oregon cattle ? 

A. On the left side. 

Int. 27. What were the ages of those Oregon cattle bearing the T 
and bar brand that you found in the summer and fall of 1883? 

A. There was not any of them under 5 years old. 

Int. 28. Were they steers or cows or both sexes ? 

A. Both. 

Int 29. Were there any other brands on them besides the T and 
bar and SS? 

A. Yes, sir. 

Int. 30. Can you recall those brands? If so, please give them. 

A. I can give some of them. You mean the old ranch brands— 
double rowlock, J HJ,J HJ upside down, COD, WEB, JP, connected 
stirrup; that is not half of them. I have forgotten a great many of 
the brands, but I would know them if I saw them. 

Int. 31. Do you mean to say that all the bran@s mentioned in the 
last answer and referred to there were on each of these cattle, or 
that some of them were on one animal and others on others? 

A. There is not any of the cattle that has two of those brands on. 

Int. 32. What stream was this enclosed pasture of the Arkansas 
Valley Land & Cattle Co. on? 

A. On the Arkansas; the Big Sandy run through it. 

Int. 33. Do you know the brand of cattle in that region of country 
commonly spoken of as the Holly and Sullivan brand ? 

A. Yes,sir; all I know about that is what I was told; they were 
sold before I got there. I do not understand it very thoroughly. 

Int. 34. Did you see the brands on the other cattle in this pas- 

ture in the summer and fall of 1883—that is, the other cattle 
311 than the Oregon cattle that you have mentioned? Did 
you notice the brands on the other cattle? 

A. Yes, sir. 

Int. 35. What was that brand? 

A. There were a good many different brands there—some of 
nearly every owner of cattle. The other brands were SS, bar; there 
was a bar T and oneS straight, and another lying down right under 
that one; those seemed to be the main brands; there were more of 
them than any of the other brands; there was a bar on the right 
side of a good many of them,'too; just the same as Mr. Mann’s or 
very nearly the same, just about the same place. 

Int. 36. Was there anything in connection with this bar on the 
other cattle? 

A. No, sir; that is the bar on the right side. Mr. Mann’s bar 
was on the right side; they have got cattle with bar on the right 
side, too; they have bar SS, too; that is on the left side. ) 
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Int: 37. Of what breed or strain of stock were these cattle bearing 
the bar on the right side, other than the Oregon cattle that you have 
identified as Mr. Mann’s? 

A. They were Texas cattle and natives—mostly Texas. 

Int. 38. Do you say that some of these other cattle also bore a 


bar T? 
A. Some had the bar T on the left side; the bar was right over 


the T. 

Int. 39. Was there a bar over the T on those Oregon cattle -_— 
have mentioned ? 

A. No, sir. 

Int. 40. Where were you in the summer and fall of 1884? 

A. On the Arkansas. | 

Int. 41. Were you during any of the time in this pasture you 
have mentioned ? 

A. Yes, sir; different times. 

Int. 42. What were you doing there? 

A. Hunting cows from the south side of the river and working 

for the outfit on the south side. 
312 Int. 43. How much time did you spend there in the sum- 
mer and fall of 1884, in that pasture ? 

A. I guess we were there two months altogether. 

Int. 44. Did you gee any Oregon cattle bearing the T on the left 
or the bar on the right side during those occasions ? 

A. Yes, sir. 

Int. 45. How many of them ? 

A. It is hard to tell how many I did see. I saw them all the 
year; seeing them so many times, it is hard to tell. I guess about 
300 head. I saw some on the south side of the river and in this 
pasture, too. 

Int. 46. Had any of these cattle the SS brand on them that you 
describe ? 

A. Yes; they all had it on. 

Int. 47. What were their ages ? 

A. ‘They were all old cattle. 

Int. 48. What sex ? 

es Both steers and cows. I did not see any bulls that I remember 
of. 

Int. 49. Who was handling or claiming those cattle? 

A. The SS was; Billy Wilson was foreman; on the south side of 
the river he was gathering them; on the north side they were only 
branding calves. 

Int. 50. What company do you mean when you refer to the SS 
Company ? 

A. The company Mr. Bloomfield had charge of—this Arkansas 
Valley Land & Cattle Co. 
ae 51. Do you know what such cattle as those were worth in 

A. I do not know whether I do or not. I never went to Chicago 
to see any sold. I know they were extra large cattle—all of then— 
a good deal larger than the other cattle down there. 
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Cross-examination by Hueu ButTier: 


313 Int. 1. State the date, as nearly as you can .recollect, when 
you were first employed by Mr. Mann. 

A. It was some time in May, I think, 1883. 

Int. 2. Did Mr. Mann furnish you a list of the brands he claimed ? 

A. Yes, sir. 

Int. 3. How many brands did he claim besides the bar and T 
brands ? 

A. I have counted the brands; there was somewhere between 
20 and 80. It is the ranch brands you have reference to, of Oregon, 
is it? 

Int. 4. Did he furnish you a written list ? 

A. He furnished me with a book with his brands in—a Wyoming 
book, in which his brands were published. 

Int. 5. Describe the brands on the T cattle other than the T brand 
which you saw. 

A. I do not know that I remember the brands on the T cattle or 
the others apart; I had them altogetner: He said there would be 
either one or the other on those cattle or they would not be his. 

Int. 6. Was there not one set on the T cattle and another set on 
the bar cattle ? 

A. Yes, sir. 

Int. 7. Do you remember now the set of ranch brands that be- 
longed to the T cattle and the other set that belonged to the bar 
cattle ? 

A. No, sir; I do not. 

Int. 8. What became of that book that Mr. Mann furnished ? 

A. I have got it. 

Int. 9. With you? 

A. No, sir. 

Int. 10. At home? 

A. Yes, sir. 

Int. 11. Who accompanied you on this trip down on the ict orien 
can and up to the Platte ? 

A. Do vou mean who was on the round-up ? 

Int. 12. Who accompanied you in the employ of Mr. Mann ? 

A. No one went with me. 
314 Int. 18. Were you the only person in the employ of Mr. 
Mann looking up cattle on that round-up ? 

A. Yes, sir. 

Int. 14. What did you do with the six orseven head of cattle that 
you found on that round-up? 

A. I turned them over to Mr. Mann. 

Int. 15. At what place ? 

A. Julesburg. 

Int. 16. Do you know what became of those cattle ? 

A. No, sir; I do not. 

Int. 17. Were those cattle claimed by anybody else other than 
yourself, on behalf of Mr. Mann ? 

A. Not while I had them. 
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Int. 18. How many persons were engaged in that round-up? 
A. 75 or 100 men. 
Int. 19. Most of these men knew you were hunting cattle for Mr. 

Mann ? 

A. They all did. 

Int. 20. Most of them knew you took those cattle and claimed 
them for Mr. Mann ? 

A. Yes, sir. 

Int. 21. And no one objected ? 

A. No, sir. 

Int. 22. Did any of these cattle have the SS brand on them ? 

A. No, sir. 

Int. 23. How far is that section of country from the enclosure of 
the Arkansas Valley Co.—I mean by that section of country the 
general vicinity in which you picked up the 6 or 7 head of cattle 
mentioned ? 

A. The closest I was to the pasture was close to 100 miles; we 
gathered 200 or 300 miles of country. 

Int. 24. What time did you get through with that round-up ? 

A. I left the round-up about the 1st of August. 

Int. 25. When did you go down to the Arkansas ? 

A. About the 1st of August. I went right down from that round- 


Int. 26. How long were you on the Arkansas? 
A. 2 or 3 months. 
315 Int. 27. Was anybody with you in Mr. Mann’s employ dur- 
ing that second trip ? 

A. No, sir. 

Int. 28. What were your instructions from Mr. Mann? 

A. I was instructed to go down and look over the SS cattle to see 
if I could see any of his cattle there. 

Int. 29. Were you instructed to seize or take or claim any you 
found ? 

A. No, sir. | 

Int. 30. Simply instructed to report to him what you did find? 

A. Yes, sir. 

Int. 31. Did you notify anybody representing .the Arkansas Co. 
that those cattle belonged to Mr. Mann ? 

A. No, sir. 

Int. 32. Did not make any claim or demand for them ? 

A. No, sir. 

Int. 33. Were all the cattle in this enclosure you mentioned cattle 
claimed by the Arkansas Co., or did other cattle range in there pro- 
miscuously ? 

A. Everybody’s was in round that section of country. 

Int. 34. In that enclosure as well as outside ? 

A. Yes, sir. 

Int. 35. When did you first inform Mr. Mann of the number of 
cattle you found in the Arkansas Valley enclosure? 

A. It was after I got back ; I think it was in November. 

Int. 36. You say you traveled with Mr. Coxhead during that 
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A. Yes, sir; with his wagon. 
Int. 37. About how many of these cattle did you identify during 
that trip? 
A. Between 25 and 30 head. 
Int. 38. How many of those were steers ? 
A. I do not remember ; I never made a memorandum of that. 
Int. 39. Cannot you tell from general recollection ? 
A. Somewhere near half of them. 
Int. 40. Which were theolder cattle—the cows or the steers ? 
316 A. I believe the steers were a little older than the cows. 
Int. 41.. Did all of these cattle that you mention have the 
SS brand on them ? 
A. No, sir; 1 or 2, maybe 3, did not have it on. 
Int. 42. Were those 1 or 2 or 3 the same kind of cattle? 
A. Yes, sir. 
Int. 43. Do you know who claimed those cattle that did not have 
the SS brand on them ? 
A. No, sir; I do not. 
Int. 44. Did you see any other cattle of the same kind and char- 


‘acter down there as those bar and T cattle that did not have the 


bar and T brand on them ? 

A. No, sir; I did not. 

Int. 45. Are there not a great many native cattle that closely re- 
semble what you call Oregon or Western cattle ? 

A. No, sir; they do not resemble them very closely. 

Int. 46. But they do resemble them some ? 

A. Yes, sir. 

Int. 47. When did you quit working for Mr. Mann? 

A. I think it was in February, 1884, that we had a settlement. 

Int. 48. During all of that time you found 25 or 30 head of cattle 
that you thought belonged to Mr. Mann ? 

A. I found those at the SS outfit besides those found on the Re- 
publican. | 

Int. 49. Were you in the employ of Mr. Mann any time after 
that? 

A.’ No, sir. 

Int. 50. Describe the extent of country which you searched down 
on the Arkansas or Big Sandy during the time that you were hunt- 
ing cattle for Mann. 

A. We did not go over a big portion of the country; we only 
went along the banks of the Arkansas and turned cattle over on the 
south side. I was with an outfit there, and that was all they were 
doing. 
: Int. 51. Why did you not make a more extended search ? 
317 A. Because it was late in the year, and there was no other 

outfit working that portion of the country except the SS 


outfit. 


Int. 52. You say you went down there the 1st of August; do you 


call that late in the year? 
A. That is pretty late; they begin to gather beef down there then. 
I stayed there about a month before I got over on that side of the 


river. 
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Int. 538: Where did you stay the first month? 

A. Mr. Black’s ranche. 

Int. 54. Doing nothing that month ? 

A. Yes; I was working with -his outfit. 

Int. 55. Did you see any double rowlock brand on the bar cattle? 

A. I do not remember to which those brands belonged. Whenever 
I saw one of trem I looked for the ranch brand, and then I would 
know it was his. If I saw a ranch brand I would look for the road 
brand. 

Int. 56. How large is this enclosure of the Arkansas Valley Land 
& Cattle Co. ? 

A. I have been told it is 40 miles square. 

Int. 57. How many cattle were in that enclosure at the time you 
were there in 1883? 

A. We only hunted right along the banks of the river, maybe 10 
miles vut, circled out, and drove in. 

Int. 58. Were there several hundred or several thousand head ? 

A. There were a good many cattle along the river; perhaps we 
saw 5,000 or 6,000 during the two weeks we were over there. 

Int. 59. That was on the Arkansas river? 

A. Yes, sir 

Int. 60. Did you go up on both sides of the Sandy ? 

A. No, sir; we did not go up the Sandy. 

Int. 61. You say those were everybody’s cattle ? 

A. Yes; some of every one’s round there. 
318 Int.62. When you speak of the Arkansas enclosure do you 
mean it was wholly fenced in or there were openings where 
cattle could go in and come out? 

A. It was wholly fenced in; there were were no openings that I 
know of. 

Int. 63. Other people went in there and hunted for their cattle? 

A. Yes, sir; the Arkansas river never had any fence along it, and 
the cattle could cross there. 

Int. 64. The cattle could cross right in and out? 

A. Yes, sir. 

Int. 65. Did you see any cattle with aT brand on the left*side, 
with an SS, that did not belong to Mr. Mann? 

A. Just the T only. 

Int. 66. Any cattle with the T ? 

A. I have seen them with a bar T; never with a T. . 

Int. 67. Describe the difference between the bar T and the T 
cattle that you claim were Mr. Mann’s? 

A. The bar T is a T with the bar right over the top. of the T, and 
that is either on the side or the hip, and Mr. Mann’s is further for- 
wards, either on the side or the shoulder. 

Int. 68. Were they the same kind of cattle as Mr. Mann’s cattle? 

A. No, sir. 

Int. 69. What kind of cattle were they ? 

A. Mostly native cattle; a good many Texas mixed with them. 

Int. 70. Did you see any Texas cattle that had that particular 
brand on them? 
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A. Yes, sir. 
hex 71. How many T cattle with the bar over did you see down 
there? 

A. I guess 250 head. 

Int. 72. What proportion of them were Texas and what propor- 
tion native ? 

A. I did not notice particularly about that; there might have 

been half, perhaps not more than one-fourth. 
319 Int. 73. How old were those cattle? 
A. All ages. 

Int. 74. Were they mostly cows or steers? 

A. Mostly cows. 

Int. 75. How were the native cattle—large or small ? 

A. Just medium. 

Int. 76. Did you see any cattle there with a bar on the right side 
with the SS brand on them ? 

A. Yes, sir. 

Int. 77. Where was the bar and where was the SS? 

A. There was a bar on both sides of some of them ; a bar in front 
of the SS and a bar on the right side. Which bar have you refer- 
ence to? 

Int. 78. Any cattle with bar on the right side? 

A. Some have only got the bar on the right side. 

Int. 79. Did they also have the SS brand on? 

A. Yes, sir. 

. Int. 80. Where was the SS on the right side with reference to the 
ar? ; 

A. There was no SS on the right side. 

Int. 81. Was the SS always on the left side? 

A. Yes, sir. | 

Int. 82. Was this bar you speak of a bar like the bar on the Mann 
cattle? Was there any difference between the two bars? 

A. Yes, sir. 

Int. 83. What is the difference? 

A. The SS bar is wider and longer; it looks like a heavy iron 
put on. 

Int. 84. How long was Mr. Mann’s bar? 

A. It is mostly about six inches. 

Int. 85. How long was the other one? 

A. From 6 to 18 inches long. I have seen it very nearly two 
feet. : 
Int. 86. Did you mean to say that the bar of the Arkansas Co. 
was not uniform in length? 

A. No, sir; sometimes long and sometimes short. 

Int. 87. Varying from 8 inches to 2 feet? 

A. From six inches to 2 feet; perhaps not so long as 2 feet, but 


nearly. 
320 Int. 88. You say you were there again in the summer and 
fall of 1884? 
A. Yes, sir. 


Int. S89. About what time did you go there in 1884? 
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A. In April. 

Int. 90. How long did you remain there? 

A. Until the 16th of Deceinber. 

Int. 91. In whose employ were you during that time? 

A. In the employ of Prower’s estate. I worked for Mr. Black 
about 6 weeks when I first went there. 

Int. 92. That would be about the middle of May or ist of June? 

A. About the middle of June. 

Int. 93. You first worked for Mr. Black and then for the Prower 
estate ? 

A. Yes, sir. 

Int. 94. You worked for the Prower estate from some time in 
June until December? 

A. Yes, sir. 

Int. 95. Who had charge of Prower’s estate Guia that time ? 

A. Mr. Hudnal was superintendent. 

Int. 96. Were you engaged in looking up Mr. Mann’s cattle dur- 
ing that time? 

A. No, sir. 

Int. 97. Did you have any instructions from Mr. Mann during 
that time? 

A. No, sir. 

Int. 98. Did you make any mention of what you discovered dur- 
ing that time to Mr. Mann since? 

A. Yes, sir. 

Int. 99. When, for the first time? 

A. As I was going home in December I saw him here at the hotel 
and I was talking with him about it. 

Int. 100. Was that the first time you told him ? 

A. Yes, sir. 

Int. 101. Were you not a witness in the former trial in the case of 
Mr. Mann against Mr. Bloomfield ? 

A. Yes, sir. 

Int. 102. Did you testify as a witness on that trial to what 
321 you saw there in the summer and fall of 1884? 
A. No, sir; I did not say anything about that. 

Int. 103. You did not tell Mr. Mann until after that trial what 
you had seen in the summer and fall of 1884? 

A. I think he asked me and I told him I had seen a few. 

Int. 104. When you speak of these cattle you saw—200 or 300 
head—in the fall of 1884 had you seen them before you testified in 
- the last trial or afterwards ? 

A. Very few of them before and most of them afterwards. 

. 1% 105. Describe the general locality where you saw those 300 
ea 

A. They were mostly in the pasture. 

Int. 106. Do you mean the enclosure you mentioned before ? 

A. Yes, sir. 

Int. 107. How many of those cattle had the SS brand on them ? 

A. They all had it on that I saw in 1884. 

Int. 108. Did you examine those cattle closely ? 
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A. I never threw them down to look at them, but as close as I 
could from a horse. 
Int. 109. How many of those 300 head had the T brand on ? 
A. I do not know; they were mostly bar cattle. 
Int. 110. How many T cattle were cows? 
A. Not any. 
Int. 111. How many bar cattle were cows? 
= A good portion. I do not remember how many; perhaps 
a 
Int. 112. What brand other than bar or the T or the SS did you 


-see on them? 


A. They had others of Mr. Mann’s brand on. 

Int. 118. Did you see any other ranch brand on any of these cat- 
tle that did not belong to Mr. Mann? 

A. No, sir. 

Int. 114. Do you say there were or were not other brands on 
them? 

A. There were other brands, but they were Mr. Mann’s. 
O22 Int.115. Did you not see brands on those cattle which were 
not the brands Mr. Mann claimed ? 

A. No, sir; I did not. 

Int. 116. Describe, as near as you can, the time that you saw 
those cattle and the locality. 

A. It was about the middle of the season and most of them were 
inside of the pasture. 

Int. 117. And the pasture was 40 miles square; in what part did 
you see them ? 

A. They were scattered all over it; most of them were on the 
Sandy. Where the most cattle were I saw the most of them. 

Int. 118. Was this after the shipping had been done? 

A. No, sir. 

Int. 119. State the time of the season. 

A. It was along in July and August we were over there. We 
were two months in the pasture, I guess. 

Int. 120. Did you see those cattle in July or August? 

A. It might have been in June or September. 

Int. 121. Did you see as many as 300 of these cattle in June, July, 
and August, 1884? 

A. I think I have. 

Int. 122. But you did not mention that fact on the first trial? 

A. No, sir. 

Int. 123. You did not tell Mr. Mann that fact until afterwards? 

A. I was talking with him, but he was busy and did not ask me 
closely. 

Int. 124. Who was with you when you saw those cattle in 1884? 

A. Bud Baty, who works for the Prower estate; Fred. Parker: 
Albert Mosty, range boss there. 

Int. 125. Who else? 

A. All the boys who worked there. 

Int. 126. They could see the cattle as well as you ? 
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A. Yes; they were all on the round-up. I do not know that I 
called attention to the brand. 
323 Int. 127. Did you see any of these cattle afterwards, in the 
fall of 1884? | 

A. Yes, sir; right along all the time I was there. 

Int. 128. Did you tell anybody down there at the time they be- 
longed to Mr. Mann, and not to the Arkansas Valley Co.? 

A. Mr. Coxhead was there and I talked to him about them. I 
did not talk about it more than I could help, but Mr. Coxhead knew 
about it and I talked to him. 

Int. 129. Who had charge of the Arkansas Valley cattle at that 
place at that time? 

A. Tillett was at the ranch and Stroud had charge of them. He 
was working for Bloomfield. 

Int. 180. Did you see any cattle shipped by the Arkansas Co. that 
season ? 

A. No, sir; except in the herd, but not after they took them down 
and trimmed them up ready to ship. 

Int. 131. You. do not know whether any of those cattle were 
shipped or not ? 

A. Ido not. 

Int. 182. Steers 4 or 5 years old would be good shipping cattle ? 

A. Yes; if they were fat they were old enough. 

Int. 133. They would be as fat that season as any other season? 

A. That is the age they always take—from 4 up. 

nee 134. Were those 5-year-old cattle you saw good shipping 
cattle ! | 

om, Yes, sir; they were nice fine steers; the cows were not ship- 
able. 

Int. 185. About how many cattle all told did you see, without ref- 
erence to ranch brands, that had a bar on the right side or a T on 
the left down in the Arkansas country, whether you call them Mr. 
Mann’s cattle or belonging to others? 

A. 5,000 or 6,000 of both brands. 

Int. 136. Did many of these cattle have both brands, bar on one 
side and T on the other? 

A. No, sir; none of them. 
324 Int. 137. Which brand predominated—the bar or the T? 
A. Most had the bar brand. 
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Redirect examination by E. T. Wetts: 


Int. 1. How many of those Oregon cattle with the T or bar brand 
that you saw in 1884 bore the other ranch brands which you men- 
tioned in your examination-in-chief, J HJ, J HJ inverted, COD, 
double rowlock, stirrup, etc., or some of them ? 

A. They all had one or the other of those brands. 

Int. 2. Of what breed or strain were those cattle bearing T or bar 
and’some one of those ranch brands? 

A. All Oregon cattle; very large. 

Int. 3. Were any of the other cattle bearing T and bar or either 
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which you saw there in 1884, as you have mentioned in your cross- 
examination, Oregon cattle? 

A. No,sir. 

Int. 4. Did any of these cattle, not Oregon cattle, bear any of the 
ranche brands you mentioned in your examination-in-chief; did any 
. — native or Texas cattle have any of Mr. Mann’s brands on 
them { 

A. No, sir; but Mr. Mann has a brand that is similar to some 
“vy but I have not mentioned the brand there; I did not think 
of it. 

Int. 5. What brand was that? 

A. A TS and an SH; theS is lying down and the T is right above 
it; sometimes this last brand is inverted. 

Int. 6. You say some of these native or Texas cattle have those 
ranche brands? 

A. Yes, sir. 

Int. 7. Apparently made by the same iron or a different iron ? 

A. Qh, a different iron ; you can tell it. 

Int. 8. Were you interrogated on your examination in the 
325 suit of Maun vs. Bloomfield about what you had seen there 
in 1884? 


A. No, sir. 
Int. 9. You say in your cross-examination that you did not talk 


~s — about Mr. Mann’s title to those cattle, except to Cox- 
ead ? 

A. Yes, sir. 

Int. 10. And you talked to him because he knew all about it? 

A. Yes, sir. 

Int. 11. Why did not you talk to other people ? 

A. There were a good many SS boys with us all the time, and it 
would have made them mad. I felt that if I took a meddling part 
in this controversy it might make me trouble and cost me my situa- 
tion. 

Int. 12. In your communications with Mr. Mann did you take pains 
to tell him anything more than you were asked ? 

A. No, sir. 3 

Int. 18. Why did not you? 

A. I thought if he wanted to know it very bad he would ask me. 
I did not like to tell him anything voluntarily. 

Int. 14. And you say when you spoke to Mr. Mann he was in haste 
and did not interrogate you about what you had seen in the season of 
1884? 

A. Yes, sir; he was gone when I first got here, and got back just 
about the time the trial commenced. | 


(Signed) JAMES W. STOCKARD. 
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(Notarial Certificate.) 


326 UnirTep States oF AMERICA, District of Colorado : 


In the Circuit Court of the United State within and for the said 
District. os 


JEREMIAH J. MANN 
v8. 
THE ARKANSAS VALLEY LAND AND CATTLE COMPANY. 


Be it remembered that on this 9th day of February, A. D. 1885, 
at the hour of ten a. m. of said day, I, Warren D. Woodman, a notary 
public in and for the county of Arapahoe, in the. State of Colorado, 
attended at the office of Messrs. Wells, Macon and McNeal, attorneys- 
at-law, in the Tabor block, in the city of Denver, at which time and 
piace appeared Messrs. Wells, Macon and McNeal, the attorneys of 
the plaintiff in the above-entitled cause then pending in the circuit 
court aforesaid, in order to examine the above-named C. Smith, a 
witness on behalf of the plaintiff in the aforementioned cause, in 
pursuance of the foregoing notice, and, neither the said witness nor 
any person on behalf of the said defendant in the above-mentioned 
cause appearing, the examination of the said witness was by me ad- 
journed until four o’clock in the afternoon of this same day at the 
same place aforesaid. 

Afterwards, at four p.m. of the same day, I was attended by Messrs. 
Wells, Macon and McNeal, attorneys of the said plaintiff, and by — 
Hugh Butler, Esq., attorney of the said defendant, and by their agree- 
ment the examination of the said witness was again adjourned until 

eleven o’clock of to-morrow, the 10th inst., at the same place. 
327 Afterwards, to wit, on this 10th day of February, A. D. 

1885, at eleven o’clock in the morning, I was again attended 
by Messrs. Wells, Macon and McNeal, the attorneys of the said plain- 
tiff, and by Hugh Butler, Esq., the attorney of the said defendant ; 
and thereupon the said witness, C. Smith, being by me first duly 
cautioned and sworn to testify the truth, the whole truth, and noth- 
ing but the truth in the suit in the foregoing notice mentioned, did 
testify and say as follows in answer to the following interrogatories, 
to wit: 


Direct examination by Judge E. T. WELLs: 


Q. State your name, age, and place of residence. 

A. My name is Chandler Smith; my residence is in Denver—it 
has been this winter. 

Q. Give your age. 

A. 30. 

Q. How long do you expect to remain in Denver at the present 
time ? 

A. About a week—hardly a week; perhaps I will go to-morrow 
or next day. 
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Q. To what place do you intend to go and how long do you ex- 

pect to remain? 
. I expect to go to Montana, in the neighborhood of Helena. 
How long will you probably be absent ? 
I will probably be there all summer. 
What is your occupation ? 
. A cattleman. 
How long have you been engaged in the cattle business ? 
. Nearly 20 years. 
. In what country ? 
A. Most of the time I have been in this State—that is, this 
328 State and between here and Texas; mainly and principally 
in this State. 

Q: Do you know what are called among cattlemeu Oregon or 
Western cattle? 

A. Yes, sir; I do. 

Q. State whether or not they are distinguishable from the other 
cattle found in this country ? 

A. Yes, sir; they are; they are a larger class of cattle as a gen- 
eral thing, and, if anything, a little rougher cattle than cattle in 
this country—larger-boned cattle. 

Q. Where were you residing or sojourning and in what were you 
engaged or employed in the spring, summer, and fall of 1882? 

A. I was employed as a foreman or superintendent of the ranch 
of H. H. Metcalf, at River Bend; was foreman of his ranch. 

Q. River Bend, Colorado? 

A. Yes, sir; on the Kansas Pacific railroad. 

Q. How many cattle were there in that herd and where were they 
accustomed to range during that time? 

A. I think about fourteen thousand head; they ranged, you 
might say, from the Platte to the Arkansas river; their general: 
range was on the Big Sandy. 

Q. How much were you upon the range during that season ? 

A. All the time. 

Q. How far to the south were you accustomed to ride? 

A. Well, you might say nearly to the line of Texas—that is, you 
could measure your territory clear down nearly south to the Canadian. 
Most of our cattle run in on the Arkausas—that is, from there to 
the ranch. 

Q. How frequently during that season were you down to the 
Arkansas river ? 

A. I was there three times during that season. 

Q. How frequently on the Big Sandy and its tributaries ? 

A. Nearly all the summer; that was right in the center of 
329 =my range. 

Q. Do you know where the ranches of the defendant, The 
Arkansas Valley Land and Cattle Company, are? 

A. Yes, sir; Ido. Their home ranch is at Holly station and they 
have different other ranches, too, I bave seen. 

Q. Where is Holly station ? 
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(Notarial Certificate.) 


326 UNITED States oF AMERICA, District of Colorado: 


In the Circuit Court of the United State within and for the said 


District. Y 


JEREMIAH J. MANN 
vs. 
THE ARKANSAS VALLEY LAND AND CATTLE COMPANY. 


Be it remembered that on this 9th day of February, A. D. 1885, 
at the hour of ten a. m. of said day, I, Warren D. Woodman, a notary 
public in and for the county of Arapahoe, in the. State of Colorado, 
attended at the office of Messrs. Wells, Macon and MeNeal, attorneys- 
at-law, in the Tabor block,in the city of Denver, at which time and 
piace appeared Messrs. Wells, Macon and McNeal, the attorneys of 
the plaintiff in the above-entitled cause then pending in the circuit 
court aforesaid, in order to examine the above-named C. Smith, a 
witness on behalf of the plaintiff in the aforementioned cause, in 
pursuance of the foregoing notice, and, neither the said witness nor 
any person on behalf of the said defendant in the above-mentioned 
cause appearing, the examination of the said witness was by me ad- 
journed until four o’clock in the afternoon of this same day at the 
same place aforesaid. 

Afterwards, at four p.m. of the same day, I was attended by Messrs. — 
Wells, Macon and McNeal, attorneys of the said plaintiff, and by 
Hugh Butler, Esq., attorney of the said defendant, and by their agree- 
ment the examination of the said witness was again adjourned until 

eleven o’clock of to-morrow, the 10th inst., at the same place. 
327 Afterwards, to wit,on this 10th day of February, A. D. 

1885, at eleven o’clock in the morning, I was again attended 
by Messrs. Wells, Macon and McNeal, the attorneys of the said plain- 
tiff, and by Hugh Butler, Esq., the attorney of the said defendant ; 
and thereupon the said witness, C. Smith, being by me first duly 
cautioned and sworn to testify the truth, the whole truth, and noth- 
ing but the truth in the suit in the foregoing notice mentioned, did 
testify and say as follows in answer to the following interrogatories, 
to wit: 


Direct examination by Judge E. T. WELLs: 


Q. State your name, age, and place of residence. 

A. My name is Chandler Smith; my residence is in Denver—it 
has been this winter. 

Q. Give your age. 

A. 30. 

Q. How long do you expect to remain in Denver at the present 
time ? 

A. About a week—hardly a week; perhaps I will go to-morrow 
or next day. 
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Q. To what place do you intend tv go and how long do you ex- 

pect to remain ? 
. I expect to go to Montana, in the neighborhood of Helena. 
How long will you probably be absent ? 
I will probably be there all summer. 
. What is your occupation ? 
. A cattleman. 
. How long have you been engaged in the cattle business? 
. Nearly 20 years. 
In what country ? 
A. Most of the time I have been in this State—that is, this 
328 State and between here and Texas; mainly and principally 
in this State. 

Q:. Do you know what are called among cattlemen Oregon or 
Western cattle? 

A. Yes, sir; I do. 

Q. State whether or not they are distinguishable from the other 
cattle found in this country ? 

A. Yes, sir; they are; they are a larger class of cattle as a gen- 
eral thing, and, if anything, a little rougher cattle than cattle in 
this country—larger-boned cattle. 

Q. Where were you residing or sojourning and in what were you 
engaged or employed in the spring, summer, and fall of 1882? 

A. I was employed as a foreman or superintendent of the ranch 
of H. H. Metcalf, at River Bend; was foreman of his ranch. 

Q. River Bend, Colorado? | 

A. Yes, sir; on the Kansas Pacific railroad. 

Q. How many cattle were there in that herd and where were they 
accustomed to range during that time? 

A. I think about fourteen thousand head; they ranged, you 
might say, from the Platte to the Arkansas river; their general: 
range was on the Big Sandy. 

Q. How much were you upon the range during that season ? 

A. All the time. 

(. How far to the south were you accustomed to ride? 

A. Well, you might say nearly to the line of Texas—that is, you 
could measure your territory clear down nearly south to the Canadian. 
Most of our cattle run in on the Arkansas—that is, from there to 
the ranch. 

Q. How frequently during that season were you down to the 
Arkansas river ? 

A. I was there three times during that season. 

Q. How frequently on the Big Sandy and its tributaries ? 

A. Nearly all the summer; that was right in the center of 
329 =my range. 

Q. Do you know where the ranches of the defendant, The 
Arkansas Valley Land and Cattle Company, are? 

A. Yes, sir; Ido. Their home ranch is at Holly station and they 
have different other ranches, too, I have seen. 

Q. Where is Holly station ? 
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A. On the Atchison, Topeka and Santa Fé, on the Arkansas 
river; what they call seven miles from the State line. 

Q. What is that ranch called ? 

A. Double S ranch. It is termed Double S ranch. ;- 

Q. Have they another principal ranch; if so, where is it, and 
what is it called ? : 

A. They have a ranch on the Sandy, at the Point of Rocks, and 
they have another one out between there and the Battle Ground. 
Their main ranch is the Battle Ground, on the Sandy. 

Q. Did you see on this ranch, during that summer, any Oregon 
cattle? 

A. Yes, sir. 

Q. How did you distinguish them as Oregon cattle ?- 

A. By their general appearance; and, as I have stated before, 
they are different from the other cattle. 

Q. How were these Oregon cattle branded ? 

A. The brands that I saw on these cattle were a bar on the right 
side and T on the left. 

Q. Did they bear other brands? 

A. Yes, sir. 

Q. Can you describe any of the other brands ? 

A. Yes, sir; a few of them. 

Q. Give any others that you recollect. 

A. Some of them were branded with 96, some with a stirrup, and 

some with a boot; I don’t recollect any more. They were 
330 ranch brands where they came from, but I didn’t pay much 
attention to that. 

Q. What were the ages of these cattle, as near as you can judge ? 

A. As near as I can judge, they were three years old and upwards. 

Q. What were their sexes ? 

A. There was cows and steers; more steers than anything else— 
that is, I noticed more. 

Q. Whereabouts on the ranch which you have mentioned did 
you see those Oregon cattle? 

A. Whereabouts on the range ? 

Q. Yes, sir. 

A. I saw them here and there over the range. Occasionally you 
would see one most anywhere you had a mind to go. 

Q. How frequently did you see these cattle ? 

A. Nearly every day we rounded up or handled our cattle. 

Q. Did you ever see them at other days? 

A. O, yes, when we were driving over the range, but most of 
the time when we were handling the cattle. | 

Q. Could you give any estimate of the number of these cattle 
bearing the T and the bar that you saw on that range. If so, state 
how many there were. 

A. Well, that is hard for a man to state in that way, seeing them 
the way I did. : 

Q. What is your best judgment? 


Question objected to by defendant’s counsel because it appears 
from the preceding answer that he is unable to state. 
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A. Well, from the frequent seeing of the brand in various por- 
tions of the range, of course it would be the only way I could esti- 
mate ; my estimate would be anywhere from, well, perhaps five hun- 

dred or a thousand head. 
331 Q. Can you give any estimate as to how many of these 
were cows? 

A. I could not. 

Q. Did any of the cows of this brand have calves with them? 

A. Yes, sir. 

Q. What portion of them? 

A. QO, I don’t know—that is, I could not say what proportion, but 
I saw cows bearing this brand with calves with them, but sometimes 
acow might be with calf and you might not notice it. I should 
judge there would be about the same average with them as with any 
other cattle on the range; the same proportion. 

Q. What percentage of the cows running upon the range as that 
herd was running usually have calves; I ask you generally is there 
any general percentage, or does it vary with the years as to how 
many cows have calves ? 

A. Yes, sir; it is owing to the year. 

Q. It varies with the year ? 

A. It varies with the year. 

Q. What was the percentage of cows that bore calves upon the 
range in that year? 

A. 60 to 70 per cent. 

Q. 60 to 70? 

A. Yes, sir. 


Defendant’s attorney here objects to evidence touching the in- 
crease of the herd on the ground that the same is not admissible 


under the pleading. 


Q. What brands did the Arkansas Valley Land and Cattle Com- 
pany have on their horses—stock that was working on the range 
that year? 

Defendant’s attorney objects to the question because irrelevant. 


A. Double 8. 
Oo2 Q. When these Oregon cattle bearing the T and the bar 
brand were rounded up did any person, to your knowledge, 
ever claim them or take charge of them? 
A. Yes, sir. 
m7 Who were these persons ? 
A. They were men belonging to the Arkansas Valley & Land Com- 
any. 
: Q. What did they do with them ? 
A. They took them in their bunch, their herd, that was going 
south. 
Q. Who was the superintendent of that company that year? 
A. R. C. Bloomfield. 
Q. What were such cattle as those Oregon cattle that you have 
mentioned worth on the range at that time? 
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A. Well, that class of cattle were worth more, because there were 
a great many steers among them, than ordinary cattle. 

Q. Can you fix about what two-year-olds, three-year-olds, fours, 
and fives of that class of cattle were worth; you say these were 
threes to fives? 

A. These were three to five. 

Q. What were threes, fours, and fives worth ? 

A. I presume, perhaps, thirty dollars. Taking the thing as an 
average right through, cows and steers together, they were worth 
about thirty dollars each. 

Q. You think they would average about thirty dollars a head ? 

A. I think they would average thirty dollars a head; that is a low 
estimation. 


Cross-examination by HucuH But Ler Esq. : 


. Are you still in the employ of Mr. Metcalf? 
No, sir. 
How long were you in the employ of Mr. Metcalf in 1882 ? 
. I was with him from April, 1882, until the fall of 1883—the 
15th day of November, 1883, 
Q. During the time that you have lived in this State, have 
you been in the cattle business for yourself? 
A. Yes, sir. 
Q. Where did you have your ranch and range? 
A. I had my ranch in Elbert county. 
Q 
A 


>OPe 


33 


oo 


. During what years? 
. [sold out there in the spring of 1869; then I went as super- 
intendent for A. D. Wilson and Company. 

Q. How many cattle did you have in 1869? 

A. Three hundred head. 

Q. Three hundred ? 

A. Yes, sir. 

Q. Were you in the cattle business on your own account between 
1869 and 1882” 

A. No, sir; I was not. 

Q. You say you were in Texas and Wyoming as well as Colorado? 

A. Yes, sir; I have driven from those countries. 

Q. When you say that Oregon cattle or Western cattle are dis- 
tinguishable from cattle in this country, do you mean that they are 
easily distinguished ? : | 

A. Yes, sir; as to general appearance, they are. 

Q. Arethere nota good many cattle in Colorado—Colorado cattle— 
that resemble quite closely what you call Oregon or Western cattle? 

A. Of course there — some that do, but as to general appearance 
you can tell Oregon cattle from Colorado cattle. 

Q. Would the appearance be apparent to an ordinary man that is 
not a cattleman ? 

A. I presume it would; it depends upon his experience. I don’t 
know how that would be. 

Q. Did Mr. Metcalf own any Oregon cattle in 1882? 
A. Yes, sir. 
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Q. About how many? 

A. Well, I presume there was perhaps four hundred steers. I got 
rid of 250 head for him that year. 

a “in anybody else in that section of the country own Oregon 
cattle : 

A. On that range? 

. Yes. 
3304 A. No, sir; that is, not that I heard of. I never knew there 
was any. 

Q. Do you know Nicholas McDowling ? 

A. Yes, sir. 

Q. Do you know about his having Oregon cattle? 

A. Not on our range. 

Q. Don’t you know that he had cattle that strayed from Wyoming 
down on that range? 

A. I know that he had. I understood that he had cattle in Wyo- 
ming, but I never saw them there. 

Q. What was the distance from north to south of this range you 
speak of ? | 

A. Well, we call it our range you might say 20 miles ‘north of 
River Bend from there, within thirty, forty miles from the river. 
Our cattle run from the Platte, you might say, to the Arkansas river. 

Q. You said Canadian also? 

A. Yes; they would cross over to the Canadian. 

Q. What is the distance from this place north down to the Cana- 
dian ? 

A. It is in the neighborhood of 250 or three hundred miles. 

Q. What was the distance from the west to the east of this range? 

A. Well, from Carson to the head of the Sandy. perhaps it would 
be—well, say from the first half to the head of the Sandy it would 
be 125 miles; perhaps 150, east and west. 

Q. The range, then, would be 250 to 300 miles long and 125 to 
150 wide? 

A. This range was about 250 to 300 miles long and 125 to 250 
wide; that is the extreme limits; the most we worked on was from 
Carson to Sandy, to River Bend on the Sandy, and from Sandy to 
the Arkansas. 

Q. When were you last down to the Arkansas in the season of 
1882 ? 

A. About the latter part of July or the lst of August. I believe it 

was about that time. : 
300 Q. Within what interval of time did you make your three 
trips to the Arkansas during the season ? 

A. Well, the first trip we made, I think, was in May. I think we 
commenced there on the 10th of May, and we got up home in June 
and went back again in July; got home and went back in August. 
The last trip, I think, was made in August. It took us about a 
month to make the trip. 

Q. Got back the last of about when ? 

A. Perhaps about the first of August. I think it was about the 
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last of August. I could tell by figuring how the round-up ran that 
ear. 
r Q. During what trip did you see most of these Oregon cattle? 

A. Well, there wasn’t much difference; about the same all the 
time, except they were smaller in numbers during the last of the 
drive than the fore part of the season. 

Q. What was the largest bunch of these cattle that you saw down 
at any one time? 

A. It was on the Sandy, over about Arroya; on the Sandy, down 
to the mouth of the Sandy, on the Arkansas. 

Q. How many were there in that bunch ? 

A. I could not say; they weren’t all in one bunch. 

Q. I mean in that particular section of the country ? 

A. I don’t know; perhaps four or five hundred. 

(Q. How far was that from where these ranches were owned by the 
Arkansas Company ? 3 

A. It was right by their range or ranch, in their vicinity of 
country. 3 

Q. How many steers were there in that number ? 

A. Icould not say. There was more steers than cows a good 
deal. 

Q. You say these cattle had a bar on the right side and a T on 
the left ? 

A. Yes, sir. 

Q. You mentioned that the cattle had both brands on? 

A. Some had two on, some had the bar on. 
306 Q. Did you see any cows with the bar on the right side? 
A. Yes, sir; I believe I did. 
About how many do you recollect of that kind ? 
. O, I could not say. 
Did you see any cows with the T on the left side ? 
. I believe not. 
Did you see any steers with a bar on the right side? 
. I could not state whether I did or not. I could just see the 
brand as they passed through the range. 

Q. This ranch you speak of, there on the Sandy, was that near 
the Battle-Ground ? 

A. Yes, sir. 

Q. You think you saw about four or five hundred there ? 

A. Yes, sir. 

a ee what scope of country did you see that number of 
cattle { 

A. To illustrate that, I could say we commenced at the Arkansas 
river and rounded up to Sandy. 

Q. What would that distance be ? : 

A. Itis—I think they call it, from the Arkansas to the mouth of 
the Sandy, I think they call it to Kit Carson 55 or 60 miles; and 
of course we rounded right up the Sandy; done all the work right 
on the Sandy. | 

~ ~_ all these cattle in a comparative strip or were they scat- 
tered % 
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A. They run to the Sandy for water. We went to the hills and 
brought them all into a certain point, same as on the river; bunch 
them there, handle our own cattle, and go on. | 

Q. How many other persons owned cattle which were ranging in 
that locality down there? 

A. There was that company ; that was down on the Arkansas, the 

mouth of the Sandy; then take it up north and northwest of 
O07 mse the first ranch you come to that had cattle was W. T. 
olt’s. 

Q. How far was that from this ranch ? 

A. Holt’s ranch was at Hugo—about 125 or 130 miles. The next 
man above that was John Chatham ; that is the “OZ” outfit. 

Q. How far is that above this ranch ? 

A. That is located 12 miles above Hugo. 

Q. How far above this ranch that I am speaking of ? 

A. That would be about 115 miles, perhaps. 

Q. How many cattle-owners in that part of the country were 
there whose cattle ranged down in that vicinity ? 

A. That did range down there ? 

Q. Yes, sir. 

A. Well, all those men whose names were just spoken and North- 
ern men north of there. 

Q. A good many other men ? 

A. Yes; there was Ernest & Kramers; in fact, all the Northern 
men’s cattle drifted down in that section of the country—that is, they 
were there in the spring. 

Q. You say that these cattle were claimed and taken by the em- 
ployees of the Arkansas Company. About how many of these cattle 
did you see claimed and taken by the employees of the Arkansas 
Company? } 

A. I could not say as to that, because I never counted them or any- 
thing of the kind, only just saw them as I went to look over their 
bunch as they started. 

Q. You can state your best recollection. Going right down to 
facts and figures, how many can you swear were taken possession of 
or claimed by any employee of the Arkansas Company ? 

A. I couidn’t state; I know they claimed the brand—that is, I 
know they drove the brand. 

Q. What brand did they claim ? 

A. They claimed the “T,” the bar, and double S brand. 
398 Q. Did they claim the stirrup brand ? | 

A. The stirrup brand was on these cattle—that is, they 
were an additional brand: we called them the ranch brand. 

Q. Do you remember whether they claimed the cattle that had the 
stirrup and boot brand on? 

A. Yes, sir; they did; they also had either this “T” or bar 
brand. 

Q. Did you know Mr. Holly? 

A. Yes, sir; I did. 

Q. Did you know his cattle before 1882 ? 

A. Yes, sir. 
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Q. Didn’t you know that he claimed the “ T” brand on the right 
side? | 
A. No, sir; I didn’t know that hedid. I know his general brand 
was double S. i. 
Q. Did he have other brands besides ? 
A. I presume he did. I can’t say whether he did or did not. 
Q. Don’t these cattlemen own quite a number of minor brands? 
A. They are apt to; yes. 
Q. You know that he owned the SS brand ? 
A. I do, sir. 
Q. Did all of these cattle that had the “T” brand and the bar 
brand also have the SS brand ? 
A. No, sir. 
Q. Did some and some not ? 
A. Some had and some had not. 
Q. What proportion of these “'T” and bar cattle that you say 
had the double S brand on? 
A. I could not say that either. 
Q. Did you never see what they call Colorado cattle that very 
much resemble in appearance those cattle you speak of ? 
A. Yes; I have seen cattle here in this country that resembled 
Oregon cattle. 
Q. Did you ever see those cattle raised in Wet Mountain Valley ? 
A. Yes, sir. 
Q. Haven’t you seen cattle there that very much resembled these 
Oregon cattle or Western cattle? 
339 A. Yes, sir; occasionally, but not so distinct ; a man could 
describe the difference in any portion the same as Texas 
cattle. 
. Q, About what proportion of these cattle that you saw had the “T” 
rand ? 
A. Well, I could not say that either. 
@. Were there more “ 'T’s” than bars or more bars than “ T’s” ? 
A. I believe there was ahout as many “ T’s” as bars, and, perhaps, 
a little more, but I could not say for certain, because just passing 
through, you know, I only saw them. 
Q. How did you come to notice, or did you notice, bar and the 
“T” brand at that time ? 
mo By having supposed that they were Arkansas Land Company’s 
cattle. 
Q. Had you ever heard of Mr. Mann at that time? 
A. No, sir. ? 
Q. Do you know whether these cattle or some of them were claimed 
by anybody else ? 
A. No, sir. 
Q. What man other than Mr. Bloomfield do you identify as em- 
ployed by the company during the season of 1882? 
A. Bob Tillett. 
Q. What time was it in 1882 that you saw Tillett and Bloomfield 
exercise any acts on behalf of the Arkansas Company ? 
A. I can’t say that 1 ever saw them. 
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Q. a do you know they were agents of the Arkansas Com- 
pany ! 

A. I judge, sir, from their saying that they were working for the 
double S outfit and riding double S horses. 

Q. Did you see Bloomfield ride a double S horse? 

A. No, sir. 

Q. Mr. Tillett (or Tulley) ? 

A. Yes, sir; and drive a double S horse in the summer of 1882. 

Q. Don’t you know, Mr. Smith, that the Arkansas Valley and 


- Land Company was not organized until late in the fall of 1882? 
O. : 


A. N 
340 Q. And that the cattle were not turned over to it until after 
September first, 1882 ? 

A. That I don’t know anything about. 

Q. Are you not mixing up your present knowledge of the Arkan-. 
sas Company with what you saw in 1882? I will put the question 
in this shape: When you were down there in 1882 did you then 
know of the Arkansas Valley Land and Cattle Company ? 

A. Yes, sir. 

Q. Do you mean to assert that there was in August, 1882. a com- 
pany down there known as the Arkansas Valley Land and Cattle 
Company ? 

A. I don’t know whether it was in August or not. 

Q. You testified that your last trip was in August? 

A. Yes; the last trip was in August. 

Q. You have since heard of the Arkansas Valley Land and Cat- 
tle Company, but had you heard of the Arkansas Valley Land and 
Cattle Company in July or August, 1882 ? 

A. Yes, sir; I think I did. 

Q. Well, who was the agent or manager of the Arkansas Valley 
Land and Cattle Company in July or August, 1882 ? 

A. I don’t know, unless it was Bloomfield or Tillett. He is the 
only one I know outside of Holly that handled that ranch. 

Q. How long had you known Holly before 1882? 

A. I have known Mr. Holly for perhaps eight or ten years. 

Q. Don’t you know that Mr. Holly sold his cattle to the Arkansas 
Company ? 

. Yes. 

Q. Had Mr. Holly sold his cattle and his brand and turned over 
the cattle to the Arkansas Company when you were down there in 
July, 1882 ? 

A. I don’t know whether he had or not. I could not say. 

Q. I will ask you again, Are you not mistaking facts that 

341 have occurred since with your recollection of what occurred 

then? In other words, are you not assuming now that the 
Arkansas Company was doing business then ? 

A. I might be mistaken as to when they turned over their cattle. 

Q. Is it not a fact that during the season of 1882, when you went 
down to the Arkansas, that those cattle with the “T” brand and the 
bar brand were claimed by Mr. Holly and not by the Arkansas 
Valley Land and Cattle Company? 
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A. I don’t know whether they were or not. 

Q. Did you know what brand Holly had on his horses which he 
used in rounding up cattle ? 

A. Double S. )> 

Q. That was the same brand that was turned over to the Arkan- 
sas Valley Land and Cattle Company ? 

A. Yes. 3 

Q. Now, did you see Bloomfield and Tulley have anything to do 
with those cattle in the summer of 1882? 

A. In the summer of 1882? 3 

Q. Yes, sir; I will say before the first of September. 

A. I seen them during that summer, or might have been Jater in 
the fall, but I know it was in that same year. 

Q. I am now getting down to the first of September. I will ask 
you another question: Don’t you know that those cattle, after the 
sale was effected, were turned over and counted by Mr. Holley to the 
English company ? 

A. Yes; I believe that they were turned over and that the bar 
was put on them, as Tulley branded. 

Q. And wasn’t that counting and turning over after September, 
1882, and as late as November of that year? 

A. I don’t know as I can remember of the time it was. I know 

that they were turned over. : 

342 Q. Wasn’t that after this round-up down at the Arkansas ? 

A. I think it was. 

Q. Well, now, if this counting and turning over of the cattle from 
Holly to the Arkansas Company occurred after the middle of Sep- 
tember what do you say as to the date when you were down 
there? You testified to having made three trips to the Arkan-. 
sas—the first in June, another in July, and another in August, get- 
_~ back the latter part of August. That is the time you saw these 
cattle? 

A. I saw them during the summer. 

Q. Did you go down after that? 

A. No; I did not go to the Arkansas; I went to Sandy to work 
up from Sandy from about the Battle Grounds. 

Q. What time was that? 

A. In September. 

Q. What time in September ? 

A. About the middle of September. 

Q. At that time did you see Bloomtield down there and did you 
see Tillett down there at that time? 

A. I think I did. 

Q. What was Tillett doing there ? 

A. I don’t know what he was doing there. 1 saw him there at 

the camp. 

_Q. Coming right back to the point, do you know that Bloomfield 
or Tillett, of your own knowledge, at that time acted or claimed to 
act in any way on behalf of the Arkansas Company ? 

A. I don’t know that they did. 
Q. Did you know of any other person, employee or agent, who 
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a claimed to act on behalf of the Arkansas Company at that 
time 

A. I could not state. 

Q. Are you certain, now, that at that time when you were down 
there in the summer of 1882 that you had then heard of this Ar- 

kansas Valley Land and Cattle Company ? | 
: A. Well, the first recollection I had of the company was 
343 ~— the turning over of the C7 cattle. I cannot state what time 
of the month. 

Q. Who owned the C7 cattle? 

A. Mr. Bloomfield. 

Q. Who turned them over ? 

A. I understood that Mr. Tillett turned them over to the Arkan- 
sas Valley Company. 

Q. About what date was that? Do you know ? 

A. No; I do not. 

Q. When you spoke about seeing from 500 to a thousand head of 
these rough-looking or Oregon cattle do you mean to say that they 
had these brands on them? 

A. What brands do you mean? 

Q. The bar brand and the T brand. 

A. Yes, sir; the bar brand and T. — 

Q. You think there were more “T’s” than bars? 

A. Iam inclined to think there was less. I couldn’t see that 
there was a great deal of difference. 

Q. On what part of the side was the T brand? 

A. I think it was about the middle of the side. 

Q. Did vou see any “T’s” on the hip—on the left hip? 

A. No; I think not. 

Q. Did you see any “T’s” on the left shoulders ? 

A. Anywhere from the shoulder back to the loin you might 
see it. 

Q. Where was the bar brand ? 

A. On the right side. 

Q. What kind of a bar was it? 

A. A bar about that long (indicating); a six-inch bar, perhaps. 

Q. Generally on the side or shoulder ? 

A. From the shoulder back nearly as I supposed to be on the 
side. 

Q. You speak about the boot brand. Did you seeany boot brand 
with the bar brand ? 

A. I ecouldn’t say whether it had the T or bar on. 

Q. How about the stirrup brand? Did you see any with the stir- 

rup on? 
344 A. I could not say; I paid little attention to the other 
brand. 

Q. When did you first see the T brand on any of the cattle on the 
left side? 

A. I noticed them in the spring of 1882. 

° Had you been down on that range before? 

. Not since the spring of 1880. 
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Were you down on Holly’s ranch in 1880? 

. I was south of Holly’s ranch. 

Did you see his ranch that year? 

I did. 

Did you see cattle with the T on the left side? 
. I don’t think I did. 

Did you know the cattle he bought of Chermside? 

No; I did not know them. 

Did you see the bar brand before 1882 ? 

No; not to notice them. 

. How many of these cattle did you see with the T brand or bar 
brand that did not have SS brand ? 

A. Oh, I don’t know; I couldn’t state that either. 

Q. How did you know that these cattle were claimed by the 
Arkansas Valley Land and Cattle Company ? 

A. Well, I don’t know that I knew that they were claimed by 
them ; they were handled by that outfit. 

. Q. Who had charge of the outfit? I want to get the name of that 
individual when you were down there in 1882? 

A. I believe Pomeroy was in charge of it; after that I don’t know 
as I saw any of the bosses during that season ? 

Q. He is the one you refer to who had charge of this outfit ? 

A. Yes, sir—that is, that first trip—that is, in the spring—I met 
him there at the Battle Ground. 

Q. That is the only one you identify who had charge of the 

round-up ? 
345 A. He didn’t have charge of the round-up; he was there 
with the double-S outfit at that time. 

Q. Did the double-S outfit claim any cattle with the T or bar 
brand that didn’t have double S on them ? 

A. Well, that first trip I can’t say as they did. I will have to 
make an illustration: The double-S. outfit didn’t do any work on 
the range that we were on until we got upon the Battle Ground, on 
their.range; then they went back to brand the calves, and I don’t 
believe that the first round-up that they made that year—I don’t 
think they drove any cattle back from our section of the country ; 


ip A 


OPOPOPOPOPO 


' but, later in the season, they put a force of men in to take the cattle 


off “eg range and put them in the range below; then I saw these 
cattle. 
* Q. What time was that ? 
A. That was the first round-up; the most driving was done in 
September by the double-S outfit. 
Q. Who had charge of that outfit? 
A. Idon’t remember. They had a kind of mixed outfit. 
. Q. Did you see any T cattle or any bar cattle taken or driven by 
that outfit ? 
_ A. I did. 
Q. About how many ? 
A. I couldn’t say; I saw them with their bunch. 
_Q. You can give an estimate. I want to know whether there 
were several hundred or more or less ? 
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A. Perhaps a hundred ; perhaps two hundred ; may be more; per- 
haps less. 

Q. Did these cattle also have the SS brand on them ? 

A. Some had and some did not have it on them. 

Q. Where were these cattle collected that were taken away ? 

A. They were collected there on the range. 
346 Q. Was this the Holly outfit or Arkansas Valley outfit? 
A. It was the double-S outfit. 

Q. Was Pomeroy in charge of them ? 

A. No,sir. I never saw Pomeroy until early in the spring; I 
don’t know whether he was superintendent of the range; my im- 
pression is he was not. | 

Q. Don’t you know who had charge of that outfit ? 

A. No; there was only a couple of other hands, but who they was 
I don’t remember. 

Q. These cattle were driven south ? 

A. Yes, sir. 

Q. From all you know from your knowledge of cattle do you 
assert that these cattle were Oregon cattle, or that they may have 
been cattle raised in some other part of Colorado—Colorado-raised 
cattle? 

A. I should say that they were Oregon cattle—that is, a portion 
of _ any way; perhaps all of them; we called them Oregon 
cattle. 

Q. Who else called them Oregon cattle besides yourself? 

A. That was the general impression among us? 

Q. Name some of them. 

A. Ferrell, Mooney, Johnnie Dick, and other parties down in that , 
country. 

Q. Were the cattle at that time supposed to be lost or strayed 
cattle ? 

. I don’t know. 

You hadn’t heard of them ? 

No. 

. Had you ever seen Oregon cattle there before? 

. Yes, sir; Metcalf’s Oregon cattle. 

. Any besides his ? 

. No; I don’t know that I have. 

. All these cattle had other brands on besides the bar brand and 
the T brand ? | 

A. Yes. . 

Q. But you didn’t pay much attention to them? 

A. No, sir; I didn’t. 
347 Q. Some occasionally had as many as four or five ? 
A. Well, three or four; I couldn’t say. 


OPOPOPOopD 


Redirect examination by Judge WELLs: 


Q. Can you fix the time or approximate to the time when what 
you call the C7 brand was turned over to the Arkansas Valley Land 
and Cattle Company ? 

29—147 
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A. No; I don’t think I can. 

Q. Can you state how long it was before you heard of the turning 
over of the double-S brand to their company ? 

A. No; I cannot. It strikes me it was along some time in July. 

Q. Have you any recollection now that you heard ‘at any time 
during that summer of any person or company claiming this T 
brand or bar brand of Oregon cattle except the Arkansas Valley 
Land and Cattle Company? 


Objected to by the attorney for defendant because it implies that 
the witness did know that the Arkansas Valley Company did claim 
that brand. 


A. No. 
Q. You speak of the Holt and Chetham outfit and the Farnest 


and Kramer’s outfits working in this range; did any of the men of 
these outfits collect or drive off any of these cattleh—Oregon cattle— 
bearing the T and bar brand ? 

A. I didn’t see any of them. 

Q. Did any of the men from the C7 ranche collect cattle on that 
range that summer? 

A. Yes; I believe there was. I believe they had a man over 
there. 

Q. Did they work by themselves, or did they have some other 
outfit ? 

A. I think they worked with the Northern outfit—that is, with 

the Beaver outfit, we call it. 
348 Q. Whose outfit was that? 
A. That would be Kramer’s and Webster’s and other par- 
ties in the North. 

Q. How did you identify the men whom you saw with the men 
of the Arkansas Valley Land and Cattle Company collecting these 
“T” and bar cattle as the servants of that company ? 

A. By the horses they rode. 

Q. Did you hear any of them say anything while they were there 
upon the range gathering their cattle as to as to who they were work- 
ing for? 5; 

Objected to by attorney for defendant because irreievant and in- 
competent. 


A. Yes, sir; I did. 
Q. What was it they said about that? 


Objected to by defendant’s attorney because irrelevant and incom- 
petent. 


A. They just made the remark that they were working for the 
company. 

Q. Did they name the company ? 

A. I think they did. 

Q. What name did they give? 

A. The Arkansas Valley Land and Cattle Company. 

Q. Do you know who these men were? : 


. Retr Pee Se A a Nee EO RE ER Oe RCs Se of pian vas iach tel tien ates. , —— — 
- > wat Pu Sgt aes Pa Be oe Se ak Seeger, te . naa Pe = . Win ee z. Et ee ~ : 
< oot shay PEN LIAS FE Rr Meg eS GMS RTE TE OP LEE PE OTB 8 Py SpA Le yy ee a OI gs Oe Te he GPR pogo Rite Ce MSS 3c 
oe Oh Fadl sia om ee fie tye Ee his SL ge een 2 hae rae Bie ata BN bel tg Neb ten BY re ee Peat hag «7 
o > 3 mS ‘ > % . xy att bm AREY ws Neto ln ee, Se 
ty : To SS agit og 


COMPANY (LIMITED) VS. JEREMIAH J. MANN. 227 


A. No; I don’t know as I could tell who they were. They were 
strangers to me. 

Q. Do you recollect the time and place where this conversation 
occurred ? 

A. No, sir; I do not. 

Q. You say some of these Oregon cattle with the “T” and bar 
brands had also SS brand. Have you any recollection as to whether 
those SS brands on these Oregon cattle appeared to be old brands or 
fresh brands; and, if so, which ? 

- A. I don’t think I remember of seeing any of them with fresh 
brands on. 
349 Q. Can you approximate at all as to the number of these 
Oregon cattle that bore the double-S brand ; was there many 
or few? 

A. I don’t think it was a great many. 

Q. How far was it from the C7 ranch to your place, at your head- 
quarters at River Bend? 

A. I don’t know; 60, 70, or 75 miles, I guess. 

Q. How far from River Bend down to the Battle Ground ranche ? 

A. I judge about the same distance; maybe a little further down 
to the Battle Ground ranch. 

Q. How far from the Battle Ground ranch down to Holly ranch? 

A. Down to Holly ranch, I expect, it is fifty miles. — 

Q. How far is the Holly ranch from the mouth of the Big Sandy? 

A. About somewheres in the neighborhood of 20 or 25 miles 
below. 

Q. On what stream ? 

A. Arkansas. 


Recross-examination by Mr. BuTLer: 


Q. What time was it—I mean the first, second, or third trip— 
when you heard these men remark that they were working for the 
Arkansas Valley Land and Cattle Company ? 

A. I could not say. 

Q. You don’t know who made the remark ? 

A. No; I don’t remember. 

Q. And don’t remember who had charge of the outfit at that 
time? 

A. I don’t, sir. 

Q. You say you don’t think that the SS brand was on many of 
those T and bar cattle? 

A. 1 don’t remember; nota great amount of them. I don’t think 
there was a great many of them. 

Q. Was that the first time you saw the SS brand? 

A. QO, no. 

Q. But the first time you saw the “T” brand? 

A. Yes, sir; I expect it was the first time I ever saw that 


brand. 
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A. No; I don’t think I can. 

Q. Can you state how long it was before you heard of the turning 
over of the double-S brand to their company ? 

A. No; I cannot. It strikes me it was along some time in July. 

Q. Have you any recollection now that you heard ‘at any time 
during that summer of any person or company claiming this T 
brand or bar brand of Oregon cattle except the Arkansas Valley 
Land and Cattle Company? 


Objected to by the attorney for defendant because it implies that 
the witness did know that the Arkansas Valley Company did claim 
that brand. 


A. No. 
Q. You speak of the Holt and Chetham outfit and the Farnest 


and Kramer’s outfits working in this range; did any of the men of 
these outfits collect or drive off any of these cattle—Oregon cattle— 
bearing the T and bar brand ? 

A. I didn’t see any of them. 

Q. Did any of the men from the C7 ranche collect cattle on that 
range that summer? 

A. Yes; I believe there was. I believe they had a man over 
there. 

Q. Did they work by themselves, or did they have some other 
outfit? 

A. I think they worked with the Northern outfit—that is, with 

the Beaver outfit, we call it. 
348 Q. Whose outfit was that? 
A. That would be Kramer’s and Webster’s and other par- 
ties in the North. 

Q. How did you identify the men whom you saw with the men 
of the Arkansas Valley Land and Cattle Company collecting these 
“'T” and bar cattle as the servants of that company ? 

A. By the horses they rode. 

Q. Did you hear any of them say anything while they were there 
upon the range gathering their cattle as to as fo who they were work- 
ing for? 

Objected to by attorney for defendant because irreievant and in- 
competent. 


A. Yes, sir; I did. 

Q. What was it they said about that ? 

Objected to by defendant’s attorney because irrelevant and incom- 
petent. 


A. They just made the remark that they were working for the 
company. 

Q. Did they name the company ? 

A. I think they did. 

Q. What name did they give? 

A. The Arkansas Valley Land and Cattle Company. 

Q. Do you know who these men were? : 


ee 


ga 


™ "26.5" 


we = 


Aw 


COMPANY (LIMITED) VS. JEREMIAH J. MANN. 227 


A. No; I don’t know as I could tell who they were. They were 
strangers to me. 

Q. Do you recollect the time and place where this conversation 
occurred ? 

A. No, sir; I do not. 

Q. You say some of these Oregon cattle with the “‘T” and bar 
brands had also SS brand. Have you any recollection as to whether 
those SS brands on these Oregon cattle appeared to be old brands or 
fresh brands; and, if so, which ? 

- A. I don’t think I remember of seeing any of them with fresh 

brands on. 
349 Q. Can you approximate at all as to the number of these 
Oregon cattle that bore the double-S brand; was there many 
or few? 

A. I don’t think it was a great many. 

Q. How far was it from the C7 ranch to your place, at your head- 
quarters at River Bend? 

A. I don’t know; 60, 70, or 75 miles, I guess. 

Q. How far from River Bend down to the Battle Ground ranche ? 

A. I judge about the same distance; maybe a little further down 
to the Battle Ground ranch. | 

Q. How far from the Battle Ground ranch down to Holly ranch? 

A. Down to Holly ranch, I expect, it is fifty miles. — 

Q. How far is the Holly ranch from the mouth of the Big Sandy? 

A. About somewheres in the neighborhood of 20 or 25 miles 
below. 

Q. On what stream ? 

A. Arkansas. 


Recross-examination by Mr. BuTLER: 


Q. What time was it—I mean the first, second, or third trip— 
when you heard these men remark that they were working for the 
Arkansas Valley Land and Cattle Company ? 

A. I could not say. 

Q. You don’t know who made the remark ? 

A. No; I don’t remember. 

Q. And don’t remember who had charge of the outfit at that 
time? 

A. I don’t, sir. 

Q. You say you don’t think that the SS brand was on many of 
those T and bar cattle? 

A. I don’t remember; nota great amount of them. I don’t think 
there was a great many of them. 

Q. Was that the first time you saw the SS brand? 

A. QO, no. 

Q. But the first time you saw the “T’” brand? 

A. Yes, sir; I expect it was the first time I ever saw that 


brand. 


350 In the Circuit Court of the United States for the District of 
Colorado. 


JEREMIAH J. MANN jo 
v8. 
Tue ARKANSAS VALLEY LAND & CATTLE CoMPANY. 


Deposition de bene esse of Samuel Monk on behalf of the plaintiff, taken 
before Thomas Tonge, notary public, on Thursday, 12th March, 
A. D. 1885, at 4 p. m., at the office of Wells, Macon & McNeal, in 


the Tabor block, Denver. 
Direct examination by THomas Macon: 


Interrogatory 1. What is your name, age, place of residence, and 
occupation? 7 

A. Samuel Monk; aged, 25; on the Muddy, Pueblo county ; driv- 
ing cattle. 

Int. 2. How far is your residence from the city of Denver ? 

A. 170 miles at present. 

Int. 3. Is it your intention to remain in Denver or the vicinity ? 

A. No, sir. 

Int. 4. When is it your intention to go to your residence ? 

A. to-morrow. 

Int. 5. How long will you probably remain in that section of 
country? 

A. A month. 

Int. 6. At the end of that time where do you expect to remove to? 

A. I have not decided whether it will be Wyoming or Texas. 

Int. 7. Will it be one or the other? 

A. Yes, sir. 
ool Int. 8. Are you acquainted with Ralston C. Bloomfield ? 
A. Yes, sir. 

Int. 9. How long have you known him ? 

A. Four years. 

Int. 10. Have you ever been in his employment ? 

A. Yes, sir. 

Int. 11. At what time did you first become employed for him and 
how long did you work for him? 

A. I first went into his employment in the fall of 1882, in Sep- 
tember. 

Int. I2. Have you heard of such a company as the Arkansas 
Valley Land and Cattle Company ? 

A. Yes, sir. 

Int. 13. When did you first hear of such a company ? 

A. At the same time in the fall of 1882. 

Int. 14. Do you know that the said Ralston C. Bloomfield was a 
member of and employed by that company while you were working 
for him ? 3 

A. It was so understood by me. 
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Int. 15. In what business were you engaged while in the employ 
of the said Bloomfield ? 

A. Driving cattle for him. 

Int. 16. If your employment required you to drive cattle over a 
oy range please describe the range upon, which you drove 
cattle. 

A. It extended from the South Platte to the South Republican. 
Do you speak of all the time I was in his employ ? 

Int. 17. Yes. 

A. I rode over some cf the country from the Platte river to the 


‘ Arkansas. 


Int. 18. On what particular range did you principally work ? 

A. From the South Platte to the Republican, the Frenchman, the 
Ricaree, the Muddy, and Bijou. 

Int. 19. Explain whether the Muddy alluded to in your last 
answer is the same Muddy in Pueblo county upon which you say 
you now reside. 

A. No, sir: it is not. 
oo02 Int. 20. About how much riding did you do south of the 
Republican and the Muddy, alluded to in your answer, when 
you went down to the Arkansas? 

A. I just drove a herd of cattle to the Arkansas ranch and came 
right back. 

Int. 21. In driving that herd of cattle alluded to in your last an- 
swer did you leave the herd at all to look for any other cattle except 
those included in the herd? 

A. No, sir. — 

Int. 22. I understand you, then, that the principal portion of your 
work while you were employed by Mr. Bloomfield in 1882 was done 
upon the range included between the South Platte on the north and 
the Muddy and the South Republican on the south. Am I correct? 

A. Yes, sir; and the Frenchman on the east. 

Int. 23. About how far is the southern portion of this range, 
spoken of in the last question, from the Arkansas? 

A. About ninety miles. 

Int. 24. About how long were you engaged in riding that range 
between the South Platte and the Muddy and the South Republi- 
can? : 

A. Two years. 

Int. 25. While you were engaged for Mr. Bloomfield, in the sum- 
mer of 1882, what position did he occupy in the Arkansas Valley 
Land and Cattle Company? 

Q. He was there as manager. 

Int. 26. General manager ? 

A. It was so published. 

Int. 27. During the summer and fall of 1882 how many, if any, 
Oregon or Western cattle did you see upon that range? 

A. I should judge between 400 and 500 head. 

Int. 28. What sort of cattle—that is, what sex were they mostly ? 

A. Mostly cows. 
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Int. 29. Are Oregon or Western cattle easily distinguishable from 
what we call American and Texas cattle? . 
A. Yes, sir. 
353 Int. 30. What, if any, Western or Oregon brands did you 
notice upon those cattle ? yo 

A. I noticed box on the left side, a boot on the left side, I. C. on 
the left hip, bar on the right shoulder or loin, circle S on the left 
hip, circle T on the left hip; also one steer with a T on the left side, 
one steer with a wine-glass on the left loin, with a bar on the right 
shoulder or loin, in the fall of 1883. 

Int. 31. Was the bar that you noticed on the right side of these 
animals aiways on the shoulder ? 

A. It was close to the shoulder—a little back. 

Int. 32. State what, if anything, you know about those Western 
cattle branded as you have above described being branded with the 
brand of the Arkansas Valley Land and Cattle Company. 

A. All that I speak of had the Arkansas Valley Land and Cattle 
Company’s brand on, SS. 

Int. 33. State, if you know, when the brand of the Arkanses Val- 
ley Land and Cattle Company was put upon those cattle. 

A. It was put on in the fall of 1882 and the fall of 1883 ; some in 
both years. 

Int. 34. How long have you been in the cattle business ? 

A. Twelve years. 

Int. 35. During that time have you become quite familiar with 
the different breeds of cattle dealt in in this country ? 

A. Yes, sir. 

Int. 36. Have you during that time become familiar with the 
habits of cattle on the ranges of this country ? 

A. Yes, sir. 

Int. 37. State in what direction cattle are most likely to drift. 

A. South. 

Int. 38. If a herd of cattle driven from Oregon, Idaho, or 
304 Montana are turned loose upon the ranges east of Denver, in 
what direction are they most likely to drift: 

A. If they were turned loose in the fall they would be most apt to 
drift south. 

Int. 39. What is the probability that such a herd of cattle would 
in the summer work northwards ? 

A. They are not likely to work in any certain direction in the 
summer; they are likely to stay on the range until the storms 
come. 

Int. 40. What is the probable and reasonable increase in calves 
from such cows as you have described as having seen on the range 
in 1882? 

A. [should judge the increase for 1883—that was the year I 
worked there—would be about seventy per cent. 

Int. 41. State what was the percentage of loss in the winter of 
1881-’82 and 1882-’83 on the range you have described. 

A. In 1881-’82 I do not think it would exceed three per cent. ; for 
1882-'83 about the same; for 1883-4 it was heavy. 
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Int. 42. How much in 1883-4? 

A. Ten per cent., perhaps. 

Int. 43. State what was the reasonable value of such cows as you 
have described in 1882, 1883, and 1884. 

A. I was not posted in regard to the markets; I was on the range. 

Int. 44. Which was the newest one of the Western brands? 
we In regard to that I could not tell. I did not notice them dis- 
tinctly. 

Int. 45. Can you state when the SS was put on those cattle? 

A. In the fall of 1882 the bar was omitted; they only branded 


‘ then SS. In the fall of 1883 what were turned over to the Arkan- 


sas Land and Cattle Company were branded with a bar on the 
shoulder and SS on the side. 

305 Int. 46. Can you state where this branding was done, in 
what county ? 

A. It was done at the Mill Iron ranche, at the forks of the Muddy 
and Bijou, which is supposed to be in Weld county. It is close to 
the line, but I am not certain in which county it is. 

Int. 47. About how far from the old Bloomfield ranche, the C7 
ranche? : 

A. About a mile. 


Cross-examination by Mr. BuTLer: 


Int. 1. What is your present residence ? 

A. On the Muddy, Pueblo county. 

Int. 2. How long have you lived there ? 

A. I have not lived there but a short time. 

Int. 3. About how long? 

A. About three weeks. 

Int. 4. Have you left that place for good ? 

A. No, sir. 

Int. 5. You are unsettled as to whether you expect to go to Wyo- 
ming or Texas? 

A. Yes, sir. 

Int. 6. In whose employ were you last? 

A. J. H. Pullen’s. 

Int. 7. Is Mr. Pullen a cattleman ? 

A. Yes, sir. 

Int. 8. Where is his herd of cattle? 

A. On the Muddy, in Colorado. 

Int. 9. How long is it since you were in his employ ? 

A. I left him in the latter part of September, last year. 

Int. 10. You have been doing nothing since that time? 

A. No, sir; nothing particular. : 

Int. 11. Did you ever work for Mr. Bloomfield personally ? 

A. Yes, sir. 

Int. 12. Or were you working for the company of which he was 
manager ? 

A. I was working for him personally. 

Int. 13. At what time, between what dates ? 
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356 A. I commenced working for him in the fall of 1882, in 
September, and worked for him until in November some 
time, and then:I did not work for him any more until the 8th of 
March, 1883. 
Int. 14. How long did you work the second time? 
A. Until October, 1883. ? 
Int. 15. Who was Mr. Bloomfield’s foreman when you worked for 
him the first time ? 
A. Pierre Legrange. 
Int. 16. Who was foreman during the second employment ? 
A. Myself. 
Int. 17. How many men had you under vou when you were fore- 
man yourself? 
A. There were from five to seven. 
Int. 18. Give their names. 
A. Mike Hanna, Josh. Stroud, a man by the name of McTullock— 
I do not know what his initials were—Luke Vorse, Dave Clow—Jess. 
Green was under me part of the time—Bob Bobe, and AI. Reed ; 
that is all I think of now. | 
Int. 19. How many cattle did Bloomfield own or claim to own 
when you first worked for him in 1882? 
A. He never told me how many he claimed. 
Int. 20. What was his brand ? 
A. C7. Con the left shoulder and 7 on the left hip; also some 
with 7C on the right side. | 
Int. 21. About how many cattle did you see with that brand on 
while in his emplov? 
A. C7, about 3,000. 
Int. 22. When did you first hear of the Arkansas Valley Land 
and Cattle Company ? 
A. In September, 1882. 
Int. 23. Was Bloomfield at that time connected with the Arkansas 
Company ? 
A. It was so understood by me, and so published. 
Int. 24. When did Bloomfield turn his cattle over to the Arkansas 
Company? 
A. In the fall of 1882, and also the fall of 1883. 
Int. 25. Who acted for him in turning the cattle over to the 
company ? 
307 A. I was not there when they were turned over in 1882. 
In 1883 I did it myself. 
Int. 26. Were the cattle turned over in 1882 before you went into 
his employ or afterwards? 
A. After I went into his employ. 
Int. 27. Where — you at that time? 
A. On my road to the RRR ranche, in Pueblo county. 
Int. 28. When were the cattle turned over in 1883? 
A. About the Ist of October. 
Int. 29. At what place were they turned over? 
A. At the Mill Iron ranche, on the Muddy. 
Int. 30. Who acted for the Arkansas Company in receiving the 


cattle? 
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in A. Bob Tillett and another young man. I do not recollect his 
nie name. : 
of : 9 31. Were the cattle counted and branded as they were turned 

over ¢ 

A. Yes, sir. | 

| Int. 32. What brand was put on them ? 
Or | A. A bar on the left shoulder and SS on the left side. 


Int. 33. How many cattle were turned over and branded and re- 
ceived by the Arkansas Company in October, 1883, or thereabouts? 
A. It was close to 600. I do not remember the exact number. 

Int. 34. How were those cattle branded before they were turned 
over to the Arkansas Company ? 

A. They had numerous brands. 

Int. 35. What was the prevailing brand ? 

A. C7. They all had C7 on them. 

Int. 36. Were there any Oregon cattle turned over in this bunch 

; of 600 or 700? 

ri | A. Yes, sir. 

| Int. 37. How many? 

A. I judge there was about—not over 25 or 59 head. 


oa Int. 38. Was Bloomfield present at that time? 
A. No, sir. 
308 Int. 39. Where was he when those cattle were turned over ? 
i A. I do not know. : 
Int. 40. Did these Oregon cattle that you speak of, 25 or 30 in 
a number, have the C7 brand on them ? 
A. Yes, sir. 
|. Int. 41. Do you know when that brand was put on the cattle? 
nd | A. No, sir; I do not. 
| Int. 42. Do you know by whom it was put on? 
A. No, sir; I do not. 
7 Int. 43. Was it an old brand or a fresh brand? 
A. It looked old. 
Int. 44. About how old ? 
~— A. It looked as though it had been on a year or two. 
Int. 45. What other brands did these cattle have besides C7— 
: I mean this bunch of Oregon? 
he | A. Some of them box on the left side; some of them I C on the 
left hip; some of them circle S on the left hip; some had a boot on 
39 | the left side. ae 
: Int. 46. Did you see any other Oregon cattle in the vicinity about 
io that time? 


A. I saw two steers at that time taken, and there were a few of 
Metcalf’s cattle in the country which were Oregon cattle. 

Int. 47. Did you see any other Oregon cattle besides Metcalf’s and 
this little bunch ? 

A. Ido not recollect any. 

Int. 48. What became of those cattle that were turned over to the 
company on that occasion, 600 or 700? 

A. I drove them to the Arkansas. 
he Int. 49. What time were they delivered at the Arkansas? 
30—147 
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A. It was about the 10th of October. 
Int. 50. To what place on the Arkansas—Holly’s ranch ? 
A. About 30 miles north. 
Int. 51. Who received the cattle for the company ? 

A. Mr. Bloomfield and Mr. Tillett was there., . 
359 Int. 52. Who received them ? , 

A. They were there and counted them and turned them 
loose. They received there. They were turned over at the Muddy 
ranche. They generally receive when they brand. 

Int. 58. About how many Oregon cattle did you see there in the 
fall of 1882, when you first commenced to work for Bloomfield ? 

A. From the fall of 1882 to the fall of 1883 I noticed in them brands 
I speak of, I should judge, between 400 and 500 head. 

Int. 54. In the fall of 1883 there was only 25 or 50 head left? 

A. With the C7 on. 

Int. 55. What became of the remainder of the 400 or 500? 

A. I drove them all down in the fall of 1883. I gathered his herd, 
the C7 herd, in the summer of 1883. 

Int. 56. How many Oregon cattle were there in that lot of cattle 
which you turned over in October, 1883, to the Arkansas Company? 

A. In these brands I speak of I would judge in that herd between 
300 and 400 head. 

Int.57. Then more than half the cattle you turned over were 
Oregon cattle? 

A. No, sir; I gathered about 2,500 head of his cattle that fall and 
I drove all to the Arkansas ranche except the beef cattle, which were 
cut out at the C7 ranch. 

Int. 58. How many beef cattle were cut out at the C7 ranch ? 

A. About 600, I think; I do not remember exactly. 

Int. 59. How many Oregon cattle were there in that 600? 

A. Very few; there were only two that I know of. 

Int. 60. What became of those beef cattle? 

A. They were turned over to Dave Downing, and I think they 

were driven to Denver. 

360 Int. 61. Were they butchered in Denver? 

A. I suppose so; I do not know. 

Int. 62. Who assisted you in driving those cattle down to the 
Arkansas in October, 1883 ? 

A. Dave Clow, Josh Stroud, Luke Vorse, Bob Bobe, Mike Hanna, 
and Al. Reed. 

Int. 63. Did you know Mr. Mann at that time? 

A. No, sir. 

Int. 64. Had you heard of him? 

A. Yes, sir. 

Int. 65. Had you heard of the cattle claimed by him at that time? 

A. No, sir. 

Int. 66. When did you first become acquainted with Mr. Mann? 

A. In 1883. 

Int. 67. What time? 

A. About Christmas time or the New Year of 1884. 

Int. 68. At the time you drove those cattle did you know anything 
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anon these Oregon cattle being claimed by anybody except Bloom- 
eld ‘ 

A. No, sir; J did not. 

Int. 69. About how many Oregon cattle were turned loose which 
were not turned over to the Arkansas Company ? 

A. There was not any that I know of. 

Int. 70. You testified, as I understand, that about 25 or 30 head 
of Oregon cattle were turned over to the Arkansas Company ? 

A. In the fall of 1883; yes, sir. 

Int. 71. Did you know of any Oregon cattle being turned over to 


. the Arkansas Company in the fall*of 1882? 


A. No,sir; I did not; at least I did not see them turned over; I 
saw them afterwards. 

Int. 72. Where did you afterwards see those cattle? 

A. I gathered them. 

Int. 73. That was in the fall of 1883. What became of them 

after that? 
o61 A. I drove them to the Arkansas ranche. 
Int. 74. And you turned them loose by the direction of 
Bloomfield and Tillett? 

A. Yes, sir. : 

Int. 75. At what point? . 

A. At the head of Horse creek—at a lake; I do not know what 
the name of the lake is; about 30 miles north of the SS ranche, on 
the Arkansas. 

Int. 76. How many Oregon cattle were turned loose on that occa- 
sion ? 

A. All there was in the herd, between 400 and 500, with those 
brands on that I have mentioned. 

Int. 77. Did you see any-with a bar on the right side? 

A. I did. 

Int. 78. How many? 

A. I did not notice the bar particularly, but the other brands I 
did. Being on the right side, I would not be so apt to notice the bar 
as the other brands, but I have noticed the bar on them. 

Int. 79. Did you see any with a T brand on the left side? 

A. Never but one steer. 

Int. 80. Only one steer with a T brand on the left side? 

A. Yes; he had no SS or C7; he was not in that herd. 

Int. 81. Did those cattle, at the time you speak of, have the SS 
brand on as well as the other brands you have mentioned ? 

A. Yes, sir. 

Int. 82. By whom was the SS brand put on? 

A. It was put on by me and my men in the fall of 1888—on the 
600. | 
Int. 83. I am speaking of the cattle you turned loose. 

A. Part of those 600 wereinthem. ‘Those 600 were Bloomfield’s 
individual cattle; the rest of the herd had been turned over to the 

company. They turned them loose in the fall of 1882 on the 
362 Muddy ranche, and in the fall of 1883 I gathered them that 
were turned loose in the fall of 1882—all I could—and all of 
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Mr. Bloomfield’s that were remaining that had C7 on, and I branded 
the C7 that did not have the SS on them SS. 

Int. 84. You branded about 600 ? 

A. Yes, sir; the remainder of Mr. Bloomfield’s individual cattle 
that he was selling to the company, the balance having been turned 
over the last fall. ” 

Int. 85. Can you state about how many of those cattle had a bar 
on the right side ? 

A. Which cattle? 

Int. 86. Those Oregon cattle ? 

A. I did not notice in regard to that particularly. All I noticed 
on the right side had a bar on them, but I knew nothing in regard 
to those brands. Mr. Bloomfield had several brands, and he never 
was around all the time. I ran his outfit. 7 

Int. 87. Did you assume from your general knowledge of Bloom- 
field’s herds and business that those cattle belonged to him ? 

A. They had his brand on, and, of course, I gathered them. 
Nobody claimed them. 

Int. 88. They all had the C7 brand on them? 

A. Yes, sir; every one of them, the Oregon cattle. 

Int. 89. When did you first see Oregon cattle in Colorado ? 

A. In 1877. | 

Int. 90. In what part ? 

A. In Douglas county and Elbert. 

Int. 91. How were those cattle branded ? 

A. I do not recollect. 

Int. 92. Were those cattle which you saw in 1882 and 1883 like 
the Oregon cattle you saw in 1877 ? 

A. The Oregon cattle [ saw in 1877 were all steers. 

Int. 93. Whose cattle were they ? 

A. I do not recollect the man’s name. 
063 Int. 94. Were they the same kind of cattle as those cattle 
you saw in 1882 and 1883 ? : 

A. Yes, sir. 

Int. 95. Are those. cattle easily distinguishable from Colorado 
cattle? 

A. Yes, sir. 

Int. 96. Are there not a great many cattle in Colorado that 
resemble Oregon or Western cattle ? 

A. Very few. 

Int. 97. Were you ever in the employ of the Arkansas Valley 
Land and Cattle Company ? 

A. No, sir. 

Int. 98. Did you quit Bloomfield’s employ voluntarily, or were 
you discharged by him? | 

A. I was discharged by him. 

Int. 99. For what cause? 

A. He would not tell me. 

rine 100. Have you been on speaking terms. with him since that 
time # 

A. Yes, sir. 
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Int. 101. What is the name ot the place in Wyoming or the name 
of the place in Texas to which you expect to remove? 

A. I expect to go to Beaver, Texas, in the Panhandle. 

_ 102. If you go to Wyoming, to what place do you expect to 

0% 

A. I am not settled in regard to that. 

Int. 103. How long do you expect to remain in Denver? 

A. I expect to go out this evening. 

Int. 104. How soon do you expect to go to either Texas or 
Wyoming? 

A. Not later than a month anyway. 


Redirect.examination: 


Int. 1. I understand you to say that in the fall of 1882 you drove 
down a herd of cattle southwards towards the ranch of the Arkan- 
sas Valley Land and Cattle Company, composed of about 2,500 
head of cattle? 

A. No, sir; that was in 1883. 
064 Int. 2. In that particular herd driven in 1883, how many 
of these Oregon cattle were there ? 
Pe In those brands I spoke of there was in the neighborhood of 

0.. 

Int. 3. This 400 head of eattle, were the brands of the Arkansas 
Valley Land and Cattle Company on them ? 

A. Yes, sir; on every one in that herd. 

Int. 4. At another time you say you delivered to that company 
some 25 or 50 head of Oregon cattle; when was that? 

A. That was in the fall of 1883, among the 600 that I turned over 
of the C7 cattle. 

Int. 5. Who turned over.to the company this 400 head that you 
speak of in 1882? 

A. I was not there when they were turned over, but Pierre Le- 
grange was foreman. 

Int. 6. After the cattle were turned over to the company, what did 
the company do towards putting brands on them ?. 

A. What do you mean? 

Int. 7. When they were turned over what did the company do to 
make them their own cattle? | 

A. They were branded when they were turned over to them. 

Int. 8. How many of these Oregon cattle in the fall of 1882 were 
branded in the brand of the Arkansas Valley Land and Cattle Com- 
pany when Legrange was foreman ? | 


A. In the neighborhood of four hundred. 
SAM’L MONK. 


365 Deposition of James H. Trimble. 


Examined by THomas Macon, Ksq., for plaintiff (L. R. 
Ruopes for defendant) : 


Q. What is your name, age, occupation, and place of residence? 
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A. My name is James H. Trimble; 28 years old; residence, Chey- 
enne; am book-keeper for the Northwestern Live Stock Journal. 

Q. Is it a part of the business of the publisher of that paper to 
keep and seabtiah a description of the brands of the several cattle- 
owners in Wyoming and Colorado ? 

A. It is. 

Q. Has there ever been published in that paper a, description of 
the brands of the Arkansas Valley Land and Cattle Company ? 

A. Yes, sir. 

Q. Have you with you a description of those brands furnished by 
the said company to the publisher of the paper for publication ? 

A. Well, sir, I don’t know about that. I don’t know who made 
this copy of that brand. It was there when I went in the office and 
it was there on file when I got it. I don’t know who or where it 
came from or who made it or anything about it. 

Q. When you went in the office did you find a paper purporting 
to be a description of the brand of the Arkansas Valley Land and 
Cattle Company brands? 

A. Yes, sir. | 

Q. Is it the custom and habit of the publisher of that paper to 
keep a list and descriptions of brands sent to the office for publica- 
tion by the owners thereof? 

A. Yes, sir. 

Q. Did you find this paper among other papers of the same class? 

A. Yes, sir. 
366 Q. What, if anything, do you know about the Arkansas 
Valley Land and Cattle Company paying for the advertising 
of its brands in the said newspaper ? 

A. I know that they paid for them for the year 1885, and they 
also paid for the year 1884. It was credited upon the books, but I 
received the monies for this year’s advertising. 

Q. The books of the newspaper office show that the cattle com- 
pany aid for advertising of its brands in the year of 1884? 

. Yes, sir. 

Q. Will you state when the brands were first published in this 
newspaper ? 

A. February Ist, 1884. 

Q. Will you please produce the paper which you say you found 
among the brands sent in by the owners of cattle fur publication 
and purporting to be a description of the brands of the Arkansas 
Valley Land and Cattle Company ? 


(The witness here produced the paper asked for.) 
Q. Will you please attach that to your deposition ? 


(Paper here offered for the purpose of its being attached to this 
deposition.) 

Counsel for defendant objects on the ground that it is not suffi- 
ciently proven and established to have been requested to be pub- 
lished by the defendant company. 

It is here stipulated by and between plaintiff and defendant that 
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a copy may be substituted for the paper produced by the witness. 
And it is further stipulated that the paper attached, marked Ex- 
hibit “A,” is a copy. 


Q. Is this the paper of which you have spoken? (News- 
3867 paper here shown witness.) 
A. Yes, sir; this is the paper. 
Q. Does it contain on the 12th page a copy of the brand found on 
the paper which is attached to your deposition ? 
A. It does contain it. 


(Newspaper shown witness here offered in evidence and marked 


_ Exhibit “ B.”) 


Q. Who is the manager, editor, or controller of the publishing 
company ? 

A. A.S. Mercer. 

@. In his absence who is manager ? 

A. Well, I look after the business myself. 

Q. Who is the manager of the concern ? 

A. I am manager of the business—that is, I look after the busi- 
ness. 

Q. When he is present who takes care of the books and money 
matters? 

A. I do. : 

Q. All money paid for advertising is paid to whom ? 

A. It is sometimes paid to me and sometimes to him. I gener- 
ally receive the money. 

Q. Through whose hand does it finally pass and who keeps ac- 
count of it on the books? 

A. I kept account of it on the books. 


Cross-examination waived. 
(Signed) J. H. TRIMBLE. 
368 Exursirt “A.” 


Arkansas Valley Land & Cattle Company (Limited). R.C. Bloom- 
field, manager; P. O. address—Holly, Bent county, Colorado. 


4 
; (5 
i 
ia 
i 
a 
i} 
ig 


btn ne 


240 THE ARKANSAS VALLEY LAND AND CATTLE 


Brand as above cut. All increase branded as above; also own— 


SS left side. Crop, left; underslope, right. 


Dargie “ right; ws left. 

= * Crop underbit, left; underslope, right. 
< itn pelea “ —underhack, both ears. ) 
T és iT 3 


— right loin or side. 
Con left shoulder, 7 on left hip; crop, left; underslope, 


right. \ 

ge ae 7 C on left hip. 

SD on left side; under half crop, left; over half crop, right. 
5 ices “ and hip; various ear-marks. 
So” ae : 

Ae * rT 

2 ei ‘‘ various ear-marks. 

vo: 6 . 
a 

/\ 


\/ on left hip. 


/8\ on left side or hip. 
Horses branded SS, left shoulder. 


369 - Which was all the evidence offered on the part of the 
plaintiff. 
And thereupon the defendant, to maintain the issues on its part, 
gave in evidence to the jury as follows: 


370 N. CorTHEL, witness for defense, testified : 


Direct examination: 


Q. Where do you live? 

A. Laramie, Wyoming. 

Q. Where were you residing during the summer and fall of 1880 ? 

A. At Howe’s ranche, 40 miles north of Rock Creek, on the Rock 
Creek and Fort Fetterman stage road. 

Q. Where were you residing during the winter of 1880-’1 ? 

A. At the same place. 

Q. Are you acquainted with the country around about the Hswe’ s 
ranche and what is known as Sheep Creek basin ? 

A.. Yes, sir. 

Q. When did you first become acquainted with that section of 
thecountry? | 


f 
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A. During the summer and fall of 1880. | 

Q. When did you leave that section of the country ? 

A. On the 18th of March, 1881. 

Q. What was your business at the Howe’s ranche during the time 
that you speak of? 

A. I was working on the ranche for him. 

Q. Is that ranche on the line of the stage road ? 

A. Yes. 

Q. Where does that stage road run to from there? 
A. It runs through Fort Fetterman and Fort McKinney to Atchuta, 

ontana. 


Q. Does it reach the Union Pacific railway ? 

A. Yes, sir. 

Q. At what point? 

A. Rock Creek. 

Q. What is the direction from Rock Creek to Howe’s ranche ? 

A. Nearly due north; a trifle east of north, if anything. 

Q. And what is the distance? | 

A. 40 miles. , 

Q. I understand you tosay that Howe’s ranche is. 40: miles due 


north from Rock Creek ? 

A. Yes. 

Q. And on the stage road running to Fetterman ? 

A. Yes. 

Q. How far is it from Howe’s ranche to Sheep Creek basin? 
371 A. About 6 or 7 miles. 
Q. Is that to the eastern edge of the basin ? 

A. Eastern edge. 

Q. What is the character of the country between Sheep Creek 
basin and Howe’s ranche ? 

A. It is mountainous and broken. 

Q. What is the character of the country to the east of Howe’s 
ranche? 3 

A. The same as the country to the west of it; it is mountainous 
and covered with patches of timber in places—some fallen timber. 

Q. Do you know where Laramie Peak is located ? 

A. Yes. 

Q. What direction is Laramie Peak from Howe’s ranche? 

A. It is south of east; about 15 miles east and 40 miles south. 

Q. In going from Howe’s ranche in asoutheasterly direction you 
come to Laramie Peak ? 

A. Yes, sir. 

Q. What stream is it south of Howe’s ranche—towards Rock 
Creek—that you would come onto in going the stage road ? 

A. It is a creek which comes into N. Laramie. 

Q. On which side—east and west—of the stage road are mountains? 

A. Yes, sir; the stage road runs through a pass in the mountains. 


Q. Running north ? 
A. Yes. 
Q. So that there are mountains on either side? 
A. Yes. 
31—147 
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Q. What distance is it from Sheep Creek basin to the eastern side 
of Laramie Peak or where the plain proper commences ? 

A. It is about 22 or 23 miles in a straight line. 

Q. What distance will it be to the Laramie river from Sheep Creek 
basin passing Howe’s ranche? 

A. The Big Laramie—I never have been beyond Laramie Peak 
in that direction, but I come about to where the river is, and from 
the Government map it would be about 35 miles. 

Q. Now, what is the character of the country for that distance of 

35 miles going east from Sheep Creek basin ? 
372 A. It is mountainous, at least as far as Laramie Peak. 
Q. What was the character of the winter in 1881 in that 
section of the country ? 

A. It was a very severe winter; an unusually severe winter. 

Q. About what time in the fall did it begin to storm in that sec- 
tion of the country ? 

. The Ist snow storm was on the 25th of September, I think. 
And when was the next snow storm ? 

. Somewhere from the 5th to the 10th of October. 

State when the next snow storm occurred after that. 

. I think on the 16th of October. 

And when the next? 

: It kept storming after that at intervals of 5 or 6 days until 
about the 10th of November, and then the weather got very bad ; 
and I suppose from that time on to November, and December, and 
January, and February it stormed grds of the time in the mountains 
there. 

Q. Who was running and operating this stage line that ran from 
Rock Creek to Howe’s ranche? 

A. Patrick Brothers. 

Q. You may state whether or not they had any difficulty in oper- 
ating that stage line during that winter. 

A. They had a great deal of difficulty. 

Q. With what? 

A. In getting the mail through at all, and especially and getting 
through with wagons or sleighs. 

Q. What was the trouble? 

A. The snow fell to such a great depth and drifted so badly that 
it was almost impossible to get through there. 

Q. Do you know Al. Patrick ? 

A. Yes. 

Q. Do you know Matt. Patrick ? 

A. Yes. 

Q. You may state whether or not Matt. Patrick was in that sec- 
tion of country and about Howe’s ranche during the months of 
November and December. 


373 Objected to as immaterial. 


Tux Court: You may ask him about the snow that occurred. 


‘ Q. Was Howe’s ranche one of the stopping points for this stage 
ine { 


A. Yes. 
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Q. I wish you would explain what time there first began to be 
trouble about snows in that section of country, in getting through 
that country. 

A. I cannot recollect the exact date when the stage was first 
blockaded, but about the 10th of November we had a storm that 
kept them from going through with wagons or sleighs for about a 
week ; they got through 2 or 3 times during that time on horse- 
back, I believe. 

a Pa ere you south of Howe’s ranche about this time, on the stage 
road ‘ 

A. I was stopping at the ranche; I made trips south for 4 or 5 
miles and 2 or 3 north. 

Q. What was the condition of the valley south of Howe’s ranche 
about this time as to snows? 

A. The snow was not very bad south of the ranche; I don’t rec- 
ollect their being blockaded there for more than a day or two at 
any time during the winter south of the ranche. 

Q. Do vou know of men cutting a road through the snow in that 
section of country so as to keep it open for the stages ? 

A. I think they did once or twice in January or February ; this 
applies, I suppose, to the country south of the ranche? 

Q. Directly south. 

A. Yes. 

Q. Were you over in the section of the country known as Sheep 
Creek basin during the months of October and November, going 
west from Howe’s ranche? 

A. I think I was over there about the 5th of October, but Iam 
not sure; it was either about the 25th of September or the 5th of 
October. 

Q. Were you there during the month of November, over in that 
section ? 

A. No. 
374 Q. Or December ? 

A. No; I was not there after October until the next year. 

. Were you over in the mountains to any point? 
Yes, sir. 
. You may state how you went. 
. Went on snow-shoes most of the time. 
What direction from Howe’s ranche ? 
. Northwest. 
State when that was. 
In the latter part of November and in December. 
. Could you go over in that section of the country, in those 
mountains, any time after the middle of November or 10th, without 
going on snow-shoes ? 

A. I think I did go over once during the latter part of November 
on horseback, or I wenton horseback wherever I could and led the 
horse where I could not ride. 

Q. Are you acquainted with Mr. Mann? 

A. Yes, sir. 

Q. Where did you first meet Mr. Mann? 
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A. At Howe’s ranche. 

Q. Were you present in the court-room and heard the deposition 
read of Mr. Howe’s? 

A. Yes, sir. 

Q. Was the Mr. Howe whose deposition was read the party you 
speak of staying with at Howe’s ranche ? 

A. Yes. 

Q. That is the same man ? js 

A. Yes. 

Q. Is hea cousin of yours? 

A. Yes. 

Q. Are you the young man he referred to who helped him drive 
cattle away from the barn ? 

A. I suppose I am; I am the only one except his brother who 
was there then. 

Q. State to the jury whether or not there were any cattle drifted 
into Howe’s ranche during the fall of 1880. 

A. There was. 

Q. State when that occurred. 

A. A considerable band had drifted in there during the latter 
part of the fall; came in somewhere from the 16th to the 20th of 

October. 
O70 Q. About how many cattle came in there ? 
A. I should think from 1,000 to 1,500 head. 

Q. What was the occasion of their coming there? 

A. There was a snow storm from the west. 

Q. Where did these cattle come from, apparently? 

A. They were coming when I saw them from the direction of 
Sheep Creek basin. 

Q. And you say that is from the 16th to the 20th of October ? 

A. Yes. 

Q. About 1,500 head ? 

A. Yes. 

Q. Where did these cattle stop, or where were they when you saw 
them ? 

A. They were just coming through the pass that leads from Howe’s 
ranche west to Sheep Creek basin, about a } mile from the ranche 
when I first saw them. 

Q. Did these cattle stop about Howe’s ranche ? 

A. My recollection is that they hung around the ranche for sev- 
eral days. 

Q. Do you know of their being driven away from the ranche? 

A. Yes, sir; we drove them away frequently to keep them away 
from the hay-stacks. 

Q. Whom do you mean by we? 

A. Mr. Howe and myself. 

Q. Were you and Mr. Howe engaged in taking care of the same 
cattle in that section then ? 

A. He had about 25 head of cows and calves that were on the 
range there that were to be branded; I think some that he con- 
tracted to buy, 
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Q. Now, when you drove those cattle away from Howe's ranche 
what direction did you turn them ? 
A. I don’t recollect driving them very far from the ranche; it 
seems to me that all I did was to turn them away from the hay- 
stacks and eorrals; my recollection is not very clear on that 
376 = but I remember their giving us trouble about the hay- 
stacks. 
Q. And you recollect about Mr. Howe driving them, as well as 
yourself? 
A. Yes; I think he did. 
Q. On horseback ? 
A. Yes. 
Q. What were those cattle branded ? 
A. I am not positive as to the brand, but my impression is they 
were branded bar G. 
Q. Do you know who claimed the bar G cattle ? 
A. Coe and Carter claimed the brand. 
Q. Do you know whether Mr. Mann had any connection with the 
bar G cattle? 
A. I don’t know. : 
Q. Do you recollect of any cattle that you mentioned there at this 
time being branded in any other manner than the bar G? 
A. I don’t remember noticing any other brand. 
Q. Except the bar G? 
A. Yes. 
—. You say that you met Mr. Mann at Howe’s ranche ? 
A. Yes, sir. 
Q. When did you meet him there? 
A. I think it was a few days before the holidays, but how long I 
cannot tell. 
Q. In the month of December, that would be? 
A. Yes, sir; some time before the 25th. 
Q. About what date would you put it that he came there ? 
A. I think probably the middle of December. 
Q. State who, if anybody, was with him. 
A. There was a man with him named Coppick, if I remember 
rightly. 
Q. Did you hear Mr. Mann testify ? 
A. I heard a portion of his testimony. 
Q. Did you hear him testify about going into that country 
377 with a man named Coppick ? 
A. No. 
. You think his name was Coppick ? 
Yes. 
How did Mr. Mann come to that ranche ? 
I do not know; I believe he came on the stage; I am not 


Where did you first see him ? 

. At the ranche. 

. State what, if anything, he did the next day. | 

Mr. Mann, Mr. Coppick, and myself rode out on the range east 
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of the ranche into the mountains, about 5 or 6 miles, I should think. 

Q. In what direction ? 

A. Nearly east; and then we turned to the north and rode in a 
sort of circular course back to the ranche. 

Q. Did you have any trouble in riding out in this direction you 
speak of? 

A. Yes; we had some; it was storming that day, and the snow 
was very deep in places. , ; 

Q. Did you have any trouble with your horses? 

A. I remember my horse falling down once or twice in a snow- 
drift, and I had, to get him over, get off of him 2 or 8 times. 

Q. Did you ride any subsequent day ? 

A. I only rode one day. 

Q. Where did Mr. Mann then go? 

A. I don’t know; I think he went to Rock Creek. 

Q. What, if anything, was his business in that section of the coun- 
try ? 

A. He wanted me to show him the cattle that had been round in 
that section of the country, as I was familiar with the range and 
had been driving round among cattle for several weeks. 

Q. What did you understand Mr. Coppick’s business to be ? 

A. I do not know how I got the impression, but I understood he 
was there with the view of buying Mr. Mann’s interest in the cattle. 

Q. What cattle were you looking after that day? What were the 

brands of the cattle ? 
378 A. I don’t recollect. I am not sure whether I knew the 
brands we were looking after at that time. I was merely 
showing him where the cattle were. 
_ Q. Were these the same cattle that had drifted over there that 
you speak about—some of them ? 

A. Yes; they were from that point—that is, the most of them. 
There might have been a few other cattle in there. 

Q. What horses were ridden that day in looking after the cattle 
you speak of? 

A. I rode my own horse, and I think Mr. Mann and Mr. Coppick 
rode the horses from the ranche, although I am not sure about it. 

Q. Do you know of their having any horses there themselves ? 

A. No; I do not recollect about that. 

Q. You say they came there one night, stayed there the next day, 
and the next morning, you think, they went to Rock Creek ? 

A. I think they went away, but I am not sure about that. 

Q. Now, what became of those cattle that you speak of that 
drifted over into that country about the 16th of October ? 

A. I do not know where the main bunch went. There were per- 
haps from 100 to 200 head that stayed around there the greater 
portion of the winter, or at least until I went away, and a great 
many of them died on the range. : 

Q. Was the winter of such a character that it was difficult for 
cattle to live in that section of the country about Howe’s ranche? 

A. Yes; the most of the feed was covered up by snow. 

Q. When did you say that you left this ranche? 
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A. On the 18th of March, 1881. 

Q. Now, sir, after the 16th or 20th of October did any cattle drift 
into Howe’s ranche? : 

A. I think not. I don’t recollect of seeing any considerable 

number of cattle, except those that were in there, after that. 
379 Q. What would have been the condition of the country 

from Sheep Creek basin to Howe’s ranche after the 10th of 
November ? 

A. The snow was very deep in there after that time. 

Q. Was it continually storming from that time on until you left 
the ranche, off and on? 

A. Yes. 

Q. Was the snow all over the country there ? 

A. Yes. 

Q. From Sheep Creek basin, going south, about how far would 
you have to go before the mountains broke off to the east? 

A. It is about 10 miles, or 12 perhaps, from the head of the 
basin to the point where the mountains leave off. On the west side 
of Sheep creek it is an open country, and this bend in the mountains 
occurs about 10 or 12 miles from the head of Sheep Creek basin. 

Q. Going south? 

A. Yes. 

Q. y you know of a ranche in there known as the Mantz ranche? 

A. Yes. 

Q. What direction is the Mantz ranche from Sheep Creek basin ? 

A. It is east of south—perhaps towards three miles west of the 
basin and about 12 miles south of the point where this pass strikes 
the creek that is the head of the basin. 

Q. Between Mantz’s ranche and this stage road you speak of is 
the ranche ? 


. Not between Mantz’s ranche and the stage road. 
How far west of the stage road is Mantz’s ranche? 

. About 8 miles. 
And there the mountains break off to the east? 
Yes. 
Do you know where the ranche of W. H. Yankee is? 
Yes. 


Where is Yankee’s ranche located ? 
It is nine miles south of Howe’s ranche, on the stage road. 
On what stream is Yankee’s ranche located ? 


. On the North Laramie. 
Q. Now, if cattle were driven from Howe’s ranche south to 


880 goto Yankee’s ranche, what direction would they have to go? 
A. Almost due south. 
Q. From Yankee’s ranche, what is the character of the country 


directly south ? : Aste 
A. It is an open plain country—rolling prairie. | 
Q. So that if cattle were at Yankee’s ranche there would be an 
open plain country to the south? 
A. Yes. 
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Q. What is the character of the country east of Yankee’s ranche ? 

A. Mountainous. 

Q. In going from Yankee’s ranche east, how near would you go to 
Laramie Peak ? 

A. A line drawn due east from Yankee’s ranche would strike just 
south of the peak. 

Q. So that cattle going east from Yankee’s ranche sidan have to 
pass through or very near to Laramie Peak ? 

A. If they went due east they would pass right across the peak, 
but south of the summit. 

Q. Are you acquainted with the country on the eastern slope of 
the Black Hills range? 

A. No; I am not. 

Q. When you were out with Mr. Mann, at this time that you speak 
of, did you find any dead cattle ? 

A. Yes; I think I saw 20 or 30 head that day. 

Q. Of dead cattle ? 

A. Yes. 

Q. Did Mr. Mann see them as well ? 

A. He saw the greater portion of them, I guess, or nearly all of 
them. 

Q. Did you get off from the horse, or did Mr. Mann, and make any 
examination of them to find brands? 

A. Yes, sir; frequently. 

Q. What brands did you find on them ? 

A. I don’t recollect. 

Q. You say that the greater portion of those cattle that remained 
about Howe’s ranche died ? 

A. Yes; I think fully %rds of the bunch that stayed in 
381 there during the winter. 
Q. And you said about 200 stayed in there ? 

A. 100 to 200. 

Q. Did you see these cattle dead about the country ? 

A. Yes. ' 


Cross-examination: 


Q. When did you say the snow first fell that fall ? 
A. I think the first storm was on the 25th of September. 
Q. Have you any diary or anything by which you kept the day 
cf the month? 
Yes. 
Have you it with you? 
. I have not it here, but it is in the city. 
= you make any entry of that in your diary at the time? 
es. 
— at it since? 


How lately ? 

. I think I had it to- “ee or yesterday. 

Can’t you remember whether it was the 25th or not more dis- 
tinctly ? 


Ec herorore>: 
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A. It was the 25th. 
Q. Did you in your diary keep an account of all the snow-falls? 
A. All of the worst of the storms; the most remarkable I did. 
Q. Now, at the time you think these cattle came along, certain 
cattle came along, and you had ‘your uncle or cousir 
A. My cousin. | 
Q. You helped him drive them away from the hay-stack and 
sheds, you think that was some time about the 16th of October? 
A. Somewhere between the 16th and 20th. 
Q. Did you make a note of that transaction in your diary ? 
A. Yes, sir; I did. 
Q. Did you look at that to-day ? 
A. I have lost the book that contained that; I made an 
382 entry at the time. 7 
Q. When did you last see the book that contained that 


entry ? 

A. I guess it has been 2 or 3 years since [ saw it. 

Q. At the time you looked at it last you had no idea of ever 
being a witness in this suit? 

A. No, sir; I had not heard of the suit. 

Q. psc you lost your book do you think you looked at that 
entry ! 

A. Ido not know whether I ever looked at —, except casually, 
since I made the entry. 

Q. Have you ever observed in your experience in life that when 
you set a thing down for the purpose of remembering it that you 
are very liable to lose the memory of it and have to resort to the 
entry ? 

ty No, sir; I find it produces the opposite effect. 

Q. The fact that you set that down 4 years ago or nearly 4 years 
ago and lost it 3 years ago impresses it on your mind that it was 
about the 16th of October ? 

A. Yes; it was between the 16th and 20th. 

Q. What is it that —_ your mind with those 2 dates and 
still leaves your mind a blank as to the true and exact date? 

A. In the book I have here I made an entry on the 20th by 
which I am enabled to refer to this occurrence. On that day or on 
some day between the 20th and 16th I wore a cap I had made out of 
a buffalo robe for the first time, and I rode a white horse to look at 
those cattle; I distinctly remember that in connection with the 
coming of the cattle through the pass. 

Q. These cattle that you saw at that time are cattle that were 
branded, as you recollect, bar G? 

A. Yes; that is my recollection. 

Q. Which side was the brand ? 

A. I think it was on the left hip. 

Q. I understood you to say awhile ago that you went out a few 

days afterwards with Mr. Mann to help him look for those 
388 cattle; that you did not remember at that time what the 


brand was? 


32—147 
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A. No; I said I was not sure that I was looking for any particular 
brand at that time. 

Q. What was the brand upon the 25 or 30 cows that your cousin 
was holding there? : 

A. Bar G, I believe. 

Q. Now, you do not pretend to say that some 800 or a 1,000 head 
of cattle bearing a bar brand or a T brand did not pass your cousin’s 
house somewhere about the latter part of November or first of De- 
cember, do you? , 

A. I don’t think any such band of cattle passed there. 

Q. I asked you if you could say they did not pass there. Do you 
say so positively, or are you giving your opinion ? 

A. I am giving my best recollection. 

Q. Well, sir, I am asking you now for a positive statement. 

A. I won’t make any positive statement except as to the best of 
my recollection. | 

Q. Some time about the middle of December or a few days before 
the holidays Mr. Mann was at Mr. Howe’s ranche ? 


A. Yes. 

Q. And you went along the country with him and rode most of 
the day ? 

A. Yes, sir. 

Q. Assisting him to look for cattle ? 

A. Yes. — 

Q. You found dead cattle? 

A. Yes. 

Q. How long had those cattle been dead ? 

A. Some of them had been dead a month; well, they were dying 


every week—every few days. 

Q. Did you find among the 25 or 30 dead cattle several that had 
been dead a year or more—mere carcasses ? 

A. No; I don’t recollect we did. 

Q. Now, you made a note certainly in your book about riding all 

day with Mr. Mann, did not you? - 
384 A. Yes; I think I madea note in this same book I referred 
to before, that I have lost. 

Q. Did you lose that after you and Mann had the ride? 

A. Yes, sir. 

Q. How long after? 

A. Probably 4 or 5 months. I lost it down in Colorado here. I 
think I came away in March. 

Q. When did you get the new book in which you made the entry 
that enables you to verify the 16th of October? 

A. I had that at thesame time. I had 3 different books in which 
I made entries of notable occurrences. 

Q. That was a notable occurrence, riding all day to help a man 
get cattle? 

A. Yes, 

Q. Did you make.an entry of that? 

A. Yes. | 

Q. And that is lost, too? 
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A. Yes. 

Q. Do you think the entry of that transaction fixes the memory 
of the date in your mind? 

A. I cannot remember the date positively. 

Q. Can’t you remember it as well as you can the 16th of October? 

A. No; because I have not : ferred to it within the last day or 
two, as I have the 16th of October. 

Q. How did you refer the last day or two to the 16th of October 
if you lost your book 3 years ago? 

A. By the entry I have here in this book. 

2 > a was made some time in January, when you opened a new 
ook * 

A. No, sir; it was made in October. 

Q. When did you open your diaries first—in January or any time 
of the year? 

A. I kept right along from one day to the other. Every 
385 three or four days I made an entry. 

Q. If you had not the new diary to refer to you would be 
at a loss to know whether it was the 16th of October or not that 
these cattle came along ? | 

A. Probably I would not be able to fix it as closely as that. 

@. Give us your best recollection as to the exact date that Mr. 
Mann was there and you took this ride with him. 

A. I cannot give any closer date than the one I gave before. It 
was either between the 13th and the 25th or else it was before the 
o0th of December. 

Q. Will you tell us why it is that you say that? 

A. Yes, sir; because I made an entry of everything I did from the 
3rd of December to the 17th. 

Q. Did you find between those times any entry of making this 
trip with Mann? 

A. No, sir; not between the 3rd and 17th. 

Q. You must have taken it, then, after the 17th? 

A. Ejither after the 17th or before the 3rd. 

Q. You are positive it was before the 3rd, or you are positive it 
was after the 17th? 

A. Yes. 

Q. I will ask you if you do not -know that he was in Omaha on | 
the 13th? 

A. No; I do not know where he was. 

Q. Don’t you know he was not at Howe’s ranche until the 4th? 

A. I don’t think he was there before the 4th. 

Q. Do you know that he was there before the 4th? 

A. It might have been before the 3rd. 

Q. Have you any distinct recollection of his being there before 
the 3rd of December of that year at all? 

A. I know it was either before the 3rd or after the 17th. 

Q. You are a lawyer, I believe? 

A. Yes. 

086 Q. Where do you live now and practice law? 

A. Laramie, Wyoming. 
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Q. Laramie City ? 

A. Yes, sir. 

Q. Are you retained in this cramps 

A. No, sir. 

Q. How did these people come to know that you —- of this 
matter ? 

A. I told Mr. Rhodes, I believe; I suppose that is the ns they 
found it in the first place. 

Q. At what place? 

A. At Laramie. 

Q. To Mr. Rhodes up there in this case? 

A. Yes. 

Q. Consulted you there as an attorney to help him work up the 
case ? 

A. No. 

Q. Did not he have you look up any witnesses for him ? 

A. No. 

Q. He came in and talked to you and asked you what you knew 
about the case? 

A. Yes. 


Redirect examination: 


Q. You spoke about this date of the cattle coming in, about your 
wearing a cap; explain to the jury how you come to fix that date of 
the wearing of the capthat you speak of and riding out among those 
cattle. What memorandum, if any, did you make about that ? 


Objected to. Objection overruled. 


A. The cap was only a part of a rather grotesque costume I was 
wearing at that time, wore that day, and I wrote some letters to 
friends in the East about it, and I remember distinctly that I wore 
it ast the first time on the day when these cattle came into the 
ranche. 

Q. And when was it that you wrote the letter in which you spoke 
about it? 

A. Probably 4 or 5 days after; shortly after. 

Q. What date was that? 

A. Ido not know whether it was the 16th or 20th; somewhere 
from one day to the other. 


387 ZAcH. THOMASSON, witness for defense, sworn, testified : 


Direct examination: 


re Where do you reside? 
. No place particularly just now; running around; I call Omaha 

my ag Sate or now. 
_Q. What is and has been your business? 

A. Stock business. 

Q. How long have you been engaged in the stock business ? 

A. About 12 or 15 years. 

Q. Where? 
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A. Colorado and Wyoming. 

Q. How long have you been engaged in the stock business in the 
Territory of Wyoming? 

A. Since 1873 ; May, 1873, up to August, 1888. 

Q. You say from May, 1873, to August, 1883? 

A. Yes. 

Q. You were engaged in the stock business in Wyoming ? 

A. I mean handling stock. I am engaged in the stock business 
there now. 

Q. Who were you handling stock for in Wyoming? 

A. In 1873 I handled a herd of cattle in Goshen’s Hole for a firm 


' named Maynard & Whitman. 


Q. How long were you engaged in that? 

A. About three years. 

Q. Then who did you handle stock for? 

A. Swan Brothers. 

Q. How long were you engaged in handling stock for the Swan 
Brothers ? 

A. Up to August, 1883. 

Q. Where is the ranch in Wyoming of the Swan Brothers; where 
do their cattle run? 

A. On the Chug, Sybil creek, Rush, Laramie river, between the 
two Laramies, and Laramie plains. 

Q. Does any of their cattle run in the section of the country 
know as Sheep Creek basin and Medicine Bow? 

Yes. 
388 Q. What is the extent of their range, east and west, in 
Wyoming? I mean from limit to limit where their cattle 
run. 

A. I suppose their range from east to west, the limit of the cattle 
range, I suppose, — 125 miles, guessing at it; they run to that 
boundary. 

Q. Do the Swan Brothers have on the range their large herds of 
cattle? 

Yes; they had. | 

What was your position in connection with the Swan Brothers ? 
I was foreman for that company for a number of years. 

Are you acquainted with the country about Goshen’s Hole? 

. I worked in there about three years. 

Are you acquainted with the country about Fort Laramie? 
Yes. 

. Are you acquainted with the country that lies between Fort 
Laramie and Laramie Peak ? 

A. Yes. 

Q. Are you acquainted with the country to the west of the Black 
Hills range in what is known as Sheep Creek basin and the Medi- 
cine Bow country ? 

A. Yes. I have been in there some. 

Q. Have you ridden and taken care of cattle all over these 
countries I have spoken of ? 

A. I have not worked very much in the Sheep Creek and Medi- 
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sin cine Bow country, because at that time I had foremen working [ 
(i under me, and I was superintending / 
3 Q.. Where were you in the fall of 1880, and what were you en- 
i gaged at? 
é i is A. I was managing the Swan interest in the cattle business. 
Tt “ Q. You may state whether you were in the country’known as 
VW Sheep Creek country in the fall of 1880. 
qi A. I was in that vicinity; yes. | 
2 Q. You may state what your business was there. | 
Vi A. I branded some cattle at that time called the Coe & Carter ‘ 
Tih pens, on Little Medicine. | 
aa 389 Q. How far is that from Sheep Creek basin ? | 
ill a A. I should judge three or four miles from there into the 
ail asin. 7 : 
. } Q. You may state whether you know a firm known as Schlegel 
EH | . & Jordan. 
F :. A. I do. 
a i Q. Where did you first meet them ? 
ald A. I met them south of Sheep creek. | 
‘le Q. When ? t 
WwW A. In 1880. : | 
Mii Q. You may state what their business was there at that time, if | 
li you know. 
Ww A. They had a bunch of cattle there at that time. | 
ah Q. Do you know where these cattle had come from ? 
Ws A. They came from the West. | bf 
ii Q. Were they trail cattle ? | 
is A. Yes; known as trail cattle. 
Q. About what time did you see these cattle ? 
A. I think it was some time in the month of October, 1880. 
Q. Do you know about how long the cattle had been in that 


section ? | 
A. I think only a few days when I saw them. . 
Q. Did you examine these cattle? : 
A. I drove through them. , 
Q. State the circumstances which called you to do that.’ 
A. I went up-there to look at the cattle for the purpose of buying 
— and drove through them,and concluded I did not want to 
uy. 
Q. Who were you buying them for? 
A. For Swan and myself. 
Q. State what was the condition of the Schlegel & Jordan cattle = 
at the time that you examined them that you speak of. 
A. The cattle were thin when I looked at them. 
Q. Were they very thin? 
A. They were thin cattle. I considered them too thin; that I 
did not want to buy them. 
Q. What, in your opinion as a stockman, were the pros- 
390 — pects of those cattle living through the winter—the cattle 
that you saw? 
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_ Which question was objected to by plaintiff’s counsel as immate- 
rial ; which objection was sustained by the court; to which ruling 
of the court defendant, by its counsel, then and there duly excepted. 


Q. Were these cattle at the time that you examined them ina 
condition to stand the rigors of the winter in that section of the 
country ? 


_ Which question was objected to by plaintiff's counsel as immate- 
rial ; which objection was sustained by the court; to which ruling of 
the court defendant, by its counsel, then and there duly excepted. 


Q. State the reason why you did not purchase those cattle. 


Which question was objected to by plaintiff’s counsel as immate- 
rial, incompetent, and irrelevant ; which objection was sustained b 
the court; to which ruling of the court defendant, by its séutieel 
then and there duly excepted. 


Q. How did the cattle that you saw—the Schlegel & Jordan cat- 
tle—compare with the cattle that were ranging in that section of the 
country ? 

A. Well, as a matter of course, they were thinner cattle than the 
range cattle. | 

Q. Did you ever see the cattle after that time? 

A. I never did. 

Q. State what was the character of the winter of 1880-’1. 

A. Well, we had a pretty severe winter. I was not off in that lo- 
cality that winter at all. There was considerable snow there from 
what I could learn. 

@. What was the general character of the winter throughout Wy- 
oming ? 

A. The general character of the winter was it was pretty severe, 
from my knowledge of the winter. 

Q. Do you know where the 40-mile ranche is, known as the Howe 

ranche? 
391 A. Yes. 
Q. Have you been there? 

A. I have. 

Q. Have you been over the section of country between Sheep Creek 
basin and Howe’s ranche? 

A. Never was. 

Q. What is the general character of the country between Sheep 
Creek basin and Howe’s ranche? 

A. It is a kind of mountainous country. 

Q. Is it very mountainous ? 

A. Well, considerably so. Laramie Peak lies right east of Howe’s 


ranche. 

Q. What is the character of the country that lies to the south of 
Howe’s ranche? 

A. That is a broken, mountainous country. 

Q. Are you acquainted with the stage road which runs from North 
creek to Howe’s ranche and from there to Fetterman? 
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A. Not further north than Howe’s ranche. 
a. You know it from there? . 
To Rock Creek. I have never been north of Howe’s ranche 
on te stage road. 
Q. State the character of the country that lies to the oom of this 
stage road from Rock Creek to Howe’s ranche? 
A. It is just a broken, prairie country from Rock Creek lo Howe’s 
ranch. 
Q. How about the country that lies off to the east of it? 
A. That is the mountainous country you just spoke of; went 
around Laramie Peak ; lies right east of Howe’s ranche. 
Q. Are you acquainted with the country known as Cottonwood 
creek ? 
A. Yes. I worked cattle on Cottonwood creek. 
Q. Have you examined this map that we have here? 
A. I saw it last night a while. 
Q. Now, where does Cottonwood creek head ? 
—. It heads northeast of Laramie Peak. 
392 Q. Where are the head-waters of Cottonwood creek ? Point 
it out on the map. It would be direct east of the peak, would 
it not? 
A. Yes. 
Q. Will you point to a place on that map known as Howe’s 
ranche ? 
A. There is Howe’s ranche up here (indicating). 
Q. And where would Rock Creek be? 
A. It would be up here southwest of Howe’s ranche. 
Q. Where is the line of stage road that runs from Howe’s ranche 
to the Union Pacific railroad ? 
A. Here it is (indivating). 
Q. So that the point, Rock Creek, on the Union Pacific railway, 
would be down there ? 
A. Yes. 
4 Q. Where is the point on this map indicated as Sheep Creek 
asin ? 
A. Over here (indicating). 
Q. Those are the mountains you speak of that lie to the west of 
Howe’s ranche ? 
A. Yes. 
Q. And these this side would be the mountains to the east ? 
A. Yes, sir. 
- Q. What stream does the Cottonwood creek empty into; what 
river ? 
A. North Platte. 
Q. Do you know about how far above the mouth of the Laramie ? 
A. I should judge about 40 to 45 miles, somewhere in there; I 
don’t know exactly ; I should judge that is the distance, about. 
Q. How far is it from the head of Cottonwood creek to the point 
where it empties into the North Platte ? 
A. Ishould judge it was 50 to 60 miles, on an average, right down 
from the head to the mouth. 
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Q. Are you acquainted with the section of country where the 
Laramie river empties into the North Platte ? 

A. Yes. 

Q. What direction does the Laramie river run just before it 

empties into the North Platte? 
393 A. I should judge it ran a little north of east where it runs 
into the North Platte. 

Q. And what is the direction of the North Platte at that point? 

A. It runs about east. 

Q. What is the character of the country where these two rivers 
join or unite? 

A. It is a valley. 

Q. Do they form a delta there or a narrow strip of country be- 
tween ? 

A. A kind of V shape. 

Q. Are there a great many cattle ranging about the country above 
the Laramie—I mean above the point where it empties into the 
North. Platte? 

A. Yes; a good many cattle range in that country. 

2 or you know a ranche there that is owned by Mr. Kent? 

. Yes. 

Q. Do you know of a herd of cattle that were ranging there in 

1880 — as the Kent herd of cattle? 

. I do. 

What was the brand of cattle known as the Kent cattle ? 

. Cross T (=F). 

What was about the space between those two lines.? 

. I don’t suppose it is more than an inch. 

Were you acquainted with the herd of cattle—knew them ? 
Yes. 

. I ask you if it is not a fact that on a great many of these cattle 
the two brands would run together so as to form a solid brand ? 

A. I never saw any; they were far enough apart so that the brand 
was perfectly distinct. Where that would run together it would 
make an entire blot—that is, all the cattle I saw branded in that way. 

Q. What would be the appearance of that brand in the winter 
time, to casually look at it? 


(Objected to.) 
The Court: He can say whether it appeared any differently: 


394 Q. To casually examine that brand in the winter time what 
would be the appearance of it in the animal? . 

A. The appearance of the brand would be a cross T brand, if 
you could see it at all, the same as any other brand; if you could 
see it at all it would show distinct it was a cross T. 

Q. Do you know about how many cattle Mr. Kent had in there 
at that time? ) 

A. I do not. 

Q. Could you state approximately ? 

A. I could not — anything definite at all. 
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Q. Was he quite a large owner of cattle or small ? 

Which question was objected to by plaintiff’s counsel as immate- 
rial, incompetent, and irrelevant; which objection was sustained by 
the court; to which ruling of the court defendant, by its counsel, 
then and there duly excepted. 


Q. How far from the junction of these two rivers was it to Mr. 
Kent’s ranche ? 

A. I suppose about 35 to 40 miles. 

Q. In what direction ? 

A. West. . 

Q. Do you know whether Mr. Kent had a large or small number 
of these cattle? 


Which question was objected to by plaintiff’s counsel as incom- 
petent, immaterial, and irrelevant; which objection was sustained 
by the court; to which ruling of the court defendant, by its coun- 
sel, then and there duly excepted. 


Q. Have you examined this map with reference to Mr. Kent’s 
ranche ? 
A. I have not. 
Q. Do you know where the junction of the Big and North Lara- 
mie is? 
A. Yes. 
Q. Point out on this map where that occurs. 
A. Here at Gordon’s ranche. 
Q. Where would Kent’s ranche be? 
395 A. It ought to be some place here (indicating). 
Q. That would be north of the Big Laramie river? 
A. Yes. 
Q. Now, whereabouts was the range that Kent’s cattle ranged 
upon ? 
A. Up here on Fish creek and Cottonwood. 
Q. Now, in case of a storm from the west or northwest, where 
would these cattle drift ? 
A. They would naturally drift east—this way (indicating). 
Q. Did you hear read the deposition of Mr. Whitney ? 
A. I heard some of it; yes. 
Q. As to the crossing of the cattle at the junction of the two 
rivers ? 
A. I heard the depesition read, but I don’t remember now as to 
where he said they crossed. 
‘Q. These cattle you speak of, the Kent cattle, would drift in a 
storm of that kind into the junction of the two rivers ? 
A. Would drift east, between the North and Big Laramie river. 
Q. If cattle had crossed that had gathered at the junction of the 
two rivers and were on the north side of the Laramie—were crossed 
over the Laramie river at a time when there was.a storm from the 
north or. northwest—where would these cattle naturally go after 
having been crossed across the river ? 
A. These cattle would naturally drift down the country after 
crossing the Laramie river, down into Goshen’s Hole. 


3 
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Q. Where is the Goshen Hole country, known by that name, lo- 
cated as to the junction of those two rivers—what direction ? 

A. Well, it is a little southeast, I should think, from the junction. 

Q. You say they would naturally drift into what is known as the 
| Goshen Hole country ? 

: A. Yes. : 

Q. What is the extent of country known as the Goshen Hole 
country ? 

A. I suppose it is 25 miles north and south and 15 east 
396 and west—a kind of basin there—Goshen’s Hole. 

Q. Will you describe to the jury the boundary of the 
country to the south and southwest of what is known as the Goshen 
Hole country—what designates the beginning of it? 

A. A ridge of bluffs and rocks on the south, and the west the 
Goshen Hole. 

Q. State where that ridge of rock commences, say after you have 
crossed the Laramie, at the junction of the North Platte ? 

A. Well, itis a broken country until you get over onto the head of 
Cherry creek, just rolling hills; then south of Cherry creek is a 
rocky bluff, a portion of it 1s, and a portion of it is rolling prairie ; 
and still south of Box Elder is a rocky bluff, and south of Lone 
Tree is rolling prairie that comes on around into Horse creek ; that 
is what I call Goshen’s Hole; that is the bluff that surrounds. 

Q. If cattle were drifting in because of a storm from the west or 
northwest, and would drift into Goshen’s Hole, where would they 

‘ naturally drift from that place if they drifted out of Goshen’s Hole? 

A. They would naturally drift over on to Pumpkin Seed creek. 

| Q. At what point would they leave what is known as the Goshen 
. & Hole country if they were drifting before a storm from the west or 
northwest ? 

A. I don’t know where they would naturally leave the hole. 

Q. You say they would drift over to Pumpkin creek; that is not 
in Goshen Hole? 

A. No; they would go between Horse creek and the head of 
Pumpkin creek. 

Q. Is not it a fact that there is an opening northwest of the head- 
waters of Pumpkin creek where cattle would drift out if they were 
driven out of it? 


A. Yes. 
Q. Now, what is the extent of that opening ? 
O97 A. The cattle can cross in that opening for 20 miles; that 
forms a kind of basin, a kind of ridge running from Scott’s 
bluffs. . 


Q. Do you know where the ranche is, known as Johnson ranche, . 
where he kept his horses ? 

A. I do not. 

Q. Did you hear Mr. Johnson testify? 

A. I did. 
Q. How far east of a line drawn north from Cheyenne would it Le 
a to the head of Pumpkin creek ? 
) A. A straight line north? 
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Q. How far would it be east of that line to the head of Pumpkin 

creek ? 

. I suppose about 40 miles, or 50. 

Do you know where the ranche of Mr. Goodwin is? 

I know where he used to have a ranche on Horse creek: 

. Did he have a ranche there in 1880? 

. I don’t remember. 

. You know what used to be his ranche? 

I know, but I don’t. remember when he went there at all. 

If cattle were to cross the Laramie river at the junction of the 
Platte, would drift from there into Goshen Hole, would they, in case 
of a storm from the west or northwest, drift into the section of 
country where Goodwin’s ranche is, in case of a storm from the west 
or northwest ? 

A. Crossing at the junction of these rivers 

Q. If they were crossed at the junction of the two rivers and 
passed from there to Goshen Hole? 

. I don’t think they would. 
. You say they would drift to Pumpkin creek ? 
Yes. 
. That would be about 40 miles east of the Goodwin ranche? 
. It would be further than that. 
How far would that be east of the Goodwin ranche ? 
. I should think 75 miles; it is only guess-work with me. 
State why the cattle would not drift into the section of country 
where Goodwin’s ranche is? 
A. Because they are still further east of Goodwin’s ranche, 
398 and the storm coming from the north and west would natur- 
ally drift them the other way, I should think. 

Q. In coming from the crossing mentioned as the junction of the 
two rivers to Goodwin’s ranche would not they encounter heavy 
bluffs ? 

A. They would come in contact with bluffs and broken prairie, 
just the same as there is from the Junction of the rivers south. 

Q. If the cattle were to drift from the Goshen Hole into what you 
call the Pumpkin Creek country where would they naturally drift 
from there? 

A. I should think they would naturally drift further east—right 
down Pumpkin creek. 

Q. About where would they strike the Union Pacific railway, if 
they reach it at all? 

A. If they continued drifting from Goshen’s Hole down to Pump- 
kin creek and in that direction they would strike the Union Pacific 
railroad at Lodge Pole or between Lodge Pole station and Denver 
junction. 

Q. How far would that be east of Cheyenne? 

A. That would be about 140 miles. 

Q. In 1880 were there a great many cattle ranging in what is 
known as the Goshen Hole country ? 

A. I was not working down there in 1880; I could not testify as 
to knowing just what was done in there only from hearsay. 


porererer; 


gOPOrorer 


COMPANY (LIMITED) VS. JEREMIAH J. MANN. 261 


Q. Is it a great country for cattle in the winter—that section ? 

A. Yes. 

Q. Is it considered a good range for cattle? 

\. Generally considered ; yes. 

Q. What would the range he after the cattle would reach Pump- 
kin creek, in that section of country ? 

A. Just about the same. 

Q. Are there a good manv cattle kept in that section of country ? 

A. A good many. 
ou9 Q. Are you well acquainted with the country from Cotton- 
woud over to Howe’s ranche? 

A. I am not. 

Q. Are you acquainted with the country in and about the ranche 
of Yankee, south of the 40-Mile ranche? 

. Yes, sir. 

Did you ever drive any cattle in that section of the country ? 
I have. : 

. When? 

1880. 

. At what time in 1880? 

. In the months of June and July. 

Will you point out on the map about the route that you took 
with those cattle? 

A. We crossed the main Laramie river at the south of Sybil; 
went up between the two rivers, and went up Collins’ cut-off. We 
turned the cattle loose right north of Yankee’s, on the Laramie 
river. 

Q. That was in what time? 

A. That was in June and July, 1880. 

Q. How long did these cattle remain there? 

A. We turned them loose there, and the storm drifted them out. 

Q. Where did you find these cattle when you gathered them again? 

A. They naturally drifted back onto their own range, on the east 
side of the hills, during the summer, and there was goud feed up 
there, and we shipped them up to the Laramie plains. 

Q. ‘Where were those cattle gathered in the spring round-ups of 
1881? 

A. They were gathered around on the range there—in Goshen’s 
Hole and Horse creek. 

Q. Why did you drive those cattle up there? 


(Objected to.) 


Q. Did you ever find any of these cattle in Colorado ? 

A. Not that I know of; I did not work on the round-ups in 1881 
myself; I sent men out to the different round- “Ups. 

Q. You were foreman for Mr. Swan at that time ? 


OPrOrOPop 


A. Yes. 
Q. You do not know of any of these cattle being found in Colo- 
rado ? 
400 A. I don’t know of any ; there was but very few head. 


Q. How would cattle coming from the section where you 
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say these were turned loose—where would they cross the Laramie 
in drifting from that section of country ? 

A. I don’t know ; if they drifted down between the two Laramies 
they would have to cross the North Laramie between the foot-hills 
and Laramie river bridge. That gives them a distance on the North 
Laramie river of about 18 miles. 

Q. What is the character of the country along the Laramie river 
there, say from here at the bend ? 

A. That isa broken, mountainous country ; that map there shows 
pretty well; itisa broken mountainous country in there; ravines. 

Q. How would those cattle which you turned loose there or any 
cattle get back onto the Platte river; about what route would they 
take, from the nature of the country / ? 

A. They would go down to the Point of Rocks, come in through 
here, strike the Point of Rocks there, and come down through Cot- 
tonwood and Horseshoe creek. 

Q. If these cattle were in that country, say, after the middle of 
November, the winter of 1880-1, could they get out through that 
country at all in case of a severe winter, heavy snows? 

A. I was not in there in 1880-’1, in those hills, at all. 

Q. What would you say as to their getting out after a heavy storm 
and snow ? 

A. Well, it would be pretty hard getting out there, I think, if 
there was a great deal of snow in there, from my judgment of the 
lay of the country, knowing the country. 

Q. What brands were on the Schlegel and Jordan cattle when you 
saw them ? 

A. Bar on the right side. 
401 Q. Did they have any other brands? 
A. I did not notice any other. 

Q. Do you know what the death rate among cattle was during 
that winter? 

A. I do not, sir. 


Cross-examination : 


Q. Do you know who made that map ? 
A. I do not. 
Q. You say you examined it some last night; where did you 
find it? 
. Over in this gentleman’s office (Mr. Butler’s). 
You don’t know anything about who made it? 
. I don’t. 
You do not know whether it is accurate or not? 
It shows up pretty well there. 
. It shows hills there and shows creeks and streams? 
. Certainly. 
. But the exact directions and the angles of the streams and the 
mountains towards one another you do not know; you cannot say 
whether it is Just accurate, can you? 
A. I could not. 
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Q. Did you ever travel up what is called the North Laramie on 
that map? 

A. Not exactly on the map. 

Q. I say what is marked on the map ? 

A. I can’t go up the North Laramie. 

Q. Do you know about its being very much larger at any place 
between its head and mouth, as it is marked here? 

A. No; I do not. 

Q. Have you any idea where it is marked such an enormous 
stream on that map at that particular place and then whittled down 


. toasmall stream? Do you know why that was done on the map, 


why the stream is so much larger here? 

A. No; I don’t know anything about why that was. 

Q. The river seems to rise here and runs this way and down 
402 here. The height of the divide or the crest of this Black Hills 
range must be out here somewhere, the west, the highest part 

of the mountains? 

A. No. 

Q. Why do the streams all run east ? 

A. There is Horseshoe and Cottonwood and Little Laramie and 
Big Laramie. 

Q. All running to the east ? 

A. That is all broken range in there and these streams head there. 

Q. They just cut through the mountains? 

A. Laramie Peak is the highest point there. 

(. But the mountains on this side are higher than they are gen- 
erally on this side of the peak, are they not? 

A. Yes. 

Q. Do you know why Goshen’s Hole was not marked on that map? 

A. I do not. 

Q. Do you know why the North Platte river was not marked on 
that map? 

A. I do not. 

Q. Now, if these cattle crossed four or five miles above the Lara- 
mie bridge on the Big Laramie and went south would they strike 
east or west of Goshen’s Hole? 

A. If they crossed three or four miles above Laramie bridge— 
where is this Laramie bridge? There are two bridges across 

Q. Say four or five miles above Fort Laramie, and then they went 
south or nearly due south, which side of Goshen’s Hole would they 
strike in their course ? 

A. The storm, I think, would naturally drift them eastward. 

Q. I will say if they went south—I am leaving out of view the 
storm—if they went south from the point where they crossed, if 
they went south from a point on the Big Laramie river four or five 
miles above Fort Laramie, which side would they strike Goshen 

Hole; which side of Goshen Hole would they strike? 
403 A. On the west side of Goshen Hole. 
Q. And on the west side is that ridge of bluffs that you 
speak of ? 
A. Yes. 
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Q. And that rim rock, as you call it, begins really on the north of 
Goshen’s Hole and curves around even to the south side? 

A. It commences at the northeast and runs around here to the 
southeast. 

Q. So that if cattle should happen in drifting to strike the west 
side they would pass north or west of this Goshen’s Hole ; yon. say 
you know where Mr. Johnson’s ranche is? 

A. I said I did not know. 

Q. = you know about where the head of Horse creek is? 

A. Yes. 

Q. Which do you think is most likely to be correct—that map or 
this printed map ? . 

A. I don’t bother those maps much ; you can’t get around and do : 
much where you have to trace maps out. 

Q. Which do you think is most likely to be correct—this one made 
without any reference to this case or that one made by the defend- 
ant ? 

A. As far as the correctness of either one of. them is concerned I 


could not say. 
Q. Do you know that the head of Horse creek is really west of y 


Fort Laramie, further west than Fort Laramie? 
A. Yes, sir. 
Q. I understood you to say that from Howe’s ranche, which is 
here, to the peak is how many miles? 
A. I don’t know, for I never went across there. 
Q. Do you know the character of the country along Horseshoe 
creek or this other creek here? 
A. Right on the head of the rivers [ don’t remember. , 
Q. Do you know whether cattle could come from Howe’s ranche | 


in this direction and drift along here to the east ? 
A. I do not. ) 
404 Q. You speak of its being mountainous; they are not high 
A. High hills; ‘rough, rocky places. 


Q. But in the summer time cattle have -not any difficulty from 
passing on what is marked the stage road right through to Laramie 
Peak ? 

A. I guess there are places that cattle cross around through there 
in the summer season. 

Q. About what is the height of Laramie Peak ? 

A. I don’t know. 

Q. The general altitude of these hills is not to exceed 5,000 feet ? __ 

A. These rough hills, I guess not. 

Q. You were asked a good many questions about what cattle 
would be apt to do under certain circumstances ; you do not know 
where those particular cattle did go at all, did you ? | e 

A. I do not. : 

Q. You say that the only brand you paid any attention to in 
looking over the Schlegel & Jordan herd was the bar brand ? 

A. Yes. 
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Redirect examination: 


Q. Mr. Macon has asked you as to whether if the cattle were 
crossed at the junction of the two rivers they would go south; if 
there was a storm raging from the west or northwest would it drift 
the cattle south ? 


Plaintiff’s counsel objects as not rebuttal. 
The Court: I think so. 


Q. If the cattle were to go south from that point what difficulties, 
if any, would they encounter ? 

A. From where they were crossed ? 

Q. Yes; four or five miles above Fort Laramie. 

A. No particular difficulty that I know of; just a broken, prairie 
country right through there. 

Q. Which is the most unbroken country—to the south or to the 
east there? 

A. Probably that is a little more rolling there than Goshen’s Hole 

would be; Goshen’s Hole is east of that. 
405 Q. Is it not a fact that in going south and keeping on to 
the head of Horse creek that the cattle would have to go 
across a plateau about 30 miles in extent without water ? 

A. From Laramie to the head of Horse creek ? 

Q. I am speaking if the cattle went south after crossing the Lar- 
amie before they come on to Horse creek would they not have to 
pass over a plateau some 50 miles in extent where there was no 
water ? 

A. Oh, no; they cross Bear creek before they come to Horse creek. 

(. They have to cross those creeks ? 

A. Yes. 

Q. They would not have to follow them ? 

A. Not if they were driven south. 

Q. They would have to drift across the country crossing those 
creeks ? 

A. Before they came to Horse creek. 


SHEEDY, witness for defence, testified : 


Direct examination: 


. Where do you live ? 
Here in Denver. 
Are you in the cattle business ? 
Yes. 
How long have you been in that business ? 
16 years. 
Are you engaged in the cattle business in Wyoming ? 
. Yes, sir. 
Are you familiar with the country in the vicinity of Rock 
Creek, Wyoming? 
A. I am not very familiar with the topography of the country 
around Rock Creek ; I have been at Rock Creek several times. 
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2 — have been through that part of Wyoming? 

es 

Q. Do you know Mr. Mann, the plaintiff? 

A. Yes. 

Q. Did you know him in 1880-’1 ? 
406 A. Yes, sir; knew him long before that. 
Q. Do you know the firm of Jordan and Schlegel ? 

A. Yes, sir. 

Q. When did you know them ? 

A. I never saw Mr. Jordan ; I first met Mr. Schlagel in the spring 
of 1881. 

Q. Do you know anything about the Schlagel & Jordan herd of 
cattle ? 

A. Yes, sir; I bought the herd. 

Q. About what time did you buy that herd? 

A. On the 2nd of April, 1881. 

Q. Where were the cattle at the time you bought them ? 

A. They were supposed to be on Rock Creek and Medicine Bow. 

Q. How long did you remain the owner of those cattle ? 

A. Well, I think that my papers show that we wound up our 
business some time in August. We quit at that time, and I held 
the cattle until nearly the first of November of that year—what we 
found of them. 

Q. But you settled up about the 23rd of August? 

A. Some time in August; I am not sure as to the exact date, but 
I think it was about that time. 

Q. Did you ship or have shipped any number of those Schlagel 
& Jordan cattle during the summer of 1881 ? 

A. Yes, sir. 

Q. How many of them ? 

A. I think my books and contracts show that we shipped over 50 
head of them. 

Q. At what station were they shipped ” 

A. They were shipped from Rock Creek. 

@. Do you know where these cattle had been collected ? 

A. They had been collected there on the range during the summer. 

Q. Who became the owner of these cattle after you ceased to own 
them ? 

A. Mr. Schlagel. 
407 Q. That was in August, 1881 ? 
A. There was a condition in our contract 

Q. For the purpose of explaining, I will ask you to state how you 
canie to be the owner of the cattle in April, 1881. 

A. I will have to go back of that to explain that. 

Q. Go ahead and explain. 

A. I had known Mr. Mann for nearly 20 years, and in the fall of 
1880 he came to me and explained his circumstances, and said that 
Coe and Carter had his property tied up in such shape that he was 
somewhat embarrassed, and that if I could let him have a certain 
amount of money to settle with Coe and Carter that he could release 
his property from the liens they held on it. I was going to Cali- 
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fornia with a friend of mine that winter, and I declined having any- 
thing to do with it for that reason. My health was not good, and I 
wanted to spend the winter on the coast, and I saw nothing more of 
Mr. Mann after that that [ remember until the next spring. Yes, I 
think I met him on the train after that with Mr. Coppick, going out 
to his ranche, but it was only for a short time, and we met no more 
until the next spring. 

Q. What time was it that you met on the train ? 

A. That was in December, 1880, I think. Mr. Shook was on 
the train from Lehi City, Idaho Territory, and Mr. Coppick, Mr. 
Mann, Mr. Shook, and myself were on the train at that time, and 
then we met no more until next spring. When I returned from the 
coast I met him, and it appears that the time for the lien was about 
expired with Coe and Carter and he was in considerable trouble 
about it, and we had a talk and he asked me for this money and I 
said to him that I had a great deal of business of my own; I did 
not care to have anything to do with it; that it was rather compli- 
cated, as I thought, and I advised him to get it from some one else 

or get some one else tu take the bill; that I did not want to 
408 have anything to do with it. He was unable to find any 

one, and came back and told meso, and by this time Mr. 
Clark, of Kansas City, had been talking with Mr. Mann during the 
winter while I was away. I had known Mr. Clark for many years, 
and knew he was a good cattleman, very reliable in every way, and 
he had no business; his partner was dead at that time, and he had 
no business at all, and he asked me to buy the cattle for him and 
give him an interest, and he would pay me interest on the money, 
and so I looked into the matter, and from their statement I was 
satisfied there was cattle enough there to warrant me in paying Coe 
and Carter the amount Mann owed, $26,500.00, and I there and 
then entered into a contract with Mr. Clark to go there and take 
charge of these cattle and represent my interest in the cattle, and 
that was on the 2nd of April that we entered into that contract, 
and I went over to Omaha that day and paid Coe and Carter 
$26,500.00, and after I had paid them this money, or before I had 
paid them this money, I would say, Mr. Schlagel refused to sell his 
1,400 head of cattle that he then held a mortgage on, which he 
had sold the previous fall to Mr. Mann, unless he was made safe by 
some other collateral security. I saw I was not going to get cattle 
enough in Wyoming to pay me for these $26,500.00, but their other 
property that went with the $26,500.00, in the way of land and 
cattle in Nevada,in Humboldt county,in the town of Winnemucca, 
in Nevada, 10,000 acres of land, represented to me that there was 
partial payment on—I think, if I remember right, 4d, and a half 
payment made on school lands bought under the State law of 
Nevada—and there was 2,400 head of cattle, 400 head of horses, and 
ranches, and the necessary implements to carry on their ranch 
business, such as horses, harness, and wagons. This was all sched- 
uled, and an abstract of the land shown to me and a schedule of the 
property. After I looked it all over I thought that the property, 
with the Wyoming property—they represented to have a 1,000 


268 THE ARKANSAS VALLEY LAND AND CATTLE 


409 head of cattle in Wyoming—would be sufficient for that 

amount of money. I did not want the cattle. I said to 
Schlagel that I would let the property in his hands for a special 
purpose, viz., to pay me first and himself after, if he would sell me 
the 1,400 head of cattle that had the bar brand on, now in contro- 
versy. Hesaid he would do that, and I told him that my condi- 
tions were those, that he would let Jordan go to Nevada and repre- 
sent my interest until I was paid, and he himself stay in Wyoming 
and represent my interest there, and gathering the cattle and turn- 
ing them over to Clark as soon as they were gathered, and that he 
agreed to,and [ signed papers to that effect, and I paid Coe and 
Carter $26,000.00, and drew up a check in favor of Schlagel & Jor- 
dan, and they endorsed it to Coe and Carter for that purpose, to pay 
for this property in Nevada, and he released the mortgage on the 
cattle which he held against Mann, and made me a bill of sale for 
the 1,400 cattle. 

Q. Who had possession of the Schlagel and Jordan herd after this 
transaction was entered into on the 2nd of April? 

A. Patteson had been there, as I understood, in possession, if 
there was any one there. Mr. Patteson was left there in charge 
of the horses, and represented, I guess, Coe & Carter © Mann. Mr. 
Mann—I would say now, I guess he understands that he had an 
equitable right in the Coe and Carter property; he had purchased 
the Schlagel property, but had given a mortgage back for the pay- 
ment. 

Q. Do you mean he had given a mortgage back, or had a condi- 
tional contract ? 

A. I never saw the contract. I do not know how it was. Mr. 
Schlagel represented to me that he had made a sale, and a certain 
amount of the cattle had been shipped out for shipping purposes 
generally, and the other had been turned loose on the range, which 
he held a mortgage on, and he would not release the mortgage 
unless I would give him some new security for his debts, and I gave 

him the Nevada property as security. 
410 Q. Have you got the contract entered into between your- 
self, Mr. Mann, and Mr. Schlahel ? 

A. Yes, sir (producing papers); you will find a receipt from Coe 
& Carter for the $26,000.00 given to Schlagel & Jordan and endorsed 
by them to Coe & Carter, which was paid at Armour and Co.’s bank, 
in Kansas City. 

@. I will ask you to look at that contract and state whether that 
was the contract entered into between yourself and Mr. Mann and 
Schlagel & Jordan. 

A. Yes, sir; that is the contract and there are the signatures of 
all of us parties to it. 

Q. What is this memorandum attached to it? 

A. That is a copy of a receipt of a number of cattle I received from 
Mr. Schlagel & Mann and parties I bought from. 


(Paper offered in evidence and marked Exhibit A, of this date.) 
Q. Look at that paper and state what that is. 
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A. This is a release of the mortgage. 

Q. What is the date of that? 

A. It does not appear to have a date. 

Q. By whom is that signed ? 

A. Signed by Schlagel & Jordan, by C. Schlagel and John Jordan 
per C. Schlagel. “ 

Q. Is not that also signed by Mann on the back ? 

A. Yes, sir; it is dated April 2nd, 1881. 

Q. When was that paper executed and delivered to you ? 

A. At the same time that the contract was drawn; I had it put 
on record in Laramie county, Wyoming Terr., as you will see by 
the seal there. 


(Paper offered in evidence and marked Exhibit B.) 


A. (Continued). That was between myself and Mr. Clark, 
411 toshow how much money I offered to furnish for that busi- 
ness. 

Q. That has nothing to do with this matter. 

A. It has the same connection as the others, as it is a part of the 
same business. I agreed to furnish between $50,000.00 and $60,000.00 
for this purchase, supposing that I was to get more cattle than I re- 
ceived. 

Q. Look at this paper and state what that is. 

A. This—a receipt that I received from Coe & Carter for the check 
of $26,500.00, which I made payable to Schlagel and Jordan, for the 
purpose which I have heretofore stated, and they endorsed it to Coe 
& Carter, and it was afterwards paid by Armour Bro’s, bankers, of 
Kansas City, and this — the receipt for that amount. 


(Paper offered in evidence and marked Exhibit C.) 


Q. Look at this paper. 

A. This is a bill of sale for some horses that Mr. Mann or Mr. 
Schlagel had sold to Mr. Coppick, of Kansas City,and when I bought 
the cattle of Coe & Carter and Schlagel & Jordan and Mr. Mann it 

‘ras necessary for them to have those horses bought back, and I paid 
$2,250.00 for those horses and gave them the use of them to gather 
those cattle when Mr. Clark was ready to receive them. That is a 
bill of sale from Coppick, and that is Coppick’s signature. Schlagel 
had sold the horses to Coppick the previous fall, and the next spring 
I bought the cattle, and it was necessary to have the horses to gather 


the cattle with. 
(Paper offered in evidence and marked Exhibit D.) 


A. (Continued). There is one check here which is a personal check. 
He afterwards paid me the money and it ought not to go in there. 
Q. You speak about a mortgage which Schlagel said had been 


given? 
A. Yes. 
Q. Did you ever see the mortgage? 
412 A. No; I never saw the mertgage ; said there was a mort- 


rae 
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gage, and Mr. Schlagel said there was a mortgage and refused 
to release the mortgage unless he was givén some new security. 

Q. In what county was this property situated at the time of this 
transaction ? 

A. In Albany and the adjoining county. 

Q. These papers were recorded in Albany county ? ys 

A. Yes, sir; Laramie City, county-seat of Albany county. 

Q. When they said there was a mortgage on the property did they 
say it was a chattel mortgage or some lien to protect the balance of 
the purchase-money ? 

A. Mr. Mann had so many days to redeem the lien Coe & Carter 
had. 

Q. Iam not talking about that. 

A. I want to explain how they came to tell me about the mort- 
gage—and then they said that the property would have to be sold 
unless they got new security. The only way they would consent to 
sell me the 1,400 head of cattle was for me to pay Coe & Carter the 
$26,000.00 and put that property in their name, and then they would 
consent to sell me the 1,400 head of cattle, and agreed that if I did 
not gather the 1,400 head they would make it good out of the 10,000 
acres of Jand and 3,400 head of cattle in Nevada, and 400 horses. 
That is the condition on which [I advanced the $26,000.00. 

Q. When you speak of mortgage do you mean the mortgage which 
Coe & Carter held on the property generally in Nevada? 

A. They claimed that Mr. Mann had an equitable right in the 
property by a decision of the California courts. 

Q. Do you mean that SchJagel & Jordan had a mortgage there? 

A. That is the way I understood it. 

Q. You say you never saw that paper ? 

A. I did not. 

Q. But you got the impression that there was some sort of a mort- 

gage? 
413 A. Yes. 
Q. Do you know whether that is correct or not ? 

A. No; I took their word for it, and among cattlemen we are not 
as exact as in the counting-house or commercial house. 

Q. Who had possession of the cattle, if you know, or who claimed 
to have possession of the cattle, in April, 1881, when you entered into 
this contract ? 

A. Mr. Pattesun was the only one I knew of being there during 
the winter; Schlagel and Jordan were in possession as they came. 

Q. Did Mr. Mann have any possession of the cattle at that time ? 

A. That I don’t know, I am sure. I don’t think he represented 
himself to have any possession, any more than the ownership through 
purchase. I think he claimed to have purchased the cattle the 
former fall, and purchased the cattle in that way. As to the condi- 
tion of the purchase I do not know. 

Q. Did you see the bill of sale between Mann & Schlagel at the 
time you made the purchase ? 

A. I have a dim recollection of Mr. Mann showing me something 
that was a yl of sale—I am not sure whether he did or not, but my 


—— 
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recollection is that he did—and that he told me there was a lien on 
it—on the cattle. 

Q. Do you remember the fact that the bill of sale Mr. Mann 
showed you provided that the possession of the property should re- 
main with Jordan and Schlagel until the final payment was made 
of the purchase-money ? 

A. Mr. Schlagel explained that; that the final payment was to 
be on the first of July, if [remember right. I am only giving this 
from memory, and it is a very incorrect way to give a matter that 
has stood so long asthat; and he said thecattle would not be turned 
over until they were paid for, and that unless I would make some 

arrangement by which he would be paid for the cattle at that 
414 particular time, a specified time, that he would not sell the 
cattle to me in my purchase—I had already bought all Coe 
& Carter’s—providing I would get the Schlagel cattle, but would no 
buy any unless [ could get both lots. , 
Q. And he said he would not turn those cattle over to you un- 
ess 

A. That he wanted the money before he would turn the cattle 
over, or release the mortgage. 

Q. In consequence of that you entered into this contract with 
Jordan and Schlagel, and also with Mr. Mann ? 

A. Yes, sir. 

Q. When you got through with this arrangement and settled up, 
about the 23rd of August, 1881, to whom was the possession of these 
cattle given ? 

A. The possession of what was left or what was gathered, do you 
mean ? 

Q. What was left. 

A. Mr. Schlagel; for him to pay himself and Mr. Jordan, and 
then, I believe, the balance was to go to Mr. Mann; I think that 
was the understanding. 

Q. But you settled up by turning over what was left to Schlagel 
and Jordan ? 

A. Yes. 

Q. And then Schlagel & Jordan and Mr. Mann had to settle their 
difficulties afterwards ? 

A. They settled their matters afterwards. Mr. Jordan was in Ne- 
vada and Schlagel was in Wyoming. | 

Q. Do you know anything about the round-ups for those cattle in 
1881? 

A. Yes, sir; I knew a good deal about it, by what Mr. Clark told 
me and what the men we had. We had 3 men up there. Mr. 
Clark and two men went from Kansas City up there to represent my 
interest. He had a 3rd interest in the profits, if there was any, and 
to share in the losses, if there was any losses: That was our agree- 
ment. 

Q. Mr. Clark and yourself ? 

A. Yes, sir; I was to furnish all the money and he was to do all 

the work. 
415 Q. Who gathered the cattle ? i 
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A. Clark and Schlagel. Schlagel was the foreman, as I under- 
stood it, and Mr. Clark was to assist him and to receive the 
cattle as fast as they were gathered. ‘The contract specifies at what 
price the cattle were to be turned over. 

Q. What did Mr. Mann do about hunting the cattle in 1881? 

A. I think Mr. Mann went to Nevada in 1881, if I remember 
right. 

Q. Did Mr. Mann have any agent or employee in Wyoming i in 
1881 looking after these cattle, so far as you know? 

A. I think Mr. Stray was there to represent him. He was his 
accountant, I believe, and I think he was there. 

Q. Did Mr. Stray have anything to do with the hunting up or the 
delivery of the cattle? 

A. No; the cattle were to be delivered to Mr. Clark, and I was 
there when they were turned over 

Q. Who paid the expenses of the herders and rounders-up in 
1881? 

A. That I do not know. I put in nearly $30,000.00 on it. There 
was $26,500.00 I paid to Coe and Carter for Mr. Schlagel to get him 
to sell me those cattle, and then I paid Mr. Coppick $2,250.00 to get 
back the horses Schlagel sold him the previous fall. That is the 
amount I paid him, and they were to pay me interest on it. 

Q. And when you settled up you charged the amount you ad- 
vanced—all the money you expended in the business—-and interest 
at the rate of 10 per cent. per annum ? 

A. Yes, sir; that was my agreement with them, and they paid 
me what they agreed to. 

Q. Did you see any of these cattle after 1881 ? 

A. No, sir; I never saw them after I got through. My range was 
about 200 miles from there, and I had no business up there any 

more. 
416 Q. Do you know where those cattle were hunted for in 
1881; what section of country? 

A. There were about 18 men, if I remember right, that repre- 
sented us in the round-ups, and they hunted thoroughly all over the 
country ; went with the general round-ups there ; divided up. You 
know acertain number of men that belong to each outfit will go 
with certain round-ups, and they hunt; they make a mutual hunt 
for these cattle,and they went everywhere i in the country where the 
cattle were supposed to range. 

Q. How many horses did those men have ? 

A. That bill of sale will show. I don’t remember just now; I 
think something like 70 or 80. 

Q. And you and Mr. Clark owned those horses during the sum- 
mer of 1881? 

A. No, sir; I sold them back to these men. [had to buy them 
back for these men to gather the cattle,and when the cattle were 
turned over I bought a certain number of the horses. 

Q. Schlagel had sold the horses to Coppick and Coppick sold the 
horses back to you ? 

A. Schlagel & Jordan had separate horses ; one was branded with 
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a bar in a horizontal position and the other was branded with a bar 
In a perpendicular position. I bought the ones with the bar in the 
horizontal position, and I sold the horses back. I bought them 
from Coppick and sold them back to Schlagel. 


Cross-examiination : 


Q. In this contract with Mann and Schlagel and Jordan on one 
side and yourself and Clark on the other you had to pay $25.00 for 
4-year-olds and up, and pay $22.00 for 3-year-olds and up, $20.00 
dollars for 2-year-olds and up, and steers, and $19.00 for bulls, $18.00 


_ for 2-year-old heifers. You were to pay those prices for all that 


were delivered to you? 
417 A. Yes, sir. 
Q. And you bought the right of having them all delivered 
to vou some time in the summer of 1881? 

A. The supposition was that thev would find them all or the most 
of them. 

Q. And those they did not deliver to you, after they settled with 
you, belonged to them ? 

A. No; they belonged to Schlagel and Jordan until they were 
paid and then they belonged to Mann. 

Q. After they settled with you those cattle not delivered under 
this contract would belong to them or some of them ? 

A. Yes. 

Q. After you got your money back you had no claim whatever to 
the balance of the cattle ? 

A. No claim on it; quietly walked away. 

Q. What arrangements afterwards were made between Schlagel 
and Jordan on the one side and Mann as to the cattle and horses ; 
you know nothing about —? 

A. No. 

Q. Schlagel, representing Schlagel and Jordan, told you he hada 
mortgage on those cattle, and he would not give up his lien unless 
you would secure him some other way ? 

A. That is it. 

Q. And you gotan assignment of the mortgages from Coe & 
Carter ? 

A. Yes, sir. 

(). And gave the same mortgage back to these men, Schlagel & 
Jordan ? 

A. Yes, sir. ; 

Q. And after Mann paid you all there was to be done as to sav- 
ing the property in Nevada was to be done between Mann & Schla- 
gel & Jordan? 

A. I made them jointly responsible in the contract. 

Q. After you got your money out of the transaction Mann had to 

save his property in Nevada as best he could ? 
418 A. I knew nothing about that. I had nothing to do with 


it. 
_Q. So far as you know, he saved it afterwards? 
30—147 
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A. I don’t know a thing about it. I could not tell you one way 
or the other. I have no knowledge. 

Q. You say there were some 50 head of cattle Schlagel and Jordan 
claimed to have a mortgage on that you think was delivered to you 
and Clark in the summer of 1881 ? 

A. That was the number we estimated. Mr. Mann and Mr. Stray, 
I think, classified the brands, and that was the number they called 
out as the cattle were being counted over to me and to Mr. Clark. 

Q. They ,were designated as so many cattle on Rock creek or 
Little Medicine Bow, branded bar brand? 

A. I think so. 

Q. Do you remember that 5 or 6 of them were unbranded calves? 

A. There were only 4, and I paid Mr. Schlagel in person for them, 
and you will find them specified in that receipt. 

Q. Those 4 went to make up the 50? 

A. Idon’t remember about that. The receipt will speak for itself. 
There were 4 I paid him for that he said did not belong to the sale, 
and I paid him for them separately. 

Q. You say that after you got your pay out of the transaction 
that whatever there was left of those 1,400 head of bar cattle were 
turned back to Schlagel and Jordan? 

A. Yes; my contract here says that if there was any money in 
excess of the amouut due me that I was to pay it to Schlagel & 
Jordan, and there being no excess, but a deficiency, of course I 
would turn over the cattle, and they would pay me the balance in 
money. : 

Q. What you mean by turning cattle over is that you abandon 
your claim to them and let them find them if they could ? 

A. I quietly Walked away. 


419 To be delivered by the said parties of the first part to the 
said parties of the second part at Mann’s corrals, on the Little 
Medicine, and to deliver to the said parties of the second part as 
many as can be gathered by the first of July, 1881, and all delivered 
up to that time to be classed and paid for according to this contract ; 
and on the Ist day of August, 1881, there shall be a final delivery of 
all of said cattle that have been gathered up to that time, which 
shall be classed and paid for according to this contract; and the 
party of the first part then abandons the ranche, corrals, and range 
free of charges, upon which there shall bea final settlement and 
payment in full to the parties of the first part by the parties of the 
second part of all that may be due them under this contract. 

In consideration of the above the parties of the second part agree 
to advance on said cattle and other property twenty-eight to twenty- 
nine thousand dollars ($28,000.00 to $29,000.00), at the rate of ten 
per cent. per annum from date of said advance until enough of said 
cattle have been gathered and delivered to pay it, and on the Ist July, 
1881, to receive and pay for, according to contract, all the cattle that 
may have been gathered up to that time, and on the Ist August, 
1881, to receive all the cattle that have been gathered up to that 
time and make final payment of all money that may be due to par- 
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ties of the first part under this contract. The parties of the second 
part agree that J. N. Clark shall assist in holding said cattle as they 
are gathered. It is further agreed by the parties of the first part 
and the parties of the second part that any money due parties of the 
first part under this contract shall be paid to C. Slagle and John 
Jordan, and that if the parties of the first part do not gather enough 
cattle to pay the money advanced that they will make it good out 
of proceeds of their cattle to be shipped to Medicine Bow from 
420 Nevada and contracted to Kimball and Holdredge, and that 
there shall be no rough, deformed, sway-backed, big jawed, 

lame, or blind cattle among those delivered under this contract. 
In testimony whereof witness our hands and seals this 2nd day 


of April, 1881. 
J. J. MANN. 
C. SLAGLE & 
JOHN JORDAN, 
Per C. SLAGLE. 
D. SHEEDY. 
J. N. CLARK. 


Signed, sealed, and delivered in presence of— 


D. STREET. 


It is mutually agreed by and between parties of the first and 
second parts to this contract that C. Slagle is to have full control of 
classing and delivering said cattle to J. N. Clark (on the part of the 
parties of the second part to this contract), and in case they cannot 
agree as to ages of said cattle it is mutually agreed by and be- 
tween said Slagle and Clark that they are to determine their age 
by throwing any such cattle and examine their teeth, and that 
examination shall be final. 

J. J. MANN. 


D. SLAGLE & 
JOHN JORDAN, 
Per C. SLAGLE. 
Witness: 


D. STREET. 
(The following endorsements made on back of instrument :) 


Received on the within contract the sum of twenty-six thousand 
and five hundred dollars as an advance on the same. 
April 2nd, 1881. 
$26,500.00. J.J. MANN. 
C.SLAGLE « - 
JOHN JORDAN. 


421 Received this 9th day of April, 1881, as an advance on the 
within contract, twenty-two hundred and fifty dollars 
($2,250.00). | 

J.J. MANN. 


C. SLAGLE, 
J. JORDAN, 
Per MANN. 
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AvuGUST SRD, 1881. 
Rentein the above number of cattle and horses and one wagon 
and harness on the within contract, amounting to $15,664, which is 


this day credited on within contract. D. SHEEDY. 
J. N. CLARK. 


(The following endorsed on back of above instrument :) 


TERRITORY OF WYOMING, County of Albany : 


This instrument was filed for record at 7 o’clock p. m., April 16th, 
and duly recorded in Book B of Miscellaneous Records, page 293, 
No. 3462. C. H. CLARK, Register. 


Compared, indexed. Fees, $2.20. 


AT CAMP ON THE LittrLE MEDICINE RIVER, 
Wyo. TErR., August 3rd, 1881. 


Received of C. Slagle, John Jordan, & J. J. Mann the following 
number of cattle and horses on contract of April 2, 1881: 


323 head 4-year-u!d steers and up, at $25.00.._.-------- 8,075 
30 head 3-year-old steers, at $22.50_-----.--------..--- 1,800 
23 head 2-year-old steers, 20 --...---------------.---- 460 

eo a a alas caestaabies aan eiienio main deeeieunin nee en watnliud 1,900 

422 
en CD Bn ck ce ccm enuunwos 133 
io epeer-oes Betiors, 16 .. ... en nke o24 
Aug. 2: 
4 “  1-year-old, bought of C. Slagel, at 15.------_-~- 60 
1 “ big-jaw steer, ___ RIPE RSS ana chart tne eats ee nT oar 10 

556 
19 | branded \ on right hip. 

575 
28 head horses, at 40 per head, branded -G on left hip... 1,120 
19::* horses, at $36.00, branded / onright hip_------ 684 
| Sa horses, I iiss sc: ik» sce lui sc anne 612 

1 wagon and camp outfit-___..-_-------------------- 95 

556 The above amount is this.___-_ > idle Rianne cate $15,273 

19 17 steers, at 25 per head--.-_._-------.--...- 425 

—_— MONT Widhahids oie ies saciicid Kt em inne iv Smiioauid 38 

575 

Day credited on contract of ...-. --....-------- $15,736 

Be PE iwc cnn dkbuaweme « sues 72 

BOE ieee Gis Seen eaes iso cdn 15,664 
Danis caccnnmeieus Sadana ii tipi eesti 

15,683 

D. SHEEDY. 


J. N. CLARK. 
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Der’r’s “ B.” 


Know all men by these presents that we, C. Slagle and John Jor- 
dan, of Umatilla county, Oregon,. for and in consideration of the 
sum of one dollar to us in hand paid by J. J. Mann, the receipt 
whereof is hereby acknowledged, do hereby release and surrender 
possession unto J. J. Mann of a certain lot of Oregon cattle, num- 
bering about fourteen hundred and one head of cattle, sold to said 
J. J. Mann by us Oct. 11th, 1880, and known as the Slagle and Jor-: 
dan cattle. 

‘ In testimony whereof witness our hands and seals this 2nd April, 


1881. 
C. SLAGLE. 
JOHN JORDAN, 
Per C. SLAGLE. 
Witness: 


D. STREET. 
423 (The following endorsements on back of above:) 


STATE OF NEBRASKA, County of Douglas: 


Personally appeared the above-named C. Slagle and John Jordan, 
by C. Slagle, and acknowledged the above instrument by him sub- 
scribed to be his voluntary act and deed before me this 2nd day of 
April, 1881. 

In testimony whereof I hereto set my hand and seal the day and 
year last above written. 

[Omaha, Douglas County, Nebraska, Notarial Seal. ] 
WM. L. PEABODY, 
Notary Public. 


This is to certify that I have this day assigned the within assign- 
ment for valuable consideration to D. Sheedy and J: N. Clark, sub- 
ject to conditions of delivery and payment of contract for cattle of 
April 2nd, 1881, between J. J. Mann, C. Slagle, and John Jordan 


and D. Sheedy aud J. N. Clark. 
J. J. MANN. 


Witness: 
D. STREET. 
TERRITORY OF WyYoMING, County of Albany: 
This instrument was filed for record at 7 o’clock p. m., April 16th, 
1881, and duly recorded in Book B of Miscellaneous Records, page 


292, No. 3461. 
C. H. CLARK, Register. 


Compared. 
Indexed. 
Fees, $1.30. 


(Above was attached to foregoing instrument.) 
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Der’t’s “ C.” 
Received, Omaha, Nebraska, April 2nd, 1881, of D. Sheedy 
424 his draft of even date, No. 9, for $26,500, on Armour Brothers 
Banking Co., Kansas City, in payment of quitclaim deed to 
C. Slagle and John Jordan to real estate and personal property in 
Humboldt county, Nevada; also to stock purchased from A. Steven- 
son & Son and others, now on Medicine Bow ranche, Wyoming Ter- 
ritory, said deed being of even date hereof, to which reference is 
hereby made; said draft payable to C. Slagle and John Jordan and 


endorsed by them to us. 
COE & CARTER. 
Der’t’s “ D.” | 
Kansas City, Mo., April 4th, 1881. 


For value received I hereby sell to J. J. Mann and Slagle and 
Jordan a lot of thirty-one horses, more or less, now in thecharge of one 
J. U. Patterson, running on the range at or near Rock (Creek) Cheek, 
in Wyoming Territory, known as the “ Slagle horses,” together with 
the saddles, blanketts (blankets), and bridles, ete. It is understood 
that said lot of horses are the same I bought of C. Slagle on the 4th 
day of December, 1880, and said purchaser take said stock as they 
now are, and to pay said any charges he or others at his 
instance may have against said stock for handling and caring for 
the same. It is understood that said undersigned is not to be liable 


for the title, number, or condition of said lot of horses. 
H. COPPICK. 


(The following was written on back of instrument :) 


We hereby agree to deliver the within thirty-one horses on July 
Ist (first), 1881, to D. Sheedy and J. N. Clark according to the terms 
of their contract of April 2nd, 1881, with us. 

J. J. MANN. 


C. SLAGLE. 
J. JORDAN, 
By J. J. MANN. 


425 (The following was endorsed on back of above instrument:) 


TERRITORY OF WyYoMING, County of Albany: 


This instrument was filed for record at 7 o’clock p. m., April 
16th, 1881, and duly recorded in Book B of Miscellaneous Records, 


page 29d. 
on C. H. CLARK, Register. 
No. 3463. 
Compared. 
Indexed. 
Fees, $1.15. 
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May 29, 1885. 
Epw ARD ROLLANDET, witness + ee defense, sworn, testified : 


Direct examination: 


What is your profession ? 

. Iam a draftsman. 

Have you seen those maps? 

. Yes, sir; made them myself. 

Who made them? 

. Imadethem. I made one entirely myself, and the other one 
was made under my superintendence or direction. 

Q. From what data did you make the map? 

—. I made the map from the latest Government maps—the map 
of the State—of the Territory, I mean—and then to some extent I 
consulted Holt’s map of Wyoming, and I located some ranches and 
so on from information I gained from gentlemen I was acquainted 
with. 

@. State whether this map here is correct or not. 

A. It is correct as far as such a map could be called correct. It 
is made on a large scale and taken from a small map. It is correct 
as far as it could be called correct. 

Q. What connection has this map here behind you—the small 

one—with the large one? 
426 A. Why, the small one begins where the other one leaves 
off—on the east. The scales do not correspond. The smaller 
map takes in more country than the large one. 

(. What is the scale of the large map? 

A. It is a foot to a township; each six miles. 

Q. And the scale of the small map? 

A. Is three inches to a township. 

Q. And the data from which you made the large map did you 
also make the small map? 

A. The small map was made under my direction. 

(). And what do you say as to the correctness of the small map? 

A. That ought to be correct also; it is taken from the same data. 

r What has been your business for some time? 

For the last seven or eight years I have been chief draftsman 
of a surveyor general’s office; the last seven months before I re- 
signed, which was three months ago, I was chief draftsman in a 
surveyor’s office in Cheyenne, Wyoming. 


POLO >O 


Cross-examination: 


. When was that map made? 
. Just recently. 
Within the last month ? 
. Yes; within the last week even. 
_I did not understand you when you stated from what data 
you made this map. 
A. The map has been made from the latest Government map; 
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that is what I made the map of entirely, and afterwards I made 
some changes, which I took from Holt’s map. 

Q. Is this Holt’s map (indicating)? 

A. Yes. 

Q. Now, upon the Government survey did you find the 
427 names of ranches dotted along and the names of the owners 
of ranches? 

A. I found some. 

Q. Did you find all that you put upon that map? 

A. | don’t think I did. 

Q. On this map I see here, the small map, I find the JD ranch 
on Horse creek. Is that on the Government map? 

A. No, sir. 

Q. Who gave you that? 

A. One of the gentlemen who lives in that neighborhood. 

Q. A surveyor or draftsman ? 

A. I don’t know what his business was. He was in my office, 
and he saw the map, and he said he was acquainted with the coun- 
trv, and that there was a ranche located there. 

Q. Here is Martin’s, on Crow creek; is that on the Government 
survey ? 

A. Ithink that is taken from Holt’s map. I think most of the 
ranches have been taken from Holt’s map. 

. Here is Goodwin’s ranche. 

. I could not tell sure without seeing the maps. 

. Is it not on the Government survey ? 

. I don’t know. 

. You don’t remember ? 

. That map was made under my direction. 

. You vouch for its correctness ? 

Yes. 

You say you do not know how you got your information as to 
where Goodwin’s ranche was ? 

A. This map was made from both maps combined—Holt’s and 
the Government. 

Q. What is the scale of this map ? 

A. Three inches to the mile, two to the township. 

Q. And this is six inches—this other map ? 

A. That is a foot to six miles. 

Q. In this map where do you make Cottonwood creek rise ? 
428 A. On the east side of Laramie Peak. 

Q. Look at Holt’s map and see if Holt has not got it rising 
about here. 

A. I did not take it from Holt, but the Government’s latest sur- 
vey. 

Q. Do you know where Mr. Heit got the data of his map? 

A. That map was made by a draftsman in the Surveyor General’s 
office in Cheyenne—made years ago. It is incorrect. Ranches 
could be correctly located 

Q. Why should that be more correctly located than it ison Holt’s 
map, if you got it on Holt’s map? 
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A. I did not get it entirely from Holt’s map, but Holt’s map 
combined. 

Q. Then you think it is not true that Cottonwood creek rises a 
little to the southwest of Laramie Peak ? 
. I could not tell. 
You do not know whether it does or not? 
If it is wrong on one map it may be wrong on this map. 
siggy you been in that section of country making surveys? 

O. 
Are you a surveyor? 
. Yes, sir; [ understand surveying. 


POPObO> 


By defendant’s counsel : 


Q. How long ago was Holt’s map made, if you know ? 7 

A. I don’t know. Maybe the date is on the map itself. I have 
often had occasion to compare it with the Government — in the office, 
and found it in many instances incorrect. 

Q. From that comparison with the Government surveys, state 
whether or not Holt’s map is correct and reliable. 

A. It is correct and reliable as far as the country was surveyed at 
the time the map was made. Whatever was surveyed at the time 
was correct, because it is taken from plats in the office; but there 
were some plats that were not surveyed yet, but that, of course, has 

been filled in as usual in all maps. 
429 Q. By turning over you do not mean you delivered them 
actually all; you simply left them to find them if they 
could ? 
A. Yes. 


The papers offered in evidence by the defendant and referred to 
in the testimony of the witness Sheedy were in the words and fig- 
ures following (marked, respectively, Def’t’s “A,” “B,” “C,” and “ D.”): 


oA” 
Ava. 23rp, 1881. 


This contract, made and entered into by and between J. J. Mann, 
of Albany county, Wyoming; C. Slagle and John Jordan, of Uma- 
tilla county, Oregon, parties of the first part, and D. Sheedy and J. 
N. Clark, of Kansas City, Missouri, parties of the second part, wit- 
nesseth : 

That the said parties of the first part, for and in consideration of 
the sum of one dollar to them in hand paid, the receipt whereof is 
hereby acknowledged, and other agreement hereinafter named, do 
hereby sell unto D. Sheedy and J. N. Clark, parties of the second 
part, two thousand four hundred and twelve (2,412) head of cattle, 
more or less, now on Medicine Bow range, Wyoming; the cattle to 
be priced as follows, according to classes : 

Steers 4 years old and up, at $25.00 per head. 

Steers 3 years old, at $22.50 per head. 

Steers 2 years old, at $20.00. 
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Cows, including bulls, at $19.00 per head. 
Two-year-old heifers, at $18.00 per head. 
Also 36 horses, at $36.00 per head. 

31 horses, at $40.00 per head. 


430 Q. If you know,state how Holt’s map was made selesic is that 
portion of the country unsurveyed. 

A. Not having made the map myself I could not tell, but I know 
how it is done usually ; they take intersections of all rivers, streams, 
topography, &c., right on the township lines, and where they have 
not any sectional lines they make them meet through the town- 
ship. 

Q. Does Holt’s map indicate upon its face in any way what por- 
tion of the Territory of Wyoming was surveyed at the time it was 
made ? | 

A. Yes; it does. 

Q. In what way. 

A. Wherever townships are drawn the townships were surveyed, 
and then the crosses indicate here that the townships were subdi- 
vided at the time the map was made. 

Q. Upon each of these townships where there was a cross ? 

A. Indicates it was subdivided. 

Q. Where there are no crosses what would it indicate ? 

A. That only the township lines were drawn. 

Q. I will get you to state whether the township in which Laramie 
Peak is located upon those maps was subdivided at the time of the 
making of the map? 

A. According to this map it was. 

Q. When did you commence making these maps? 

A. Just about a week ago. 


DANIEL J. ALLEN, witness for defense, sworn, testified : 


Direct examination: 


2 Where do you reside? 
. Ten miles west of Fort Laramie, in Laramie county, Wyoming. 
Q. How long have you resided in Laramie county, Wyoming? 
4303 A. Seven years this coming fall. 
Q. What is your business ? 
A. At present I am running a mail contract from Fort Laramie 
to Hartville. 
Q. What has been your business since you resided in Wyoming? 
A. Most of the time I was employed in mining. Two years I was 
on the range running cattle. 
Q. What years were you upon the range running cattle? 
A. In that vicinity in the year 1879 and of 1880, part of the 
winter of 1881—the fore part of the winter of 188]. 
Q. What portion of the range did you work upon ? 
A. I worked east of the Peak, Sybil country, Cimmaron rivers, 
Goshen Hole, Pole creek, both sides of the Platte. | 
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Q. Are you acquainted with the country lying around and about 
Laramie Peak? 

A. The eastern part of it I am pretty well acquainted. 

Q. And also as to that portion of the country lying south of Lara- 
mie Peak and from that to the Laramie river ? 

A. South of Laramie Peak I am not very well acquainted—that 
is, due south of the Peak. 

Q. Are you acquainted with a creek there called Cottonwood 
creek ? 

A. Yes, sir. 

(. Have you been to the head of that creek ? 

A. I have. 

Q. Where does it head ? 

A. It heads, to the best of my knowledge, east of the Peak. It 
heads in three prongs. One prong could be called a little north of 
east ; one 1 would call due east; the other prong may be a little south 
of east. 

(). Have you examined this large map ? 

A. I have seen that map, a portion of it; yes. 
431 Q. Point out just where Cottonwood heads—these three 
prongs. 

A. This prong here is what we call the north fork of the Cotton- 
wood ; this prong here [ don’t know what name it goes by; I call it 
the Government saw-mill prong; and this prong here is what I call 
the south prong. That is what is known by hunters as Bear gulch. 
This prong, this one, and this one are the main prongs of the creek. 
They are dry, generally speaking. 

Q. Have you ever been on the south prong? 

A. Yes; as far up as I could go. 

Q. What were you doing up in that country ? 

A. Part of the time, with some traps, I have been hunting up 
there; I also had my mine right in there. I was mining there in 
1882—in the spring and fall of 1882—and in the spring of 1883 I 
prospected some. 

—. Have you ever been down on the North Laramie river ? 

A. Yes, sir; I have been on the North Laramie. 

Q. How far up the North Laramie have you been ? 

—. I have been up the North Laramie to Collins’ cut-off. 

Q. Is there a wagon road leading from the Collins cut-off to the 
northward ? 

A. You could call it a wagon road. I have gone through there 
with a wagon—four horses—an empty wagon. 

Q. What is the character of the country over that road or trail? 

A. It is very rough for a wagon. Cattle are driven through there 
sometimes—at least there are indications of it. 

Q. What is the character of the North Laramie river east of that 
road, running north ? 

A. The Laramie river, the north line, from a point right here, 

probably 100 yards from there, it canyons up there, and as 
432 tar down asthis prong here it is very rough; it cannot be 
crossed; and here it is very rough. There is a little por- 
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tion in there; I have never been in there; I could not say as to 
that. 

Q. All these portions, except this little portion right there, cannot 
be crossed ? 

A. I could not. I came down here with a party 

Q. What is the character of the crossing where this trail crosses ? 

A. It is good; that crossing is very good. There is an opening 
here. 

Q. How wide is that opening ? 

A. I could not say. It is probably a quarter of u mile. I would 
not say positive. 

Q. Have you ever been up on this stage road running north, to 
Fetterman from Rock Creek ? 

A. No, sir. 

Q. I will get you to state, if you can and if you know, how cattle 
could get from Yankee’s ranche, on this stage road, over onto Cot- 
tonwood creek. What way will they have to go in order to go 
there ? 

A. I am not acquainted at all with this country in here. I could 
not tell as to how they will get down here onto this river. They 
cannot go down this river here; they might go down it there for 
anything I know. They cannot go down through there. They 
cannot come across the range there. If they can get to there they 


can come around that way, clear down here, and come onto Cotton- , 


wood down here, or they can come around there and come onto 
Cottonwood there, at the Point of Rocks. 

Q. Do they cross to the south of Laramie Peak ? 

A. If they once got on this creek between the crossing and this 
point here they have got to go out one of the two points. If they 
got here they must go out here or they must go out there; at least 
I have never been able to get across there. I crossed this range 
leading my horse. 

Q. In coming down by Laramie Peak on an east course 
433 they would have to turn either to the nortliward or south- 
ward to get out? 

A. Yes. 

Q. How far would they have to go north in such a case as that to 
get out? 

A. At what point do you mean? 

Q. At Laramie Peak, say, at the base of Laramie Peak ? 

A. At the base of Laramie Peak—to the best of my recollection, 
it is about from six to eight miles from here to the creek, to the 
north fork; that,is where there is an old trail goes down the creek. 

Q. How far would they have to go if they went south ? 

A. It is very well divided; the same distance. 

Q. What difference would it make with cattle going through there 
if a considerable quantity of snow had fallen ? 

A. If they kept the trail it would take a considerable quantity 
of = to make a great deal of difference — in the progress they 
trave 

Q. Would they have any gulches to cross? 
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A. It is owing to which way they go out. If they were in here 
and went out to the northward they would not have very many 
difficult gulches to cross. If they were there trying to get out in a 
storm they would have difficult gulches to cross to come this way. 
This portion right there below North Laramie is very rough—a 
great many gulches in there; this is not. 

Q. Do you remember the fall of 1880 and the winter of 1880-’1 ? 

A. Yes, sir; I think I do. 

Q. State whether or not, in that portion of the country that you 
have just been testifying about about, — what its character was for 
severity ? 

A. In that portion of the country it was very cold that winter— 


‘ the latter part of the winter of 1880 and the fore part of the winter 


of 1881—very stormy—quite a quantity of snow. 
Q. How far eastwardly did these storms extend, if you know? 
A. I could not say. They extended beyond where I lived and 
beyond where I worked, but I could not say. 
434 Q. Do you know Mr. J. M. Whitney ? 

A. Yes, sir; I am acquainted with J. M. Whitney; he was 
known by the name of James Whitney there; he worked with the 
cross-T outfit. 

Q. Who was the owner of the cross-T outfit during the fall of 
880? 
A. Mr. T. A. Kent, of Cheyenne. 
Q. Did you hear Mr. Whitney’s deposition read ? 
A. I did not. 
Q. Were you present at the crossing of any cattle in the month 
of December, 1880, over the Laramie river ? 
A. I was; yes, sir. 
Q. Was Mr. Whitney present? 
A. Yes, sir. 
Q. Do you know what days in the month of December the cattle 
were crossed ? 
A. I could not call the day ; I could tell within a few days. 
q. As near as you can state the time. 
A. From the sixth to the twelfth; that is as near as I can get at 
it; we were there on the fourteenth. 
Q. You had finished on the 14th? | 
A. We were there. Some gentlemen had some business to attend 
to and made their drives accordingly to get there. 
Q. Where did you begin crossing these cattle? 
A. We camped at the ranche known as the BP ranche, a distance, 
I believe, of about five or six miles from Fort Laramie, up the Lara- 
mie river. The first drive was made from the BP ranche or in the 
vicinity of the BP ranche down to the forks, which was five or six 
miles; the crossing was made right at the Government bridge, just 
below the bridge a few feet. 
Q. Was that the first crossing ? 
A. Yes, sir. 
Q. How many cattle in all was crossed at that time? 
A. I should guess about four to six hundred at that crossing. 
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Q. About how many ten was in that outfit crossing those cattle ? 
A. I could not tell exactly; I think there was something 
435 ___silike nine, ten, or eleven of us—something like that. 
(). Under whose command were these men? 
A. There was one particular time when it lay between Gunnell 
and Sylvester Sherman. 
. Who was Sylvester Sherman ? 
He was the foreman of the HR outfit—Laramie river. 
. And Enoch Gunnell? 
He was foreman of the cross-T outfit, on Laramie river also. 
Did you see the cattle that were crossed near this bridge? 
I helped cross them. 
. State what cattle they were that you crossed there. 
I can state the majority of them: HR cattle crossed it, duck- 
bar -cattle, a few diamond-A cattle, BP cattle, scissor, PC, JISC, a few 
head of brand called the hog-I brand, italic H: various other little 
brands which I cannot call to mind now. The bulk of cattle was 
duck-bar cattle, HR, and cross T. | 
Q. What were the brands you mentioned ? 
A. The dick bar was located at Cottonwood creek. 
. Not itemizing each brand, but as to about the locality, whether 
they were in that locality or not. 
A. Those that crossed were in the locality between the two rivers. 
Q. As'to the ranges of these various brands that you crossed there ? 
A. They belonged right there, within a few miles, 25 or 30. 
Q.. Were there any strange cattle in the bunch ? 
A. I saw a few head ; I could not state how many ; very few cat- 
tle that I did not know at the time who they belonged to, although 
I heard several times, but I disremember. 
436 Q. Do you remember the brand ? 
A. I remember a brand or part of the brand ? 
What was it? 
KOK. 
Did you see any other strange cattle in that bunch ? 
. I did not that I know of? 
Was there any other strange cattle in that bunch? 
I could not say; I did not see any. 
When did you make the nexf crossing, and where? 
. The next crossing was made on the following day from the time 
we made this crossing at the bridge at a point about above the BP 
ranche, as near as I can recollect. 
- Q Who made this crossing ? 
. The same parties. 
; eer Mr. Whitney present at this crossing ? 
es 
. How many cattle did you cross on that occasion ? 
. Say from 2,500 to 3,000 head at that crossing—something like 
that. 
. Where did you find these cattle that you crossed ? 
. I found them cattle, some of them, on the Platte river, com- 
mencing at the 4-Mile bottom—that i is, outside of the reservation— 
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up as high as what is known as the 9-Mile bottom, and crossed to the 
Laramie river a distance of eight miles across from the 9-Mile bot- 
tom to the BP ranche or thereabouts ; made that circle. 

Q. In making this circle? State the object of making it. 

A. The purpose was that feed was short between the two rivers, 
and the cattle could not get to water. The rivers ran in a flat-iron 
shape and the cattle coming in there eat the grass off and they can- 
not leave. They must be got out of there. 

Q. State what degree of attention you paid to these cattle that 
were crossed just above the BP ranche. 

A. Nothing in particular, more than to notice as near as I 

437 could to get at the number of cattle that were threw out of 

that portion of the country during the winter and what per- 

centage of cattle in that crossing belonged to parties I was em- 
ployed by. 

Q. Who were you employed by at that time? 

A. Pollard & Collins. 

Q. What was their brand ? 

A. PC and JSC. 

(. Now, you may state what brands were crossed at this second 
crossing. 

A. The same as was crossed at the other crossings. 

Q. Did you find any strange cattle in this second crossing ? 

A. Nothing more than what I speak of, and I do not remember 
just what crossings or whether I saw a few head at each crossing or 
not of the KOK cattle; they had a tally bar on the left shoulder. 

Q. What was it? 7 

A. I called it a tally bar. I do not know whether it belonged to 
the brand or put on there when the cattle were turned over, or what. 

Q. How did this bar lay on the animal ? 

A. Bar laid down. 

Q. Did you see any other strange cattle at this second crossing 
than those KOK ? 

A. I did not. 

Q. State whether or not there were any other strange cattle in this 
bunch. 

A. I could not say. 

Q. From the examination that you made of this bunch, with the 
purpose of your examination, state whether or not if there had been 
other strange cattle in the bunch you would or would not have 
noticed them. ) 

A. If there had been any number I surely think I would have 
seen them. ) 

Q. Were there any Oregon or Western cattle in this bunch ? 

A. Not that I know of; no, sir. 

Q. Is it easy to identify Oregon or Western cattle from range 
cattle—home cattie? 

A. In my opinion it is owing to the age of the cattle—the time 

the cattle was putin. Full-grown Oregon cattle I think I 
438 can easily distinguish from American cattle or raised cattle. 
Oregon cattle driven in young become acclimated, and I call 
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it a difficult matter, although an expert can probably tell the ma- 
jority of them. 

Q. What is the difference between these Oregon aged cattle and 
the native aged cattle? 

A. The native aged cattle, as a general thing they are more smal- 
Jer; the Oregon cattle are larger, more rough. 

Q. State whether or not you saw any cattle at that crossing or at 
the first crossing with a bar on the right side? 

A. I did not. ‘ts 

Q. Did you or not see any catttle at that crossing with T on the 
leftside? _ 

A. No, sir; not plain T. 

Q, Did you see anything like a T? And, if so, state what it was. 

A. I saw the cross T (=F), the nearest to T that I seen. 

(. State whether there is any marked difference between a crossed 
T and an ordinary T. 

A. The cross T has a double bar—a bar at the top forming the T, 
and one exactly like it underneath, about an inch and a half under- 
neath. 

Q. Have you ever seen any of these animals where the bars ran 
together, forming a blot? 

‘A. Oh, yes. 

Q. Is there or not any difference in the appearance of a brand 
upon an animal at that season of the year than at other seasons of 
the year? 

A. A difference in the way that the brand shows; yes, sir; at dif- 
ferent seasons of the year. 

Q. What is the occasion of that difference? 

A. The hair being long sometimes, animals being very thin ; 
sometimes being dimly put on. 

Q. Is it or not more difficult to see a brand at that season of the 
year than it is at any other? 

A. It is more difficult to see a brand at that season of the 
439 ‘year than it is in the summer when they shed off. 

Q. A brand that is imperfectly put on or that is blotched in 
this way which you have described, at that season of the year, may 
or may not be mistaken for something else ? 

A. Sometimes, if there is no other marks to go by than the brand, 
a blotched brand at that season of the year can be mistaken. 

Q. Where was the next crossing that you made on the Laramie ? 

A. Ata point about ten miles, I should judge, above the post, at 
the school-house. 

Q. How many cattle did you cross at that place? 

A. Probably 2,009 or 2,500. 

Q. Was Mr. Whitney present at that crossing ? 

A. Yes, sir. 

Q. What cattle did you cross at that place? 

A. Just the same class of cattle we crossed at the other two cross- 
ings; the brands I have already mentioned. 

Q. Did you see any strange cattle there ? 

A. No, sir; not that I recollect of, without it was some of these 
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KOK cattle; I might have seen two or three head there; I saw 
these cattle on that trip. 

Q. Were there any Oregon trail cattle crossed at that place ? 

A. No, sir; not that I know of. 

Q. Did you see any cattle at the third crossing with this bar on 
them on the right side ? 

A. No, sir. 

Q. Or with T on the left side? 

A. No, sir. 

Q. This crossing at the school-house, when did it take place? 

A. It took place the third day. 

Q. When did you make the next crossing ? 

A. The fourth day. 

(. Where? 

A. At Gordon’s bridge. 

Q. How many did you cross at that place ? 
440 A. Well, sir, I think about 50 or 60 head. 
Q. What cattle were they that you crossed there ? 

A. The same as I crossed before. I believe there were probably a 
few brands that were not in that little bunch of cattle—the little 
bunch gathered between the forks of the two Laramie rivers. 

Q. Any strange brands in that bunch ? 

A. None that I saw. 

Q. Any Oregon trail cattle in that bunch ? 

A. No, sir; I think not. 

Q. Now, had any cattle been crossed over the Laramie river prior 
to the times you testified to? 

A. None that I know of; if they were they were crossed by pri- 
vate parties; it was not known among cowmen. 

Q. Is there any difficulty about crossing cattle over the Laramie 
at that season of the year? 

A. It is owing to what condition the Laramie river is in. 

Q. Well, as to that year? 

A. At the time we crossed these cattle it was a very difficult 
matter. 

Q. State why it was. 

A. Because the river was froze over solid and it was solid where 
we could get down to cross; the ice was bare. 

Q. Will cattle take the ice of their own accord? 

A. I never knew them but only in case of snow being on the ice 
and some animal, horseman, wagon-road, or something break a trail 
across through the snow. | 

Q. Is it or not difficult to get them to take the ice? 

A. I found it so; yes, sir. , 

Q. Now, will you describe to the jury in crossing this large bunch 
at the BP ranche just what difficulties you encountered in getting 

them to take the ice? 
441 A. It would be a rather hard matter to explain to a jury 
the exact trouble we had; it was a very difficult matter for 
ten men to surround that many cattle and force them onto a glare 
of ice, although we took clods, chunks, and dirt and made a black 
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trail across, what we call sanding the ice; there is more dirt than 
sand; we cut out a small bunch and forced them with what men we 
had to take the ice to start across, and then kept them following as 
best we could. 

Q. State whether those cattle milled after they got to the banks 
before taking the ice. 

A. Some of them did mill. and gave us a great deal of trouble; 
others took the ice without any particular trouble after starting. 

Q. Was there or not any particular bunch of cattle that was 
crossed at any of these crossings that remained by themselves, sepa- 
rate from the other cattle ? 

Q. No, sir; I saw no cattle kept to themselves, unless they were 
held that way. 

Q. What was the fact at all of these crossings in regard to the 
cattle mixing together before they took the ice? 

A. They were pretty well mixed—they were milled ; driving them 
all in a bunch would pretty well mix them all. 

Q. What do you mean by cattle milling? 

A. Undertaking to get cattle to go across at a certain point when 
the leaders refuse and circle back on the outside; they are going 
constantly around in a circle. 

Q. And keep going that way? 

A. Until you break them off. 

Q. In making these crossings how clean a gather did you make 
from the river back to the foot-hills west of the cattle in that area of 
country ? 

A. We did not leave anything that we saw at all; we meant to 

take everything from Warm Springs across to the Gordon 
442 bridge; Warm Springs is about a mile and a half from the 

Platte river, in a big bend, and thatis a narrow place; Warm 
Springs crossed a point known as the Gordon bridge; aimed to take 
everything from that point. 

Q. Where is Gordon’s bridge? 

A. It ison the road, the Fetterman road, branching off at a point 
from the Black Hills road, known as Jack Hunton’s, running across 
to Fetterman’s, on the Laramie river, I suppose about a mile and a 
half or two miles—I don’t remember the exact distance—from the 
forks of the Laramie river. 

Q. That is the road running from Cheyenne? 

A. It branches off froin the Cheyenne road at Jack Hunton’s, on 
the Chug. 

Q. What scope of country did you include in that gather and 
crossing, in the gather that you made of the cattle you crossed ? 
Explain as clearly as you can. 
~ A. Warm Springs is situated about 12 miles from Fort Laramie, 

a little bit north—I think a little north of west—more to the west. 
Gordon’s bridge is 18 miles from Fort Laramie, a little south of 
west, aud the distance trom Gordon’s bridge to Warm Springs I 
should say was about 21 or 22 miles across the country, and that 
flat-iron shape is the country we aimed to cross the cattle over. The 
distance from Warm Springs due south to Laramie river we call 
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eight miles, but in running up close to the country it is a great deal 
further. 

Q. Was there any cattle crossed after the times you have de- 
scribed ? 

A. There was a gather made some time in February, right after 
the big storm in February. There was a small gather made some 


4 time in March, toward the last of March. 
a. You ai those the only gathers at crossings that you testified to? 
f €S, SIP. 
™ QQ. Crossing the cattle at the BP ranche, or just above it, what 2 
direction did those cattle take ? a 
443 A. About southeast, I should judge. 4 
@. Where would that take them ? “ 


A. As near a I could tell, it would take them to about the head of 
Cherry creek. 
Q. How far is it from the BP ranche to the nearest point or the 
nearest entrance to Goshen’s Hole? 
A. I judge it to be about seven or eight miles to the nearest point 
to Goshen’s Hole. , j 
a @, In what direction ? 5d 
. About southeast, as near as I could get it. : 
2 What is the character of the country between the crossing near 
the BP ranche and the nearest point of Goshen’s Hole? 
A. It was rolling prairie, a little damper on the head of Deer 
creek. 
(. What creek or stream did those cattle head towards in leaving 
the BP ranche? 
| A. Towards the head of Deer creek. 
Q. Supposing these cattle to have gone over onto Deer creek with 
a westerly or northwesterly storm sufficient todrift them, what place 
would they go to? 
| A. Well, they would cross, in my opinion, Goshen Hole, and come 
: out something near the place known as Bear Mountain, Goshen 
> Hole, on the southeast side, near Horse creek. 

, @. State whether or not cattle that crossed the BP ranche with 
a westerly or northwesterly wind, sufficient to drift them, blowing, 
would they or would they not have gone south, leaving Goshen’s 
Hole to the east ? 

A. Possibly they could, but not likely. 

Q. Are you acquainted with the Goshen Hole country and Goshen 
Hole? 

A. I was tolerably well acquainted at that time with it, although 
not so much now, as it is greatly fenced up. I worked it two differ- 


ent round-ups. : 
Q. Are there any cattle trails leading from Deer creek easterly a 

and southeasterly ? 

444 A. There are trails leading from the head of Deer creek to a 

the head of Cherry creek. a 


Q. Look at this small map and show where Cherry creek is. 
A. There is Cherry creek at the top of the map, and away at the 
top is Deer creek, running to Fort Laramie. 
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4 Where did the trails run that you speak of ? 
These trails run from the forks of Deer creek onto the head of 
el creek. 
Q. And where did the trails run, if there are any, from the head 
of Cherry creek, and in what direction ? 
A. About a southeast course. 


Q. Do those trails come together at any point? Es 
A. They are liable to come together every 50 steps, and separate 
again. 


Q. Where do the trails lead running from the head of Cherry 
creek ? 

A. They run all over the country—trails leading to Box Elder, 
down Cherry creek. 

Q. I am talking about the cattle trails that run from the head of 
Cherry creek southeast ? 

A. They run across into Box Elder, foot of Lone Tree, cross onto 
Fox creek. 

Q. Do any of these trails run into Goshen’s Hole? 

A. They are all in Goshen Hole; the trails running from Deer 
creek run into Goshen Hole and Cherry creek. 

Q. Is there an entrance into Goshen Hole by those trails that can 
be used by cattle getting into the Hole? 

A. Yes, sir. 

Q. What difficulties, in the way of bluffs and rim rocks, is there 
in the way of entering into Goshen’s Hole from the northwest, for 
cattle? ~ 

A. From the west there is no difficulty—from the northwest—of 

cattle going onto the head of Cherry creek on either one of 
445 the Government roads or at the round-up road ; all three come 
right in there together at the head of Cherry creek. 

Q. And all of these lead from Goshen’s Hole up to the head of 
Cherry creek ? 

A. No, sir; the Government road crosses Cherry creek right on the 
rim rock, probably half a quarter, and there is a road getting out 
there leading due north to Laramie; there is another road right by 
Makin’s bull outfit that swings around and goes up a long draw and 
out of a prong of Cherry creek. 

Q. Do those roads come out of Goshen’s Hole? 

A. Yes, sir; go out and come in. 

Q. After cattle get into Goshen’s Hole how can they get out of it, 
to the south or southeasterly ? 

A. Cross the prairie. 

Q. Right out across the prairie ¢ ? 

A. Yes. 

Q. How wide a gap is there for them to get out, or is it all open in 
there? 

A. It is all open in there, except at a certain point down onto 
Horse creek, known as Seotch Bluffs; there is a point there they 
can’t get out. 

Q. Do.you know where Mr. Johnson’s ranche is ? 

A. I do not. 
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Q. Now, cattle driven out of Goshen’s Hole in a westerly or north- 
westerly wind sufficient to drift them, where will they go? 

A. They would go to different points; in that direction would 
fetch them in the vicinity of the head of Pumpkin creek. 

Q. Have you ever worked on the round-up about Pine Bluffs and 
east of there? . 

A. I worked there in 1878 for Judge Cary. 

Q. Where is his ranche ? 

A. Pole creek, from Pine Bluffs to Julesburg. 

Q. How far east did you find his cattle belonging to that 

446 country in that round-up ? 


Objected to. Objection sustained. 


. You never worked in that country after that, as I understand ? 
. Yes, sir; I worked there in the summer of 1880. 
. Representing what cattle? 
. Representing the PC and JSC brands. 
. Where did they lay? 
. They ranged on the Laramie river. 
Q. What is the drift of cattle from Goshen’s Hole in a westerly or 
northwesterly wind? 


Which question was objected to, as “ this matter has already been 
gone over ;” which objection was sustained by the court; to which 
ruling of the court defendant, by its counsel, then and there duly 
excepted. 


Q. From the head of Pumpkin creek, in a westerly or northwest- 
erly storm sufficient to drift cattle, where would they go? 


Which question was objected to by plaintiff’s counsel, as “ this 
matter has all been gone over;” which objection was sustained by 
the court; to which ruling of the court defendant, by its counsel, 
then and there duly excepted. 


Q. Describe the country between the gap out of Goshen’s Hole 
southeast to the head of Pumpkin Seed creek. 

A. It is just rolling prairie on the divide. 

Q. What is the character of the country south of Pumpkin Seed 
creek ? . 

A. South of Pumpkin creek for from two to six miles different; 
in points it is very smooth, level; there is a rocky bluff rises up 
there that forms a divide; there are cafions and springs running up 
there leading out on the divide; the country is flat pretty much. 


POrO rO 


447 Cross-examination: 


Q. I believe you say you were working on cattle for two years up 


in that country ? 

A. 1879 and 1880 in that country. 

Q. You spoke something about a saw-mill somewhere; please 
indicate on the map about where that saw-mill was. 

A. The old boiler stands exactly there. 
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Q. That is on one branch of the Cottonwood? 

A. On a main branch of the Cottonwood. 

Q. If cattle got in on this fork and let in at the saw-mill they 
would have easy traveling through here? 

A. They would get through there northwards. 

Q. They would either come here or down here ? 

A. Yes. )> 

Q. And down to the Laramie river. You say that you made up 
your mind that the Cottonwood had three tributaries or main heads ; 
if a man gets into the open country his points of the compass are 
not very accurate ? 

A. I do not pretend to be a surveyor. 

Q. Now, on this small map 

A. This is Deer creek (indicating). 

Q. Where did you cross the bulk of the cattle? 

A. The larger ones six or seven miles above Fort Laramie. 

Q 

A 


. That place there, that marked the BP ranche? 
. About a mile and a half above the BP ranche. 

Q. Marked on this map roughly northwestern limit of Goshen’s 
Hole? 

A. The distance is from three to four miles from this stage road. 

Q. Point out where the western and northwestern limit of Goshen’s 
Hole is. 

A. The northwestern limits of the rim rock ; it is a circular hole, 
or about circular. 

Q. Cattle would drift to the southeast ? 

A. Just in that direction. 
448 Q. Does Deer creek lie high—— 
A. It is a little bluffy. 

Q. How many companies were working in turning these cattle 
across ; were there two distinct companies or only Just one? 

A. There was more. 

Q. Who had the control of the two companies ? 

A. Sherman and Gunnell were the bosses on the round-ups. 

Q. Did the two bunches of men work together ? 

A. The whole outfit worked together, representing different 
brands. 

Q. They did not separate and you go and get cattle from one di- 
rection and the other gang go in another direction and get some 
more? 

A. Yes, sir; we did that after we made camp and started on the 
circle, but we worked together. 


Redirect examination: 


Q. State whether or not all of the. men were present at the cross- 
ing of the cattle over the ice. 
A. There was none missing that I know of. 
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Epwin YATEs, witness for the defense, sworn, testified : 


Direct examination: 


a. Where do you reside? 
A. About eighteen miles up Laramie river from Fort Laramie— 

that is, a little west of Laramie, mouth of Chug. 

Q. What is your business ? 

A. Known as cow-puncher. 

Q. How long have you been engaged in that? 

A. I have been making a living at it—that is, making a busi- 
ness—for the last seven years; [ have been handling, more or less, 


Q. How long have you worked in this country about Fort 
449 Laramie and Goshen Hole? 
A. The seventh of next September will be five years. 

Q. Are you acquainted with that country ? 

A. Yes, sir; I think I am. 

Q. State how intimately you are acquainted with it. 

A. That is rather a difficult thing to do, just to tell a man how; 
I have been all over the country, and I am pretty well familiar with 
it—that is, from Fort Laramie 

QQ. Were you there in December, 1880 ? 

A. Yes. 

Q. For whom were you engaged at that time? 

A. I was working for F. M. Phillips. 

Q. How long were you engaged with Phillips? 

A. I commenced to work for Phillips in the summer of 1881 and 
I worked for him until the first of January, 1883, and then I went ° 
to work for Teschmacher. 

Q. Is Teschmacher and Debee in that country ? 

A. Yes, but north of the river. 

Q. How long did you stay with them ? 

A. I commenced the first of March and stayed until some time in 
August, and then went to work for the stock association in Fort 
Laramie. I stayed there and worked for them in the winter and 
some time in April—the first of April; I would not be positive— 
and then went back to my old outfit. 

Q. For whom are you engaged now ? 

A. Whipman and Hay. 

a What is their brand ? 

Italic H, WB, JSC, PC, JHF, DC bar; the main brand is 
italic H. 

Q. Are you acquainted with what is known as the BP ranch * ? 

A. Yes. 

Q. Who is the owner of that ranche? 

A. Mr. Mitchell now is. It is known as the Milwaukee and 
Wyoming Investment. 

Q. Are you acquainted with the country eastward of Laramie 

Peak ? 
450 A. To a certain extent I am. 
Q. Do you know Cottonwood ? 
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A. Yes. 

Q. How far up Cottonwood creek have you been ? 

A. Well, sir, 1 have been up onto Cottonwood there. I have been 
at the head of Cottonwood; what is called the head of it; I could 
not say; I was to the head of all the prongs. 

Q. How many prongs at or about the head of Cottonwood have 
you been on ? ys 

9 That is something I would not be positive about; I could not 
sa 

©. What is the character of the country at the head of Cotton- 
wood and of those prongs? 

A. Rough ; considered a terribly rough country. 

Q. Do you know the Collins cut-off? 

A. Well, yes, I do; I have been through there several times. 

Q. I will call your ‘attention to the map and get you to point out 
what is known as the Collins cut-off upon the map. 

A. The HR is 18 miles above Laramie, and you cross north and 
you come out between the North and Dry Laramie, and then you go 
through Collins’ cut-off and come to a Government road here. 

Q. Do you know this road running north in here? 

A. I have been all through here below the North Laramie. 

Q. Do you’know that northerly trail running up there? 

A. I would not say positive about that. I come through Collins’ 
cut-off ; it is not what you call going through a cafion ; you sort of 
wind round hills; and when you get to the top of the flat you sort 
of make an elbow, and then you go on a divide and then go down 
five or six miles off in a westerly direction; come out in what I 
know as Froazer’s ranche. He lives on the west side of Antelope 
basin. 

Q. Have you ever been in west of Laramie Peak ? 

A. Yes, sir. 
451 Q. What is the character of the country west of that peak ? 

A. It is what you call rough. You come in there—it is 
well enough to comein. Thereisa wagon road that comes in there. 
West of Laramie Peak it is rough. I left Sprague’sranche. I went 
on a drive one morning with Mr. Lane, and we went close to the 
Peak. I worked there the spring of 1881, the fall of 1881, and last 
summer. 

Q. What is the character of that country for cattle to get through 
after snow-storms ? 

A. It depends a good deal on the depth of the snow. 

Q. A moderately heavy snow, we will put it; is it or not possible for 
cattle to drift across that country and come out onto Cottonwood ? 

A. I would not say that, because coming out of that country at 
the head of Cottonwood I never came across from the head of Cot- 
tonwood to that country ; I would not say positive as to that. 

Q. What is the character of those mountains in there for height, 
steepness, roughness ? 

A. I could not guess at the height, but it is terribly rough ; terri- 
bly hard matter to get through there, anyway, horseback, unless you 
come at one of those gaps ? 
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Q. Were you present at the crossing of any cattle over the Lara- 
mie river in December, 1880? 

A. Yes, sir. 

Q. Do you know Mr. J. M. Whitney? 

A. Yes, sir; I know him. 

Q. Did you hear his deposition read in this case? 

A. No, sir. 

Q. Was he present at the crossing of the cattle? 
A. I could not say that he was at the time of the crossing, but he 
was there in the outfit. 

Q. Do you remember Mr. Allen being present at that time? 

A. I remember Mr. Allen being down in that outfit. I re- 


‘ 452 member distinctly the last crossing made there, and I remem- 


= ber Mr. Whitney being there and his horse gave out with 
11m. 

Q. Where did you make the first crossing ? 

A. It was known as the Laramie bridge. 

(. How many cattle did you cross there ? 

A. Well, sir, [ would not say positive, but not over a thousand 
read. 

(. Do you rembember the brands on those cattle ? 

A. I could not say that I remember all the brands. I was familiar 
with most of the cattle that crossed there, though. 

Q. Do you remember seeing any strange brands in the cattle that 
were there crossed ? 

A. No, sir; I can’t say that I did. 

Q. Did you see any cattle crossed at that time that were Oregon 
trail cattie? 

A. No, sir; no Oregon trail cattle. | 

Q. About what time was it that you crossed the cattle at the 
Laramie bridge? 

A. You mean in the month? 

Q. Yes. 

A. I could not tell you, no more than I know it was before the 
holidays. 

Q. Do you know what month it was? 

A. December. That is all I know. It was before the holidays, 
and I don’t know anything more about it. I could not state any- 
thing nearer to it than that; but I know it was before the holidays. 
. When did you make another crossing ? 

. The crossing at the BP ranche. 
When did you make that? 
. The second day’s crossing. 
Were they crossed just at the BP ranche? 
. No, sir; just about a mile from: there. 
. How many cattle did you cross that time ? 
A. Between 2,000 and 2,500 head; not exceeding 2,500. 
453 Q. Were there any Oregon trail cattle in that bunch of 
cattle? 

A. There might have been a few; but there was no great number, 

or I would have noticed them. 
38—147 
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Q. Did you notice.any ? 

A. No, sir; I did not see one. 

Q. Did you see any strange brands'upon the cattle that were there 
crossed ? 

A. No, sir. ) 

Q. Did you make the next crossing there on that trip? 

A. The other crossing we made at the School-House. It is known 
as the School-House. It is all fenced up now. We crossed it between 
Battlehoon’s ranche and the School-House, at the bend of the river. 
. How long after the crossing at the BP ranche? 

. The next day. 

. How many did you cross there? 

. Not exceeding 2,500. 

Were there any Oregon trail cattle in the bunch ? 
. Not that I know. 

Any strange cattle in that bunch ? 

. Not that I know. | 

Then where did you make the next crossing ? 
At Gordon’s. 

And how many cattle did you cross there? 

A very few head. 

Did you notice any strange cattle in that bunch ? 
No, sir. 

is were there any Oregon traii cattle in that bunch? 

O. 

Now, at any of these crossings did you see any cattle with bar 
he right side? 
. No, sir; I did not. 
. Did you see any cattle with T on the left side? 
. No; nota straight T. 
. Did you see anything like it? 
.. There was a cross T. 
. Now, I will get you to state whether you gave these cattle that 
were crossed any particular attention; to look at the brands 
454 and see what cattle they were. 
A. No more than this. Just as a man is working for an- 
other he notices cattle going over at that time of the year. 

Q. For what purpose? 

A. I noticed them most particularly to see after shipping ; watch- 
ing the class of cattle. 

'Q. Now, from the examination you gave of each bunch crossed, 
state whether or not if there had been any Oregon cattle—trail 
cattle—in any of the bunches you would have seen them. 

A. I could not say; there might have been a few head in and me 
not know. 

. Supposing there had been 1,500 or 2 000 head? © 

. I would have seen them—some of them, anyhow. 

Did you see any such bunch? 

. No, sir. 

Was any such bunch crossed ? 

. Not to my knowledge. 
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Q. Had there been any crossing over Laramie river prior to the 
crossing of the bridge? 

A. Not that I know or heard of. 

Q. Were cattle crossed over the Laramie river after the crossing 
you have described ? 

A. Do you mean the same month ? 

Q. Yes. 

A. Not to my knowledge. 

Q. Were they later in the season ? 

A. In February they were crossing again. 

Q. Not before February ? 

A. No, sir; I think it was February; made three crossings in 
February and March. 

Q. Did you work any of the country lying between the river and 
the foot-hills for cattle to cross; and, if so, state what extent of 
country you did work. 

A. I don’t know whether you call it foot-hills or not. 
455 Q. How much of a country did you work, if you worked 
at all, for cattle for the gather? — 

A. We worked from Fort Laramie up to opposite what is known 
as the Scissors ranch, nine miles from the BP ranch and six miles 
from the BP ranch down to Fort Laramie, and the country crossed 
there I judge to be from eight to ten miles across. 

Q. How big a gather did you make of the cattle? 

A. We got all we saw and crossed. 

Q. What was the purpose of gathering these cattle and crossing 
them ? , 

A. To keep them from dying in the forks of the river, where the 
grass was short and they could not get water, and get them toa 
better range and get water. 

Q. The cattle that were crossed at the BP ranch, what direction 
did they take after they crossed the river? 

A. You may say they went in a southeast direction. 

Q. What creek would that take them to? 

A. Onto the head-waters of Deer creek. 

Q. If they had continued in that direction what place would they 
go to? 

A. Onto Cherry creek. 

Q. And from thence where would they go? 

, A. From thence, in a southeast direction, they would have went 
from the sinks of Cherry creek. I could not just name right where 
they — strike that scope of country; I only worked that way once; 
I could not name what point a man would recognize. 

Q. Do you know a country called Goshen’s Hole? 

A. Yes, sir; Cherry creek is in Goshen Hole. 

Q. Have you worked in Goshen Hole ? 

A. Yes, sir. | 

Q. If those cattle had continued in a southeasterly direction, as 
they were pointed after they were crossed at the BP ranch, where 

would they have struck, as to Goshen’s Hole? 
456 A. From the BP ranche they would have come across onto 
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what is known as the head of Deer creek, and cross onto the head [ 
of Cherry creek. | 

Q. And Cherry creek is in Goshen’s Hole? 

A. Yes, sir; Deer creek is on the edge of the Hole. It is not in 
Goshen’s Hole, but Cherry is. 

Q. In putting these cattle across the ice did you have any ‘trouble 
getting them to take the ice? 

A. Yes, sir; we had some trouble. 

Q. What was the occasion of that trouble? 

A. They did not want to take the ice; drove them down, and the 
leaders baulked, and commenced walking around in a circle. 

Q. Is that what is known as milling ? 

A. Some people call it milling. 

Q. Was there any portion or bunch of those cattle at any of those 
crossings which remained by themselves separate from the other 
cattle or range cattle? 

A. No, sir; not to my knowledge. 

Q. Are you acquainted with Pumpkin Seed creek ? 

A. I worked on Pumpkin creek in 1883—that is, I weat down . 
Plumb creek and up Pumpkin creek. : 

Q. Cattle driven out of Goshen Hole in a westerly or northwest- 
erly wind, where would they strike as to Pumpkin Seed creek ? 

A. Well, sir, coming from Deer or Cherry creek in a southeast- 
erly direction they would either head to the left of the head of 
Pumpkin creek or on the head of Pumpkin creek. = 

Q. And what is the character of the country lying south of Pump- : 
kin. creek ? 

A. You would call it a rolling prairie, what you call a divide 
between Pumpkin and Pole creek. : 

Q. What are they as to their height and abruptness ? 

A. I would call them a divide; would not call it a rough , 
457 country. 
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Cross-examlnation: 4 


. When did you commence working in that country ? 
. The summer of 1880, for Phillips. 
. Where had you been working before 1880 ? 
. In Texas. 
That was your first year in that country ? 
Yes, sir; that was my first winter there. 
About what time in the year 1880 did you go to work there? —_ 
As well as I can remember, about the 7th of September. 
And you went to work for Mr. Phillips? 
Yes. 
Q. You had not become very familiar wlth the brands at that > 
time ? 
A. Not on the 7th of September. 
Q. You had not become familiar in December ? 
A. Yes; that.is, cattle in the neighborhood where I worked be- 
tween the rivers there on the beef hunt. 
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Q. There was no round-up except the beef round-up in the fall ? 

A. I was gathering old cattle and branding calves. 

Q. How many men’s brands did you know in December ? 

A. I knew Teschemacher and Bebeel’s brands, Kent’s brand, Belk- 
street and Heckreel’s and Pollard’s brands, J S C and P C. 

Q. Did vou know them then ? 

A. I knew them in December ; yes, sir. 

Q. About how many cattle in that immediate vicinity were owned 
by those other names? 

A. I can’t tell. 3 

Q. How many did Phillips have? 

A. I don’t know. 

Q. How many did Heckreel have? 

A. I could not tell. 

Q. Could you tell within a thousand of the number Phillips had 
or claimed to have ? | 

A. Phillips claimed to have between four and five thousand head 
of cattle at that time. 

Q. How many did Mr. Heckreel have ? 

| A. I could not say. 

458 Q. Do you know he claimed to be a pretty large cattle- 
owner? 

A. Well, he was considered a large cattleman at that time. 

Q. And was Mr. Kenta pretty large cattle-owner at that time? 

A. He was considered so. 

Q. Now, there had been some stormy weather before these cattle 
collected down into this triangle formed by the two rivers ? 

A. It came down in the shape of a smoothing-iron. 

Q. There had been some stormy weather that had driven a con- 
siderable number of cattle in there, had there not? 

A. Yes; that is, where we went down to drive them out. 

Q. Now, that triangle or flat-iron piece of country was some 
twenty miles long, was it not, and ten or twelve miles wide ? 

A. You could get any distance you want in length of it—that is, 
starting from the foot-hills and coming down. 

Q. How far from the foot-hills to the North Platte ? 

A. To the North Platte the foot-hills come down. I would not 
make a guess at it either, but they come down a great deal closer 
than they would come down to the fork of the Laramie and North 
Platte. 

Q. Taking the BT ranch, above Fort Laramie, which I think is 
about eight miles, is it not? 

A. Called six. I heard it always called six; between six and 
seven miles. | 

Q. And then you go right straight north? How far would you 
go before you come to the Platte? 

A. I think you would get to the Platte in seven or eight miles— 
that is, due north—and then you had a flat-iron there about seven 
miles north and south and abvut six miles east and west, coming to 
a point, and up to that time there had only been about two thousand 
five hundred head of cattle collected in that flat-iron. 
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459 A. I don’t remember. 
Q. Out of these immense herds that were ranging over that 

flat country, is that all you know of collecting there in December ? 

A. I don’t know of any more collecting there. We crossed all we 
saw. 

Q. Did that number of cattle crowd any such range as ia have 
described there ? ) 
. No; two thousand five hundred would not. 
. How many did you cross in all ? 
. I guess between seven and nine thousand head of cattle. 
. That was in December, before the holidays? 
Yes. 
I understood you to say you crossed not to exceed one thou- 
sand down by the bridge ? 

A. In making this drive at what I consider the forks is what we 
call the Scissors ranch, down. 

Q. In December, before the holidays, the first crossing you made 
was down near the bridge, was it not ? 

A. Known as the Fort Laramie bridge ? - 

Q. That is what I understood you to say—not to exceed one 
thousand head ? 

A. I don’t think it was. 

Q. The next crossing, | believe, was the next day, was it not— 
up a little way above the BP ranch ? 

A. Yes, sir; about a mile. 


orerere 


Q. You crossed about two thousand five hundred head there? 

A. Yes. 

Q. Not to exceed that ? 

A. That would be my guess. 

Q. The next day, or perhaps the second day after, you crossed up 
there somewhere about the school-house ? 

A. Yes. 

Q. How many did you cross there ? 
460 A. About twenty-five hundred, I guess. 
Q. And the next crossing was at Gordon’s ? 

A. What is known as Gordon’s bridge. 

@. How many did you cross at the school-house? 

A. I guess about twenty-five hundred. 

Q. That would make five thousand or six thousand. How many 
did you cross at the other place—at Gordon’s ? 

A. It was a small bunch ; I could not guess. 

Q. Fifty or sixty ? 

A. I would not say at all. 

Q. I know a man cannot give the exact number and I do not ex- 
pect it, but at this time, now, from the best recollection you have, 
would you say it was over one hundred? 

A. No; I don’t think it was. 

Q. Now, then, there is about six thousand one hundred cattle 
that you crossed over in those two or three or four days before the 
holidays? 

A. Somewhere along there; I would not say sure. 
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Q. Here on this small map is Fort Laramie; there is big Lara- 
mie and there is the school-house; there is where you crossed the 
two thousand five hundred ? 

A. Yes; they crossed onto the bluffs and we left them and they 
headed up Deer creek. 

Q. You crossed at the school-house about twenty-five hundred 


' head, and they took a southeast course, which would bring them to 


the head-waters of Deer creek. Is not there a rim about Goshen’s 
Hole that makes it difficult to get into Goshen’s Hole? 
A. Not by way of Deer creek : you come around to Cherry creek 
before the rock interferes. 
Q. How far west from Fort Laramie is the school-house ? 
A. I don’t know. 
461 Q. The BP ranch is six or seven miles away ? 
A. Yes. 
Q. The cattle which you crossed at this place, where did you 
find — ? 
A. Near the forks of the river. 
Q. Did you work around this country ? 
A. We were at the BP ranch and made the drive up. 
Q. And found most of the cattle west of where you crossed the 
twenty-five hundred at the BP ranch ? 
A. Yes. 
Q. Twenty-five hundred head of cattle were not crowding that 
range? 
A. I don’t know. 
Q. Then, the object of crossing. that last twenty-five hundred 
head, do you know what it was? 
A. Just the same as crossing the first. 
Q. They were crowding the range and eating up the grass? 
A. Where they could get better range and water. 
(. Was there no water to the west of them, do you know? 
A. There was water at Warm Springs. 
(. How far from the school-house was Warm Springs % a 
A. I could not say. 
Q. Ten or twelve miles ? 
A. I don’t know whether it would be that far or not. 
Cattle do not mind going ten or twelve miles for water, do 
they ? 
A. It is owing to the time of the year. 
Q. And they learn all of these water-holes? 
A. Cattle that stay there during the summer, they know where 
the waiter place is, but in the winter when they drift it is different. 
m4 These cattle had been cattle that ran in there for some-time? 
A. Supposed to be; there were some Texas cattle in there that 
ear. 
462 . Q. How many men assisted you in getting the cattle across 
and gathering them up? 
A. Probably nine, ten, eleven; somewhere along there. 
Q. And to fendi so many cattle as that is pretty hard work for 
so few men ? 
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, A. It is hard work crossing a bunch of cattle, but not in driving 
them. 

Q. After you crossed the twenty-five hundred at the BP ranch 
there was quite a good road across the ice; was it not easier for the 
last ones to get over ? 

A. After you got them started. 

Q. In crossing a river of that sort that number of cattle cut the 
ice and make it rough ? , 

A. They naturally would make it a little rougher. 

Q@. And you scattered dirt over the trail first ? 

A. Yes; what you call sanding the crossing. 

Q. And they tramped that into the ice to a certain extent, so that 
there was no danger of cattle slipping after twenty-five hundred or 
three thousand head crosslng ? 

A. Yes; there is danger of slipping. 

Q. You think that after twenty-five hundred head of cattle have 
passed over ice partially sanded that it don’t become rough and easy 
walking ? 

A. It naturally becomes rough, but still I think an animal would 
slip on it. 

A. After that number of cattle have crossed a trail that has been 
sanded, if another bunch of cattle comes along to it drifting before a 
storm, would they go right over without any help ? 

-A. They take it easy, but without any crowding. I would not 
say whether they would take it or not. 

@. You would say they would not? 

A. No; not after the trail was broken. 
463 Q. West of Goshen’s Hole country is kind of broken ; it is 
rolling and a good deal of shelter for cattle ? 

A. After you get to the breaks of Goshen Hole it is what you call 
a sort of level divide crossing over to Chug. 

Q. West of Goshen’s Hole? 

A. Yes; Chug is west of Goshen Hole. 

Q. In that rolling country there is liable to be bare hillsides when 
the snow is on the ground ? 

A. Itis owing to the way the wind blows. 

Q. If the wind is blowing from the northwest pretty sharp it will 
blow the snow off, sharp off, steep hills ? 


A. Yes. 
Q. Cattle soon learn to find the bare spots where they can get 
grass? 


A. I could not say. 

Q. You don’t know enough about cattle to know they will find 
bare spots on the mountain side? 

A. Whether she knows where to go and find bare spots I can’t 
say. 

Q. You have not learned that about cattle? 

A. Not by this time. 

Q. Did you ever have to go out and drive your cattle to bare spots, 
so that they might get grass ? 
A. No, sir. 
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Q. Always left them to do that themselves? 
A. Left them to russle. 
Q. And have not you by this time learned that they will go and 
get it without help? 
A. They will hunt for it, but I don’t know that they know where 
to find it. 
Q. In case of a storm that starts cattle to drifting do they seek 
shelter behind hills, or do they take to open, smooth ground ? 
A. If they can get protection they will take protection. 
Q. How many cattle did you cross over there in February ? 
A. We were snowed in there that trip, and I don’t think 
464 we made but one crossing. I would not be positive ; we were 
snowed in and had to come back home before we got through. 
The snow got so heavy we could not ride. 


Epwarp Wunrrt, witness for defense, testified: 


Direct examination: 


Where do you reside? 

. Garden City, Kansas. 

How long have you resided there ? 

. Since the fall of 1882. 

Where were you residing previous to or in the fall of 1882? 

. At the ranch of H.S. Holly & Company. 

. Where is that ranch located ? 

Bent county, Colorado, on the Arkansas railroad. 

What business were you engaged in during the year 1882? 

. I was handling cattle for this same Co.; working cattle. 

. Who were the Co.; do you know? 

Holly & Sullivan. 

How long have you been in the employ of Holly & Sullivan ? 
. Since 1874; I think in July, 1874. 

From July, 1874, up to and in June, 1882, you were engaged 
for that Co. ? 

A. Yes. | 

Q. Do you know where Wet Mountain Valley is? 

A. Yes. 

Q. Do you know of a man residing in Wet Mountain Valley about 
that time by the name of Chermside? 

A. I do. 

Q. State whether or not there was any cattle purchased of Cherm- 
side by the firm of Holly & Sullivan; and, if so, what had you todo 
with them? 

A. I went in there in June some time, in 1881, and brought a herd 
out. 

Q. About how many were there of them ? 

A. My recollection is it was between eight hundred and nine 
hundred head. 

Q. What class of cattle were they ? 

A. A mixed lot. I think about four hundred head of steers, and 
the balance was young stock—cows and calves, «ec. 
o9—147 
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Q. How were they classified as to whether they were Texas 
465 or American cattle ? 

A. I understood the cattle were bred from Missouri cattle, 
and ran there on that range. They had run down more than they 
gained, I should judge. 

. How were they as to size? 
A. They were large, rough cattle, all of them. 
. Do you recollect the brands that were on those cattle § ?. 
A. I think I do; the most of them. 
Q. Will you state to the jury how those cattle were branded ? 
They were branded with a B on the hip, BJ, TI, T up and T 
Psy single T on the left side—all on the left side. 

Q. Who drove those cattle from Chermside’s ranch to the Holly 
ranch ? 

A. I did myself. 

Q. When did you say that was? 

A. I started in June some time—I don’t remember the date—in 
1881. 

@. What were done with those cattle after they were brought to 
the Holly ranch? 

A. They were branded with that company ’s brand and turned 
loose on the range. 

Q. State to the jury what brand was put on them? 

A. SS on the left side and a bar on the rignt side. 

(. State whether or not you succeeded in getting all these cattle 
to the Holly ranch. 

A. No, sir; I lost some few head between Pueblo and the ranch. 

Q. State to the jury the circumstances of the losing of those 
cattle. 

A. They woutd be lost on the night herd, the same as any other 
cattle would be lost on the trail. 

Q. Those that were lost, that you speak of, when were they 
branded ? 

A. We never branded them all; we never got them all. They 
were branded, though, whenever they were found afterwards on the 
range. I don’t remember exactly how many were found. I think 
they were only five or six found. 

Q. Do you know about how many were lost? 
466 A. I think about twelve head. 
Q. That got out of this bunch ? 

A. Yes, sir. 

Q. After the cattle were driven to the Holly ranch and branded, 
as you have described, where were they turned ? 

A. On Sand creek. 

Q. Which side of the Arkansas river? 

A. North side. : 

Q. Do you know what was done with the Holly and Sullivan 
cattle in the fall of 1882? 

A. Yes, sir; they were turned over to the Arkansas Valley Land 
and Cattle Co. 

Q. The defendant in this suit? 
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A. Yes, sir. 
Q. Do you know about the time they were turned over? 

A. I cannot remember exactly the date, but some time in Septem- 
ber it was commenced. 

Q. Who had charge of the Holly and Sullivan or SS cattle previ- 
ous to September, 1882—who was the owner ? 

A. Holly & Sullivan. 

QQ. Were you with the Holly & Sullivan outfit during the round- 
up of 1882? 

A. Yes, sir. 

Q. About what time in that year did you commence rounding it 
up? 

A. In May some time. 

(. And about what time did you close ? 

A. I only worked until July 17th. 

se You were, then, with the outfit from May 20th till the 17th of 
July? 

A. Yes, sir. 

Q. Now, where did you work, and in what section of country, with 
those cattle at that time? 

A. We worked on round-ups as far as Hugo, on Rusk creek, and 
Sandy. 

Q. Do you know where the ranch of H. H. Metcalf is, on River 
Bend ? 

A. Yes. 

Q. Do you know one Chandler Smith ? 

A. Yes, sir; I have met the gentleman on the round-up. 
467 Q. You may state what, if any, relation as to the Metcalf 
cattle in 1882. 

A. He was foreman of that outfit, I think, at that time. 

(). Were you with him in those round-ups ? 

A. Yes, sir; [ met him. 

Q. Was he working the Metcalf cattle in that country ? 

A. He was. 

Q. Now, when the cattle that were gathered or handled by you 
and the Holly and Sullivan outfit in 1882, state whether or not you 
handled any Oregon or Western cattle. 

A. I don’t remember of any, except Metcalf’s cattle; there were a 
few of his there; I don’t remember how many or anything about it. 

Q. Do you know Texas cattle? 

A. Yes, sir. 

Q. Are you acquainted with what are known as native or Colo- 
rado cattle? 

A. Yes, sir. 

Q. Do you know what are called Western or Oregon cattle ? 

A. Yes, sir; I think I do. 

Q. You may state what is the difference or distinction between 
Western or Oreyon cattle and the cattle of Colorado—the natives. 

A. Thev are said to be larger and rougher and bigger bone. 

Q. Now, in the cattle that were handled that year by you, did. 
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you handle any such cattle for Holly and Sullivan as Western or 


Oregon cattle ? 

A. I did not. They were Western cattle that came from Wet 
Mountain Vallev. They were west of us. 

Q. Did you hear read the deposition of Chandler Smith ? 

A. I don’t believe I did. 


Q. You say that Metcalf had some Western or Oregon cattle ; 


what were they ? 
468 A. Yes, sir; mostly steers, if I remember right. 
Q. Were there any other Western or Oregon cattle ban- 
dled by tle round-ups in that section of the country ‘ °9 

A. No. 

Q. Were there any other Western or Oregon cattle on the range ? 

A. No, sir; none that I ever met. 

Q. In rounding up your cattle at that time what did you do with 
them after you calved them ; where did you drive them to? 

A. Drive them back on the range to —* Sand creek. 

Q. To what is known as the Holly ranch ? 

A. Yes. 

Q. Explain in regard to the Holly ranch iol what you mean by 
the pasture. Where is the Holly ranch located ? 

—. The home ranch is located on the Arkansas, about thirty miles 
below the mouth of Sand creek; the fence ran about thirty miles 
north, I should judge; east of the ranch about three or four miles; 
it went up and then ran west across Sand creek and Rush creek 
into the river again above the mouth of Sand creek a few miles. 

Q. That made what you call an enclosure or pasture ? 

A. Yes. | 

Q. I understand that after you got a certain amount in the calvy 
of the SS calvy you would drive them to the Arkansas and put them 
in this pasture ? 

A. Yes. 

Q. And then you would go back preparatory to making another 
drive? 

. Yes. 

Do you know that section of country called the Battle Grounds ? 

Yes. 

Do you know what is called the Arroya country ? 

. Yes, sir. 

. State whether or not the SS outfit, with which you were con- 
nected, rounded up and gathered cattle over that section of 

469 — country. 

| A. We did. 

2 gag that the principal part of the range where the cattle were 
foun 

A. Yes; the bulk of the cattle were in that country. 

Q. State whether or not Chandler Smith, for the Metcalf ranch, 
was working that section of country. 

A. Yes, sir; I think I met him on the round-up that same 


spring. 
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Q. State whether or not if, previous to the time you left there, the 
SS outfit had gathered any Oregon cattle of any kind. 

A. No, sir. 

Q. Had you gathered any cattle that were branded with a T on 
the left side? 

A. Yes, sir. 

QQ. What cattle were they ? 

A. The Chermside cattle. 

Q. State whether or not any of the cattle known as the Holly and 
Sullivan cattle were branded with a bar on the right side. 

A. Yes, sir; all the grown stock bought since 1876 had a bar on 
the right side. 

Q. State what was the rule of that ranch in regard to branding 
on the right and why it was put on there—the bar. What was it 
called ? 

A. I think it was a tally brand from that time. 

Q. From what year? 

A. From 1876. 

Q. Do you know what number of cattle was turned over by Holly 
& Sullivan to the Arkansas Valley Land & Cattle Co.? 

A. No; I could not tell within a few head how many was turned 
over. I should judge ten or twelve thousand head. 

Q. Now, what proportion of the Holly & Sullivan cattle were 
branded on the right side with the bar? 

A. I don’t believe I could give any estimate what portion would be. 

Q. State whether it was common. 

A. It was common. 

Q. Will you say that one-half of them were branded with 
470 a baron the right side? 
A. Yes, sir; and more. 

Q. You may state if Mr. Tillett or Mr. Bloomfield had anything 
to do with those cattle during that round-up. 

A. No, sir. 

Q. Did they have charge of them in any manner? 

A. None whatever. 

Q. Were they with that round-up ? 

A. Did not meet it, either of them ; no, sir. 

Q. State whether they ever had any thing to do with those cattle 
previous to September. 

A. No, sir; they did not. 

Q. You said you were on the round-up until the 17th of July? 

A. No, sir; I said I was on the ranch until that time. 

Q. Where did you go then? 

A. I staid there at the ranch until about the first of November. 

Q. But did you not go out on the round-up? 

A. No, sir. 


By defendant’s counsel : 


Q. Were you present at the time these cattle were branded and 


turned over to the company ? 
A. Yes. 
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Q. Were you at the ranch? 

A. Yes. 

Q. Did you assist in the branding of those cattle ? 

A. I kept tally for Mr. Shanston. 

Q. You were there during the entire branding and turning over 
of these cattle? 

A. Yes, sir. : 

Q. Were you in a position or connected with them so that you 
could see those cattle as they were branded and turned over ? 

A. Yes, sir; while I was there. 

Q. Will you state to the jury whether or not at the time that these 
cattle were branded and turned over to the company whether there 

were branded and turned over any Oregon or Western cattle? 
471 A. No, sir; none but these Wet Mountain Valley cattle. 
Q. When was this? State it as nearly as you can. 

A. Commenced turning them over in September some time— 
about the 20th, I think, but I will not be sure. 

Q. And about what time was it completed ? 

A. I don’t know. 7 

- About how long were you engaged in the turning over of these 
cattle? 

A. I don’t remember that, either. 

Q. Will you state what, if anything, was done with the cattle as 
they were turned over, as to adding an additional brand ? 

A. They were branded on the left shoulder with a bar. 

Q. Where was that bar situated as to the SS? 

A. In front of the SS. 

Q. Between the SS and the shoulder? 

A. No; some of the SS were so close to the shoulder it could not 
be between the shoulder and the SS. 

Q. Was it put in front of the SS? 

A. On the left side of the SS. 3 

Q. Were all the Holly & Sullivan cattle branded SS previous to 
coming over? 

A. All but one bunch, that they bought about the time the sale 
was made—diamond-bar cattle. 

Q. And they were branded SS? 

A. No, sir. 

Q. They were afterwards branded ? 

A. Yes. 

Q. All the other cattle except this bunch had previously been 
branded SS? 

A. Yes. 

Q. And this bar was added in front? 

A. Yes, sir. 


By plaintiff’s counsel : 


When were those Chermside cattle bought ? 


. In 1881. 
Do you know what time of the year? 


. It was in the spring. 
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Q. Was it in May or April or March ? 
472 A. I don’t remember the month they were bought in. I 
started after them in the month of June. 
Q. What time did you get them to the ranch? 
A. The latter part of July. 
Q. How did you drive them out of Wet Mountain Valley ? What 
route? 
. I could not tell you that. 
, a you drive them down Hardscrabble ‘ ? 
es. 
. And then bore off to the east until you reached Pueblo? 
. Came down the Arkansas valley. 
. And then drove them to the Holly ranch ? 
Yes.. 
. The Holly ranch is close to the east line of this State ? 
Yes. 
. Those cattle were branded in what way when you bought 
them ? 
A. TI, B, BJ, T up and T down, single T, and there might have 
been another brand or two that I don’t remember. 
Q. Do you mean that all the cattle had all of those brands on ? 
A. No, sir; they were different brands. 
Q. Did all of the cattle have a single T on? 
A. No, sir. 
—. Do you haveany recollection at this timeof about how many ? 
A. No. 
Q. Do you recollect whether it was confined to the steers or on 
both steers and cows? 
A. I don’t remember that. 
Q. How old were the oldest steers in the herd ? 
A. About seven years old. 
Q. They were large, rough cattle you say ? 
A. Yes, sir. 
QQ. You understood they were Missouri cattle ? 
A. They were bred from Missouri cattle. 
Q. You mean by that Missouri bulls, Texas cows? 
A. No, sir; I mean Missouri cows and bulls when they were 
brought there. 
Q. You never understood they were Texas cattle bred to Ameri- 
can bulls? 
A. No, sir. 
473 Q. W hat part of Wet Mountain Valley did you find them— 
in southern or northern end ? 
A. It must have been southern part. 
Q. There were about nine hundred of them, you say ? 
A. Between eight and nine hundred. 
Q. And you only lost twelve on the trip ? 
A. I think that was all. 
Q. When you got them home you turned them, I suppose, into 
your pasture ? 
A. Yes, sir; after they were branded. 
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Q. The next year they were gathered up again ? 

A. Yes. . 

Q. Were these Chermside cattle found pretty closely the next sea- 
son ? 

A. They seemed to be pretty well mixed with the balance of the 
cattle. 
. Were they most all of them found ? 
. I think so. 
Q. They were fat in the fall of 1881, were they not—the steers ? 
They gotin very good fix ; they did not get to be big. = 
Do you know w hy ? : 
. It was late when they got in there, and they had been in very 
poor pasture for several years. 

(..They had been in poor pasture in Wet Mountain Valley ? 


4 
ON oc weet +? an, 


> 


{Pore 


A. Yes, sir. 

Q. How was the pasture when you got them down below Pueblo? 

A. Some places it was short. 

Q. The grass was very fine all down in that country ? 

A. Down in our country ; not good around Pueblo. 
Q. About what month did you get them down to that place ? a 
A. In July—the latter part. 

Q. And you went for them in June? 

A. Yes. 

Q. What time in June? 

A. I think it was the first of June when I started. ue 


Q. It took you about two months to get them down there; drove 

them very slowly ? 
A. Yes, sir. 
474 Q. Did not you find good feed five miles east of Pueblo? 
A. Yes, sir; a good ways east. 

. Five miles east ? 
No. 
. How far did you have to go to get it? 
About thirty miles below Pueblo. ' 
It took nearly two months to get the cattle there ? 
Nearly so, from the time we started. 
Did they gather up any flesh after they started ? 
. Yes; some. 
ag did not get fat enough to go to market that year? 

Oo 


None of them ? 
There might have been a few. | + 
Did you say they had a bar on them? 
After we branded them. 
Not originally ? 
No. 
. Do you not know how many had T on alone or how many had 
T up and T down, or anything of that sort ? 
A. No, sir. 
Q. They were not Oregon cattle—any of them ? 3 
A. No, sir. 
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Q. Can you remember about when Holly & Sullivan began to 
turn their cattle over to this company ? 

A. In September some time. 

Q. Pretty early in September ? 

A. I could not say as to that. . . 

Q. Had they completed their turning over, so far as they could 
do it, that fall when you left there ? 

A. Yes, sir. 
Q And up to that time they turned over nine to ten thousand 
1ead ? 

A. To the best of my judgment. 

Q. You were assisting in keeping the tally of the number turned 
over, were you not ? 


A. No, sir. 
Q. What were you doing? 
475 A. I was tallying for Mr. Shanston—a man who had cattle 


in a bunch and turned it over. 

(. Was Mr. Shanston selling some cattle too? 

A. Holly & Company were selling them to him. 

Q. He had an interest in the cattle, and you were keeping tally of 
the number of his cattle? 

A. Yes. 

Q. Did you pay any attention to the delivery made by Holly & 
Sullivan ? 

A. No, sir; none particularly. 

Q. Who was representing tnem ? 

A. Mr. Holly was there himself. 

Q. From September 2nd to November, when you left, you were 
not paying any attention to the Holly cattle at all? 

. None particular. 

. Had you any connection with Holly & Sullivan then ? 
No. 

. When did you sever your connection with them ? 

A. July 17th I quit work. 

Q. And from that time you had nothing to do with them ? 

A. No, sir. 

Q. You paid no attention to any other person’s cattle except 
Shanston’s ? 

A. I had to pay attention to everything that went through the 
chute. 

Q. But you were not interested in keeping an account of anybody’s 
cattle but this one man’s? 

A. No, sir; but I had to see everything that went through to 
notice his brand. 

Q. Do you know how many cattle were delivered to this company 
while you were there that fall, from September to November ? 

A. No, sir; I do not. 

Q. Your range upon which you found most of your cattle in the 
round-up of 1882 extended north unto the Sandy and Rush creek, 
I believe ? 

A. Yes, sir. 

40—147 
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Q. About how far from the Arkansas river, in a north or north- 
east direction ? 
A. We found cattle, I expect, a hundred and fifty miles north of 
the Arkansas river. 
A476 Q. The bulk of your cattle were down about your pasture, 
were they not? 
A. Yes, sir; the main herd was. 
Q. The bar that was put on by Sullivan and Holly was on the 
right side? 
A. Yes,sir. 
Q. How large a bar? 
A. There was aimed to be six inches, but once in a while it would 
slip longer. 
Q. About midway between the shoulder and hip, I suppose ? 
A. It was aimed to be on the loin, 
Q. Do you mean by the loin any space between the shoulder and 
hip, or just the short space in front of the hip? 
A. Between the shoulder and hip; that is about as close as I can 
come to it. 
Q. If it is on the ribs you call it on the loin? 
A. No, sir. 
Q. If it is on the ribs, pretty well towards the spine, do you call 
that the loin? 
A. No, sir; I would call nothing the loin that had a rib in. 
Q. Do you know there is a portion of the animal called the loin ? 
A. Yes. 
Q. And it lays on top of the animal, up along the spine, just in 
front of the hip? 
A. Yes. 
Q. Is it there where you say that bar was aimed to be, about? 
A. Yes, sir. Sometimes they would have to put it further back 
or further forward in branding in the chute. 
Q. That brand had been used ever since 1876 ? 
A. Yes. 
Q. The cattle company adopted the Holly brand, SS, and put a 
bar in front of it? 
A. Yes. 
Q. The SS was on the left side, and the bar was generally on the 
shoulder, was it not? 
A. Yes, sir. 
Q. That single T, where was that ? 
A. All those brands were on the left side, with the exception of 
BJ, and, if I remember right, it was on both hips. 
| Q. When you speak of the left side do you mean the space 
477 between the shoulder and the hip, or do you mean any- 
where on the left half of the animal ? 
A. It would-be anywhere on the left half of the animal if on the 
left side; but this was about midway of the side. 
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Redirect examination: 


Q. You say that these cattle were running through the chute; 
that you were looking at all of the cattle? 

A. Yes, sir. 

Q. In order that you might pick out the cattle belonging to this 
man that you were representing ? 

A. Yes. 

Q. Explain how that chute and corral was located. 

A. It was located with a large corral on the south and several 
little dividing pens on the north, and the mouth of the chute, of 
course, led from the big corral. 

Q. Explain to the jury what you mean bv a chute. 

A. A chute is a close place where no more than one animal can 
pass at a time, where they can be confined so as to brand them, 

Q. When they crowd into this chute they can go in there back- 
wards or forwards, and have to remain stationary ? 

A. Yes. 

Q. What was done with the animals as to branding? Would 
they be driven to the chute? 

A. Yes. 

Q. As these cattle were driven into the chute to be branded you 
had examined each and every one of them ? 

A. Yes. 

Q. If there had been any Oregon cattle branded there during 
that time would you have seen them ? 

A. I would; yes, sir. 


Recross-examination: 


Q. You only looked among Holly’s cattle to find these other 


ones ? 
A. That is all. 


2edirect examination: 


478 Q. What other cattle were branded there at that time be- 
sides the Holly cattle? 
A. None others. 


Amos CANTLEY, a witness for the defence, testified : 


Direct examination: 


Q. Where do you reside ? 

A. I eail Deer Trail my home. 

Q. What business are you engaged in? 

A. In the cow business. 

Q. How long have you been engaged in that business ? 

A. I have been engaged in that business for the last seventeen 
years. 


Q. Where? 
A. I have been engaged in it in Texas up to 1876. 


Q. And where since 1876? 
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A. 1876 I commenced work for Mr. Fine Ernest. 

Q. Where is Mr. Ernest’s ranch ? 

os Mr. Ernest’s ranch is twenty-five miles northeast of Deer 
‘ig. | Sn 

Q. What direction from the city of Denver ? 

A. It is a little north of east of Denver. 

Q. On what creek is it located ? 

On a branch of Big Beaver, what is called Mittimus creek, a 
littl stream that runs into Beaver. 

Q. What is your position as to Mr. Ernest’s herd of cattle? 

A. I have for several years been out and had charge of the outfit. 

Q. Acting as foreman for him ? 

A. Yes, sir. 

Q. Have you been continuously engaged for him since you came 
to Colorado? 

A. Except the summer of 1885. 

Q. How many years have you been in connection with Mr. Er- 
nest’s cattle ? 

A. I have been with Mr. Ernest eight years. 

Q. Where does Mr. Ernest’s cattle range as to the home ranch 
you speak of? 

A. We always call from the head of Beaver to the Platte river— 
Big Beaver, Little Beaver, Muddy, Bijou, and those streams—we 
call that the range. 

Q. Do you know where the C7 ranch is? 

A. Yes, sir. 
479 = Q. Who was the owner of that ranch in the year 1880? 
A. R. C. Bloom field. 

Q. How long did he continue to keep his cattle there ? 

A. They commenced moving their cattle in 1882. 

Q. So during the years 1880, 1881, and 1882 Bloomfield’s cattle 
_ were kept at the C7 ranch? 

Yes. 

Q. Where was the range of Mr. Bloomfield in connection with the 
range of Mr. Ernest? | 

A. They ranged together, worked together, branded together; all 
claimed the same range. 

Q. Did the cattle of Bloomfield, in the years 1881 and 1882 and 
up to 1883, at the time they were driven south, range over the same 
country Mr. Ernest’s did ? 

A. Yes. 

Q. In rounding up the pie cattle what outfits would be con- 
nected with the round-up? 

A. There was Cranmer’s outfit, C. Ring, and Ernest’s and Bloom- 
field’s and the DT outfit and the Mill Iron. 

Q. Who was the owner of the Mill Iron outfit in 1881 and 1882? 

A. Hitson. 

Q. After that who was the owner of the Mill Iron outfit? 

A. Quinlan owned the Mill Iron outfit for some few months. 

Q. Then who owned it ? 

A. C. B. Rhodes & Company. 
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Q. Known as what company ? 

A. As the Mill Iron Cattle Company. 

Q. Whenever they would handle any cattle in that country would 
these men all be engaged in handling cattle ? 

A. Yes, sir. We all worked together. When one outfit started 
out there would men from all the ranches cut in the same herd. 

Q. Is Mr. Ernest a large owner of cattle? 

A. Yes, sir. 

Q. About how many cattle did he own in the years 1881, 1882, 
and along there ? 

A. I could not say. 

Q. Can you give an estimate ? 


480 A. I suppose he must own twenty or twenty-five thousand. 
Q. That ranged 1 in this country ? 
A. Yes, sir. 


Q. Were you engaged in the round-ups in the year 1881? 

A. Yes, sir. 

Q. Where were you during the winter of 1880-1881 ? 

A. I was at the Hash-Knife ranch. 

Q. How far is that from the C7 ranch ? 

A. In the neighborhood of thirty-two or thirty-three miles. 

Q. What direction? 

A. It is a kind of northwest. 

Q. How far is the Mill Iron ranch or keadquarters from the C7 
ranch ? 

A. It was about three-fourths of a mile. 

Q. What was the distance from the C7 ranch to the headquarters 
of the 3-Ring outfit ? 

A. About 40 miles. 

Q. What is the distance from the C7 ranch to the DT outfit? 

A. It is about four and a half or five miles. 

Q. What other ranches are located as to headquarters in and 
about the C7 ranch? 

A. There isa number of sheep ranches. The Gildersleeve ranch is 
just above the C7 ranch, on the same creek, and Curry is right over 
on the Bijou, about three miles from there, and right up the creek is 
a solid mass of ranches—different sheep men. 

7 Do you know the Patterson ranch ? 

A. Yes. 
. And the Cross T Bar ranch ? 
. Yes, sir; they are all on the same creek that Bloomfield is on. 
. Just above there? 
Yes. 
Do you know what they call the Gildersleeve ranch ? 


Yes. 
. And the Witter’s ranch ? 
Yes, sir. 
And the Barnes and Sheppard ranch ? 
Yes. 
I ask you if they are not all located within a radius of ten or 
12 miles of the C7 ranch, the last ones I mentioned ? 
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481 A. Yes. 
Q. All of these ranches were represented by men owning 
cattle; were they not? 
; Yes, sir. 
_ And they ranged around about the Bloomfield ranch ? 
. All on the same range. 
And in rounding up would necessarily be together ? 
. Yes. 
What is the rule as to handling cattle in that sect. of the 


cou ntr y? 
Objected to. 


Q. State whether these men whom I have mentioned represent- 
ing these ranches were together when cattle were handled on that 
range? 

A. Yes, sir; they were supposed all to be there. 

Q. You said that you were with the round-ups of 1881? 

A. Yes. 

Q. State whether or not during the winter of 1880 and 1881 you 
were above the C7 ranch. 

A. I was at the C7 ranch on two or three different times. 

Q. During that winter? 

A. Yes, sir. 

Q. State to the jury the circumstances of your being there. 

A. When we quit gathering beef in the fall of 1880 it was stormy, 
and I turned my horses in Bloomfield’s pasture, and did not get 
them all when I got ready to go home, and I left two horses there, 
and I went back there to get my horses. 

Q. State whether or not during that winter you had occasion to 
ride over the range around about this ranch and through that sec- 
tion of country. 

A. Yes, sir; we had horses out that winter, and it was a hard win- 
ter, and we were looking after the horses all winter. 

Q. Were you well acquainted with aud familiar with the cattle 
that were ranging in that section of country ? 

A. Yes; I have been with them since 1876 on the range. 

Q. State whether or not during the winter of 1880 and 1881 
482 there was ranging about that section of country or about the 
C7 ranch at any time any Oregon or Western cattle. 

A. No, sir; I never seen any at all. 

Q. Did you ever see any cattle in or about that ranch branded 
with the T on the left side? 

A. I did not. 

Q. I am speaking now of the winter of 1880 and 1881. Did you 
ever see any cattle in and about the ranch during that time that 
were branded with a bar on the right side? 

A. I never did. 

Q. If there had been any number of such cattle on that range 
during that winter would you have seen them or not? 

A. I think I would, for when I was out I was looking after stock 
and looking at other stock, and I think I should have seen them. 
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Q. State, when you were riding on the plains, what was your cus- 
tom as to examining or looking after stock that would be on the 
plains. 

A. It was the custom, if we were out looking after stock, to look 
through all the stock that was there. 

Q. Is not that the business of a man engaged in that business ? 

A. That was my business. 

Q. You had nothing else to do? 

A. Nothing else to do. 

Q. Employed for that purpose? 

A. Employed to look after stock. 

Q. Explain about how many round-ups you have in that section 
of country. 

‘ A. We have different round-ups. In the spring we have a south- 
ern round-up. 

Q. How many round-ups during the year as to one particular 
section of country? 

A. We have two round-ups and a beef round-up. We gather beef 
after the first and second round-up is over; we gather beef on until 
the snow flies; until it gets late. ; 

Q. Then the round-up in the fall is called the beef round-up? 

A. Yes. 

Q. When does the general round-up occur? 

A. It generally commences about the first of May or April some 

time. 
483 Q. And when does it end, then? 
A. The eastern round-up generally takes five or six weeks. 

QQ. What do you call the eastern round-up? 

A. The round-up that commences on the Republican river and 
rounds the Republican river and up the Platte to the mouth of 
Beaver; up Beaver; down the Muddy. 

Q. Does that bring you around to about the C7 ranch ? 

A. Yes, sir; brings it right there. 

Q. And there the eastern round-up ends? 

A. It ends on the Muddy. 

Q. Where does any other round-up commence, as to the Platte? 

A. What is called the western round-up commences about 12 or 
14 miles below Denver, on the Platte. 

Q. And where does it end ? 

A. It ends about Byer’s, on the Bijou. 

Q. That would be about the C7 ranch ? 

A. It runs up by the C7 ranch, by the Muddy. 

Q. So that really the second round-up ends—the two round-ups 
end somewhere in the neighborhood of the C7 ranch ? 

A. Yes, sir; sometimes they end right there together. 

Q. Is not that land laid off by authority of the stockmen into 
districts known as round-up districts ? 

A. Certainly; they have programmes to work by. 

—. And these programmes are carried out each year ? 

A. Yes. 

Q. State to the jury about what time the fall round-up com- 
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A. As a general thing it commences along about August. 

QQ. And keeps on until snow flies? 

A. Yes. — 

Q. State what is the object of the spring round-up, and about how 
you handle cattle, as to looking after them closely. 

A. To drift the cattle all back on the range that they belong ; 
they are supposed to go to the outside and work towards home, 
and every man drifts his cattle back on what he calls his 

range. 4 
484 Q. Do you make what is called a clean gather of cattle at 
that time? 

A. Yes, sir. 

Q. Get all the cattle you could find? 

A. Yes, sir. 

Q. And what else is done in the spring round-up as to the calves ; 
what, if anything? 

A. They are branded before they are turned loose. — 

Q. When you get the cattle at home you turn in and brand the 
calves? | 

A. Yes. | 

Q. Shortly after that you commence the beef round-up ? 

A. Yes. 

Q. At the beef round-up state how you handle cattle, and for what 
purpose. 

A. We handle them the same way; we all work together; we cut 
in the same herd and brand our calves as we goalong, and hold the 
beef until we get to the ranch or wherever they want to separate. 
One man may take out his in one place and another in another, and 
they are all supposed to work together. 

Q. As the beef are gathered, if you get a sufficient quantity, they 
are shipped off? 


. Yes. 
Q. State whether or not in that section of country about the C7 


ranch and the country in which the cattle would range, whether 
there are many men engaged in the cattle business and in riding 
through the country from, say, the first of May until the fall, when 
the beef round-up ends? 

A. Yes, sir; as many men ride round the range there as any 
place. The Muddy is considered as good a stock country and as 
many cattle on.it as any part of the range. 

Q. How many cowmen are in saddle during that period of the 
year riding through that country ? 

A. I don’t know as I can come anywhere near that; there are so 

many different outfits--outfits from way down the Platte—and 
485 the Republican men come there. 

Q. State to the jury as near as you can an estimate of the 
number of men engaged in that section of the country during those 
seasons of the year. 

A. There is more than a hundred men passed through there. 
They do not belong there, but the eastern round-up comes through 
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there, the Republican men, and Frenchmen, down the Platte river. 
They all go through that country. 

Q. Is it not a fact that the different outfits I have spoken of em- 
ploy a great many riders called cowboys? 

A. Yes. 

Q. And they go to help swell the volume of men ? 

A. Yes, sir. 

Q. What round-up did you attend in the spring of 1881? 

A. I was on the southern round-up. 

Q. State what is called the southern round-up. 

A. It commenced that year at Cimarron station, on the Ar- 
kansas. 

Q. And what direction do you go from there? 

A. We worked up above the river, above Las Animas, above 
those creeks that run into the Arkansas, and fell back to the mouth 
of the Big Sandy, and worked up Big Sandy to River Bend, and our 
round-up broke at River Bend. 

Q. In 1881 about what time in the year did this round-up break 
that you speak of? 

A. In 1881, when I got into the train, it was about the 10th of 
July. 

, QQ. That is, you got back to your home ranch about the 10th of 
uly? 

A. We got back, branded our calves, and turned loose about that 
time. 

Q. Did you attend the fall round-up of that year ? 

A. Yes, sir; I was on the ranch as long as there was any one 
working. 

Q. What section of the country did you round-up over during the 
fall of 18817” 

A. We commenced down here on the Platte river; we rounded up 
the river, down Box Elder, Box creek, Kiowa, and generally over 

the range. 
486 Q. Would that include the range known as the C7 cattle 
range? 

A. Yes; as well as the range of Mr. Ernest and others. 

Q. You may state whether or not on that round-up there were 
any of Mr. Bloomfield’s men. 

. Yes, sir; there were some of Bloomfield’s men there. 

. State who had charge of those men. 

. If I mistake not they were travelling with the Mill [ron outfit. 
. Who was the head man for Mr. Bloomfield ? 

. Pierre Le Grange. 

. This was the fall of 1881? 

. I understand. : : 

. About how long were you engaged in that round-up; about 
when did it commence? 

A. I don’t remember the time exactly, but it commenced along 
the last of July, I think; the best of my recollection it was in the 
last of July. 

Q. Now, in the gather of cattle that was made during that round- 
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up, were the cattle that were rounded up eventually driven to any 
particular point ? 

A. No, sir; they were drifted back on the range. 

Q. State how you would do in regard to getting the beef out of 
those cattle. 

A. The cattle were all drifted into a certain place and bunched, 
and all the men that is working together they cut in the same herd 
that represents different outfits; some gets very few; they all cut in 
the same herd and hold in the same herd until they get around to 
their ranch or wherever they want to take their cattle out. 

Q. What do you do with cattle that are not beef cattle after you 
cut the beef cattle out? 

A. They are turned loose. 

Q. There were no cattle finally brought into the home ranch dur- 
ing that fall except beef cattle? 

A. The others were turned loose. ) 

Q. You would brand the calves and let them go? 

A. Yes. 
487 Q. What other outfits were engaged in that round-up be- 
sides yourself, representing Mr. Ernest and Mr. Bloomfield ? 

A. The Mill Iron outfit, the DT outfit, the S bar outfit, and a num- 
ber of others. 

Q. Was it not all of the cattlemen who had ranches in that sec- 
tion of country ? 

A. Yes, sir; and the Crammer men were there. 

Q. Do I understand you to say all these men travelled together? 

A. Yes. 

Q. Was there more than one round-up running in that section of 
country at that time? 

A. No, sir; that was the only round-up we knew anything of. 

Q. Do you recollect how many men Mr. Bloomfield had in that 
round-up? 

A. My recollection is he had but one man; that is my recollec- 
tion. 

Q. There was no other round-up running in that section ? 

A. No, sir. 

Q. Do you know of any other cattle being handled that fall after 
that round-up in the spring in that section of country except the 
beef round-up you speak of? : 

A. No, sir. 

Q. If there had been any other would you have known it ? 


Objected to. Objection overruled. 


A. It is supposed we should know all the round-ups that were 
going on, for that was our business. 

Q. Let me ask you, if any cattle are rounded up in that section of 
country or in any cattle country by any parties, if all of the stock- 


men interested in those ranges do not inspect the cattle and examine 
them ? 


A. Yes. 
Q. Is not that the universal custom in all cattle countries ? 


COMPANY (LIMITED) VS. JEREMIAH J. MANN. O20 


A. Yes. 

Q. You may state what brands of cattle were gathered by 
488 the Bloomfield representatives on that round-up for Mr. 
Bloomfield. 

A. They were the C7 cattle—the 7C cattle gathered in that 
round-up. 

Q. Now, in these round-ups, do all of the men who are present 
assist one another ? 

A. Yes, sir; we all go in to work in a herd; whatever we go to 
first—if I am working for the Hash-Knife outfit—-if I come to a C7 
or a Mill Iron stock he is cut out. 

Q. The same as you would cut your own ? 

A. We all work together. 

Q. All of these different representatives represent all the balance? 

A. Yes, sir. 

Q. Were there any other brands of cattle handled by Bloomfield’s 
men except those you mentioned ? 

A. No, sir; Isee them handle nothing but their own cattle. 

Q. State whether or not in this entire round-up you saw or ob- 
served any Oregon or Western cattle. 


. And how as to the Oregon or Western cattle ? 
Oregon cattle is larger cattle; they are large and rough-boned, 
tall cattle that stand up a good deal taller than ours. 

Q. Are you familiar enough with cattle to say that you would 
know these cattle when you would see them ? 

A. Yes. 

Q. State whether or not such cattle were handled at any time 
during that round-up. 

A. I never saw any. 

Q. State whether or not any such cattle were seen by you on that 

round-up anywhere on that range. 
489 A. [ have never seen them, except Metcalf had when we 
got back onto the Beaver a few cattle. 

Q. What were they ? 

A. A large, rough Oregon steers—old steers. 

Q. How were they branded ? 

A. MET on the left side. 

4 You say you saw no others except these ? 

A. No, sir. 

Q. Do you know what the Oregon brand was on the Metcalf 
cattle? 

A. No, sir; I do not. 

Q. Did they have some home-ranch brands ? 


A. No, sir; I never saw any of them. 

Q. Are you well acquainted with the different breeds of cattle ? 
A. Yes. 

Q. Do you know the Texas cattle from other cattle ? 

A. Yes. 

Q. Do you know the native American ? 

A. Yes. 

Q 

A. 
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| A. Yes; there were some of them that hada half circle on the 
HH left shoulder, but I don’t remember the brand. 
= Q. Do you know a man by the name of John Wagers ? 
ii A. Yes, sir. 
i] Q. Did you hear him testify here? 
ia . 
‘i A. Yes, sir. 
| Q. You may state whether or not, in the fall round- —? of 1881, 
| John Wagers was there. 
| A. Yes, sir. 
it . Did he travel with that outfit ? 
i! A. Yes, sir. 
: Q. Do you know of his handling any cattle known as Oregon or 
. ii Western cattle? 
i A. I do not. 
1 Q. Was he engaged in handling cattle the same as the balance of 
‘i you ? | 
| A. Yes. 
ti Q. Did you all camp together ? 
ye A. Yes. 
} Q. Cook together ? 
i A. Yes, sir. 
Q. Eat together? 
A. Yes. 
Q. And were together. If he had handled such cattle as you 


heard him state yesterday would you have known it? 

A. I think I surely would. 

—. If there had been, say, fifty Oregon cattle gathered at that 
time and put into the calvy would you have known it? 

A. Yes, sir. 

Q. Were there any such cattle gathered as that—any number of 
cattle of that kind? 

A. I would have known it. 

Q. (Question repeated.) 

—. I did not see an Oregon brute in the herd; I never saw one 
on the round-up. 

Q. Where were you in the spring round-up of 1882 ? 
490 A. I was on the Western round-up. 
Q. Where did it commence ? 

A. On what is known as Cheesman’s, 12 miles from Denver. 

Q. Where did that round-up extend? 

A. It worked over the same country as we always worked over— 
down the Platte and up Box Elder and across the Kiowa and down 
Lost creek. 

Q. Does that take in the C7 range? 

A. Yes, sir. 

Q. You may state, if you please, about how many men were en- 
gaged in that round-up. 

A. In 1882 I don’t know as I could come very close; there was 
no large body of men; I suppose probably 25 or 30 men _ I don’t 
remember the number; I don’t know. 
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Q. Were the ranches in that section of country which we have 
been talking about represented in that round-up ? 

A. Yes. 

Q. About how long were you engaged in that round-up? 

A. We commenced about the first of May, and I think it lasted 
twenty or twenty-five days; in that neighborhood ; I could not state 
exactly. the number. | 

Q. How far was it as to the gathering of the cattle—as to whether 
it was a clean gather or not? 

A. We were supposed to have a clean gather. 

Q. Such as usually is made in the spring round-up ? 

A. As clean as an outfit can gather them. 

Q. State whether or not Mr. Bloomfield was represented in that 
‘round-up. 

A. Yes, sir. 

. Q. Who was present representing him in that round-up, if you 
now ? 

A. In the spring of 1882 Hank Carr. 

Q. State, if you please, what stockmen cut their cattle into the 
same calvy with the Bloomfield cattle. 

A. There was Cranmer, Ernest, Bloomfield, Mill Iron, DT, and 
some other brands down the river done all their cutting the same 
time. 

Q. State what you mean by cutting into the calvy ? 
491 A. They were all short of hands, not getting a great many 
cattle, and they all put their cattle together and worked to- 
gether. 

Q. What is the main bunch of cattle called as you round them in 
together before you begin cutting? 

A. We call it the round-up. 

Q. As you cut those cattle out and hold them in small bunches 
what do you call the small bunches? , | 

A. We call them calveys. 

Q. The different men you mention with Bloomfield all calvied to- 
gether? 

A. Yes. 

(). Did these men, representing these different outfits, work to- 
gether, each for the other? 

A. Yes. 

Q. The same as you describe in the fall round-up ? 

A. Just the same. : 

Q. Where did that calvy that you speak of, with which Bloom- 
field was connected, finally break up? 

A. It was turned loose on the Muddy. 

Q. Were all the representatives of these different men there ?- 

A. Yes, sir; and the cattle were all turned loose. 

Q. You may state whether or not in that spring round-up of 1881 
any one representing the Bloomfield outfit gathered any Oregon or 
Western cattle. 

A. No, sir. 

Q. Were there any Oregon or Western cattle gathered ? 
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A. No, sir; we had none in our calvy at all. 

Q. Were there any cattle gathered into that calvy by any one 
that were branded with a T on the left side? 

A. No. 

Q. Any branded with a bar on the right side? 

A. No, sir; no bar. 

Q. If such cattle had been gathered into that calvy would you 
have known it? 

A. Yes, sir; for I ran the calvy and brought it from where we 

commenced on the Cimarron river up to the head of Beaver. 

492 Q. What do you mean by saying that you ran the calvy ? 

- A. The men with it were in the wagon which I was in 
charge of. 

Q. You were captain of the calvy? 

A. Yes, sir. 

Q. Where were you in the fall round-up of 1882? 

A. I was on the range—right on this same range; we worked the 
same range over, gathering beef all over the range. 

Q. Was it about the same country that you have described in the 
fall of 1881? 

A. Yes, sir; we worked the same. 

Q. State whether or not Bloomfield had representatives with that 
round-up in the fall of 1882. 

A. Yes. 

Q. What were they doing with their cattle that fall ? 

A. They were branding their cattle and holding their beeves. 
The fall of 1882 they were to turn over cattle, my understanding was, 
and they were gathering their cattle—putting them in pasture, in 
the fall of 1882. 

Q. Was it a fact that in the fall of 1882 the Bloomfield outfit and 
their representatives were making a clean gather of all their cattle ? 
_ A. Yes, sir; we were supposed to gather everything we could get 
in the fall of 1882. 

—Q. — they got over the same country you have described ? 

A. Yes. 

Q. Were you with that outfit ? 

A. Yes, sir. 

Q. From the time you commenced ? 

A. Yes, sir; I was on the range all the time. 

Q. State about how many cattle were gathered by the Bloomfield 
outfit during that fall. 

A. I don’t know as I could come very close to it. They had quite 
a little herd ; I suppose probably 12 to 13 hundred ; something like 
that. I don’t know exactly the number. 

Q. But they were pappnees to gather everything as far as the C7 
cattle was concerned ? 

A. They gathered everything they could find. 
493 Q. ata what brands were gathered for the Bloomfield 
outfit ¢ 

A. C7, 7C, and SD bar. 

Q. Who had formerly been the owner of the SD bar? 
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A. Stewart, I think, was the owner. Charlie Stewart was the 
manager before Bloomfield bought the cattle. 

Q. State whether in that fall round-up, in the gathering of those 
—— for Mr. Bloomfield, there was gathered any Oregon or Western 
cattle. 

A. No. 

hg Was there any cattle gathered branded with a T on the left 
side? 

A. No, sir. 

Q. Or a bar on the right ? 

A. No, sir. 

Q. At the close of that round-up what was done with the Bloom- 
field cattle ? | 

A. At the close of the round-up they were branded. 

QQ. Where were they driven to before being branded ? 

A. They were driven to pasture and turned into the Bloomfield 
pasture. , 

Q. How much of a pasture was that? 

A. Only a small pasture. I suppose it has probably a twenty or 
25 mile fence. 

Q. So that it would be six or eight miles square. Where is that 
located as to the C7 ranch ? : 

A. It is located at the C7 ranch. 

Q. — you present at the putting of these cattle into the pasture ? 

A. Yes. | 

Q. Did you see them all before they were put in the pasture? 

A. Yes, sir; I helped put them in the pasture. 

Q. Did you examine them after they were put in the pasture? 

A. Yes, sir; and put a lot of beef in with them. We rounded 
them up; everything in the pasture was rounded up; first cut our 
beef out, and everything was looked through. 

Q. Were there any Oregon or Western cattle in that pasture ? 

A. No, sir; I never seen one put in there. 
494 Q. Where did you cut your beef out—in the pasture or out- 
side ? 

A. In the pasture. 

Q. How long were you engaged in riding among those cattle and 
cutting out the beef? 

A. We were pretty well on to half a day. 

Q. You had good occasion to see all these cattle? 

A. Yes. 

Q. After they were put in the pasture what was done with these 
cattle ? 

A. They were taken out in bunches and drove down to the Mill 
Tron ranch. | 

Q. How far is that? 

A. Something like a mile; drove down there and run through 
the chute and branded. 

Q. What brand was put on them ? 

A. SS. 

Q. What outfit was it supposed to belong to? 
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. To the Arkansas Valley Land and Cattle Company. 

. About what time was that branding done? 

. It was done in October. 

. Did you see those cattle branded ? 

. I saw the most of them branded; I did not see them all 
branded. : 

Q. Do you know about how long that branding lasted-? 

A. It lasted about six or seven days. 

Q. Would it have been possible to have gone out in that country 
and got any other cattle and brought in there during the time of 
that branding ? | 

A. There were a great many cattle running right round the 
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ranch. 
Q. I mean in the round-up. 
A. No, sir. 
Q. You think it lasted six or seven days? 
A. Yes. 
. How many men were engaged in that? 
A. There was some seven or eight or nine men. 
2. Were you familiar with the cattle that were round about this 


pasture at that time ? 

A. Yes. 

(. Were there any Oregon cattle there ? 

A. No, sir. 
495 (. After the cattle were branded SS what was done with 
them ? | 

A. They were turned loose. 

Q. Where? 

A. Turned loose there. 

Q. On what is known as the Muddy? 

A. Yes. 

@. At what ranch ? 

A. Right there where they were branded. 

(. Where were you during the spring round-ups of 18838 ? 

A. I was south, on the southern round-up. 

Q. So that you did not come in contact with those cattle in the 
spring of 1883 ? 

A. No, sir. 

Q. Where were you during the usual fall round-up of 1883 ? 

A. I was on what is called the range on the Beaver. 

Q. Who was handling those cattle when they were gathered in 
the fall of 1882—I mean the Bloomfield cattle—as foreman ? 

A. Monk. 

Q. I am speaking now of the fall of 1882. 

A. Pierre Le Grange. 

Q. “ the fall of 1883 you say you were on the usual round-up ? 

A. Yes. 

Q. Was Bloomfield represented in the fall round-up? You were 
south in the spring and did not come in contact with the cattle ? 

A. We only found but very few, and we brought them back up 
to their range for Mr. Bloomfield. 
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Q. You say you rounded up over the same country in the fall 
round-up ? 

A. Yes. 

2 a Mr. Bloomfield represented in that round-up ? 

. Yes. 

Q. Who was his foreman ? 

A. Sam. Monk. 

Q. What was being done with the cattle then ? 

A. They were gathered and put in the pasture. 

Q. What cattle did they gather for Bloomfield during that round- 


A. The SS cattle, C7, 7C, and SD bar. 

Q. This would be what cattle ? 

A. They were Bloomfield’s, I suppose; individual cattle, 
496 and the SS cattle belonging to the company. 

Q. The C7 and the 7C bar is what was left on the range, 
that were not gathered in 1882? 

A. Yes. 

Q. Do you know how many of the C7, 7C, and SD bar cattle 
was gathered that fall by Monk ? 

A. I think in the neighborhood of six hundred. 

(. Did you see those cattle ? 

A. Yes. 

Q. Were you present when they were gathered ? 

A. Yes, sir. 

Q. Do you recollect whether Mr. Wagers was present that fall or 
not? 

A. He was on the range that fall. 

Q. The fall of 1883 ? 

A. Yes. 

Q. Do you know whether he travelled with the same outfit you 
did ? 

A. He was with us part of the time. 

Q. Were you, during that round-up that was being made, with 
the Bloomfield outfit during the entire round-up? 

A. Yes. 

Q. And you say part of the time this man Wagers was there ? 

A. Yes. | 

Q. Do you know of his having anything to do with the handling 
of those cattle? 

A. I do not. 

Q. Of the six hundred gathered about how many of the SS 
branded the year before was gathered ? 

A. I don’t know as I could come very close. I suppose there.was 
in the neighborhvod of a thousand, or maybe a little more ; I don’t 
know exactly. 

Q. During that fall was there gathered by the Bloomfield outfit 
or put into their calvy, or the calvy that you were with, any Oregon 
or Western cattle ? 

A. No, sir. 

Q. Any cattle branded T on the left side or bar on the right? 

42—147 
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A. No, sir. 

Q. What was done with those cattle—where were they driven 
after you had rounded up over the country the C7 and the SS ? 

A. They were driven to Bloomfield’s ranch. 
497 Q. Were they put in the pasture ? 
A. Yes. 

Q. What was done with the C7 cattle which were gathered what 
had not been branded the year before? 

A. They were branded at the Mill Iron ranch. 

Q. Did you see all of these cattle after they were put in the past- 
ure? 

A. Yes. 

Q. Were you among them? 

A. Yes, sir. 

Q. State whether there was any Oregon or Western cattle among 
them. 

A. No, sir. 

Q. Was there any T on the left side or bar on the right cattle 
among them ? 

A. No, sir. 

Q. How were the six hundred you speak of, known as the C7 cat- 
tle, branded ? 


A. They were branded SS, the same as they were the fall before. 
Q. After they were branded what was done with those cattle ? 

A. They were drove to the Arkansas. 

Q. Were you present at the branding of those 600 cattle ? 

A. Yes. 

Q. Did you see them branded ? 

A. Yes. 

Q. State whether you heard the deposition of Sam. Monk. 

A. No,sir. 

Q. 


Were there any Oregon or Western cattle among the 600 that 
were branded ? 

A. No, sir. 

Q. Any T or bar eattle ? 

A. No, sir. 

Q. Did you assist in the branding of the 600? 

A. Except I was there, I put a brand on a few, but we were brand- 
ing calves. 

Q. After these cattle had been branded—the 600—what was done 
with them, as to the balance that were in the pasture? 

A. They were put back in the pasture, and all rounded up. 

Q. What for? 

A. They were rounded up to take to the Arkansas. 

Q. a re if anything, was done with the beef in that out- 

fit ? 


498 A. They were Bearer up, and the beef was kept out and 
Jeft in the pasture. 
Q. I understood you tosay that all of the SS cattle—those branded 
in 1882 and 1883—were rounded together and beef cut out that was 
in that outfit? 
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A. Yes. 

Q. Did you assist in the cutting out of that beef? 

A. Yes. | 

Q. Do you recollect about how many beeves were cut out? 

A. I do not, exactly ; there were not a great many; I suppose 
probably 200 or maybe over ; I don’t remember the amount. 

Q. In cutting out the beef—any of the beef that was cut out in 
the fall of 1883—was there any Oregon or Western cattle among 
them ? 

A. No, sir. 

Q. Then what was done with the balance after the beef were cut 
out? 

A. They were drove to the Arkansas. 

Q. Do you know who drove them to the Arkansas ? 

A. Sam. Monk drove them. 

Q. Did you see them before they started ? 

A. Yes, sir. 

Q. Were there any Oregon or Western cattle among them ? 

A. No. 

Q. Any T or bar cattle, such as I have been speaking of? 

A. No. 

. Did you afterwards see that bunch of cattle on its way to the 
Arkansas ? 

A. Bv Hugo. 

Q. About how far is that from the C7 ranch. 

A. It is in the neighborhood of 90 miles; I don’t know the dis- 
tance. 

Q. What is the distance from Hugo to the Holly ranch ? 

A. I don’t know the distance exactly. 

Q. About how far is it? 

A. I suppose it is something over a hundred miles; I don’t know 
the distance. 

Q. The drive that would be made from the C7 ranch to the Ar- 
kansas ranch would be 180 or 190 miles? 

A. I suppose so. 

Q. State the occasion of your seeing cattle at Hugo, what you went 

there for, who was with you, and what their business was. 
499 A. I went down there to work, to gather what few were left 

down there ; I was with the OZ outfit, and the beef round-up 
was just above Hugo, and we saw the herd coming over the bluffs, and 
it was in the afternoon, and we got through work, and there was Joe 
Taylor, who was running the KP outfit, and Mooney, running the 
OZ outfit, and we wanted to look at the cattle to see they did not 
pick up any of our cattle on the range, and they were rounded up 
above Hugo. 

Q. Who had charge of the Bloomfield cattle ? 

A. Sam. Monk. 

Q. State what vou did. 

A. And we rounded the herd up, and we looked through it as close 
as we could, and cut what few cattle that did not belong to the herd 
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out, and they laid over all that night, and we left them and went 
back to our outfit. 
Q. State whether or not, at that time, there was any Oregon or 
Western cattle in that bunch ? 
No. 
Q. Was there any cattle branded T or bar ? 
A. No. 
Q. Is that the last you ever saw of those cattle? 
A. Yes; I never saw them after that; we were working up the 
creek and the herd was moving down the creek. 
Q. After that time Mr. Bloomfield’s cattle had all been-driven out 
of that country ? 
A. All that could be gathered. 
Q. Was there a few on the range yet? 
A. Yes, sir. 
Q. Do you know when they were gathered ? 
A. Some gathered last year. 
"4 Did you gather over that country in 1884? 
A. Yes. 
Q. Do you know about what number of the Bloomfield cattle was 
gathered in the country in 1884 ? 
A. No; but there were some few gathered. 
Q. You cannot state how many? 
A. No, sir; I could,not say how many. Very few. 


500 Recess. 


Cross-examination : 

Q. I understand you to say that you are the foreman of Mr. Fine 
Ernest ? 
. I did not say it. 
. What are you? 
. Iam working in the outfit. 
. Working for Ernest ? 
Yes. 
With whom were you employed in 1881? 
Ernest. 
In what capacity—foreman or cow-puncher? 
Yes; I had a bunch of men and a wagon. 
You were not the first general foreman, were you ? 
No, sir; I had a wagon out on the range. 
That i is, you had his wagon? 
Yes; I was out with his wagon and ran it what time I was 
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And controlled that bunch of men running with that wagon ? 
. Yes, sir. 

. How many men? 

I declare I don’t know; only a few; three or four. 

Do you recollect their names ? 

Of hisown men? What year? 

1881. 
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A. In 1881 there were Bob Clark and Hank Carr at first; and 
then there were others afterwards worked at the river; there were 
afterwards sent down. 

Q. Namely? 

A. After we had got up towards the head of the range there was 
Ben. Lawrence and Charlie Cowden; I think that was all; I don’t 
remember of any others of Ernest’s. 
is all you recollect of at that time? 

. Yes. 

Any others whose names you do not remember? 

. Of Ernest’s men? 

Yes, 

. No; I don’t think there were any others. 

. Do you recollect any other men that you worked with at that 


EPoPpope 


time that were not Ernest’s men ? 


A. Yes, sir. 
Q. Who? 
A. Mr. Henry Trask was with me, and Johnny Sample. 
501 Q. You have mentioned the names of four of Ernest’s men 
that you had control of? 

A. Ernest’s men and the men that boarded at the wagon. 

Q. I am speaking now of Ernest’s men; you have mentioned the 
names of four of them; do you remember any others ? : 

A. No, sir; I think there were no more of Ernest’s men down 
there. 

Q. For a long time you had only two men and then you had two 
more? 

A. Two more came down. 

Q. And that was all ? 

A. They were all of Ernest’s men. 

Q. At what time did the other additional two, Ben. Lawrence and 
the other man, come in? 

A. They came down to us; I don’t remember the time; about 
the 10th or 15th of May. 

Q. That is about the time the round-up began, was it ? 

A. No, sir; we commenced work the first of May. 

Q. And about the 10th or 15th two additional men were sent to 
you? 

A. Yes. 

Q. And you worked on what is called the southern round-up ? 

A. Yes. 3 

Q. That is down on the Arkansas? 

A. Yes. 

Q. How far from the C7 ranch ? 

A. I don’t know; it is quite a ways. We commenced at Cim- 
arron station. 

Q. 150 miles, ain’t it? 

A. It is a good deal further than that. 

Q. 200, ain’t it? 

A. I guess it is all of 200 before we commenced work. 

Q. Did you ride much at that time? 
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. I was supposed to ride every day. 

Did you ride up towards the Platte river ? 

That round-up ? 

Yes. 

. Not until that round-up was over. 

During that round-up you did not ride up towards the Platte 
at all ? 

A. Well, we were with the party that worked on that round-up. 

Q. That particular round-up included what country ? 
502 A. The southern round-up includes the southern country, 
the Arkansas, Horse creek, Adobe, Big Sandy ; breaks off at 
River Bend. 

Q. About what are the dimensions of the country you rode over, 
east and west and north and south; how many miles? 

A. I do not know the distance from River Bend to the Arkansas 
river; we commenced at Cimarron station, and we worked a creek 
at a time until we wound up. 

. Cimarron is on the south side of the Arkansas ? 

. On the north side; it is Cimarron station, not Cimarron river. 
I am speaking of Cimarron river. 

No, sir; Cimarron station we commenced work. 

You did not work any on the Cimarron creek ? 

No, sir; I was not south at all. 

You did not go south of the river? 

. I was not over there at all. 

You have not told us yet about how far north you worked from 
the Arkansas river on that round- -up. 

A. River Bend, where we broke up, was the furthest north we 
were. 

Q. How far is that from the South Platte river? 

A. [t must be in the neighborhood of 80 or 90 miles. 

Q. About the same distance from the C7 ranch. 

A. No; from River Bend it was about 50 or 55 miles, I guess. 

Q. So that, during the opring of 1881, you were not in ‘the vicinity 
at all of the Bloomfield ranch ? 

A. No, sir; I was not, not until after, until the middle of July, I 
suppose. 

Q. And you do not know anything about what cattle there were 
seen or found during that round-up in that vicinity at all, do you? 

A. That spring of 1881 I knew nothing about it; I was not 
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Q. So that if there was one or two thousand cattle of a particu- 
lar description up there you do not know anything about 


them ? 
503 A. Ido not know anything about what was doneon the 


round-up there. 
Q. When did you begin to work the ranges on, in, and about the 


C7 ranch in the year 1881? 

A. It was along the middle or latter part of July. 

Q. What were you doing there? . 

- Gathering beef, branding calves, and working the range gen- 
erally. 
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Q. Now, when the spring round-up is made and people find all 
the cattle that they can in that round-up, each owner takes his cat- 
tle and drives them to his range and turns them loose? 

A. Yes, sir; that is my understanding. 

Q. So that when the beef round-up begins the cattle are tolerably 
well bunched on their own ranges, are they not ? 

. Yes; they are supposed to be on the range. 
In looking for beef you were looking for Ernest’s beef? 
. We all worked together. 
. (Question repeated.) 
Certainly we were. 
In the beef round-up of 1881 ? 
Certainly. 
ae were looking for Ernest’s beef ? 
es. 
And you went in among Ernest’s cattle? 
. Our cattle were all turned loose together ? 
Who is “ our ?” 
There is Cranmer, Ernest, Bloomfield, and the Mill Iron ; they 
all worked the same range. 
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Q. And you went among these cattle to look up Ernest’s beef. 
A. We rouned up the whole range. 
Q. What do you mean by the whole range ? 
A. I mean that portion of the country. 
Q. What is that portion of the country ? 
A. It is what they claim as their range. 
004 Q. Whose range? 


A. Those men’s range I have mentioned. 
Q. Mention them again—Cranmer, Ernest, Bloomfield ? 
A. You surely have it by heart this time. 
Q. I want them by head. 
A. I told you once. 
Q. Ernest, Cranmer, Bloomfield; is that it? 
A. Yes, sir; and others. 
Q. Who is others ? 
A. The Mill Iron outfit. i 
Q. Who owned the Mill [ron outfit ? 
A. C. B. Rhodes owns it now. 
Q. Who owned it in 1881 ? 
A. Hittson. 
Q. Whose else cattle did you look among ? 
A. I looked among the cattle that were on the range. 
Q. About how much country did you look over to look for beef 
when the cattle had all been brought and bunched together ? 
A. I was from the head of Beaver to the Platte river. 
Q. How far is that ? 
A. It is some 85 or 90 miles. 
Q. Give us the other boundary. 
A. And I was from down here below Denver, down below the 
mouth of the Beaver, and beyond the mouth of the Beaver. 
Q. How many miles? 
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A. I suppose 80 or 90 miles. © 

Q. Did you not see any of the cattle bunched together in the 
round-ups of 1881 in those ranges and then turned loose at all until 
you went up there to look for beef? 

A. In these ranges here ? 

Q. The ranges you have spoken of—Bloomfield, Cranmer, Mill 
Tron. 

A. In the spring of 1881? 

Q. Yes. 

A. I told you I was not there then. 

Q. When you went there to look for beef you did not see any of 
the cattle except those which were brought together in the general 
round-up of 1881 and turned loose? 

A. Yes, sir; we saw the cattle that belong up in this country here 

that were left on the range. 
505 Q. In the general round-upof all the cattle which takes place 
first in the season are there or not certain round-up districts ? 

A. Certainly there are. 

Q. In those particular districts how many places are the cattle 
brought together in—one place or half a dozen ? 

A. It is owing to how large the district is. 

Q. You know the number of the district that Bloomfield was in ; 
is he in 9 or 10? 

. I forget the number of the district. 

Do you know what the size of it is? 

. No, sir; Ido not. I know the country. 

Do you know the boundaries of it? 

Yes. 

What were they ? 

The western hunt up here hunts that range and also does the 
eastern hunt. 

. Iam asking you for the size of it, the boundaries of it. 

A. I told vou I did not know. 

Q. You do not know the boundaries ? 

“A. I do not; I know the western district runs from the K. P. road 
to the mouth of the Bijou. 

Q. How far is that ? 

A. The mouth of the Bijou runs into the Platte river. 

Q. How long is it ? 

A. I do not know. 

Q. In that particular district in which Bloomfield’s C7 ranch is 
situated, when they had the general round-up in the spring, how 
many places did they bunch the cattle for the owners to look after 
them and take them out? 

_A. Do you suppose I kept account about how many round-ups we 
make in a district. Do you suppose I am supposed to know and tell 
how many round-ups there are In a district? 

Q. Yes. " 

A. Well, I do not. 

@. Then I am mistaken, ain’t I? 
506 A. You are mistaken if you think so. 
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Q. You were not, then, at every one of them ? 

A. I was at every one of them. 

Q. Then you ought to know something about the number. 

A. It took us some twenty or twenty-five days to make the hunt. 

Q. How many places do they bunch them together in a certain 
district ? 

A. I told you I did not know. 

Q. I ask you now again during those round-ups if you were at 
every bunching that was made of these cattle? 


A. I was with the round-up and with every bunch. 

Q. Tell the jury about how many you think they made. 

A. I shall not do it, for I do not know. 

Q. Could you come within six or seven of it ? 

A. I could not come, I suppose, within twenty-five. I have no 
idea. : 


Q. You have not any idea at all? 

A. No; sometimes we round up twice a day, and sometimes once 
a day. 

Q. When you round up once a day or twice a day you bunch 
them all together, and do the owners of the cattle then go into these 
bunches, look for their cattle, take them out, or carry them away 
or send them away ? | 

A. If they owned a brand they did—the men gathering the cattle. 

Q. So that in the round-ups in a certain district they would bunch 
them together in a number of places, and the owners will ride into 
the bunch, cut out their cattle, and carry them away ? 

A. The men that is gathering the cattle. 

Q. The men that own the cattle or their representatives ? 

A. Yes. 

Q. You acted for Mr. Ernest? 

A. Yes. 

Q. And when in these bunches you would find any of his cattle 
you would take them out and either drive thein away or send them 
away ? 

A. Yes. : 

Q. Did you drive any away yourseli or send them off by your 

subs. ? 
007 A. I drove them myself. 

Q. And before you got back you did not know how many 
bunches had been made or how many cattle had been taken out by 
other people? 

A. When we drive them off we drive them to the next bunch. 
We don’t round up and take out a bunch of cattle and drive them 
to the ranch. We keep them right with us. 

Q. You know nothing about what occurred or what was found in 
the spring round-up or early summer round-up of 188] on the Bloom- 
field ranges? 

A. I know nothing about the round-up that went on on the Bloom- 
field range in the spring. 

Q. When you went to work in the summer of 1881 to hunt for 
beef you worked for the Bloomfield outfit, you say ? 

43—147 
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A. Yes. 

Q. Do you know whether Bloomfield sold any beef that year at 
all or not? 

A. They had beef there. I do not know what they sold. 

Q. Do you know whether they sent any away or sold them at all— 
the Bloomfield outfit? 

A. I don’t. I know they had beef cut out. 

Q. Do you think men would go and hunt for beef when they 
don’t want to go and sell it? 

A. It ain’t customary, I don’t think, for a man to cut out his beef 
and not sell it. 

Q. Was Bloomfield gathering any beef cattle in 1881 at all? 

Ans. His men were. 

Q. Then I suppose if he gathered them with his men he gathered 
them himself, did he not—that is to say, he gathered them if he 
sent men to gather them? Are you positive now that in 1881 he 
gathered beef cattle in the general round-up? 

A. I was with the round-up, and we were supposed to be with 
every 

Q. I ask you if you were with every round-up or bunching that 

occurred in the beef round-up of 1881 ? 
508 A. I was; that we rounded up. 
Q. Who do you mean by “ we?” 

A. I mean that I was with the crowd, with the round-up of men 
that worked. 

Q. And you were at every bunching where any cattle were cut 
out? 

A. I was not away; I had no occasion to be away. 

Q. Then you must have been there, were you not, at every bunch- 
ing of cattle and cutting out of cattle? 

A. Yes. 

Q. And you watched Bloomfield pretty closely to see what cattle 
he or his men took out of the bunch ? 

A. I did not. 

Q. Then you cannot say what he did take out ? 

A. I cut as many of them as any other one man, I guess. 

Q. Did you see every animal his men cut out of the beef bunches ? 

We kept therm: for ten or twelve days, I should say, so I stood 
winia over night. 

Q. How many times did you bunch these cattle in the beef round- 
up? 

J I do not know, sir 

Q. Do you think you ‘bunched them as many as twice? 

A. Bunched the beef we had taken out. Do you mean out of the 
round-up ? 

Q. Yes. 

A. We bunched them every night. 

Q. Do you remember how many times Bloomfield’s men cut cat- 
tle out of the bunches ? 

A. They never cut any cattle out of the bunches until we got into 
the ranch. 
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Q. Whose range? 

A. Into the men’s range where their cattle range. 

Q. Which men’s range ? 

A. We turned loose in on the Muddy. 

Q. The C7 ranch ? 

A. We did not turn loose direct at the ranch, but up on the creek. 

2. a bunched them every night and night-herded them ? 

A. Yes 

Q. Held them during the night, and when you got them to the 
Muddy oe fellow went in and cut out his own particular cat- 

tle? 
509 A. Yes, sir; what cattle they wanted. 
@. You cut out for Ernest ? 


A. Yes. 

@. Who cut out for Bloomfield ? 

A. Bloomfield’s man. 

Q. Who were they ? 

A. In 1881? 

Q. Yes. 

A. He had Pierre Le Grange. 

Q. He was his first and best man ? 

A. Pierre Le Grange, I believe. That is all I know. 

Q. How many men were working for Bloomfield on that occa- 
sion { 

A. On that hunt I think he is the only one I remember ; I don’t 
remember. 

Q. Did you help him cut out any cattle? 

A. Yes. 

Q. At what place—on the Muddy ? 

A. I helped him to cut out cattle at different places. 

Q. But never cut out any until you got to the Muddy ? 

A. I helped him cut out his cattle. 

Q. Iam speaking of the time when you got to the Muddy and 
each fellow took his own cattle. Did» you help him cut his out on 
the Muddy ? 

A. No. 

Q. Did you watch every one he took out’ ? 

A. I don’t know as I did. When we got through we looked 
through the bunches. Itis customary, after each man cuts a bunch 
out, all bunches going to be taken away are looked at. 


Q. Did you look? 
A. Yes. 
Q. Did you look at the one Pierre Le Grange took away ? 
A. Yes. 
Q. How many did he take away ? 
A. Very few. 
Q. How many is that ? 
A. 1 ain’t supposed to know the number of cattle that men cut 
out. 
-  Q. Did he take away five or six? 
A. Yes; more. 


. ne te SARS P 
~e Seeieomeael 


. se 4 
i 
EE 
a 
Pa 
ca 
= 
= 3 3 
. o 
. e 
Fei 
= A 
Sy 
a 
ae 
bt - 
a 
Me 
= 3 
& 
3 
' 
i 
f 
& 
€ 
PY 
» 


| 
ft 
i 
he 


oa: 9 
ati 
if 
245 
tt 
aot 
38 
j 
7 
j 
; 


Mens 


a 
OY Te Aatard Bh VIM 


2% 

2% 
Ses 
i} 


Perr rIIn a PRPEP HT 
~ Lat NC ANU RET, . 


340 THE ARKANSAS VALLEY LAND AND CATTLE 


@. Did he take as many as twenty ? 

A. I guess something like that ; not many. 
510 Q. Just about that? 

~A. I do not know how many; heonly took asmall bunch. 
What time of the year was that that Pierre took away twenty ? 
. I don’t know. 

August or September or October ? 

. It may be the last of August or September. 

When did you begin to hunt for the beef? 

We commenced in July. 

. What time? 

I don’t know exactly. 

Say about the middle? 

. The middle to the 20th. 

. And you kept at work about six weeks, two months, or three 
months? 

A. We worked right straight on until snow; there was no vacation 
in our hunting; when we got off of one creek we went to the other. 

Q. What time dia the snow fly in 1881 ? 

A. I don’t know that; I guess we worked until up in November 
some time. : 

Q. I understood you to say that you went to work on the beef 
round-up some time in July, and you worked all the beef that you 
could find into one herd ; you night-herded them every night until 
you finally got them over the Muddy, and then every man took his 
own beef and went his own way with it? 

A. We drove them there, and what beef they wanted to sell was 
taken out. 

Q. What time in the year did you get to the Muddy when every 
man took his own beef? 

A. I could not say. 

A You do not know how long you were engaged in that business 
at all? 

A. We were four or five weeks on that hunt. 

Q. When did you go and institute another hunt? 

A. We worked righton; we did not lay over a day ; as quick as 
we got our calves. 

Q. How many times did Pierre Le Grange cui cattle out 
511 of your beef herd for Bloomfield ? 
A. I could not say; he worked all over the range. 

Q. And in all his cuttings how many did he cut out? 

A. I do not know, sir; I ain’t supposed to know how many. 

Q. Can you give within a hundred and fifty of it? 

A. I don’t know as I could. 

Q. You looked to see they had the C7 brand on them, did not 
you? 

A. No, sir; I don’t know as I particularly looked to see the C7; 
I never see him cut anything but that. 

: Q. If you did not look for the C7 brand what brand did you lovk 
or ! 
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A. When we look through a man’s herd we are supposed to cut 
everything out of it that did not belong to him. 

Q. When you looked through the herd for the purpose of cutting 
— * hat does belong to a man you look to see what his brands 
are ‘ 

A. Yes. 

Q. When you helped Pierre cut out cattle in the beef round-up 
in the fall of 1881 did you look to see what brands the cattle had 
on? 

A. If we did not how would we know how to cut them out? 

Q. You did do it? 

A. Certainly. 

Q. And you always saw the C7 brand ? 

A. On the C7 cattle. 

Q. Did you see any other brands on the cattle that Pierre Le 
Grange took charge of except C7? 

A. No, sir; I did not. 

When you saw that you were satisfied ? 

. That is all that I ever heard him claim. 

. The C7 was on the left side ? 

Yes. 

And when you saw that on the left side you never turned the 
animal around to see what was on the right side ? 

A. No, sir. 

Q. In the fall of 1881 how many cattle had Ernest ? 

A. I don’t know, sir; I ain’t supposed to know how many cattle 

Ernest had. 
512 Q. About how many did he claim to have? 

A. I think he claimed twenty or twenty-five thousand. 

. About how many did Cranmer claim to have? 
. I don’t knew; I never heard him. 
. Was he a large cattle-owner? 
. He had a good herd. 
. Had he as many as five, six, or seven thousand ? 
. I suppose so. 
. Or ten thousand ? 
I don’t know ; I never heard him say. 
And the Hittson or Mill Iron outfit, how many did they have? 
. I don’t know. 
How many did they claim to have? 
. I don’t know. 
Was it a large cattle outfit? 
Yes. | 
Six or seven thousand ? 


Yes; more than that. 
. And of all the men whose names you have mentioned as being 


the persons who worked with you on the round-up about how many 
cattle did they represent—sixty or seventy thousand ? 

A. I don’t know as we represented that many. 

Q. Forty thousand, do you think? 

A. Something like that. 
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Q. In rounding these cattle up and bringing them together before 
they were each taken by the owners and scattered and taken to their 
ranges and turned louse, about how many cattle in a drive would 
you get together—thirty or forty thousand ? 

A. No, sir. 
| Q. Ten or twelve thousand ? 

A. No, sir. 

Q. How many? 

A. It is owing to what part of the range you were on.): 

Q. I am speaking of the range Cranmer and Bloomfield and 
Ernest and the Mill Iron and Metcalf and the other men occupied ? 

A. A thousand or fifteen hundred head of cattle is a good big 
round-up. 

Q. They round-up a thousand or fifteen hundred head, and 
5138 then each man takes his cattle and starts home with them 
or sends them home? 

A. It is owing to what he was out doing; if be is on the range he - 
brands his calves and leaves them. 

Q. In the beef round-up vou only round-up the beef? 

A. We do in beef-gathering time. 

Q. You ride in among the cattle and pick out the beef cattle, and 
that is all? 

A. We always take the cows and calves and brand the calves: 
but the balance of the cows that have no calves and the steers that 
ain’t fit for beef we pay no further attention to, and just leave them 
on the range. 

Q. If you ain’t gathering cows you do; and so in the fall, the beef 
round-up of 1881, you looked for the beef and you gather- in the beef 
and the calves and branded them ? 

A. Yes. 

Q. And you worked, you say, with Bloomfield’s men ; how many 
did he have in the fall of 1882? 

A. I don’t know how many men. 

Q. Do you remember the names of any of them the fall of 1881, 
I should say ? 

A. Pierre Le Grange was working there; he only had a few, some 
three or four; [ don’t know as I could bring to memory the names ; 
he had a fellow by the name of Wickham, I believe. 

Q. That is the only name you can remember? 

A. That is all I can remember. 

Q. You have forgotton something since last fall, last October? 


Objected to. 


Q. Did not you swear here last October that in this beef round-up 
_ this man Trask was at work there? 

A. Trask was on the Arkansas all the spring. 

Q. I am speaking of the beef round-up ? 

A. On the beef round-up Trask was not up here; he was on the 

beef round-up in the fall. 
514 Q. You remember him ? 

A. He was working south. 
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. Did Bloomfield have any cattle on the Arkansas? 

. Yes, sir. 

Did you ever see any down there? 

. Yes, sir; I brought them back every year. 

When did you bring them back—in the spring of 1881? 

Ever since I have been in the country. 

Did you bring any back in the spring of 1881 ? 

Yes. 

. What wes Trask doing in the fall of 1881 ? 

. He was in the second hunt; there were two hunts. 

Did not you swear last October that Trask was working on the 
P latte, on the beef round-up, just where you were working in the 
fall of 1881? 

A. I didn’t do no such thing; he was there in the fall, but it was 
late in the fall; he was not in the beef round-up they are speaking 
of here. 

Q. What was he doing? What are you speaking of now? 

A. Trask was with me down there; commenced along in April at 
Cimarron, and he was with me until the first round-up was over, 
and we got to River Bend, and the first hunt was over, and I came 
home then, came back on the range, and: he went back with Cran- 
iner’s outfit, and he was down there. 

Q. Back where? 

A. Back to the Arkansas. 

Q. Did not you swear here last October, in the case of Mann 
against Bloomfield, that Trask was with you on the beef round-up 
in the summer and fall of 1881 ? 

A. He was with us in the beef round-up down on the Platte and 
on the Beaver, but he was not with us on the hunt up here; he 
came to us afterwards ; he worked on the range until we quit. 

Q. What time did he come to you? 

A. I don’t know. 

Q. Now, then, you are positive that you did not see any Oregon 
cattle ? 

A. I saw a few of Metcalf’s cattle. 

Q. Except Metcalf’s ? 

A. No; I never saw. 
515 Q. You are positive there was not any other ? 
A. I never seen any. 

Q. You are positive there were not any other, or you would have 
seen them ? 

A. There were none cut in our calvy. 

Q. In the fall round-up, the beef round-up, perhaps you saw fifty 
or sixty thousand head of cattle in riding for the beef, did not you ? 

A. I suppose I did. 

Q. And out of that fifty or sixty thousand head you are willing 
to swear that you did not see one single Oregon steer or cow except. 
what belonged to Metcalf? 

A. I did not see any that I know. 

Q. I will ask you if you swear you did not see them 2 

A. I tell you I did not see e’er a one that I knew. 
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. You say you did not see any ? 
. I say I did not see any. 
You saw Metcalf’s? 
. We gathered a few of Metcalf’s. 
What do you call a few? : 
I don’t suppose we gathered over five or six. 
Do you know how many he had? 
No. 
Don’t you know he had four hundred and fifty head ? 
I don’t know; he used to have a good many. 
. Don’t you know that in 1881 he had 450 head, and he gathered 
that many ? 

A. Metcalf has got very few cattle on our range; his cattle all 
drifted over. 

Q. Why did not your cattle drift ? 

A. He had taken his cattle from our range on the spring 
round-up. | 
. They did not drift if he took them. 
. He took them to his own range. 
. How far is his range from yours? 
. I suppose some 30 miles. ; 
Which direction ? 
. South. 

Q. How far is it from the Mill Iron ? 
516 A. They all claim the same range. 
Q. All mixed together ? 

A. I mean Cranmer and the Mill Iron and Ernest’s; they all claim 
the Muddy and that country for their range. 

Q. And so does Metcalf? 

A. I think not. | 

Q. Did not Metcalf’s cattle mix in those days with Bloomfield’s 
and Hittson’s and Ernest’s and Cranmer’s ? 

A. They did not mix that way but very little. 

Q. Did not you say this morning in testifying that Metcalf’s cattle 
also mixed together with these other cattle ? 

A. They do to a certain extent, but they do not mix a great deal ; 
they are due south from there. 

Q. When did they drift on south the winter of 1880 and 1881— 
Metcalf’s cattle? 

A. I do not know; they drifted south every year; every winter. 

Q. Did any other person’s cattle drift south ? 
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A. Everybody’s cattle drifted south. , 
Q. Did Cranmer’s drift south? 

A. Yes. 

Q. Ernest’s and Bloomfield’s ? 

A. Yes. ' 


Q. When you went around Bloomfield’s range two or three times 
during the winter of 1880-1 looking for your horses, and say you 
did not see any cattle there of any kind, you did not expect to see 
any cattle there, did you, if they drifted south ? / 


. ees ee un Sis sink oie ee Om oe eee Oo. te +": Janet ae i Tae % Mn ee Lee ae Ce ~ 

Siete 13d a al Cr CR ea ce be een a oh iG Doe eae Mh Co ea pon ee 
oo c\ Be a8, = . on Rete ae vat vac PIE) (rae Bae 3 Stare eee ee Aa 5 ee 

* ‘ i ip 


COMPANY (LIMITED) vS. JEREMIAH J. MANN. 345 


A. There were but very few cattle on the range; there were but a 
few there. 

Q. Very few there to be seen of any kind? 

A. Very few cattle on the range. 

Q. Not surprised that you did not see them there? 

A. No,sir; it was avery hard winter and they drifted south. 
517 Q. The beef round up, as you have described it, included 
the range of Metcalf as well as Cranmer? 

A. No, sir. 

Q. So that if there were any Oregon cattle belonging to Mann 
down — Metcalf’s range you would have missed them ? 

A. Yes. 

Q. They might have been there and vou not have seen them ? 
We don’t claim Metcalf’s range as the beef range; the cattle 

Pt belong to that country drifted on the Beaver and Muddy. 

Q. You don’t pretend to say that there was not in that vicinity 
some fifteen thousand or twenty thousand head of Mann’s cattle 
that you did not see, do you ? 

A. I say that I never saw a cow of Mr. Mann’s. 

Q. Do you say they were not there? 

A. No; I say I did not see them. 

Q. Don’t you know you did see some of these very cattle that 
very season ? 

A. I never saw one of them to know it. 

Q. But among 50,000 or 60,000 head of cattle 2,000 might be 
ranging scattered around and you not see them? 

A. There iscattle there that we do not see allthetime. I don’t claim 
when we hunt the range once that we get a clean gather and that 
we have every one on the range in the bunch. 

Q. The beef round-up is nothing like so clean a gather of cattle 
as the general round-up in the early part of the seasun ? 

A. No; I don’t think it is. 

Q. You were on that range in 1882, were you not? 

A. Yes. 

a And you were in the spring or early spring round-up ? 

A. I was on the range in the spring. 

Q. How much countr y did you ride over on that occasion? 

. I could not tell you. I was on the range all the season. I[ 
was cabo all the season, from the first round-up until we quit in the 
fall. 

Q. And you hardly know how much riding you did do? 

A. No. 


518 Q. Were you working for Ernest then ? 
A. Yes. 
In what capacity ? 
. In 1882 I was working as a hand. 
Did you have any authority over men ? 
. No, sir. 
You were simply a hand? 
Yes, sir. 
. Did you attend every bunch of cattle made on that occasion ? 
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A. On which occasion ? 

Q. On the occasion of the round-up in 1882. 

A. I was not there every bunch; when my day came to go on 
day herd I was with the herd. 

Q. Do you know how many bunches of cattle were made that 
you did not attend ? 

A. No, sir. 

Q. And in those bunches there might have been a great many 
of Mr. Mann’s cattle you never saw at all on that occasion ? 

A. There was none cut in our calvy. 

Q. I am speaking of these bunches. 

A. I simply speak of what I see. 

Q. You state what you did not see. How long did the general 
round-up last in the spring of 1882 where you were engaged ? 

. There are different round-ups. 

_The one you were engaged in ? 

. They last five or six weeks—something like that. 

. When did it commence ? 

. I don’t remember the time. 

Some time in May ? 

I think it commenced the last of April or first of May. 
Grass was good that year ? 

Yes. 

Lots of rain? 

. The spring of 1882 we had good rains. 

And so you began the round-t -up pretty early and it lasted five or 
six weeks ? 

A. Yes. 

(. Carry you some time to June? 

A. Some time along there. 

QQ. Where were the cattle brought to and each man took his own, 
what place ? 

A. The round-up south. 
519 Q. I am speaking now of the vicinity of Bloomfield’s 
ranch, the Cranmer, and Ernest and Mill Iron range. What 
particular point were all the cattle driven to where each man went 
in and cut his cattle ? 

A. On the range there near Bloomfield’s ranch ; nobody cut any- 
thing in the round-up except cows and calves, and branded the 
calves. 

Q. They branded them in the spring round-up ? 

A. Yes. 

Q. In the spring round-up they brand all the calves they find in 
all cases ? 

A. Yes. 

Q. a what is missed they catch in the beef round-up ? 

A. Yes 

Q. Now, then, on that occasion, in 1882, where was the general | 
rendezvous for the cattle men to bring their cattle together and each 
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man take his own? 
A. That spring, why, each man left his cattle on the range; when 
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he was not on his range he got everything and carried it until he got 
back to his range, and everything was turned loose on the creeks— 
the Muddy or the Beaver. 

Q. There was no general point where they were all brought to- 
gether and each man took his own ? 

A. They were rounded up every day, and if a man was on his 
own range he cut nothing, only what he wanted; if he had calves 
and cows there he took them out and left everything else. 

Q. And when you, on that round-up, were satisfied that you had 
all of Ernest’s cattle you could fiad you and the other men 
working for him looked no further at the cattle that the other men 
had and were moving about from place to place ? 

A. We look at every bunch of cattle when we round up; if there 
are ten bunches cut out before you leave the range you look at 


- them. 


. On which side is Ernest’s brand ? 
. On the left side. 
. What is his brand? 
. The hash-knife. 
Q. In riding through to see when a man took a bunch of 
520 cattle away, to see whether he had any of Ernest’s, you went 
on the left side to see whether it had a hash-knife? 
A. Yes. 
Q. When you did not find that you did not look for anything 


PO 


>e 


A. No. 

Q. You do not say now that you remember every brand you saw 
on the occasion of the spring round-up of 1882? 

A. No. , 

Q. How many brands do you think you actually saw that you 
cannot now repeat? 

A. I don’t propose to say how many, for I have no idea. 

Q. Do you think there were twenty-five brands you actually saw 
there that you cannot now tell the jury about? 

A. Ernest has some fifteen or twenty brands a man cannot recall 
to memory; there were cattle from different parts 

Q. In the round-up of 1882 do you think you saw as many as 
twenty brands that you now cannot remember at all ? 

A. I don’t pretend to say at all. 

Q. But you are perfectly positive you did not see T on the left side 
nor bar on the right? 

A. I don’t remember ever seeing them. 

Q. I ask you if you are not now swearing positively that you did 
not see any such brands? 


A. I did not, sir. 

Q. You are positive of that? 

A. I don’t know of any such brands in our country. 
Q. You are positive of that? | 

A. That I ever see it? 

Q. You are positive you didn’t see it? 

A. Iam. 
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Q. Tell us how many other brands you are positive you never saw. 


A. You name the brands and I will tell you. 
Q. You say there might have been twenty brands that you saw 
that you now cannot remember ? 
A. Name the brands and I will tell you whether I saw 
them. 
521 Q. Do you think now there were twenty brands in the 
different cattle that you saw there that you cannot remember 
now at all? 
A. I suppose there were twice that, but I cannot call to memory. 
Q. Among the twenty brands that you can’t remember can you 
name one? 


Objected to. 


Q. You cannot name them, can you ? 

A. I can’t remember. what? 

Q. The ones you don’t remember. 

A. Asa matter of course I don’t remember the ones I don’t re- 
member. : 

@. You say there were twenty or more you don’t remem ber ? 

A. You mention the brands or I shall not answer the question. 

Q. 1 believe you said you think it is likely there were twenty 
brands that you saw at least that you have no recollection of now? 

A. I suppose I saw a great many; I[ could not call to memory. 

@. Why are you so positive that T was not among them ? 

A. I say I never saw the T brand. 

Q. Why are you so perfectly positive you never saw it ? 

A. Because I never. 

Are you equally as positive that you did not see any of the 
other twenty that you say you cannot remember and you think you 
did see? You say you cannot remember any of the twenty that you 
think you did see and have forgotten. Now, I will ask you if you 
are positive that among that twenty there was not a T on the left 
side ? 

A. What twenty ? 
Q. The twenty you think you saw and cannot remember. 
A. I say there was any amount of brands that I saw I could not 
call to mind. 
Q. I will ask you why you are so perfectly positive that T 
522 was not one of the twenty? 
A. I never saw that brand on the range no time or year ; 
I never saw it before or since. 
Q. Why is it you are so positive that among the twenty you can- 
not remember at all that a bar was not one of them? 
A. I never saw the bar. 
Q. Did you ever see any of the other twenty that you don’t re- 
member ? 


The Court: That is mere argument; that settles it. 


Q. Among all the brands that you saw on that occasion how 
mavy can you enumerate ? 
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A. I don’t propose to say. 

Q. You don’t think you can attempt to say that? 

A. No. 

Q. Do you think you can remember something of the brands that 
you did see as 


The Court: That will do; go to something else. 


Q. I am speaking now of the spring of 1882. Were you in the 
beef round-up of 1882? 

A. I was on the range all the year. 

Q. At what particular part of the country ? 

A. I was down on their own range on the Beaver and all through 
that country. 

. That is, the Bloomfield and Cranmer range? 

I was all over that range. 

. Looking for beef for Ernest ? 

Yes. 

Looking for calves that were not branded ? 

Yes. 

Did you brand any calves on that occasion for Ernest ? 

. We branded calves with every bunch. 

You say you noticed Wagers there at that time ? 

I worked with Wagers for several years. 

Worked with him in 1883, did vou ? 

. No, I don’t know as I worked with Wagers. I worked with 

him more or less, off and on, since about 1878. I don’t know as I 
remember Wagers in 1883. I never worked a great deal with 

523 him. I have been with him on little round-ups—generally 
on the western round-up—through our country. 

Q. Did you have anything to do with assisting Bloomfield in 
gathering his cattle in 1882 for the purpose of turning over to the 
cattle company ? 

A. No, sir; none at all. 

Q. You did not help him to gather in any at all? 

A. We all worked together; we all cut inthesame bunch; we all 
stood our night guard around the same cattle. 

Q. When you were looking for beef and found any of Bloomfield’s 
cattle branded C7 you brought them in so that he could get them ? 

A. Bloomfield’s cattle were brought in by his men. 

Q. Who was running things for Bloomfield in the fall of 1882, 
when he was gathering cattle to turn over to the company ? 

A. Pierre Le Grange. 

Q. Wagers was also at work there? : 

A. He was on the range off and on; we were not with the 
same—— 

Q. Samuel Monk was also at work there ? 

A. Yes, I think he was. 

Q. You also were present when he was branding his cattle in the 
brand of the Arkansas Valley Land and Cattle Co. ? 

A. Yes. | 

Q. That was SS on the left side ? 
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A. Yes. 
Q. I believe you said you put the branding iron on a few of them 


yourself? 
A. Yes, sir; on the last bunch that was turned in. 
Q. And after they were branded they were turned into a pasture 
along with the Bloomfield ? 
A. Yes, sir. 
Q. Near his C7 ranch, about how large was that pasture ? 
I don’t know exactly ; I suppose the pasture was probably 22, 
23, oa maybe 25 miles around—a small pasture. 
Q. Fenced ? 
A. Yes. 
Q. That is what you call a small pasture? 
A. Yes. 
Q. Who was there representing the company, if you know, at that 
place where the branding took place ? 
524 A. Tillit was there representing the company. I don’t 
know; there were two or three men. Jack Pullen was there. 
I would not know their names. 
Q. And on that occasion they branded and turned over to the 
company about how many? 
A. I do not know how many they turned; I suppose in the 
neighborhood of six hundred; something of that kind. 
Q. And when they got them branded they turned them into the 
pasture, did they ? 
A. Yes. 
Q. After they got through branding and turning in the pasture 
what did they do with them—leave them in the pasture ? 
A. No, sir; they rounded them up. 
Q. And what next? 
A. Rounded them up and cut their beef and left the beef in the 
asture 
Q. What did they do with the balance ? 
A. Started for the Arkansas. 
Q. How many beef did they take out of the herd—six or seven 
hundred? Iam speaking of the fall of 1882. 
at The fall of 1882? Monk did not brand his cattle in the fall 
of 1882. 
Q. I am talking about Bloomfield and the company. 
A. I don’t know; there were not a great many beef. The fall of 
1882 the cattle were turned loose that were branded. 
Q. [ask you about how many in the fall of 1882 were collected 
and turned over to the company and the company’s brand put on? 
A. I don’t know; I suppose something like a thousand or five 
hundred ; maybe more. 
Q. What was done with those cattle after they were branded ? 
A. They were turned out. 
Q. Loose on the range? 
A. Yes. 
Q. On the Bloomfield range, what had been before that time his 


range? 
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A. Yes. 


525 Q. And you do not know what became of them after that? 


A. They were scattered on the range. 

Q. Did you not see many of them during that winter? 

A. I saw some of them, not a great many. 

Q. About what ‘time of the year was that, this branding, in 1882? 

A. I think it was in October. 

(2. And Tillett was there and Pullen was there ? 

A. Yes. 

Q. And how long did the branding occupy? I think you said 
about a week. 

A. Something like that; I don’t know how long, 

Q. Some time in the middle of October, or the first or last part? 

A. The best of my recollection was it was in the latter part; I 


‘ would not be positive. 


Q. And that is all the branding and turning over to the company 

that you know of as having occurred in the fall ? 
. That is all I ever heard of. 
. Monk was there at that time? 

I don’t remember whether Monk was there or not. 

You do not know that he was not? ‘ 

No; I don’t remember. 

In the fall of 1883 there were some six or seven hundred 
thered up again ? 
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A. Yes, sir; there was a lot. 

Q. And was Monk there then? 

A. Yes, sir; Monk gathered them. 

Q. Did you assist in branding at that time ? 

A. That is the time I speak about. 

Q. You did not assist in 1882 at all? 

A. No. 

Q. Were you about, in 1882, all the time they were branding? 

A. No; I was not there all the time. 

Q. How much of the time were you there in 1882? 

A. I was down there after some borses; [ was there over night. 

Q. You know nothing about what occurred or what sort of cattle 
they branded there? 

A. I saw their cattle in the pasture. 

Q. If any were branded and turned loose without being 
526 put in the pasture you don’t know anything about these 
cattle ? 

A. No. 

Q. How long were you in the pasture with these cattle? 

A. Not long; I saw them branding—at work in there. 

Q. How long? 

A. A couple of hours. 

Q. In 1883 there were some six or seven hundred. Were they all 


branded ? 
A. Yes, sir; they were all branded. 
Q. They all had the C7 brand on them before they put the SS 


brand on them ? 
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A. I don’t know they all had a C7; they had other brands. 

Q. Were vou there all the time they were branding these six or 
seven hundred other cattle ? 

A. No, sir. 

Q. Were you there all the time they were branding that bunch in 
1883? 

. I told you I was not. 

Did you assist to any extent in branding the cattle ? 

No. 

. You stood by and looked ? 

. I was there. 

How long did it take them to do it? 

. I don’t know how long, for I left them ina short time; we 
were branding a lot of calves. 

Q. How long did you stay there while they were branding ? 

A. I suppose a couple of days; they were not branding that long 
I don’t remember how long they were branding. I was not there, 
though, all the time. 

. Were you there when they quit branding finally? 

Yes. 

Do you know whether they branded any more that fall or not? 
. I do not. 

Do you know whether they did not? 

No; I do not. 

. And after they had finished branding that six hundred or 
seven hundred Monk and some one else started with them to the 
south ? 

A. They turned them in the pasture, rounded up what they had— 

a good big bunch of SS cattle they gathered—and they 
527-530 rounded them up and cut outa lot of beef and left there, 
and started with the others. 

Q. You overtook them at Hugo? 

A. Yes, sir; we were on the round-up there. 

Q. And looked among the herd to see whether they had any of 
your cattle? 

A. Yes. 

Q. Who was with you on that occasion ? 

A. There were a number of cattle —; I could not call all their 
names ; Jack Mooney—lI was boarding in his wagon at that time— 
Joe Terrell, and different other men. 

Q. I understand you to say you saw no Oregon cattle there at all, 
except a few of Metcalf’s? 

A. A few of Metcalf’s. 

Q. You forget at this time that you saw some of Dowling’s cattle 
over there. 

A. There might have been a few of Dowling’s. 

Q. You testified last fall 

A. I do not know whether we gathered them that year or not. 
We put them in the hay-stack pasture. 

Q. Did not you testify last fall you found some of Dowsing: s cattle 


there ? 
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A. Yes, sir; and put them in the pasture. 
Q. Dowling’s cattle were Oregon cattle? 
A. Yes, sir. 


531 Newt Boyce, a witness for the defense, testified : 


Direct examination : 


. Where do you reside? 
. Deer Trail. 
. What is your business ? 
Cow-punching. 
. How long have you been engaged in handling cattle? 
About fourteen years. 
In what country ? 
Colorado. 
In whose employ are you at the present time? 
C. B. Rhodes. 
What is the name of the company ? 
. The Mill Iron Cattle Company. 
. What is their brand ? 
. A mill iron. 
. Do you know the location of the C7 ranch, known as the old 
Bloomfield ranch? 
A. Yes, sir. 
Q. How far isthe Mill Iron ranch located from the C7 ranch, 
what is known as the old Hittson Mill Iron? 
A. I think, as near as I can guess, about a mile—maybe a few 
feet over. 
Q. Have the Mill Iron any other ranch or headquarters in the 
neighborhood or vicinity ? 
A. Yes; they have another ranch a few miles beyond. 
Q. Where were you in the spring of 1881? 
A. I was on the Kiowa then. 
Q. How long have you been in the employ of the Mill Iron Com- 
any? 
. A Since last April a year age. 
Q. What round-up did you attend in the spring of 1881—where 
did it commence ? 
A. I was not on any. 
Q. Were you on the fall round-up of 1881 or the beef round- 
up? 
532 PAL No, sir. 
Q. Were you on the round-up in the spring of 1882 ? 
A. Yes. 
Q. Where did that round-up commence ? 
A. It struck it at Lakin, on the Atchison, Topeka and Santa Fe. 
I don’t know where it commenced. 
Q. That was the southern round-up? 
A. Yes. 
Q. Where were you in the fall of 1882? 
A. In the DT outfit part of the time. 
45—147 
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Q. Where is the DT ranch located ? 

A. About two miles and a half from the LHC ranch ? 

Q. And how far from the C7 ranch ? 

A. About three and a half. 

Q. About what time did you commence working in the fall 
round-up for the DT round-up ? 

A. I commenced in the spring. 

Q. In the spring you were on the southern round-up? 
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A. Yes. 
Q. In the fall you were on the round-up above, were you:? 
A. Yes, sir. 
Q. What section of country did you round-up in the fall of 1882? 
A. The Beaver country. 
Q. Is that on the range of the C7 outfit? 
| A. Yes, sir; the cattle ranges round through that part of the 


country. 

Q. What other cattle ranges in that country ? 

A. Hash-knife, mill iron, DT, three rings. 

Q. Do you know who was acting as foreman for the C7 outfit or 
Bloomfield’s cattle after the fall of 1882? 

A. Pierre Lagrange. 

Q. Were you with that outfit ? 

A. I was working with that outfit. 

Q. What section of country did you work over? 

A. I struck it on Little Beaver and worked down over the Big 

Beaver and then down the Platte to the mouth of the Bijou. 
539 Q. Were they gathering beef cattle or the C7 cattle ? 
A. They were gathering both, I guess, at the same time. 

Q. What cattle were they gathering ? 

A. Gathering C7 cattle. 

Q. Did you have the DT outfit handle your cattle in the same 
ealvey or bunch with the C7 cattle ? 

A. I did, sir. 

Q. Did you assist during that round-up in cutting out C7 cattle 
and putting them in the bunch as well as other cattle ? 

A. Yes, sir; whenever we would come to them we did. 

Q. State how the men operate or work when they are together in 
a round-up as to one section; I mean now. 

A. All the men on one round-up help one another, and all cut 
from the round-up into one calvey, as a general thing. 

Q. State what is done with what is called the calvey or the cattle 
cut from the main round-up. 
. It is generally held altogether until we get home. 
. And each day as you move you move the calvey ? 
. Yes, sir; to the next round-up. 
_ Are the cattle in the calvey close herded ? 
. Close herded every day. 
And how at night? 
Night,-herded, rounded up, and herded. 
Is it a fact that when you start a round-np with this calvey 
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that what is cut from the main herd are kept together and carried 
until you get to the place where they are finally turned loose ? 

A. Yes, sir. : 

Q. Were you well acquainted with the cattle, and did you see 
them very often—the cattle in that calvey ? 

A. I seen them every day. 

Q. Did you help to herd them by day and night ? 

A. Yes, sir; when my turn come. 
04 Q. When you were not helping to hold or herd the bunch 
what would you be engaged in doing ? 

A. Circling. 

Q. That is the main round-up? 

A. Yes. 

Q. And cutting out also? 

A. In the round-up we cut out. 

Q. State what you mean by circling. 

A. We get them all into one main body at a place appointed. 

Q. Circling is getting them in together and then riding around 


Q. You may state whether or not in that round-up of 1882 there 
were gathered into this bunch of calveysin which the C7 cattle 
were any Oregon cattle or Western cattle. | 

A. No, sir; there was not that I remember. 

Q. Do you know Oregon or Western cattle from the native cattle 
of Colorado ? 

A. I think I would. 

Q. State briefly what is the difference between them. 

A. Oregon steers are big, rough, gross steers, if you get the same 
age on them as the native cattle here. 

Q. Did you hear the testimony of Mr. Canfield, who has just left 
the stand ? 

A. I heard a little of it. 

Q. Did you hear him describe the section of country over which 
the fall round-up of 1882 extended ? 

A. No. | 

Q. Was Mr. Canfield with you on that round-up ? 

A. Yes. 

Q. Representing who? 

A. I supposed the Hash-Knife outfit of Mr. Earnest. 

Q. What was done with the cattle that was gathered by Pierre 
Lagrange in behalf of Mr. Bloomfield after you got through round- 
ing up ? 

i They were turned into the pasture. 

Q. At what ranch? 

A. Mr. Bloomfield’s ranch. 
535 Q. State whether that pasture is located as to the house or 
headquarters of the ranch. 3 

A. Located on the Muddy. 

Q. How far from the house or place where they stopped ? 

A. The pasture runs back probably nine or ten miles right from 


the house. 
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Q. And right up to the house? 

A. Yes, sir; the house stands very little on the outside. 

Q. When the C7 cattle or the cattle represented by Legrange and 
Bloomfield were cut out of the calvey or bunch to put them into the 
field where were you ? 


A. I was at the round-up, at the cutting. 

Q. Did you help to do that? 

A. I did. 

Q. Did you help to turn these cattle in the field ? 

A. Yes, sir. . 

Q. State about how many were put in the field. | 

A. I could not tell you. 

Q. Could you approximate it? 

A. No, sir; I don’t believe I could. 

Q. W ho were you working for at the time the cattle were rounded 


up and put in the field ? 
A. Barnes and Shaffer. 
Q. Representing what brand ? 
A. DT. 


Q. After they were put in the field do you know what was done 
with those cattle ? 

A. I suppose they were kept there until they were taken out. 

Q. Do you know how long they were kept there ? 

A. No; I don’t know exactly. 

Q. Did you examine these cattle after they were put in the field ? 

A. I was there at several round-ups in the pasture. 

Q. State whether or not there was any Oregon cattle or Western 
cattle in that field. 

A. I did not see them. 

Q. Were there any cattle in that field that were branded T 
536 on the left side or a bar on the right side? 
A. I did not see them. 

Q. If there had been a number of such cattle in there would you 
have seen them ? 

A. Well, if there had been a big of number I would have seen 
them. 

Q. Supposing there had been fifty, would you have seen them ? 

A. Mighty liable to. Yes, sir; in a small round-up. 

Q. Do you know of these cattle gathered by Bloomfield that fall 
being branded in any other brand after they were put in the field 
in the fall of 1882? 

. There was a brand over some of them that fall. 
. Where were they branded ? 
. Branded LHC. 
. What is known as the Mill Iron ? 
_ A. Yes. 

Q. How far is that from this pasture ? 

A. I believe on the north side of the pasture it may be a mile— 
probably over. 

Q. Did you assist in branding these cattle 7 


A. I did. 
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Q. State about how long you were engaged in branding these 


cattle gathered 1n the fall of 1882 by Bloomfield. 


A. Seven days, | think. 

Q. Will you state some of the parties who were present at the 
time of that branding ? 

A. Yes, sir. 

Q. Who? 

A. Johnny Samples, George Tyrrell, Pierre Legrange ; I don’t re- 
mem ber. 

Q. Do you recollect Al. Reed being there ? 

A. In 1882? 

Q. Yes. | 

A. Yes, sir; he was there in 1882? 

Q. Do you know of Mr. Stevens being there ? 

A. Yes. 

Q. And Bobe ? 

A. No, sir. 

Q. You recollect all the other parties I have mentioned ? 

A. Yes, sir. 
537 Q. In branding these cattle state how they were handled, 
: where they were put, and whether they were run through a 
chute. 

A. They were put into the corral first and then run through a 
chute and branded. 

Q. The chute is connected with the corral ? 

A. Yes. 

Q. Is it a place built on purpose for branding cattle ? 

A. Yes. 

Q. What part did you take in helping to brand these cattle ? 

A. Most anything there was to do—anything that come handy. 

Q. State, during those seven days, how you 1 handled those cattle 
as to branding them, how many were brought — of the pasture at a 
time. 

A. Probably six or seven hundred brought out ata time, and when 
these were branded they were put back and another bunch taken ; 
took out what we could handle good in a day. 

Q. In branding these cattle state what brand was put on them. 

A. SS put on. 

Q. On which side ? 

A. On the left side. 

Q. Could you state about what time in the year that was? 

A. I think it was in October; I would not be sure. 

Q. State whether or not there was any Oregon or Western cattle 
branded there at that time with an SS. 


. I did not see any. 
Do you know what this branding of the SS on this cattle was 


o> 


for? 

. I suppose they were sold. 

. Do you know to whom ? 

. To this company. 

The Arkansas Valley Land and Cattle Company? 
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A. Yes. 

Q. If there had been Oregon or Western vattle branded there at 
that time would you have seen them ? 

A. Most likely I would. 

Q. Is it a fact or not that you saw all of the cattle that were 
branded ? » 

A. All while I was there; I seen them. 
538 Q. Did you complete, before you left, branding the C7 or 
Bloomfield’s cattle that had been put in the pasture ? 

A. Yes, sir; at that time I did. 

Q. After these cattle were branded SS what was then done with 
them ? 

A. I think they were put in the pasture. 

Q. State whether or not there was any further handling of these 
cattle as to beef. | 
. I don’t remember whether there was or not; I could not say. 
You left after the branding ? 
. Yes, sir. 
Where-did you then go ? 
To the DT ranch. : 
Where were you in the spring ena of 1883 ? 
I was South. 
Where were you in the fall round-up of 1883? 
. I was working for the DT ranch. 

Q. State whether or not you gathered again over the same country 
that you had gathered in the fall before. 
. Over the same country. 
. State who at that time represented the Bloomfield outfit ? 
. Sain. Monk. 
. Did he have some other hands with him ? 
. Yes, sir; I believe he did. 
He was acting as foreman ? 
. Yes. 

Q. What cattle was gathered by Mr. Monk or the Bloomfield outfit 
that fall ? 

A. The C7 cattle. 

Q. What had been done the fall before with the SS cattle that 
were not taken for beef? 

A. I suppose they were put in that pasture, as near as I could 
get it. 

Q. After that do you know whether they were turned loose or 
not ? 
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A. No, sir; I do not. 
539 Q. What cattle, if any, aside from the C7 cattle, were gath- 
ered in the fall of. 1883 “by Monk? 

A. The — cattle. 

Q. Were the cattle gathered that fall that were branded SS that 
had been branded the fall before ? 

A. I suppose they was what few was out. 

Q. You were with the round-ups all the way? 

A. Just a short time. 
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By * vm that just before the round-up closed or at the beginning 
of it 

A. Just before. 

Q. After you came on the round-up did you see the calvey yard 
in which the Bloomfield cattle were kept ? 

A. I did. 

Q. What calvey yard was it you kept the cattle in that you rep- 
resented ? 

A. Which Mr. Monk, C7? 

(Y. Calvied with the same outfit ? 

A. Yes. 

Q. Do you know about how many of the C7 cattle was gathered 
that fall? 

A. Probably four or five hundred head. 

Q. Do you know what was done with them ? 

A. Put in the pasture. 

(. They were driven to this pasture again ? 

—. I think so. 

Q. Did you help to put them in the pasture ? 

A. No; I did not help to put them in at that time. 

Q. Do — know what was done with those cattle after they were 
put in the pasture? 

A. I believe they were taken out and branded. 

Q. Where — they branded ? 

A. At the LHC ranch. 

@. At the place where the others were in the fall before ? 

A. Yes. 

Q. Did you assist in the brand ? 

A. Yes. 
Q. Were you engaged in helping to cut them out from the past- 


A. Yes. 
Q. About how long were you there helping to handle the cattle? 
A. I think about three days. 
540 Q. Do you know how many cattle were branded there at 
that time? 

. I don’t, exactly. 
. How were they branded ? 
. SS. 

O. State whether or not in the branding that occurred in the fall 
of 1883 there was any Oregon or Western cattle among them. 

A. I did not see any. 

Q. State whether there was any Oregon or Western cattle in this 
pasture from which you cut them out. 

A. No, sir; I never seen one. : 

Q. State whether there was any cattle branded with a T on the 
left side or bar on the right. 

A. I did not see any. 

Q. After these cattle had been branded in the fall of 1883 which 
you have mentioned what was done with them? 

A. They were taken away, I believe. 
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Q. State if they were rounded up for any purpose before they were 
started ? 

A. Rounded up to cut some beef. 

Q. Did you assist in the business ? 

A. Yes. — 

Q. Do you know how many beef were cut out of that herd ? 

A. I do not. 

Q. About how long were you engaged in cutting these out of that 
herd ? 

A. I was about a half a day. 

Q. You were engaged yourself about a half a day ? 

A. 

Q. Did you help to round the cattle up after the beef was out ? 

A. Yes, sir. 

Q. And what was done. with the cattle then ? 

A. They were drove off. 

Q. Who went with them ? 

A. Mr. Monk. 

Q. State who else. 

A. George Tyrrell, Dave Clow, Bobo, Jonny Cerr, Sail Greed, and 

myself. 
541 | Q. Were you with these cattle from the time they left the 
C7 ranch, after they were branded and the beef cut out, until 

they were driven to the Arkansas river? 

A. Yes. 

Q. State to the jury about how long you were’on that trip. 

A. I don’t know exactly ; twelve or fourteen days; I did not keep 
no track of it; I think about that long. 

Q. Were the cattle kept together ? 

A. Yes, sir. 

Q. Were they herded night and day ? 

A. Yes, sir. 

Q. State whether or not in that bunch of cattle who was the fore- 
man that helped drive them down. 

A. Sam. Monk. 

Q. He had charge of the men, did he? 

A. Yes, sir. 

Q. State whether or not in that bunch of cattle driven to the 
Arkansas there was any Oregon or Western cattle. 

A. I never seen them if there were. 

Q. Were there any cattle in that bunch that were branded with 
a ‘Tl’ on the left side? 

A. I did not see it. | 

Q. Was there any cattle in the bunch with a bar on the right 
side? 

A. I never seen them. 

Q. State whether or not in that trip you passed a place on the K. 
P. road known as Hugo® 

A. Yes, sir; I did. 

Q. Did you hear Mr. Amos Cantley testify this morning ? 

A. I did; a little of it. 
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. You may state whether or not he came to that herd. 
Yes, sir; he come to the herd. 
At what place? 
At Hugo, a little below. 
What was done when he came to the herd ? 
. Rounded up for him; he worked the herd, took out thestrays 
that got in probably on the range in coming through. 
542 Q. At what point on the Arkansas were those cattle deliv- 
ered by you? 
A. At Holly station, I believe, or north of there a little ways. 
Q. Do you recollect what was the character of the country where 
you left the cattle? 
A. Yes, sir; it was an open prairie, a little broken in some places— 
some places more level than others. 
Q. Do you recollect of a little lake being there? 
A. Yes. 
Q. Do you know the name of that place? 
A. I don’t; I don’t remember it. 
. Was that inside of the company’s big field ? 
. Yes, sir. 
. State if there was anybody camped near that lake. 
Yes; John camped near that lake. : 
John Luke? 
. That is the name. 
Was he camped there with some men ? 
Yes. 
. What was he engaged in doing? 
. Gathering beef. 
. Did you have any further connection with these cattle after 
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A. No, sir. 

Q. Where did you go? 

A. I went off with Mr. Luke gathering beef; that is the last I 
know of the cattle. 

Q. In whose employ were you then ? 

A. Mr. Bloomfield’s. 

Q. How long were you engaged in gathering beef there ? 

A. I think about a month, as near as I can guess at it—a little 
over. 

Q. What section of country did you travel over in gathering 
beef? 

A. I think on the south side of the Arkansas. 

Q. What cattle were you gathering beef of? 

A. SS cattle. 

Q. Whom did those cattle belong to ? 

A. I believe they belong to this company. 
543 Q. The Arkansas Valley Land and Cattle Company ? 
A. Yes. 

Q. State whether or not in the beef gather you ever saw any cat- 
tle there with an SS brand on that were Oregon or Western cattle. 

A. No, sir; not that I remember of. 

4G—147 
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Cross-examination: 


Q. Who are you working for now? 

A. Mr. Rhodes. 

Q. In the spring of 1881 you were working in the Arkansas 
country ? 

A. No, sir. 

Q. Where were you working ? 

A. I was working on the Kiowa in 1881. 

By defendant’s counsel : fs 

Q. State whether or not, in the fall of 1882, you recollect of John 
Wagers being with your outfit. 

A. Yes; after we returned from the beaver hunt. 

Q. Was that before the round-up had broken up? 

A. That was about the time of the break-up. 

Q. You came in late that time? 

A. Yes. 


By plaintiff’s counsel : 


Q. Were you in the spring round-up in that country in 1881 ? 

A. No, sir. 

. Were you in the fall round-up? 

A. No, sir. 

Q. You were in the round-up of 1882? 

A. Yes; the southern round-up. 

Q. Were you in the fall round-up in the Beaver, Muddy, and 
Kiowa country ? 

A. I was not in the Kiowa country. 

Q. The Beaver country ? 

A. Yes. 

Q. About the Muddy? 

A. Yes. | 

Q. Whose cattle do you say you had encountered in the beef 
round-up on that occasion ? 

A. Barnes & Shaffer; the DT cattle. 
544 Q. What cattle did you ride among in the beef round-up 

of 1882? 

. Some of everybody’s cattle through there. 

About how many head? 

. That would be pretty hard to tell. 

. Fifty or sixty thousand ? 

. We would gather up the same cattle probably two or three 
times. 

Q. These particular people who own cattle in that vicinity own 
together fifty or sixty thousand head of cattle? 

A. The man | worked for did not own so many cattle. 

Q. Barnes and Shaffer, Mill Iron, or Hittson, Bloomfield, and 
one all together had forty, fifty, or sixty thousand head of 
cattle ? 

A. Ido not know. I could not tell how many either got. 
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y you think they had two thousand—all of them together ? 
es. 
= you think they had twenty ? 
Pes. 
. Do you think they had forty ? 
I don’t know. 
. Could you give any estimate of the number of cattle you rode 
among in the beef round-up of the fall of 1882? 
A. Probably five or six thousand head. 
Q. Can you give a description of all the brands you saw on that 
occasion ? 
A. All those I was working with, I can. 
Q. Those you saw in the round-up in riding through the cattle? 
A. So many difterent brands vou cannot remember them all. 
Q. Can you remember half of them ? 
A. That would be preity hard to say. 
Q. Do you think now that you have forgotten as many as you can 
reinem ber ? 
_A. I have not forgot any I know of. 
Q. Are you confident you can give all the brands you saw on that 
occasion ? 
A. I suppose not. 
045 Q. Can you give half of them ? 
A. I don’t know how many I seen. 
Q. How many can you describe now ? 
A. A few of them. 
Q. Only a few? 
A. Yes. 
Q. The C7 cattle you were tolerably well acquainted with or with 
the brands? 
A. Yes, sir. 
Q. And when you saw C7 on an animal you knew to whom it 
belonged ? 
A. I did. 
Q. Did you iook to see what other brands these cattle bore? 
A. No; not every time. 
Q. Can you tell now how many brands the C7 cattle had on be- 
sides the C7? 
A. No, sir; there were cattle had a good many different road 
brands, and every thing I could not remember. 
Q. Can you say that none of the C7 cattle had a T brand on? 
A. I cannot. 
Q. Can you say that none of them had a bar brand on? 
A. Yes; SD bar cattle had a bar on. 
. I mean a bar without any attachment? 
No. 
. You cannot say whether they did or not? 
. No. 
. You cannot tell how many brands you remember or- how 
many you have forgotten ? 
A. Pretty hard to say. 
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.Q. You cannot swear positively that you did not see an S brand 
there by itself—that is, without anv circle around it—upon some 
cattle that you saw? 

A. I don’t remember. 

Q. Can you swear that you did not see some cattle there with 
circle S on with other brands? 

A. I did not see no circle S. 

Q. Can you swear that you did not see it. 

A. I did not see no circle-S cattle. 

Q. Do you say you did not see it or that you don’t remember it? 

A. It is pretty hard to remember what brands a man sees. 

Q. When you say that you did not see it what I want to 
546 know is whether you mean to say you are positive you did 
not see it or you don’t remember it? 

A. I don’t remember it. I can’t say. 

Q. Among the brands whick you have forgotten are you willing 
to — that there was not a T among these? 

A. There might have been T’s among them. 

Q. Are you positive that there was no bars among those you have 
forgotten ? | 
. There were bars among them, of course. 

. I mean a naked bar by itself, without any DT about it? 
. I did not see none. 

. You are positive you did not see it? 

. Yes. 

Do you mean to say you know you did not see it, or you don’t 
remember that you saw it? 

A. Pretty hard for a man to remember so many things. 

Q. State whether you are positive that you did not see it or you 
are willing to say you do not now remember it. 

A. A man is liable to forget, there are so many things. 

Q. Which side is that DT brand on? 

A. The left side. 

Q. When you were looking out for your cattle you rode on the 
left side, did not you? 

A. I am liable to ride on either side. 

Q. When you are looking for the brand you would ? 

A. Yes, sir. 

Q. lf you were looking out for Barnes and Shaffer’s cattle—the 
DT brand—did you ride on the right side for the purpose of finding 
the brands, or the left side? 

A. Just as [ happened to ride up to them I would ride around 
them. 

Q. If you saw some brands on the cattle on the right side vou paid 
but little attention to them and you rode to the left side to see 
whether they had a Barnes or Shaffer brand ? 

A. Of course I looked out for the man I worked. 
547 Q. And if you did not find thaton you paid no attention, but 
- would ride off and would forget the brand in two hours ? 

A: If it belonged to somebody else of course I would — some man 

connected with the round-up. 
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Q. In the fall round-up of 1882 were you assisting Bloomfield in 
hunting his cattle and getting them together ? 

A. Yes, sir; in 1882 we were working together. 

Q. Were you hired by him? 

A. No. 

(. You were looking for beef and they were looking for what 
they had? 

A. I was looking for beef and cows and calves—the calves which 
had not been branded. 

Q. When you found a calf branded you paid no o further atten- 
tion ? 

A. No. 

Q. On that occasion about how many cattle did you ride among 
and examine? 

A. Probably in the round-up we would have six hundred or one 


. thousand head of cattle. 


Q. When you got there and had got them all bunched together 
how many cattle did you have ? 
. Probably six hundred or a thousand head. 
. I mean in the final bringing together of all the cattle. 
. That is what I mean. 
. How many cattle did you find for Barnes and Shaffer ? 
. Not a great many. 
Did you find two? 
Yes. 
Two hundred ? 
No, sir. 
How long were you riding on that occasion ? 
. About two weeks. 

Q. Did Bloomfield finish his gather of cattle in two weeks? 
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048 A. I don’t know whether he did at that time or not; I was 
took off at that time. 
Q. Were you there when he branded wn cattle in 1882? 
A. Yes. 
Q. Did you help brand them ? 
A. I did. 
Q. Working for him ? 
A. I was at that time. 
Q. You say you could not say how many cattle he branded on 


that occasion. I will ask you what month it was? 

A. I believe it was in October; I ain’t positive; I think it was. 

Q. You say you heard part of Cantley’s testimony. Did you hear 
his testimony as to the number? 

A. I heard a little of it—a small part. 

Q. Did you hear what he said about the number branded then ? 

A. No. 

Q. What is your estimate of the number branded on that oc- 
casion ? 

A. In the fall of 1882 probably a thousand head. 

> Then they were taken into the pasture ? 

. I believe they were. 
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. And you rode in among them ? 
. Not after they were branded. 
The pasture is twenty-five miles long ? 
I do not know how much fence there is. 
Do you remember how much? 
Ten or twenty miles. 
How wide? 
Six miles. 
. Did you ever ride through the pasture that fall to see what 
in there besides those branded ? 
. Not until we rounded up. is 
Did you ride all over the pasture ? 
Not all over, but wherever we were sent. 
All the cattle were brought together in one bunch ? 
Yes. 
For what purpose was that done ? 
. Probably to get out beef or something; get some few cows 
and calves. 
549 Q. Did you have any beef to take out for anybody ? 
A. A few. 
Q. For whom? 
A. Barnes and Shaffer. 
Q. While you were working for Barnes & Shaffer you also hired 
to Bloomfield ? 
Ans. No. 
. You helped Bloomfield brand ? 
. That was after the branding was over, I said. 
You worked with him seven days? 
Yes. 
And you went to work for Barnes & Shaffer again ? 
Went to work a little while—a few days. 
Were you looking for Barnes & Shaffer's beef? 
Yes; a few in the pasture. 
Was the pasture fence closed so that the cattle could not get 
in and out? 
A. Yes; it was a pretty good fence. 
Q. Do you know how the Barnes & Shaffer cattle got in there? 
A. They were turned in there. 
Q. So as to hold them? . 
A. Yes. 
Q. And you took them out, and wa ond that you do not know 
what occurred to these cattle at all ? 
A. Which cattle? 
Q. Bloomfield’s; do you not know what was done with them ? 
A. No; not after I got through with them. 
Q. Did. you notice every head of cattle Bloomfield branded ? 
A. All I helped to brand, of course; I had to look at them as they 
went through the chute. 
Q. They had the C7 on? 
A. Yes. 
Q. What other brands’? 
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A. Some SD bar and some 7C. 
Q. What other brands? 
A. I don’t know. 
Q. You cannot mention any other brands except those brands ? 
A. No. 
Q. Do you know they had other brands? 
550 A. Some Texas cattle had other brands. 
Q. You do not know what the brands were ? 
A. Road brands; I don’t remember. 
Q. Was there any other cattle besides Texas cattle that had any 
other brands except the C7 before they put on the SS? 
. There might be; I don’t remember them. 
. You are quite positive none had T? 
. I did not see them if there were. 
You are quite positive none had bar? 
. None that I seen. 
You don’t remember seeing them? 
. I did not see at all. 
You know you did not see them ? 
Of course I know. 
Do you know you did see some with an S on? 
I see some with SD bar on. 
You are positive you did not see some with an S on? 
. A single S I did not. 
Are you positive? 
No; I ain’t positive. They might have been there and I seen 
them and have forgotten. 
tog Are you positive you did not see some with a Ton the left 
side? 
A. Not that I remember. 
Q. Are you positive you did not see it? 
A. I can’t remember positive. 
at Are you positive you did not see some with a bar on the right 
side? 
A. No, sir; I never saw that bar on the right side? 
Q. You are positive of that? 
A. Yes. 
Q. Why are you more positive you did not see that bar on the 
right side than you did not see an S ora T? 
A. A man might see an S or a T and forget it. 
Q. May he forget to see the bar? 
‘A. A man is as liable to look on one side as another. 
551 Q. I ask you why you should be much more positive you 
did not see a bar than you are that you did see a T or an S? 
A. A man is liable to forget; he overlooks small things. 
Q. Now, I will ask you if you ever heard of anybody in that region 
who claims a T brand on the left side? 
A. I don’t remember. 
Q. Did you ever hear of anybody claiming the cattle with the 
bar on the right side in that vicinity prior to 1882 ? 
A. I believe not. 


s POP OP OP OPOPOPoP 


7 ™ * _— = Oe ee Se ey a “ Mae 
A Ee tee Sa a eA SR BAS Oh CE, ee a, 2 
AERA PR Tee ae OT te ae LO ee ee eg », Kaela Rs 


eps 


ag 
368 THE ARKANSAS VALLEY LAND AND CATTLE 


Q. Did you ever tell anybody that you knew Bloomfield claimed 
some of these cattle and took them ? 

A. No, sir; never did. 

Q. Sure of that? 

A. Never said anything of the kind. 


552 CHARLES MANTz, witness for defense, sworn, testified : 


’ Direct examination: 


Q. Where do you reside ? 

A. I don’t know exactly where I reside now; I have been Jiving 
at Ft. Collins during the last winter and used to reside in Wyoming. 
Q. Where were you residing in the fall and summer of 1880? 

A. Iwas residing at Sheep creek, about 30 miles north of Rock 
Creek station. : 

Q. What business were you engaged inat that place ? 

A. Cattle business. 

(. How long had you been engaged in the cattle business there ? 

A. Since the fall of 1877, until 1882. : 

Q. So that from the fall of 1877 to the — 1882 you were engaged 
in that section of country in the cattle business ? 

A. Yes. 

Q. Are you well acquainted with the section of country known 
as Sheep Creek basin ? 

A. Yes. 

Q. Do you know of the Little Medicine country ? 

A. Yes. 

Q. State whether you are acquainted with the country that lies to 
the east of Sheep Creek basin. 

A. It is mountainous. 

Q. Are you acquainted with it? 

A. Yes, sir; [am not thoroughly acquainted—that is, beyond, on 
the east of the Fetterman road ; I have never been all through that 
country, because it is very mountainous. 

Q. Do you know of a stage road in that section of country ? 

A. Yes. 

Q. Where does it leave the U. P.? 

A. Rock Creek. 

Q. In what direction does it run ? 

A. I should judge it ran north. 
509 Q. What ranche or station on that road do you come to 
about 46 miles north of Rock Creek ? 

A. You are in the neighborhood of Howe’s ranche; I think Howe 
calls it about 45 miles from his place. 

Q. Do you know what other name it goes by ? 

A. It used to go by the name of Mountain Home. There is an- 
other ranch between Mountain Homeand Rock Creek that used to 
belong to Mr. Yankee. 

Q. I am speaking of Howe’s ranch. I call your attention to this 
large map. What is this section of country called here? 

A. Sheep creek. 
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Q. Point out the stage road. 

A. Up this creek, north. 

Q. Point out Howe’s ranch. 

A. Here (indicating), and there is Yankee’s ranch. 

. Are you acquainted with the country that lies east of the stage 
road ? 

A. Iam acquainted along here to the east, but further east I don’t 
know anything about it, and all aruund to the west from where it 


~ is hilly I don’t know. 


Q. Point out Laramie Peak. 

A. Here (indicating). 

Q. Is that a good representation of the country ? 

A. Yes. 

@. What was the character of the winter 1880-’81 ? 

A. Very severe. 

Q. How many winters have you been acquainted with the gen- 
eral character of in that section? 

A. You see that winter started in very early. 
Q. How many winters have you been acquainted with the gen- 
eral character of the winter in that country ? 
A. Ever since 1877. | 
Q. State how the winter of 1880-’81 compared with other win- 
ters, before and since, that- you have known of. 
504 A. The winter of 1877 and ’8 was very severe, and I think 
in 1881 it was just about the same. 

Q. Was it an unexceptionally hard winter ? 

A. Yes. 

Q. How as to snow in that country ? 

A. A good deal of snow. 

Q. About how early did the snow commence falling in that coun- 
try ? 

a I think about the first part of November. Mr. Carey was up 
there looking after some cattle, and these cattle they had to turn 
loose on account of the storm. 

Q. Would you say that the winter set in with heavy snows about 
the first of November ? 

A. I could not say we had heavy snows. I know we had storms 
then. 

Q. Do you recollect about what time in the fall or winter that 
the heavy snows fell in that section of the country ? 

A. I left up there in the neighborhood of the first of December 
and I did not get back until early in the spring. 

Q. Had there been a great deal of snow fallen in that country 
before you left? 

A. I don’t remember exactly whether they had a great deal. I 
know we had storms in there. 

Q. What is the character of the country from Sheep Creek basin 
lying to the east, say over to Howe’s ranch? 

A. There is a part in through there — no difficulty for cattle to 
get over there from Sheep Creek basin to Howe's. 
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Q. How is it after you would get to Howe’s ranch—I mean now 
in the winter time—such a winter as you have been describing ? 

A. The snow falls very deep in through that, the way the road 
runs from Yankee’s ranch up in through the mountains; it falls 
very deep in there,and the cattle very seldom drift over. If you 
turn eattle loose up there about the first of November they would 

have an opportunity of getting through. 
555 Q. Where would they get to ? 
A. De Billio’s ranch. 

Q. Point on the map where cattle would be liable to drift after 
10th of November ? fi 

A. Instead of drifting east I should think they would drift down. 
If cattle were found over there I should think they would go around 
Frager’s ranch, around the Peak and into that country. 

Q. You think that would be the natural drift of the cattle ? 

A. Yes; although in the spring-time a good many cattle are found 
in the draws. 

Q. Were you at Howe’s ranch at any time after the first of No- 
vember, 1880? 

A. I don’t think I was. 

Q. Were you in the country, east of Howe’s ranch, during that 
Winter ? 

A. No, sir. 

Q. In about Laramie Peak ? 

A. No, sir. — 

Q. Do you know of some cattle being brought into that country 
by Schlegel and Jordan ? 

A. There were some cattle brought in there, I think. I know 
Schlegel and Jordan were up there. 1 know Mr. Mann had a 
bunch of cattle up there about the lst of November, and they were — 
caught in that storm, and [ do not know whether they were Schlegel 
& Jordan cattle or not. 

Q. That was about the first of November. Did you ever see that 
bunch or herd of cattle ? 

A. I saw the bunch of cattle that Mr. Mann was with, but whether 
they were Schlegel & Jordan cattle I don’t know; there was a gen- 
tleman came to the ranch with Mr. Mann, and it was storming then 
very hard; he was rather an elderly gentleman, and they had a 
bunch of cattle they were pushing past the ranch. 

Q. In what direction ? 

A. Down towards the road—the Fetterman road. 
556 Rs. Where would that be? Point where your ranch is on 
there. 

A. About here (indicating), and I think they were bringing them 
down towards this road; whether they were Schlegel & Jordan cat- 
tle, I don’t know; it has been five or six years since this, and I never 
thought of the transaction once. 

Q. Mr. Mann, you say, was with those cattle? 

A. Yes, sir; Mr. Mann and an elderly gentleman—lI forget his 
name. I know it was a very cold day, and it seemed strange to me 
how these men could stand that cold weather. 
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Q. About what time was that? 

A. I think that was about the latter part of September or first 
part of November. I don’t know exactly. I know it was about 
_ the first storm we had that winter. 

Q. What was the condition of the cattle in that country in the 
spring of 1881? 

A. Very poor—that is, those that were left, except now we had a 
bunch there of 49 cattle; they were looking in pretty good shape, 
_ but the balance of the cattle were very hard. 

Q. You may state what per cent. of loss was there of cattle in 
that section of country during the winter. 

A. From what I heard afterwards, some herds lost nearly 100 per 
cent., and there was another herd that lost at least fifty per cent. 


PLAINTIFF’s CouNSEL: This is hearsay ; you do not know of your 
own knowledge? 


‘A. I could judge very well from the round-up I attended next 
year. 

Q. You attended the round-up in the spring of 1881 ? 

A. Yes. 

Q. Are you acquainted with what is known as through or Oregon 
cattle ? 

A. Yes; you mean brought through in the trail or cars? 
507 Q. Trail cattle driven from Oregon ? 
A. Yes. 

Q. Do you know of some such cattle being brought into that 
country in 1880? 

A. Yes; there were some. 

Q. State what was the loss among that class of cattle in that sec- 
tion of country—those brought in over the trail. 

A. I could not say, because the parties might have found some of 
these cattle somewhere else and disposed of them, but what I saw 
around on Sheep creek and North Laramie, I should think, at the 
very least, fifty per cent. 

Q. Were there many dead cattle around on that range and vicinity 
the next spring? 

A. There was a great many. 

Q. Where would they be found ? 

A. In every gulch and behind every rock almost up in that 
country. Icounted between 30 and 50 head in a canyon, [ suppose, 
about a quarter of a mile long and hardly twice the width of this 
room, in one place alone, and looked at. the brands and examined 


them carefully. 


Cross-examination: 


Q. Among these brands what brands do you remember now of 
finding ? | 

A. I was looking principally for the 49F, half circle, and ton. 
They were nearly all ton and F, half circle. 

Q. You have said that from Sheep creek east it is easy to travel ? 
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A. It is in summer time; in winter, not much trouble. 
Q. Do you know anything about that country ? 

A. Yes. 

Q. That is a tolerable wide valley ? 

A. Yes. - 

Q. How much snow would it take to stop passage down from 
there ? 

A. The snow blows over from the west: there are high mountains. 

Q. How much snow will cattle travel through ? 

A. I should think three feet of snow. | 

Q. Do you know anything about the country north’-of the 

Peak ? 
558 A. All west of the Peak I know. Up north of the Peak I 
don’t know anything about. 

Q. When do you think the snow fell so deep that cattle could not 
travel through ? 

A. I left there about the latter part of November or first of De- 
cem ber. 

Q. Was the snow too deep in that particular locality from Howe’s 
ranch out eastward through these passes at that time to prevent 
caitle ? 

A. Before I left, no, sir; I should not think so. 

Q. You do not know what fell afterwards, to your personal knowl- 
edge? 

A. No. 

Q. The cattle you saw Mr. Mann with and some other man, you 
think they were driving them southward ? 

A. Yes, sir. 

Q. Would the direction in which they were driving them carry 
them into Sheep Creek basin if they kept on further ? 

A. No. From what I know—that is, from what I heard—they 
were pushing them down towards the road. 

Q. [ mean what you saw? 

A. I did not see anybody but Mr. Mann and the other gentleinan. 
I did not go out to examine the cattle. 

Q. Did you hear anything from them that indicated where they 
were driving them to? 

A. I thought they were some beef cattle, if I remember correctly. 

Q. How many were they driving ; about six hundred head, were 
they not? 

A. That is the first time I ever thought of that. 

Q. Were they not driving them to the railroad to ship them ? 

A. From what I remember, I think they were. 

Q. You call them beef cattle ? 

A. I heard so; I did not see them. 

Q. That was some time in October, was it not? 


559 A. Somewheres in October, I believe it was, or about the 


first part of November. 
Q. You left there the last of November? 
A. The last of November or the first part of December. 
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Redirect examination: 


Who was residing at your ranch at that time besides yourself? 
. I think my brother was. 

. What is his name? 

H. P. Mantz. 

Is he known as Mack Mantz? 

Yes, sir. 


POPOPL 


560 B. F. Horrer, witness for defense, sworn, testified : 


Direct examination : 


Where do you reside? 
. Fort Collins. 
How long have you resided there ?: 
. [ have resided there since 1877. 
~ ahi you ever been engaged in the catiae business ? 
es 
Where ? | 
I have been engaged in the cattle business on Sheep creek. 
In what Territory ? 
In Wyoming. 
Will you state what county it is in? 
. It isin Albany Co. 
. When did you commence being engaged in cattle in that sec- 
tion of the country ? 
A. 1877. 
Q. And when did you end ? 
A. 1882. 
Q. Did you have cattle in that section of the country during those 
years? 
A. Yes. 
Q. Are you acquainted with the country about Sheep Creek basin ? 


A. Yes. 
Q. What is the character of the country that lies to the east of 
Sheep Creek basin ? 
. Very mountainous. 
. Do you know the stage road leading north from Rock Creek ? 
Yes. 
What ranch does it strike about 40 miles north ? 
. Howe’s ranch. 
Have you ever been at Howe’s ranch ? 
Yes. 
What is the character of the country about Howe’s ranch and 
to the east of it? 
561 A. Howe’s ranch is in a narrow cafion; a road passes 
through and mountains on either side. 
Q. Does the road, as it approaches Howe’s ranch, pass through 
this canon you speak of ? 
A. Yes. 
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Q. And the mountains are upon the right and the left ? 

A. Yes. 

Q. Do you know about what distance it would be from Sheep 
Creek basin to the eastern slope of Laramie Peak ? 

A. About 15 miles. 

Q. What would be the character of the country in that entire dis- 
tance? 

A. Do you mean direct east from Howe’s,ranch ? 

Q. I am speaking — from Sheep Creek basin; how far would it 
be from Sheep Creek basin to the eastern side of the range of hills 
or mountains there? 

A. It is very mountainous, the road you speak of; the stage road 
runs through part of that country, and after that it is all mount- 
ains. 

Were you in that country in the winter of 1880-’1 ? 

. No. | 

. Were you there in the fall of 1880 ? 

. No, sir. 

. Were you there in the spring of 1881 ? 

Yes. 

. State what you were engaged in doing in the spring of 1881. 

I went on the ranch in the spring of 1881; in May I went to 
hauling poles to build corrals, and, as I remember now, about the 
first of June went on the round- -up. 

Q. How long were you with the round-up ? 

A. I was on the round-up the last of July—the tirst round-up. 

Q. What was the condition of the cattle*in the spring of 1881 in 
that country ? 

A. Very thin. 

a What had been the cause of that a 

. I can only judge from the severity of the winter. 
Q. Had.there been much snow in there during that winter? 
562 ~~ A. I was not there during the winter. 
Q. State what was the percentage of the loss of cattle in 
that section of the country in the winter of 1880-1. 

A. The losses were very heavy. I could not give the percentage. 
Judge Cary bought a herd of cattle there that numbered 2,200, and 
he gathered about 400 of them. 

Q. What kind of cattle were they ? 

. Western cattle. 

Known as Oregon or Western cattle ? 

Yes. 

How many cattle did you have in that section of the country ? 
I don’t remember ; several thousand. 

How was it with your own herd ? 

We lost a great many. 

State whether or not there were many dead cattle on the range 
in that country the next spring after this winter of 1880-1. 

A. I think it is safe to say that there were a great many more dead 
ones than live. 

Q. Did you see many dead ones yourself? 


POPOPOPO 


Orererer: 
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A. Yes, sir; I saw dead cattle all over there, in every gulch and 
ravine. 

Q. Where would you principally find the dead cattle? 

A. We would find a great many of the dead cattle behind stones 
and under trees where they had gathered; we would find as many 
as a dozen under a bunch of trees and all along these streams and 
in broken places. 

Q. Were there a great many cattle in that country in the fall of 
1880 ? 

A. I was not there in the fall of 1880. 

Q. State as well as you can about the number of dead cattle that 
you saw in and about Sheep creek—I mean as to dead cattle through 
that country in those little streams—Sheep Creek basin. 

A. Take Mule creek—that is a small stream; probably a mile or 

so long—and I counted on that stream between 100 and 200 
563 head of cattle. 
Q. About what distance ? 

A. About a mile. 

Q. How was it as to other small streams ? 

A. That was about the index of the whole thing. 

Q. I understand you to say the number of dead cattle in and 
through that country, you thought, was equal to the number that 
was left alive? 

A. Yes, sir. 

Q. Did you find any dead cattle along Sheep creek, south ? 

A. A great many. 

Q. Would you make any estimate of the aggregate of dead cattle 
that you saw in that country ? 

A. During that round-up I traveled all over this Sheep Creek 
country and the Laramie plains and west nearly as far as Fort 
Steele. 

Q. Were you cn the Little Medicine? 

A. Yes, sir; and on the Little Laramie. I remember well that 
it was estimated there was 1 ,000 head of dead cattle right} in the brush. 

Q. On the Little Laramie ? 

A. Yes; I woul hate to give an estimate. I would not be afraid 
to say there were 10,000 head of dead cattle in that country. 


Cross-examination : 


Q. I understood you to say that you were not there in the fall of 
1880 and winter of 1880-’1 at all. 

A. No, sir. 

Q. Know nothing yourself about the actual snow-fall ? 

A. No, sir. 

Q. You were there in May, though, of 1881? 

A. Yes, sir. 

Q. Did you go through the mountains to get to Sheep Creek 
basin ? 

A. We passed over a raise there—a mountain like. 

564 Q. Much snow then on the ground when you went over? 
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A. There was only snow then in some ravines, gulches. 

Q. What time in May did you go over? 

A. I went over about the 15th of May. 

Q. In high mountains the snow is not gone by the 15th of May? 
A. There is snow there a little way up until July. 

Q. And where is it hidden in the ravines? 

A. In’some places. 

Q. These are not high mountains at all; they are simply broken, 
rough hills; you:call it mountainous? 

A. They are pretty high mountains. 

Q. How high is Laramie Peak ? 

A. I cannot give you the exact altitude of Laramie Peak. 

Q. About how high ? 

A. I don’t really know. 

Q. Cheyenne itself is about 5,000 or 6,000 feet high ? 

A. This country up there is about seven or eight. 

Q. The mountains are about 7,000 or 8,000 feet high ? 

Ans. The mountains are higher than the valleys. 

Q. Are they 10,000 feet ? 

A. I don’t know. 

Q. What route did you travel in going in in May ? 

A. I went to Rock Creek and took the stage road to the ranch. 

Q. Right up north ? 

A. Yes. 7 

Q. The snow was all off the valleys at that time? 

A. There was snow insome of the gulches. 

Q. All off of the surface and tops of the hills and the mountains? 
A. There were places on the tops of the hills where there was 


snow. 
Q. You commenced in June to round up? 
A. I think we did about the first of June. 
Q. Rode all through this country east of Sheep Creek basin look- 
ing for cattle, did not you? 
A. Yes. 
565 Q. Did you find much snow? 
A. Only snow in the gulches. 
Q. Did you do any of the riding, or sit still and send out your 
men ? 
A. I rode all the time. 
Q. You lost some of your cattle there ? 
—. Yes. 
. About what percentage? 
. I did not say what percentage, but lost a great many. 
. I will ask you to say how many—the percentage. 
I don’t —; we never tallied the cattle. 
Could you make an estimate now? 
No. 
Did you lose a quarter? 
I can’t tell. 
Did you lose a tenth ? 
We apprehend that we lost more than a quarter. 


POPOPOPOPO 
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Q. Do you think you lost a third of them ? 

A. I don’t know. 

Q. That was the Mason & Hottel herd ? 

Ans. They had a herd of cattle in there, and Hottel and Mantz 
had a herd in there. 

Q. That Hottel is yourself? 

A. Yes. 

Q. In which herd was the greatest loss—the Mason & Hottel or 
the Hottel & Mantz? 

A. The greatest loss was in the Mason and Hottel herd. 

» 3 What did you estimate your percentage of loss in the other 
verd ? 

A. Hottel and Mantz’s cattle had been there a good while; did 
not lose very many of them, because they were very fat. 

Q. You did not lose 10% of them ? 

A. I don’t know. 
_ Q. Was this man Mantz, who just left the stand, vour partner 
then ? 

A. Yes. | 

Q. The Mason and Hottel herd was a herd taken from Colorado 
late in the fall, was it? 

A. Yes. 
566 Q. That year the grass in this country was almost nothing ? 
A. Yes. 

Q. The cattle was very poor and thin when you took them 
there ? 

A. Yes. 

Q. The mortality was greater among them ? 

A. Certainly. 

Q. You are engaged in litigation with the Mason estate, are you 
not, over this very same herd of cattle? 

. Not at present. 

Have you been ? 

I am not engaged. 

Have you been? 

No. 

Never, at any time? 

No, sir. 

Any trouble between you and the estate about this cattle ? 
There is a suit entered. 

Don’t you call that litigation ? 

. Not yet. 

You have not answered it? 

It did not come to a trial. 

. You are claiming that that herd of cattle was about all swept 
away that winter; that is your defense in the case ? 

A. No,sir; I have not made any claim at all. 

Q. Have vou not claimed to the representatives of that estate 
that these cattle were all lost that winter, and did not that bring on 
this suit? 

A. No, sir. 

48—147 
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Q. You are sure of that, are you? 

A. Yes. 

Q. What is the bone of contention between you and the Mason 
estate ? 


Objected to. Objection overruled. 


A. The suit is brought for a final settlement. 
Q. Is not it alleged that you got away with those cattle, and 
ain’t it your defense that they died ? | 
A. I don’t think it is alleged that I got away with them, 
and I don’t think it is alleged that my defense is that they 
died. i) 
567 Q. What is your defense ? 


Objected to. 
The Court: He can decline to answer, and it is subject to the in- 
ference that he has stated. 


Q. Do you prefer not to answer that question ? 

A. I don’t object to answer it if it is a matter of importance in this 
case. 

Q. What is it, then? 


The Court: You are not required to answer. 


Q. State what the dispute between you and the estate is as to 
these cattle. : 

A. The ease is just a matter like this: They have entered a com- 
plaint, and I don’t really know what they doclaim. We never had 
a trial over it. 

Q. Tell us what you claim as a defense. 

A. I claim I settled for the cattle. 

Q. What do vou say as to these cattle in defense of their claim 
against you? 

A. The Mason and Hottel cattle, I claim a great many of them 
died; that is what I claim. 


Redirect examination: 


Q. Is not it a fact, in regard to these cattle, that you accounted 
for them at $50,000 ? 

A. I did. 

Q. And that the question of the price of the cattle is not in dis- 
pute in this case ? 

A. I think not. 

Q. That a number of cattle had died or did not die don’t affect 
the suit at all? 

A. I think not. 

Q. That you have sold these cattle, with the Hottel and Mantz 
cattle, to an outfit and accounted to the estate for $50,000 for that 


herd of cattle? 


A. I did. 
568 Q. And that is set up in the answer and in the complaint, is 
it not? 
. A. Yes. 


1: tO are — 7 
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Recross-examination : 


| Q SHOy many cattle did you have there of the Hottel and Mason 
verd * 

A. The first I ever drove up there — 1,800 and something; the 
next time we drove up a little less than 1,000. 

Q. That would make something near 2,800? 

Ans. Yes. 

Q. You claim that $50,000 is all the estate is entitled to ? 

A. I do. 

Q. Because the balance died ? 

A. Yes. 


569 Lou WYETH, a witness for the defense, testified : 


Direct examination: 


(). Where do you reside ? 

A. Greeley, Colorado. 

Q. How long have you lived there? 

A. I have lived at Greeley and the vicinity something over 12 
rears. 

: Q. What is your business? 

A. I am engaged in the stock business and also inspector. 

Q. How long have you been engaged in the stock business ? 

A. Something over 12 years. — 1877 I was inspecting for Colo- 
rado, in 1880 I was inspecting for Colorado, in 1881 I was inspect- 
ing for Colorado and one county in Wyoming—Carbon county, the 
county that Rawlins is the county-seat of; in 1882 I was inspecting 
for the Wyoming Stock-Growers’ Association of Wyoming, repre- 
senting Nebraska and all Wyoming and Utah and part of Montana; 
1883 I was inspecting for the same, 1884 I was inspecting for the 
same, and at present inspecting for the samme. 

Q. Where were you in 1881? 

A. I was inspecting for Colorado in 1881, spring in 1881, on the 
round-ups. 

Q. At what point had you been the inspector for the Wyoming 
Stock-Growers’ Association ? 

A. On the line of the Union Pacific, embracing nearly all the 
stations from Denver to Council Bluffs and from Cheyenne to 
Council Bluffs, and stationed at Council Bluffs during the shipping 
season. : 

Q. State to the jury what vour business is as inspector. In in- 
specting cattle what do you do ? 

A. I look over the cattle and see that the proper owners are ship- 

ping their own cattle when they come into the feeding points, 
570 and I have inspected all the cattle that passed over the Union 
Pacific for the last six years—about a million and a quarter, 
I think—I have a record of them. 2 : 
Q. Are you familiar with the Wyoming brands? 
A. I am, sir. 
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Q. And with the Colorado brands? 

A. Y¢s, sir. , 

Q. What were you doing in the spring and working season—the 
yearly working season of 1881? 

A. I was inspecting on the round-ups embracing Pole creek and 
the tributaries of the South Platte and Denver junction to Twin 
Mountain, North Poudre. 

Q. What was your duty as such inspector, what were you iInspect- 
ing, what did you inspect, and for what purpose? 

A. To see that the Colorado cattle was properly taken care of and 
not drove up by any inside parties, either across the rivér from the 
north side of the South Platte to the south side, and followed the 
Platte and tributaries on the north side. 

Q. Did you or not examine all the calveys of cattle gathered on 
that round-up? : 

A. I examined them all, see them all that left the round-up, and 
helped count nearly all the cattle that were turned loose after the 
round-ups were over—Mr. J. W. Snyder and myself. : 

Q. I will get you to state whether you are acquainted with the 
brand claimed by Mr. Mann of a bar on the right side. 

A. I am, sir. 

Q. Are you acquainted with the T brand on the left side? 

A. I am, sir. : 

Q. In your inspection during the season of 1881, did you or not 
see any of these cattle in the entire country and through any of the 
herds that you inspected ? 

A. I did not, sir. 
571 Q. Was there any of these cattle in any of these round-ups? 
A. There was none that I seen. 

Q. When was the first time that you saw the bar brand and T 
brand, both? 

. I saw the bar brand in 1880 and the T brand in 1881. 

. Where did you see the bar brand ? 

. The stock-yards at Council Bluffs, Iowa. 

. How many head was there in it? 

About 600; a little less, I think. 

. What kind of cattle were they ? 

. Oregon trail cattle. 

He or she cattle? 

Steers. 

. What condition were these cattle in ? 

. Thin, frail cattle; the entire drive was thin that year. Isawa 
great many trail cattle; they were all thin; a very dry year, stated 
so by the drovers at least. 

. When was it that you saw the T brand? 

. In 1881. 

. Will you describe that T brand to the jury ? 

. The T on the left side, just behind the left shoulder. 

. Was it or not a well-put-on brand ? 

. It was not a very well-put-on brand. 

. What was the difficulty with it? 
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A. It was a kind of hair-brand—a kind of dim brand; on some 
it would show, and others it would not show so plain. 

Q. On all these cattle that had been branded with a T, or pre- 
tended to be branded with a T, could you distinguish them by the 
T brand ? 

A. Not all of them; some. 

Q. How were you able to identify them ? 

A. I had a card giving the Oregon brand on them asa part of a 

tracer on the brand. 7 
572 Q. State whether or not you were obliged to go to these 

Oregon brands that were on the animals in order to identify 
them. 

A. I did on some of them. 

Q. Are you acquainted with the brand called the triangular 
brand, on the left side? 

A. Iam; it was your own (Mr. Wright) brand once. 

Q. Who formerly owned that brand ? 

A. I ain’t sure who was the first owner of it. 

Q. Who owned it before I did? 

A. Nick Dowling sold the D cattle. I do not know whether he 
sold the triangle to you or not. 

Q. What kind of a brand was that triangle brand—the point up 
or the base up? 

A. It was not always just alike; sometimes the point is up. It 
was of various shapes, the triangle was. 

Q. Right on the side of the animal ? 

A. On the left side. 

Q. What kind of cattle were these? 

A. Western cattle or native; fine, large cattle. 

Q. Did you see any of the cattle that Nick Dowling drove to 
Pine Bluffs to ship and turned loose? 

A. I did. 

Q. Were there any triangle cattle in that bunch that were turned 
loose at Pine Bluffs? 

A. I did not see them until the following spring. There were 
not many of them to see then. I seen what there was of them, 
though, then. 

Q. Did you recognize any of the triangle’s brands on them ? 

A. I did not. They were Washington Territory cattle. 

Q. Will you state what Wyoming brands you are acquainted with 
that carry a T on the left side? Any outfits, 1 mean, that have a T 
brand on the left side. 

A. Carry a straight T or with other brands. The T combination 

is so great that it would be hard to tell them all. 
573 Q. Anything with T alone? 

A. Yes: there was a IT with a very small point in it, mak- 
ing it an F, and it would be very hard to distinguish that brand 
from the T brand, more particularly when the hair was long; and 
a great many men are mistaken on that. 

Q. Who owns that brand? 
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A. Judge Carey; and there is a bar T and T bar and a bar T bar 
and a cross T brands and T brands. 

Q. Who owns the straight brand ? 

A. T cattle have come from Oregon; the T is a road brand. 

Q. Where were they turned loose? 

A. Fort Custer, at the north side of the river, and they were sold 
to different parties in Wyoming. 

Q. Do you know anything about N. R. Davis? 

A. He had 2,000 head of cattle—T cattle—turned loose on Hat 
creek. Brewster and Emmons had 2,000 out of the same herd 
turned loose at the same time with the road brand T on, them. 

Q. Were these Oregon cattle—all of them ? 

A. No, sir; the last two herds were from Texas. Charley Coffey 
has a T brand on the left side, on Hat creek. 

Q. Up there near Fort Robinson ? 

A. Yes. 

Q. I would like you to make that TF brand of Carey’s. 

A. It is very hard to distinguish that little corner. Teal and 
Coleman shipped in 80 Oregon trail cattle; they were not turned 
loose, only what got away. Carpenter Bros. drove the T brand in 
1879; they got loose—part of them—the same year, and they have 
been hunting them ever since. Guthrie & Oskanp Cattle Company 

bought some T cattle that were turned loose on the range. 
574 Q. Do you remember Mr. Whitcomb having any cattle ? 
A. T bar and bar T, and every way connected with a T. 

Q. In the bar T cattle were the bar and T connected ; are not 
they separated ? 

A. There is but a dash between the bar and the T. 

Q. Do you know where Whitcomb’s herd range ? 

A. i think they range on Bear creek; at the time on Horse creek. 

Q. In Wyoming? 

A. In Wyoming. 

Q. Where did the other T cattle range—those you mention—if 
you know about the country they ranged in? 

As Searight’s ranged on the north side; they had other brands 
put on them before they were turned loose. The Guthrie and Os- 
kamp’s cattle were ranged on the Laponte, west of Fort Laramie ; 
and Bob Irving’s cattle were T cattle out of the same herd ; they 
ran in the vicinity of Fort Laramie, in Wyoming. Davis’s ‘cattle 
ran on Hat creek, Brewster’s cattle ran on Hat creek, and Charley 
Coffey’s cattle ran in the vicinity of Hat creek, near Fort Robinson, 
and in Nebraska and Dakota, too. 

Q. Where does the Laponte run ? 

A. In the North Platte—one of the tributaries of the North Platte 
in Wyoming. 

Q. Hat creek is where? 

A. It is in Dakota; probably right close to the line. 

Q. Close to the line between Dakota, Nebraska, and Wyoming? 

A. Yes, sir. 

Q. Now, is this shipment of steer cattle to Council Bluffs with the 
bar brand on 
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A. Bar brand 582; I think that is the correct number, according 
to the stock-yard books. 

Q. When was it that the T cattle were shipped ? 

A. 1881 I see them. 

Q. At about what time? 
579 A. They commenced coming, I think, August and Sep- 
tember; along there. 

Q. How many, if you can remember, were shipped of the T cattle? 

A. I have to figure up; I have a record of them all. 

Q. Do you remember anything in the T cattle shipment that did 
not belong to it? 

A. Yes, sir; a good many shipped with the T that did not belong. 
to them at various times. 

Q. Upon what were they claimed—the T cattle that you claim 
did not belong to the shipment? 

A. They were claimed on the old Oregon brands; claimed that 


the T was not distinct enough to show; claimed as Oregon brands. 


I took them away from them and put them where they belonged. 

Q. I will get you to state whether or not it is an easy matter to 
determine the brand in the month of December. 

A. It is not, sir. I have been inspecting for six years. They are 
easy to see in the summer time, but when the winter comes on they 
become harder to see. We have to rope and tie up and shave more 
cattle in the fall, late in the shipments, than any part of the sum- 
mer, 1n order to discover what the brands are. We have to exam- 
Ine a great many cattle in the yards. 

Q. Is it not a fact that a brand that would show distinctly in the 
month of July, and fair enough at that time, in the month of De- 
cember could not be discerned at all? 

A. On some few it would be dim, according to the branding. If 
you brand cattle deep there will always be a deep scar; if light, 
there will be hair over a nice brand, to see in the summer, but hard 
in the winter. The older the brand grows, if burned deep, the horn- 
ler it gets, the thicker a brand gets all the time. 

Q. How about the horizontal bar brand—whether it is easier to 

see in the winter or not? 


— 8716 A. If itis put on very deep it would beseen ; it is according 


to the condition of the cattle the easy with which it would be 
seen. All brands are hard to be seen in the winter, except they are 
very deeply burned. 

Q. Take cattle that have been driven from Oregon in the summer, 
rather thin, would it be possible to see the bar brand on any great 
number with any distinctness? 

A. No, sir; it would not be very accurate. 

Q. Would that apply equally to the T brand? 

A. Yes, sir; it would apply to any brand that is poorly put on, 
long hair, the condition of the steer, if the steer is poor, and the 
hair has about reversed itself, it would be hard to see it. 

Q. Do you remember the bar G cattle ? 

A. I do. 

Q. When did you see those? 
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A. I got acquainted with the bar G cattle in 1879 at Council 
Bluffs, lowa. 

@. Who was the owner of the bar G? 

A. At that time—Mr. Mann claims them now, but he did not 
claim those cattle that came through at that time; they were the 
same herd of cattle, though bar G cattle was owned by’some other 
parties; it is hard to state; they were scattered in Wyoming and 
different parts of the West; a man named Holbrook and Ingram 
shipped them from the Winnemucca, on the Central Pacific railroad, 
Nevada, in 1879, 30 car-loads of them. 

Q. Can you state whether or not the bar brand is used in Wy- 
oming upon the right side? 

A. It 1s, sir. 

Q. For what purpose? 

A. In connection with brands in some cases. 

Q. Do you know of any cattle that it is used as a taliy ? 
577 A. Not on the right side, I don’t; I know cattle running 
with a bar on the right side. : 

Q. What cattle are they? 

A. The Swan Land Cattle Company have cattle branded on the 
right side, Guthrie & Hoard have cattle branded on the right side, 
and Whitcomb has a herd of cattle branded bar on the right side 
with brands under it laying down parallel; Hudson & Andrews have 
cattle laying down with a bar on the right and nothing but a bar on 
the right side. 

Q. Do you know where Egbert’s station is on the Union Pacific 
road ? 

A. I do. 

Q. How far is it from Egbert’s station to Fremont’s Orchard ? 

A. About 60 or 70 miles. 

Q. Do you know the distances from Egbert station north to 
Goshen Hole or Laponte? 

A. I only know it from the general bearings; I never worked it 
myself. 

Q. You do not know the distances between those places ? 

a I know the distance from Cheyenne to Fort Laramie is 96 
miles. 

Q. In working these round-ups in the spring of 1881 how far 
east did you go? | 

A. Denver junction, mouth of Pole creek, Weld county, Nebraska 
line; worked down Pole creek for about 15 miles or 20 from Chey- 


* ehne. 


Q. When did you begin working ? 

A. Some time early in May; I don’t remember the date. 

Q. When did you quit working? 

A. Some time in July. 

Q. Were there any of these brands claimed by the plaintiff in 
this case bar on the right side with a T on the left side or any of 
those cattle you examined ? . 

A. No, sir; I examined every herd of cattle and every round-up 
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from the time we commenced until we wended up on the mountain 
in the North Poudre. 

578 Q. Were you in communication with Mr. Mann, the plain- 
tiff in this case, prior to the working the round-up ? 

A. Yes, sir; ever since he had any cattle; seen him at Council 
Bluffs in the fall of 1880. 

Q. Did he give you a list of those brands ? 

A. He did in 1881, I believe; I am not sure. 

Q. nen he gave you this list of brands for what purpose did he 
give it! ) 

A. To detect, to find out if there was any shipped. 

Q. Was it in connection with this round-up? 

A. No, sir; I think it was after the round-up that he gave them 
to me. 

Q. You say you have been in communication with the plaintiff 
with reference to this bar brand and T brand; have you received | 
any communications from him by letter? 

A. I received a good many. 

Q. Have you got any of those letters ? 

A. I have only two; I destroyed most of them. 

Q. Will you show us the two you have? 


(Witness produces letters and paper.) 


Q. When did you receive them? 

A. Ido not know. I think in 1881 I received it as soon as I got 
to Council Bluffs. 

Q. From whom did you receive it? 

A. I received it by mail from Mr. Mann. There was a letter in 
connection with it. I carried it ever since in my pocket to hunt 
cattle on; never been out until I gave it to you. 

Q. Where were you in the early working season of 1882 ? 

_A. On the south side of the South Platte river, commencing at 

Cheeseman’s ranch, 10 miles from Denver, working down the South 

Platte and tributaries, Box Elder, Kiowa, Bijou, Muddy, and so on. 
Q. In what capacity did you then work ? 

579 A. For Sterling & Gillette and myself and several others. 
Q. Do you know where C7 ranch is ? 

A. I do. 

Q. Did you work over that country ? 

A. Yes, sir. 

Q. In your working in the spring of 1881 did you then work over 
the C7 range? : 

A. No, sir; not in 1881, but in the range right opposite, across 
the river. 

Q. How many of the cattle did you see in the season of 1882 of 
all the cattle that were worked on that round-up ? 

A. All that came to the round-up; helped to drive them in. 

Q. Did you make any inspection of them ? 

A. I looked at every bunch of cattle that left the round-up and 
every bunch of cows drove in with the calves to be branded to see 
that they were not branding some of others. 
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Q. In that examination of cattle did you or not see any Oregon 
cattle branded with a bar on the right side ? 

A. I did not. 

Q. Did you see any with a T on the left side? 

A. A good many with a T on the left side or connections with it. 
I was looking after cattle branded with a T on the left’ side, a T and 
TZ, and such brands. 

Q. With a single T? 

A. None with a single T. 

Q. Did you see any of the cattle claimed by Mr. Mann ? 

A. I did not; never seen one only at the shipping pen. 

Q. State from the examination you made of these cattle if there 
had been any of these T or bar cattle claimed by the plaintiff in any 
of these calveys would you or not have seen them. 

A. I would have seen them if they had been there, I think. 

Q. Now, you say that this communication was received in 1881 
(indicating press copy of paper)? 

A. Yes. 
580 Q. Did you have it in your possession in 1882 when you 
were on the range? 

A. Yes, sir; that was in my possession ever since; until I gave it 
to you the other day carried it with me. 

Q. Did you make any examination among these cattle for the 
purpose of finding any of the cattle with these brands upon them ?) 

A. I made an examination to find any cattle that belonged on the 
north side of the South Platte—both for Wyoming and for Ne- 
braska. 

Q. And for all these brands ? 

A. I crossed all the cattle I had seen that belonged to Wyoming 
and Nebraska on the north side of the South Platte river at different 
points, and had a list of all the cattle I crossed and, I think, the 
dates we crossed them. 

Q. Did you cross any of these cattle claimed by the plaintiff ? 

A. I did not. Dave Street, I guess, signed that paper, as agent of 
Mr. Mann. 

Q. Are you acquainted with a man called Government Bill ? 

A. Not very well; | have been with him several times; I met 
him last spring for the first time. 

Q. Where did you see him then ? 

A. Met him on the round-up. 

Q. For whom was he working ? 

A. For Mr. Mann, so he told me; he was supposed to be gather- 
ing Mann’s cattle. 

Q. What brand was he looking after ? 

A. Looking after the T and bar brand he told me. 

Q. Did he find any of these cattle ? 

A. Some bar cattle and a T cattle and an F connected with it. 

Q. Was there any controversy about those cattle—as to whether 
they were Mann’s or not. 


Objected to. 
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581 Q. Was Mr. Mann with you at any time? 
A. Yes. | : 

Q. Explain to the jury what ccntroversy arose about those cattle 
gathered by Government Bill as the Mann cattle—what it was and 
all about it. Iam referring to this time—this particular time for 
which [ asked. Was Mr. Mann present’? 

A. At one time he was—at the controversy of the cattle. 

Q. Tell what took place, at the time Mr. Mann was present, in 
reference to the cattle that had been gathered by Government Bill. 

A. I went up to the round-ups where Government Bill was gather- 


_Ing cattle, and he says, I have got eight steers here that I have 


gathered for Mr. Mann. I have taken such cattle. I don’t know 
his brands. I never seen one in my life, and I have got eight cattle 
that I think is Mr. Mann’s cattle and I have gathered them for him; 
and we were out in the calvey yard then and it was before dinner, 
and after dinner they were going out to bunch the cattle in the 
calvey yard and divide up and send the cattle up to the respective 
places. I told him I would like to see the cattle before they. were 
butchered or slaughtered. I went out and looked at them, and I 
saw there were three steers branded with a bar on the left side par- 
allel with the back. One steer branded = he gathered it for a T, 
he told me, and had not discovered it until I showed hina one steer 
branded with a bar on each loin and a T on the left, one steer 
branded X T—Texas steer—one steer branded with a small T, and 
one with a round-topped T on the left. 

Q. Did Mr. Mann go out and examine the cattle? 

A. Yes. 

Q. What did he do with them ? 

A. Claimed them all. 
582 Q. What became of the steers ? 
A. They were finally butchered in Greeley. 

(). And Mann’s steers ? 

A. No, sir; three of them were sold as Guthrie & Oskamp’s by 
Guthrie himself, one of them belonging to Judge Carey; I sold my- 
self and shipped him the hide to Cheyenne, and the other four were 
butchered at Greeley and the proceeds given to the respective par- 
ties. 

Q. In your opinion and speaking from your experience as a cow- 
man, state whether or not it is probable that a bunch of cattle would 
drift from a point near Fort Laramie, on the Laramie river, south 
and remain in a bunch, crossing the Platte river, or whether they 
would scatter and mix with other range cattle. 


Objected to. Sustained. Defendant excepts. 


Cross-examination: 


Q. In 1879, I believe you said, you were inspector for some pur- 
pose or other. What was it? 

A. Brands. 

Q. At what place were you stationed ? 

A. Council Bluffs, Iowa. 
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What were vou watching out for ? 

. Stray cattle. 

From what particular section ? 

. Colorado. 

Wyoming, too? - 

Not at that time. : 

. You were only watching the interests of the Colorado men who 
you were looking out for in 1880 ? 

A. For the same parties, at the same point. 

Q. Where were you in 1881 ? 

A. I was at the same point watching out for one county in Wy- 
oming. 

Q. Is that all? 

A. And State of Colorado. 
583 Q. And the whole State of Colorado ? 
A. Yes. 

Q. What county in Wyoming ? 

A. Carbon county. 

Q. Is Cheyenne in the county ? 

A. No, sir; Rawlins is the county-seat. 

Q. Was there a large number of cattlemen in that county at that 
time ? | 

A. Yes; a good many—quite a few. 

Q. The balance of Wyoming you were not looking out for? 

A. At that time I was not paid for looking out—I guess I did. 

Q. If you were not paid for it you did not do it very well? 

A. I was asked to do it by the secretary of the association; he 
offered to pay me if I would do it. 

Q. You did not do it ? 

A. Yes, sir; I volunteered—made out reports to the Cheyenne 
Association. 

Q. They offered to pay you if you would do it and you did do it? 

A. I did it without pay. 

Q. You volunteered to do it without pay ? 

A. I was getting pay from two sources and I told them I would 
do it; they asked me if I would do the work, and Mr. Sturgis told 
me he would pay me for the work. He wrote to me and afterwards 
came and saw me and asked if I would look out for their interests, 
and I told him if he were to pay me I could not do any more than 
I had been doing, because I was having the reports made out for 
them, and so I made the reports out and it went into their associa- 
tion. 

Q. What were you doing in 1882? 

A. Inspecting for Wyoming. 

Q. —" you inspecting for Colorado in 1882. 

A. No. 

Q. Had nothing to do with Colorado people? 

A. No more than generally. 
584 Q. What did you do in 1883 ? 
—. Inspected for Wyoming in 1883. 

Q. In this inspection business, where was the field of your opera- 
tions? 


OPOPOoPeo 


~~ - eh mamcahp 


ewes = Pees . 


COMPANY (LIMITED) VS. JEREMIAH J. MANN. 389 


A. At the stock-yards, Council Bluffs and Omaha, where the cat- 
tle was unloaded. 

Q. In 1881 you were on the round-up looking out for the calveys ? 

A. I was.” 

Q. That is north of the South Platte ? 

A. Yes. 

Q. You never crossed to examine any calveys south of the South 
Platte ? 

A. I had not crossed to examine any calveys south of the South 
Platte ; examined all calveys that left the round-up. 

Q. Did you follow up the calveys in 1882? 

A. I was right on the south side in 1882, working over the Muddy. 

Q. What particular interests were you looking out for then ? 

A. For the interests of the Northern country. 

Q. Not for anybody in this country ? 

A. No, sir. 

Q. During that time, while you were operating on the south of 
the South Platte, you examined the calveys pretty generally ? 

A. I looked at them all. 

Q. Did you examine any of Bloomfield’s ? 

A. I did. 

. Q. And did you find any cattle there that did not belong to 
im ? 

A. I did not find any belonging to anybody I wanted. 

Q. You did not take any up? 

A. That was not in the calvey, but in the round-up. It was a 
dry cow. I don’t think they were cutting the dry cattle at that time. 

Q. He had his brand on them ? 

A. Yes, sir. : 

Q. And you took her away from them ? 

A. Yes, sir; and they had her butchered at Greeley ; that is. the 
last of the cow. 

Q. You did not follow up the round-ups to examine them, 
585 — you only examined the calveys—in 1882 I speak of ? 

A. We took our cattle out that belonged to us. Whenever 
the round-up was made each party took his own cattle. 

Q. You did not find 25 to 50 head of big Oregon steers with T on 
the right ride among Bloomfield’s cattle there in 1881? You were 
not there in 1881 ?. 

A. I was not there in 1881. 

Q. Where is your place of operations now ? 

A. IL ought to be on the Arkansas river now; that is where I am 
hired for, but I am here. 

Q. What are you hired to do down there? 

A. Look after the Northern country for the Wyoming Stock- 
Growers’ Association; to bring home all stray cattle belonging to the 
assuciation. | 

Q. Where is your home? 

A. Greeley, Colorado. 

Q. You speak of the brands that you know of in Wyoming. Who 
has got the T brand alone on the left side? 
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_ A. N.R. Davis. There wassome of them cattle—T brand on some 
Oregon cattle. 

Q. Give one at a time. 

A. Oxerhard drove a T' brand, which was afterwards sold to 
Guthrie & Oskamp. They were Oregon or Western cattle. 

Q. When were they brought into the country ? js 

A. In 1879. 
Where were they turned out? 
. On the Laponte. 
How far is that from Fort Laramie? 
. | don’t know. 
W hat direction ? 
. A little west. 
There was a T on the left side ? 
Yes. 
Is that what they call a brand T? 
That is what was there. 
What else was there on the left side ? 
A ranch brand and two circles. 
. Anything else? 

A. Nothing else. 
586 Q. How many of them were they ? 
A. About fifteen or sixteen hundred in a herd. 

Q. Were they kept there until the winter of 1880 and 1881 ? 

A. They shipped them from the summer of 1880 until now ; still 
keep shipping them. 

@. How many did they ship in the summer of 1880? 

A. I could not say. 

Q. You kept watch of them ? 

A. Yes, sir. 

Q. Can you come within two or three hundred ? 

A. I could not give any particular number. 

Q. Did they ship as many as a thousand or twelve hundred the 
first year? 

A. No, sir; I think not. 

Q. They took them to Council Bluffs ? 

A. They went to Chicago. 

Q. You inspected them before they went? 

A. I inspected them for brands and ownership. 

Q. You do not think those cattle crossed over the Laramie in the 
winter of 1880-’1 and went southeastward ? 

A. They went as far as any cattle. 

Q. Did you find any of them in the round-up of 1881 above the 
South Platte? 

—. I never seen any of them on the South Platte. 

Q. Did you see any between the South Platte and Fort Laramie 
and Cheyenne in the round-up of 1881 ? 

A. No. 

Q. Who was the next man that had a T? 

A. Mr. Irvin. 

Q. I mean a T without any combination ? 
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A. He had a T out of the same herd, part of the same cattle 
turned loose about the same time about Fort Laramie. 

Q. Where did Mr. Irvin keep them in the summer of 1880? 

A. On his range in that vicinity. 

@. Near Fort Laramie ? 

A. Yes. 
587 @. Who was the next man had a T? 
A. N. R. Davis had some T cattle. 

QQ. Where did he keep his cattle ? 

A. On the Hat Creek range. 

Q. When did he turn them out there ? 

A. In 1879; Texas cattle. 

Q. Turned loose and nothing but a T on them ? 

A. They were all Texas, and very fine. 

Q. What side was the T on ? 

A. On the left shoulder. 
Did vou find any of these cattle in the round-up of 1881 above 
the South Platte? 

A. I don’t remember [ did. 

Q. Are you positive you did not? 

A. I did not see any. 

Q. Do you remember all the brands you saw in the round-up in 
1881 ? 

A. I don’t think I could. 

Q. About what proportion of all the brands you saw do you think 
you remember ? 

A. I remember a great many I saw on that round-up. 

Q. What proportion ; have you forgotten ; half, one-third ? 

A. I could not say how many I have forgotten. 

Q. Have you forgotten any of the brands you saw on that occa- 
sion ? 

A. I think not. 

Q. Can you give all of them now? 

A. I presume I can give most of them. 

Q. Can you give them all? 

A. I can give all the important brands; the most of them. 

Q. What do you call the important brands—such as you would 
be hired to look out for ? 

A. I was not hired to look after any individual brand that year ; 
] was looking in general for everything. 

Q. About how many brands do you think you saw? 

A. There were many hundred brands in that round-up. 
588 Q. How many of that number do you think of at this time? 
A. Half of them. 

Q. How many do you think you have forgotten ? 

A. I don’t think I have forgotten any I knew. 

Q. How many of all that you saw did you know? 

A. All the brands that year; there was not a stray left on the 
range. Mr. Snyder and I gathered the range from Denver Junction 
to Iliff, which is about 42 or 44 miles, and we gathered every animal 
on that round-up, and there was not an animal left on the range 
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but comein the round-up from Denver Junction to Iliff station—not 
one drove in the round-up; they were all taken along. 

How many were left that were not in the round-up? 

We gathered all we could find in the hills. 

. Who else had the T brand ? 

. Brewster & Emmons. ES 

Plain T with nothing combined ? 

They had a brand with it, but it was a road brand. 

Was it connected with it? 

They had a T brand and a road brand, and S bar E was the 
range brand. 

Q. The T brand was the road brand ? 

A. Yes. 

Q. What is the brand ? 

A. S bar E on the left side. 

Q. When were these cattle turned out in Wyoming ? 

A. In 1879 or 1878 or 1880—I don’t know just the date; they ship 
a few of them nor whenever they can catch them. | 

Q. You have not any idea, then ? 

A. I think 1878 they were turned loose. 

Q. What sort of cattle were they ? 

A. Texas cattle. ° 

Q. What sexes—a mixed lot of stock cattle? 

A. All straight steers. 
589 Q. What part of the country were they turned out in? 
A. On Hat creek, north of the North Platte river. 

Q. How far away from Fort Laramie? 

A. About 90 miles, I should think. 

Q. In driving before a northwest storm they would drive on the 
east side of the North Platte river, would not they ? 

A. I don’t know. 

Q. If they went southeast from Hat creek they would keep to the 
east of the North Platte river? 

A. If they went southeast they probably would. 

Q. — you ever find any of these in the round-up of 1881? 

A. No. 

@. Did you ever see any of these cattle you have already enumer- 
ated as having a T on them, in the round-up of 1882, south of the 
South Platte? 3 

A. I did not see any of these. 

Q. Who else had a T? 

A. Seawright Bro’s had a bunch of ‘Oregon cattle in 1880 and 
turned them loose at Fort Custer, about 100 miles from Fort Laramie. 

Q. Did you find any of these cattle in 1881 or 1882? 

A. I only seen them on the South Platte. 

Q. Did you see any south of the South Platte? 

A. No. 

Q. Did you find any in the spring round-up of 1881 north of the 
South Platte? 

A. I did not. 
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Have you enumerated all of the T brands now that you can 


think of in Wyoming? 
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. There were a great many T’s in connection with other brands. 
. I mean by itself? 

. Teal & Coleman had a T. 

. Searight’s cattle were Texas cattle? 

. Oregon cattle. 


Where were these T’s put on in the Coleman cattle? 
A. Back on the left side. 
Q. Not on the left hip ? 
A. Scattered all along. 
They were Western cattle ? 
They were all out of the Dalles. 
When did he turn them out in Wyoming ? 
He shipped all he could of them. 
He did not turn them out at all? 
Some got away from him. 
About how many ? 
They claim several hundred short that got away from there. 
Did he know or you know where they got out—what part of 


Wyoming ' ? 


A. 


He drove them to Rock Creek and commenced shipping from 


Rock Creek. 


Q. 
A. 
Q. 
A. 
Q. 


Q. 
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Will you give an idea of the numbers ? 

He shipped over 3,009. 

I am speaking of those that got away ? | 
He claimed about three hundred got away. 
When was that ? 

In the fall of ’80—October and November. 
Who else had the T brand ? 

Charley Coffey had a T brand. 


. Where were thev ranging ? 
. On Hat creek, north of North Platte. 


When were they turned out in Wyorning? 


. In 1880 or 1881, along there—Texas cattle. 


They were all branded 18, weren’t they ? 


No. 
. They had 18 on them ? 
No. 


Did they ever publish their brands in the Wyoming Brand 
or in the paper ? 

Yes. 

They did not have 18 on them ? 

No, sir; a T brand and a 8 on the right side was published. 
They were Texas cattle ? 

Yes. 

Where were they turned out? 

Loose on Hat creek. 

Who else had a T brand ? 

A T brand in connection with other brands—a great many of 
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"4 A straight T alone? 
I don’t remember now; I think that is about all. 
Sen think that in winter a man has no show at all finding 


out what a brand is—that is, if the cattle come over the trail ? 


(Witness looks at paper.) 


rOPOPOPO 


} a 


. Do you find any other names there ? 
. Mr. Carpenter had a T brand. 

. What kind of cattle ? 

. Oregon. 


When did he bring them in ? 
1879. 


. Where did he turn them loose ? 


They got away from him near Sidney, Nebraska. They ship- 


ped all but a few. 


bo 


59 
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OPOPOPOrPOrO 


. What few got away from him got away about Sidney ? 


. Northwest of Sidney. 


What year? 
1878. 
Sidney is considerably east of Fort Laramie ? 


Yes. 
What besides a T did they have on? 


. Some Oregon brands. 


Were they-on the left side, too ? 

Yes. 

Do you know how many got away from him ? 

I don’t; Mr. Tussler used to gather them and ship them. 

But you do not know how many. Did not he leave word with 


‘to look out for them ? 


I was looking after them. 

He did not tell you how many ? 

He might have at the time; I don’t remember. 
Have you got to the end of your catalogue there? 


. Yes, sir. 


When did you make that up? 

Just now; lately—very lately. 

For the purposes of this case? 
A. Taking it off from the books ; I knew the brands before 
Q. Who had the bar brand in Wyoming besides Mann ? 
A. Guthrie & Oskamp. 

What was Guthrie’s brand besides a bar? 

Simply a horseshoe under it. 

What sort of cattle ? 

Oregon cattle. 

When were they brought into that country ? 

1878, as yearlings. 

Turned loose at what place ? 

On the Laponte, a little west of Fort Laramie. 

You found some of these cattle in the 1881 round-up ? 

I did not. 


. Did you find any in 1882? 
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. No. 
. When did you find them ? 
..In Government Bill’s possession in 1884. 
. This last season ? 
. Yes. 
a here, somewhere, in Weld county ? 
es. 
. When Mann came along there and looked at them he said at 
once they were not his cattle ? 
A. No, sir; he claimed them at once. 
Q. I will ask you if you and other men together did not induce 


OPOPOrop 


‘ that man Government Bill to put these cattle in and claim them as 


Mann’s to see if you could not catch Mann? 
A. You bet I did not; no, sir. . 
Q. You had nothing to do with that trick at all ? 
A. No, sir;. I knew nothing about the cattle being there until 
Q. I understand you to say as soon as Mann saw them he said 
they were not his cattle? 
A. No, sir; he claimed positive, point blank, and said he would 
put me in the penitentiary if — undertook to take them. 


593 Q. You first went out in a wagon, did not you? 
A. Yes. 
Q. = Mann got on his horse and rode among the cattle ? 
A. Yes. | 
Q. And after he rode among them he said that they were not his? 
A. No, sir; he still insisted on claiming them. 
Q. Who was present there beside you ? 
A. Mr. Randolph and Mr. Guthrie, and Posey Wilson was pres- 


ent—four of us. 

Q. And you say that he still persisted that they were still his 
cattle? 

A. Yes; explained to him about the brands and he gave them 
up after awhile, one ata time. After we explained how the bar 
come there, and what was under it, and what kind of iron it was 
put on with—a smal] U, put on by the Swan Land Company—a 
horseshoe—they use a horseshoe to make a U—and showed the 
point plain ; and after explaining to him he gave the three cattle up. 

Q. You think in the winter it is very difficult to distinguish 


a 

A. I know it is harder to see a brand in the winter than in sum- 
mer, when the hair is short. 

Q. Cattlemen that ride among the cattle in winter are simply 
wasting their time? 

A. Not altogether. 

Q. They come to their cattle and they do not know their brand 
because the hair is long. 

A. They may know some of them. 

Q. How many do you think they would know—what proportion ? 

A. I do not know; it is according to the proportion of cattle they 
would see. 
Q. Is it easier to distinguish a brand when the hair is wet than 


dry? 
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A. It is easier when wet. 

Q. You frequently wet hair in inspecting brands ? 

A. We very often wet them ; generally shave them. 

Q. Cattle driving before a snow storm, and the snow melt- 
594 ing on them, the hair is wet and you could see the brand 
easier than when dry ? ‘2 

A. If going before a freezing snow storm you could not see the 
brands at all; they are covered with snow. 

Q. I am speaking when they are not covered with snow; did you 
ever see a cow’s side covered with snow when she is moving and 
walking ? 

A. Yes; nearly always the case in a snow storm ? 

Q. This T brand that you saw in Council Bluffs in the summer 
of 1881 you say was a very indistinct brand ; how many of these T 
cattle did you see and handle on that occasion, and inspect ? 

A. I saw all that came there. 

How many was that? 

. I do not remember now the number that come there. 
You cannot come anywhere near it? 

No. 

Two or three hundred ? 

There was not three hundred. I don’t know. 

Who owned them ? 

The Swan outfit handled some of them. 

Were they steers, all of them ? 

They were steers, all of them. 

Oregon? : 

Oregon. 

What age? 

They ran from 3 to 5; maybe some few over; large cattle ? 
. Whois it that has this - ? 

. Judge Cary. 

. How long is that mark that makes the F on it? 

. I should not think it would be overan inch; maybe would not 
show that much. 

Q. How long is the T part of it? 

A. The whole iron is but a very small iron. | } 

Q. Compared with some things this stick is very short ? 
595. A. It is shorter than the stick. 

Q. How much shorter ? 
_ A. I should think that the iron was about a four-inch iron. 
Q. Making about a four-inch across and about a four-inch vertical 
ine? 

A. I should think so. 

Q. Have you seen it very frequently ? 

A. I have seen it in every shipment almost that Judge Cary has 
made, and seen it before Judge Cary shipped them. 


>OPOPOPOPOPOPOPOPES 


The following are the letters which were identified and referred to — 


by the witness Wyatt, and they were received and read in evidence: 
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096 I. 3 June, 1885. T. Tonge. 


| | Corona, Aug. 31st, 1883. 
LL. L. Wyatt, Esq., stock inspector, Council Bluffs, Iowa : 


Jim Arthur, of Greeley, Colorado, is gathering for me, Platt river 
round-up, 970 steers, out yet, of T, road brand, on left side. 

1,361 mixed cattle with — back of the right shoulder, road brand; 
725 mixed cattle, with / on left hip, road or tally brand. I have 
never branded any of these cattle with -G. They are all Western 
cattle, and were lost on Laramie river 10th of October, 1880, and 
drifted southeast that winter following. You will have to claim 
these cattle on the road brands, as I have never been able to get 
them or trace of them until this year,and I have used due diligence 
at all times. 

The Bay State Cattle Co. shipped one of my steers, T on left, A on 
right, from Pine Bluffs, yesterday, and xX < brand was on the 
shoulder. I claim the steer. You will please take it or take re- 
ceipt for it, or all of these cattle vou find, and I will pay all charges; 
besides I will pay you $5.00 per head for all such cattle you take 
with other people’s brand on them. 

Mr. L. Tuslen has put T on left shoulder on his cattle, but it is 
not a road brand, and they should all have 66 on left side. I am 
finding my T cattle at Chalk Bluffs, Hunter’s Lake, &c., where he 
works. You can easily tell them, as they are all Western cattle and 
all have other Western brands on them belonging to me. The 
brand book of this year leaves all of my last year’s brands off ex- 
cepting two of one lot of cattle, but Iam out 725 cattle of the / on 
left hip, with all the ranche brands in that lot, and it leaves the fol- 
lowing of — bar on right side that was given last year 6S, /D) H_ 

Y. I learnand can prove that certain ranches on Pole creek 
597 and Cheyenne river and North Platte have been branding 

all road-branded cattle in their ranche brands with the in- 
tention of getting past the inspectors without being detected by the 
inspector, and that one man shipped two car-loads last fall, and only 
6 head was claimed by inspector at Council Bluffs. I can produce 
the man and the shipper and can prove this. I am very sorry these 
cattle have not got —G on them, which is my Nevada ranche brand, 
but has never been used in Wyoming on cattle yet, and I have bills 
of sale of all these cattle receipted and recorded. Wyoming Stock 
Growers’ Association, by motion of D. Sheedy, passed resolution to 
ship all road-branded cattle this year, and I have not been able to 
find and put —G on the above cattle yet, but I have paid in full for 
them and hold receipts. 

J. J. MANN, 


Cheyenne, Wyo. 
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598 H. 3 June, 1885. T. Tonge. 
) Wm. Black, W. J. Kram. 
Office of Black & Kram, dealers in general merchandise. 


BrusH, Co to., Sept., 1883. 

Thos. F. Surgis, Esq., Sec. W. S. G. Association, Cheyenne, Wyo. 

Dear FRIEND: I have at last got information leading to the pos- 
session of the following cattle belonging to me and drifted from Lar- 
amie river southeast to the Platte, near mouth of Bijou river, by way 
of Chalk Bluffs, Cedar Beauts, Pawnee Water Holes, down Wild Cat, 
where they crossed the South Platte at Hepsley’s Bottom, above 
what is known as the Narrows; thence up Bijou, Muddy, Beaver. 
Please see Charley Hectk, of Cheyenne, Wyo. Jake Hissler kept 
this hay road open every day during December and January of 
1880 & ’81, when these cattle crossed there. , 


Near the shoulder & back, running horizontal. 


Bar on the right side on..--.-.-. 1,361 head of them. 
ae Bar on left hip, on top of hips, on-- 725 head of them. 


| On left side or loin on.-_--~ .---_e 970 head of them. 


Total No. missing without increase_ 3,056 head. 


I hold bills of sale duly receipted and with a full and complete 
description of those cattle. They are all Western catile, bought of 
Slagle, Jordan, McKinzy, Gallispie & Co., and others, that I bred on 
my Nevada & Oregon ranches, containing the ranche brands where 
they were bred. : 

These three brands given you here are all road brands and con- 
tain three lots of cattle which broke away from the herders—most 
of them—and with due diligence and great expense we have failed 
to get them. They got away 10th day of October, 1880, and we ex- 

pected to gather them the following year in the round-ups. 
599 The —G is not on these cattle, except a very few head that 
have the tally / on hip. 
_ Please notify all your inspectors to take these cattle on the brands 
iven and I will pay all damages arising from it. These cattle have 
its drove from Oregon or Nevada, and the title can be clearly 
shown by me, or take receipts of responsible parties describjng all 
brands on the animal. I learn some ranches do not respect road 
brands, but brand such cattle in their ranche brand, where they are 
found, with intention of shipping past the inspector. 
Very truly, J. J. MANN, 
Corona, Colorado. 


Please answer within address and it will be a special favor. 


oe 
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600 The defendant then offered in evidence a letter written and 

sent by defendant to Alexander Barron, cattle inspector at 
Kansas City, Missouri, which was received and read in evidence. 
The letter is as follows: 


601 J. 3 June, 83. T. Tonge. 


DEER TRAIL, Sept. 15, 1883. 
Alix. Burron, Esq. : 
I will pay you $5.00 per head if you will take receipts for all cattle 


‘ with following brands—Western cattle, no Texans—road brand, bar 


— on right side. 
2% )-(, H, “b, ]-| ’ |-I, 0 , Lm, W, 
(Ss), 68 JD. Woe 


Also T on left side, road brand, with following brands: D, _]-1_, 
left side on hip. 


WEB, COD, St 10, 2 B, P, -@ F, tS 
BX, (0) /\s W B, 9 6, A M, SS, cd, 


Take receipts, even if they have other fresh brands on them, 
— SS, or any of Prairie Cattle Co. brands. | 


Also -G, 7; |-L on left hip or flank, with / on left hip. Take 


receipt, even if they have fresh brands on them. 

A. R. Black, of Blackwell, Colorado, will explain this, and also talk 
with you next week about it; also W. H. H. Cramer will explain 
this. Send these receipts to Jake Sheerer, president Colorado Stock 
Association, and I will pay him for you. 


Also write me to Cheyenne. : 
Yours truly, J. J. MANN, 


Cheyenne, Wyo. 
602 JUNE Ist, 1885. 


ALBERT REED, witness for the defense, testified : 


Direct examination: 


Where do you reside? 

My home is in Osage, Kansas. 

What were you engaged in during the year of 1880? 

I was driving cattle. : 

Where from? 

Oregon. 

To what place? 

I believe Laramie City is where we got through with the Ore- 


gon herd. 


POPOPOPO 


THE ARKANSAS VALLEY LAND AND CATTLE 


What herd was it? Who was the owner? 
. Lee and Blewitt, of Fremont, Nebraska. 
About how many cattle did you drive through ? 
. In our herd I think there was about 2,800, the first herd. 
“3 you know where you were the Ist of October, 1880" ? 
es. ) 
. State where you were. 
I was in Laramie City from about the 27th of September till 
the first. 

Q. Do you know such a country as Sheep Creek basin, in the 
county of Albany, Territory of Wyoming ? } 

A. I have heard of it. 

Q. Were you ever there? 

A. Not as I know of. 

Q. Were you in that section of country or about there on the 7th 
or 10th of October, 18807 

A. I was close there. 

Q. State what kind of weather there was there at the time. What 
was the condition of the country as to storms? 

A. The 7th or the 5th or else the 6th and 8th—I won’t be posi- 
tive, but if it was on the 5th and 7th on the Sth there was quite a 
little snow storm and on the 7th we were camped on the divide, yet 

I believe what they call either the Collins or Cottonwood or 
603 one of these cut-offs. You start in, follow up the Laramie 

river, and it is the first crossing capable of crossing a. herd on 
the right immediately before it goes through the canon in the Black 
Hills. There was snow fell during those two days; about 16 inches 
of snow; 17, maybe. 

Q. Were you then engaged in driving these cattle ? 

A. No, sir; another herd I was with. 

Q. Was it difficult for cattle to get through the country then? 

A. We did not experience a great deal of difficulty, because the 
snow was soft. 

Q. It feil about 16 inches deep in those two days‘ ? 

A. Yes. 

Q. Where were you in 1881? 

_ I had been surveying for the Government in Yellowstone 
park. 

Q. Were you in Colorado during that year on any cattle range? 

A. I don’t know that I was particularly on the range, but I was 
in Colorado. 

. Where were you in the spring of 1882 ? 

. I was in Denver here. 

What business were you engaged in during that season? 

. Cow-hunting—cow-punching. 

. What time did you commence work on the range? 

I commenced the 7th of June. 

W hereabouts ? 

. On the Muddy. 

Nos were not on the range working cattle in 1881, were you? 
O, sir. 


POPOPOPOS 


POPOPerOre 
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In 1882? 
Yes. 
In whose employ were you? 
. In Mr. Bloomfield’s. 
an say you commenced on the 7th of June, 1882? 
es. 
. And how long did you continue to work ? | 
A. If my memory serves, I quit about the 10th of Novem- 
604 ber—from the 7th to the 10th of November, I think. 
Q. Whom were you engaged for during all that time? 
A. Mr. Bloomfield. 
Q. Who was foreman for the Bloomfield outfit? 
A. Pierre Lagrang. 
Q. What were you engaged in doing during that time? 
A. I was cooking part of the time and riding part of the time. 
Q. What was the outfit engaged at? 
A. Hunting cows. 
Q. What round-up was it that you attended ? 
A. I attended No. 10 and beef-hunting in the fall. 
Rin Was that the closing up of the spring’s rourd-up and the beef 
aunt? 

A. No, sir; that was the summer or fall round-up east, and there 
was a beef hunt afterwards. 

Q. State whether or not the Bloomfield outfit at that time were 
engaged in gathering the C7 cattle. 

A. Yes. 

Q. Are you acquainted with this range which lies off to the east, 
including the range of Mr. Ernest Cranmer, the Hash-Knife, and those 
outfits ? 

A. Yes. 

Q. State whether vou gathered cattle all over that section of 
country. 

A. Yes. | 

Q. Are you well acquainted enough with cattle to determine 
Oregon cattle when you see them ? 

A. I think I would, steers especially. 

‘ Q. You helped to drive those through from Oregon ? 
A. Yes. 

Q. What is the difference between them and the native cattle? 

A. They are taller and more raw bone, heavier bone and bigger 
frame, as a general class. 

Q. State who, besides yourself, was engaged for Mr. Bloomfield in 
that gather and round-up. 

A. The hands that were working. 


OPOroro 


605 QQ. Can you name them? 
A. I can name, I believe, a great many of them. 
Q. Do so. 


A. There was Pierre Lagrange, Bob Bobo, Hank Carr, Dick 
Stevens—well, he assisted towards the fall—Jonny Samples, myself, 
Henry Trask. 
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Q. Are those all you can call to mind now? 

A. Yes. 

Q. State what other outfits were working with you in this round- 
up and hunt that you speak of. 

A. There was Mr. Ernest’s outfit, and Mr. Cranmer was _repre- 
sented, the Mill Iron, Mr. Rhodes was represented, the -DT’s, Mr. 
Barnes’ outfit, and I believe Mr. Jud Brushes’ and Johnson’s. 

Q. Did it include all of the men whose catile are located in that 
section of country ? | 

A. Yes; I believe everybody was represented, so far as I know. 

Q. State who calvied or bunched with the cattle that you were 
gathering. 

A. I believe that in 1882 the DT’s and Mr. Bloomfield’s outfit, and 
I rather have an idea that on the east hunt there was Mr. Rhodes 
or the Mill Iron, and possibly those what we call the Skim-Milkers 
over on the Platte here, Mr. Bain, Mr. Toomley, and Mr. Barrel and 
French, and some of those smaller men. | 

(. State whether in that hunt and round-up Amos Cantley was 
along representing the Hash-Knife outfit. 

A. In 1882 I don’t hardly believe he was on the east hunt; he 
may have been. 

Q. Do you know about how many cattle were gathered for Mr. 
Bloomfield that fall ? 

A. I can’t say positive, because I don’t know the number; but it 

strikes me there was in the neighborhood of 2,000. 
606 Q. Now, in the gather of those cattle, state about what time it 
was when you got to the home ranch or C7 ranch. 

A. About the last of August, I should say. It usually takes a 
month to five weeks to make that eastern hunt. 

Q. What was done with the cattie after you got home to the C7 
ranch ? | 

A. I believe that they were all put in the pasture as fast as we 
got them. | 

Q. You made a beef hunt also, vou say, that fall ? 

A. Yes. 

Q. State whether or not the Bloomfield outfit were gathering C7 
caitle also then. 

A. Oh, yes, sir. 

Q. What were you trying to do, so far as the C7 cattle were con- 
cerned or Bloomfield cattle? 

A. We were gathering them, putting them in the pasture. 

Q. Do you know for what purpose; what was eventually done 
with them that fall ? 

A. They were branded with, I believe, SS. 

Q. Were you gathering for that purpose, then, during this round- 
up you speak of and the beef gather ? 

A. I cannot say that I knew they were branding them or gather- 
ing them for to brand during the first hunt, but I learned it some 


t 


time in the fall later before we branded them. 


Q. And you sav there were about 2,000 head ? 
A. I do. 
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Q. Do you know how many there were at the time they were 
branded ? , 

A. I should say something close to that. 

Q. Something about 2,000 ? 

A. Yes. 

Q. State whether or not during the gather of those cattle there 
pa gathered by this Bloomfield outfit any Oregon or Western 
cattle. 

A. I could not say that there was. 

Q. Did you ever see any ? 

A. I have. 
607 Q. Where ? 

A. I have seen some either on the Beavers or else on our 
country there, the Muddy and Bijou. 

Q. How were they branded ? 

A. They had T on the left side. 

@. You saw some of those cattle ? 

A. Yes. 

Q. Were you at the branding that occurred in the fall of 1882 at 
the Mill Iron ranche? 

A. Yes, sir. 

Q. Do you know the number of cattle that were branded there? 

A. I don’t, but I suppose in the neighborhood of 2,000. 

Q. Did you help and assist in the branding? 

A. Yes, sir. 

Q. What part did you take in the branding? 

A. I helped brand a few and I helped carry iron and help what 
you call rustle calves—holdings calves to be branded. 

Q. Who else was there at the time of that branding? 

A. There was a great many there; I could not state who was 
there—everybody. 

Q. Do you recollect whether Amos Cantley was there or not? 

A. I really don’t believe I seen him; he may have been there. 

Q. Do you recollect Mr. Stevens ? 

A. Yes, sir. 

Q. When did Mr. Stevens commence with the outfit ? 

A. I think it was just before they went to branding the cattle. 

(. What was done with the cattle after they were branded ? 

A. They were turned loose. 

. Where? 
—. Right on the range—let run right out of the chutes and 


turned loose. 
Q. Do you recollect what was done — the beef that was cut out of 


that outfit? 
A. I believe that they were kept in the pasture; I think so. 
— Q. Do you know what was finally done with them ? 
608 A. In 1882 I think there, was some shipped, and, when I 
left there, there was still some in the pasture, I think. 
Q. You say you jeft in November? 
A. I think about the first of November, along about that time. 


I don’t remember the date exactly. 
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Q. Did you help to cut the beef out of this herd ? 
A. Yes, sir. 
Q. Did you help to cut the cattle out of the pasture as they were 
taken to the Mill Iron ranch ? 

A. Yes, sir; I did. 

Q. State whether or not there was any Western or Oregon cattle 
branded there at the time these cattle were branded. 

—. There was not that I seen; there was not that I know. 

Q. If there had been Oregon cattle branded there at that time 
do you think you would have known it? 

A. I certainly think I would; I believe I would; Iam pretty sure 
I wovld—that is, I will say the steers especially. 

Q. You think as to the younger stock it is difficult to tell; is it? 

A. It would be for me, at all events, after they ran on the range a 
while. 
Where were you engaged during 1883? 
. I was working for Mr. Bloomfield. 
Who had charge of the outfit at that time? 
. Sam. Monk. 
When did you commence there in 1883? 
April 15th. 
When did you quit working for them ? 
It was late in the fall. I think it was the 19th of November. 
Was it after the cattle had been driven to the Arkansas ? 
Yes, sir. 
I understand you to say Mr. Monk had charge of the outfit at 
time? 
Yes. 

Q. What were you engaged in doing at the round-ups that 
609 = spring? 
A. I was cooking. 

Q. Did you do any riding ? 

A. No; not then. 

Q. Were you at the fall round-up also ? 

A. Yes. 

4 What was the outfit engaged in doing then ? 
cattl 

Q. 


PEOPOPOPOPOPO 


. They were engaged in gathering the C7, 7C, SD bar, and SS 


e. 
When you speak of the SS what cattle do you mean? 

A. The cattle that in the fall of 1882 was branded SS. 
Q. Do you know to what company they were turned over in the 
fall of 1882, when they were branded SS ? 

A. I do now. | 

Q. What is the name of the company ? 

A. Arkansas Valley Land and Cattle Company. 

Q. State how many C7 cattle that you gathered in the fall of 1883 
that had not been branded SS the fall before. 

A. I could not say positive. 

Q. State as near as you can. 

A. I should say there was between five and six hundred head; I 
should think so. 


ee ‘ 
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Q. How many of the SS cattle had you gathered that fall ? 

A. I think we started with a herd of 2,300 south. 
Q. So that you must have gathered 1 800 or 2,000 of the SS cat- 
tle ? 

A. Yes. 
; Q. About the same number that had been branded the fall be- 
ore { 

A. I think it was just about somewhere in the vicinity ; possibly 
not quite as many. 

Q. In that round-up and during the gather of the fall of 1883 
state what section of country did you gather over. 

A. In the vear 1883 we will say within 10 miles of Denver to 
Gulbertson station, in Nebraska. 

Q. How far is that from here ? 

A. Isupposein round numbers it is 225 or maybe 250 miles. 


610 Q. Was it over the country of these ranges that you have 
been speaking about ? 
A. Yes. 


Q. What was done with these cattle after you had gathered them 
in the fall ? 

A. They were held in Mr. Bloomfield’s pasture. 

Q. Is that all of them, the SS and C7 as well ? 

A. Yes, sir; | believe everything we gathered of Mr. Bloom- 
field’s we held in the pasture. 

Q. Could you state what men were engaged with Mr. Bloomfield 
at that time, in the fall of 1883? 

A. I could give the names of some. 

Q. As quick as you can. 

A. There was Sam. Monk, myself, Josh. Stround, Dave Clow, Bob 
Bobo, Henry Trask—lI believe Henry Trask was not there the 
latter part of the season; he was then, I think, in the first part— 
Jonny Thorpe; that is all I can repember now. | 

Q. What were you engaged in doing at the time of the branding 
in 1883? 

A. I was supposed to be cooking at that time. 

Q. Did you help do any of the branding? 

A. Yes, sir; some. 

Q. You say you branded between five and six hundred head; how 
were they branded ? 

A. I believe they were branded bar SS, if I mistake not. 

Q. State how the bar was situated as to the SS. 

A. It was what we call a lazy bar or horizontal, 

Q. Where was it located as to the SS? 

A. Just over the top of the SS. 

Q. On which side ? 

A. On the left or shoulder; I think it was right close to the 
shoulder; I think just back of the shoulder—very close. 

Q. I believe you stated that on the round-up you were cook- 

ing ? 
611 A. Yes, sir; in 1885. 
Q. So that you were not in the saddle during that year? 

A. No. | 
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Q. State whether or not at the branding of 1883 the SS with the 
lazy bar, whether there was branded there any Oregon or Western 
cattle. 
A. No, sir; not that I know of. 
Q. If there had been such cattle there in the bunch rage you 
have seen them ? 
A. Yes; I would have seen—I believe I seen about all ‘the cattle, 
looking over them, that was branded that full. 
Q. Did you ride any in helping to cut out of the pasture ? 
A. I did one or two times only help round up the pasture for the 
boys. 
Q. After the cattle had been branded in the fall of 1883, what 
was done with them? 
A. I believe they were all put back in the pasture. 
Q. Then what was done with them ? 
A. They were taken to the Arkansas. 
Q. Do you recollect as to whether there was any beef among 
them ? 
A. Yes, sir; I think so. 
Q. Do you know what was done with the beef that fall? You 
may state whether they were cut out from the other cattle or not. 
A. I can only call to memory one animal; I don’t know what be- 
came of it; there was a verv nice fat cow, and I don’t remember of 
seeing her; I am positive she did not go to the Arkansas. 

Q. You do not know whether they cut beef out or not? 

A. I could not say, but I rather think that they were left in the 


, te eh HNN LL AI AO TORN SORE EY RNIN ED 4 py AE ERR els LW oe . 
Spe a tt RENO IME RIOD PLE LEILA LER ALE PE ALAIN AE . 
eettieete nagar een 9 wr —wnnrtn 6 an nbn wanes 
nt ‘ aa k RE ag. 
= . A a we he 
Pinca Acesaendpaaeian ~ Zz " 7 - edit. > 


te: 
; ie. ae Ue 


RET aa YP in hie OA GON LR CS OI RE GB te BAER Wc Bl Recs "tgs 


pasture. 
Q. Not taken to the Arkansas. You say you were with 
612 the crowd driving the cattle to the Arkansas? 
A. Yes. : 
Q. State the names of the men who help drive the cattle to the 
Arkansas. 


A. Sam. Monk, Mike Hannan, Jesse Green, Dave Clough, Josh. 
Stroud, Jonny Thorpe, and myself 
Q. Where did you start from with those cattle ? 
A. We started from the Potty Brown place, just above the upper 
end of the C7 pasture. 
. And you drove them, you say, to the Arkansas? 
Yes. 
How long were you engaged in that trip ? 
. I think 16 days. 
What were you engaged in doing on that trip? 
. I was cooking. 
Were you with the outfit during the entire trip ? 
Yes. 
Did you observe these cattle ? 
Yes, sir. 
State whether or not in that bunch of cattle that were driven, 
that vou have spoken of, there was any Western or Oregon cattle. 
A. Not that I noticed. I don’t think there was. I am sure there 
were no big Oregon steers there. 
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Q. Were there any cattle in the bunch that you noticed that you 
thought were Oregon cattle at all of any kind? 
A. I don’t think there was. 
Q. Do you recollect of any one inspecting this herd of cattle at 
Hugo ? 
A. I don’t remember. 
Q. Did you pass by a place called Hugo? 
A. Yes. 3 
Q. State whereabouts on the Arkansas these cattle were left. 
A. They were not left on the Arkansas where we left them. 
Q. I am speaking of the Arkansas ranch. n 
A. We turned them lvose at, I believe, what is called Lake Devoe, 
or some such name. 
Q. — about what time in the day you got there with the 
cattle. 
613 A. I should think it was about 4 o’clock. 
Q. Was there any one camped at or near the place ? 
A. Yes, sir. 
Q. Do you know who it was? 
A. The beef-hunters; the Arkansas Valley beef-hunters or hands. 
Q. Do you know who had charge of that outfit ? 
A. It strikes me Dutch John was; John Lew, known as Dutch 
John. 
. After that where did you go? 
. I took the wagon down to their ranch. 
To the Arkansas ranch ? 
Yes. 
And where have you worked since then ? 
. I worked that fall after we got in there for Mr. Bloomfield. 
With these cattle? 
No, sir; hunting beef. 
What were you doing then ? 
. I was cooking. 
So that you were not in the saddle much ? 
No. 
You did not see much of the cattle ? 
. I seen them, but did not handle them. 


POPOPOPOPOPOrO 


Cross-examination: 


. You drove some cattle through, you say, from Laramie City 
eastward some time in October, 1880 ? 

A. Northeast. 

Q. You say you struck the Laramie river, went down the stream 
until you got near the cafion of the river, and then crossed the cattle 
over? 

A. Yes, sir. | 

Q. Have you ever seen this map so that you can give any ex- 
planation of route upon it. That is North Laramie river, this. is 
Sheep Creek basin. Was it the North Laramie you drove down? 

A. It is the one that runs by Laramie City ; it is right close by 
Laramie City; I think it is called the Little Laramie. 
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Q. Here is Sheep Creek basin; here is a road; up here is 
614 the Saw-Mill ranch. You drove along down the North Lara- 
mie to what point ? 
. I cannot tell exactly. 
Here is Laramie Peak. 
I know we crossed in around the right of Laramie Pe ak. 
. You left Laramie Peak to the left ? 
Yes, sir. 
You were on the south side of it? 
Yes. 
. Taking Laramie Peak as an initial point, tell the jury where 
you drove the cattle. 

A. We were to the east of the Rock Creek and Fetterman road 
all the way. We started from Laramie City, followed right around 
the west side of the Black Hills until we got to the Laramie that 
runs through Laramie City or just by it—goes through the canon— 
and before we got to the canon we turned off to the right, through 
the hills, and left Laramie Peak just close to our left. We had to 
go east a piece, and when we got to the middle of the range we went 
directly north, 

Q. See if there is not a road just east of Laramie Peak there. 

A. I dare say that is the road; that would be about the direction. 
I remember leaving Point of Rocks to our left. 

Q. You were south of that? 

A. Yes. 

Q. How far from De Billier’s ranch ? 

A. I don’t know the name; went right along east of the Peak, 
where were remains of some saw-mill. They said it was the saw- 
mill that cut the lumber out for Fort Laramie. 

(. State whether after you got to the east there, or south of Lara- 
mie Peak, there were a good many. outlets, sv that cattle could pass 
onto the prairie country, at the time you drove your cattle there. 

A. I know that we came through there, and it seems to me 
615 that there were small cafions to our right, but whether cattle 
could get up or not I do not know. 

Q. Did you know of roads or trails leading out from that particu- 
lar point to different places onto the prairie east of Laramie Peak ? 

A. I did not, positively. 

Q. You had no difficulty whatever with your cattle, even in 16 or 
_ 17 inches of snow—traveled right along ? 

A. Yes. 

Q. How long were you driving them through the Black Hills 
after the 7th? When did you get out of the Black Hills onto the 
prairie country ? 

A. We got out that the day the big snow come. It came at night 
and we got out that day. We camped close by our ranch. It 
strikes me it was the 72 bar ranch; that is only a supposition. 

Q. Do you know what day of the month that was? 

A. That must have been either the 7th or 8th. 

Q. You got out, you say, just after the big snow fell ? 

A. Yes. 
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Q. How long did you continue to drive these cattle? 

A. I should say for about 23 days after that. 

Q. Did you keep right along up on the east side of the Black 
Hills—close to them, I mean? 

A. Not exactly; we left them and then fell back onto them 
again—on the side of them. 

Q. Which direction, then, when you fell back onto this Black 
Hills range, did you drive your cattle? 

A. Right along the side. 
Q. In which direction were you going ? 
A. North. 
Q. What was the state of the weather during all of that 23 days? 
A. It was nice weather. 
Q. Was it warm or cold ? 
A. It was warm. 
Q. Warm enough so that you did not have to bundle up 
6 with overcoats ? 
A. Yes, sir; possibly at night put a coat on. 
Q. To watch cattle at night ? 
A. Yes. 

Q. Did you ride in your shirt sleeves a good deal of the time— 
any of the men? 

A. I suppose we did in the daytime; I don’t recollect. 

Q. During all of the 23 days was there any snow storm in the 
hills that you know anything of? 

A. No, sir; not after we came out. 

Q. I mean during the 23 days after you got out of the hills. How 
long were vou in that immediate country, along about the Black 
Hills, before you left it and went down to Kansas that season ? 

A. I left right by the side of the Black Hills. On French creek, 
Shiner’s upper ranch, we turned the cattle over, and I left there the 
first day of November, at noon. 

Q. Which way did you travel ? 

A. Then came right south. 

Q. How long did you travel along down these hills suuth ? 

A. I left them at Red Cloud, Camp Robinson. 

(. How many days were you traveling down, do you recollect? 

A. I should say we were going to Camp Robinson, maybe, four or 
five days. 

Q. How was the weather all that time ? 

A. Very nice. 

Q. You were so close to the Black Hills that a storm in the hills 
would have been perfectly apparent to you? 

A. If in the hills where I was, because I was at the side of them. 

Q. There was none apparent to you all that time ? 

A. No. | 

Q. How far north is Shiner’s ranch from Laramie Peak—that is, 
in rough estimate? | 

A. I should say it is in the neighborhood of 90 miles; anyhow, it 
is east of Laramie Peak. 
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Q: Some time about the 4th or 5th of November you reached 
617 what is called Red Cloud or Camp Robinson ? 
A. Yes, sir. 

Q. And from that point you went on down to Kansas, did you 
not? 

A. Kept on south, right on the Sidney road, until I got to what is 
called Indian Peak, ‘about 60 miles, I believe, north of Sidney, and 
then I put straight across the Sand Hills; from that over to the 
Platte, about fifty miles. 

Q. North or South Platte? 

A. North Platte. | 

Q. During all that time was there any storm ? 

A. There was a snow-fall at what you call the half-way hollow, I 
believe, between Sidney and Camp Robinson. 

Q. That was some time in the month of November? 

A. It must have been the 10th or 11th. 

Q. Anything of a storm of wind with it or a gentle fall of snow ? 

A. A little wind and some snow; possibly four inches. Shiner’s 
ranch is northeast of Laramie Peak. 

@. How far from the Black Hills is it? ‘ 

A. Where we turned the cattle over must be four miles just east. 

Q. On the 7th of June, 1882, you went into the employment of 
Mr. Bloomfield to look for cattle? 

A. Not to look for cattle; as cooking. 

Q. Before that time you had some experience with Oregon cattle? 

A. Yes, sir; I came over the trail. 

Q. So that you can tell a large Oregon steer from a small-bred 
Colorado steer ? 

A. Yes, sir; [ think I could. 

Q. You have remarked that you would have more difficulty after 
they had been here some time on this country in distinguishing 
cattle? 

A. I don’t know as it would make any difference with big cattle. 

Q. If they were pretty well grown before they came here? 

A. If they had their growth I could tell the difference. 
618 Q. It is true, is it not, that if they come into this country 
when 2 and 3 and 4 years old and stay here a couple of years 
they so far change that it makes it more difficult to distinguish them 
from Colorado cattle, does it not ? 

A. I could not say that, because I do not know, but if they were 
big Oregon cattle, big steers, I believe I could tell the difference. 

Q. Suppose they come here twos and threes, and stay here two or 
three years on this grass range with these cattle, do you think that 
that changes their appearance so as to make it a little more difficult 
to distinguish them from cattle that range here ? 

A. All my experience of Oregon cattle is that we took them off 
the range when they were thin, brought them over the trail thin, 
and then, to see them in this country fat and smooth, I don’t know 
I could tell the difference or not; I don’t think I could tell the dif- 
ference. 
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Q. You cooked from the 7th of June until some time in August 
or September ? 

A. It'was about the 10th or 12th of October. 

(. A man cooking sees something of the cattle, of course, that are 
rounded up and driven? 

A. Yes. 

Q. The cook stays with the wagon, does he not? 

A. Yes. 

QQ. Butat night, when they are held, they are held away from the 
camp some distance ? 

A. Yes, sir. 

Q. The cook don’t see as much of the cattle ‘as men driving ? 

A. He does not. 

Q. When they had got the cattle, which you think was somewhere 
from 1,800 to 2,000, that fall together—Bloomfield only I speak of 
now—C7 cattle, they turned them into the pasture ? 

A. That is my recollection, that they were turned in as fast as we 

gathered them. 
619 Q. And when they went to brand them you aided actively 
in that? 

A. Yes. 

Q. Did you help them drive them out of the pasture ? 

A. Bring theta out; yes. 

Q. And helped to bring them into the chute? 

A. Yes. 

Q. To be branded ; the brands were put on the left side of the 
cattle ? 

A. Yes. i : 

Q. And you say you might have applied the brand to a few? 

A. Yes. 

Q. And carried the brand for a good many? 

A. Yes. 

Q. Now, in the chute they are bunched and herded together, are 
they not? 

A. No; one behind the other. | 

Q. Now, in applying the brand, the SS brand, you were not look- 
ing for brands at all, were you? 

- A. No, sir. 

Q. You paid no attention to that, and when the branding was 
completed they were turned loose out around the range? 

A. Yes. 

Q. They were turned back into the pasture, were they ? 

A. Them I seen was not; they were just let run out of the chute. 

Q. You did not see Mr. Cantley there at all? : 

A. I don’t recollect seeing him; he might have been there; he 
might have come for a short time and left, but I don’t recollect of 
seeing him. 

Q. After they completed the branding that fall what was your 
business to do, or did you leave Mr. Bloomfield’s employment after 
that ? 

A. I believe I left immediately after the branding was through. 
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Q. You do not know whether the cattle were driven anywhere 
that fall by Bloomfield or not—those cattle? 
620 A. No, sir. 

Q. You have described the manner in which men agree 
among themselves to look for one another’s cattle, and you have done 
a good deal of that business ? 

A. Yes. . 

Q. State whether, when you go out to hunt cattle and round them 
up, it is not true that four or five cattlemen go together; they have 
men going with the same outfit or with the same wagon. 

A. Sometimes less and sometimes more. | 

Q. Now, is it not true that in that case each man at the wagon 
has the brands of the men who were drawing together, following 
that wagon, to look for them ? 

A. Yes; it is generally supposed to. 

Q. Now, is it not also true that these particular brands are all the 
brands you look for with any sort of attention? 

A. Well, in some instances, possibly there would be a man along 
who has got a list of small outfits. 

Q. What you claim skim-milkers ? 

A. Yes, sir; and there won’t maybe half of the men along with 
the big outfits that knows what he is looking for, and if he sees 
something that he knows of that he is gathering they put them into 
the general calvey. 

Q. But the men who are banded together at each wagon are look- 
ing for particular brands principally ? 

A. Looking for the own with whom they are working. 

Q. When they go into a bunch of cattle to look for cattle they 
look for their own particular brands, and, not finding them, Is it not 
true that in a quarter of an hour, perhaps, a man cannot state what 
brands were among the cattle, which brands were not the ones they 

looked for ? 
621 A. They possibly would recollect a few, but not all. 

Q. In that neighborhood how many brands on the right 
side, to your knowledge? 

A. I don’t know of any. 

Q. In looking for brands which side do ecattlemen look for over 
on these ranges? 

A. I suppose there is some who look on the right side, but in nine 
cases out of ten they look on the left side. 

Q. Not finding what they want there, they ride right along. Now, 
it is true that the cattlemen in that vicinity and in most all cattle 
vicinities have a general knowledge of the brands of the owners on 
those ranges—that is, the brands they hold their outfit by ? 

A. Any prominent outfit, at all events. 

Q. Now, then, as to the ranche brand which has been put on those 
cattle before the cattle-owners put on their brand you pay no atten- 
tion to at all? 

A. I believe not a very great deal. I think that is usual with 
cowmen, to gather the brands that hold the cattle, whatever that is. 
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Q. At the time you went down in 1883 towards the Arkansas 
ranch with six or seven hundred of cattle you were cooking? 

A. Yes. 

Q. You went with a wagon ? 

A. Yes. 

Q. And you stopped or drove by Hugo? 

A. Yes. 

Q. You say I believe that you have no recollection of Cantley 
being there to look through these cattle ? 

A. Well, we were camped just beyond Hugo—just about a quar- 
ter of a mile; I believe a little over—and if he was there, I don’t 
recollect seeing him. 

Q. Would not he likely 
been there ? 

A. I dare say he would; he wouid be pretty near sure to. 
622 Q. You would hardly have forgot that fact, if he had been 
there and taken dinner? 

A. I think if he had eat at my wagon I would have remembered 
it; [ think I would, at all events. 

Q. Altogether there were about 2,300 ? 

A. I think we started witb about that number. 

Q. You have spoken about shipping cattle, some being shipped 
and some being left in the corral or pasture that were not shipped. 

A. What year? 

Q. I think that was in 1882. 

A. Yes. 

Q. Do you know where those cattle were snipped ? 

A. They were shipped from Brush station. 

@. Down on the Burlington and Missouri road ? 

A. Yes. 

Q. Did you help drive those cattle to be shipped ? 

A. No, sir; I was cooking then. 

Q. You did not go down with them ? 

A. Yes, sir; I did. 

Q. Did you help get them into the chute? 

A. Not all of them. I was camped close by the yards, and I went 
up when they were loading. 

Q. Do you know how many cattle there were ? 

A. I know there was seven car-loads. 

Q. That makes about 140, don’t it—20 to the car-load ? 

A. In that neighborhood. 

Q. You say there were some left in the pasture that were not 
shipped at that time. Do you know what became of those ? 

A. I don’t, positive. 

Q. Do you know what points the seven car-loads were shipped to ? 

A. I know that the men that went with them went to Kansas 

City ; that is what I know. 
623 Q. Went with the cattle, as you understood ? 
A. Yes; and I[ think the cattle went there, but I won’t be 


positive about it. 
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By defendant’s counsel : 


Q. You stated that when you were coming with these cattle that 
you came down on the river that Laramie City is on? 

A. Came down to the right of it. 

Q. You were south of the river that Laramie City is on? 

A. On the east side it makes a dam ; followed the railroad,and it 
then strikes north. 

Q. Did you notice the stream here called the Big Laramie? Do 
you know which stream Laramie City is on, whether the Big Lara- 
mie or North Laramie? 

A. I can’t say. 

Q. Laramie City is on the Union Pacific ? 

A. Yes. 

Q. And they cross the river at that point—the railroad does ? 

A. Yes. 

Q. If you were on the river that Laramie City is on you must have 
been south of this map entirely, were not you; this map is north 
entirely of the U. P. road ? 

A. It is north you say. 

@. And the country shown here is north of the U. P.; then you 
must have been south of this country? 

A. Yes. 

Q. You kept down along through here until you got to Laramie 
City ? 

A. We went to Laramie City a kind of northwest. 

QQ. That would be up along the foot-hills ? 

A. I should think it would fetch on the other side ; we were south 
of that country. 

Q. And you turned up and went up by Camp Robinson. Did you 
come to Laramie City with the cattle ? 

A. There isa lake on the west side of the Black Hills, 
624 northwest of Laramie City and the cattle were there, but I 
started out of Laramie City. - 

Q. What direction did you go with the cattle from the point you 
speak of ? 

. We followed the hills right around. 

. That would take you to the eastern side of the hills? 
. No; the western side. 

. Do you know where Rock Creek is ? 

. I know where the station is. 

oe you go by Rock Creek ? 


Which side of Rock Creek were you on? 
. The east. 
wane You must have turned between Rock Creek and Laramie 
ity ? 
A. Yes. 
Q. And from that point you started up along the hills with the 
cattle? 
A. Yes. 
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Q. How far were you north of the Union Pacific? 
A. The cattle, possibly, where I got them was, maybe, five or six 
or seven miles north of the Union Pacific. 
2 & you have a mess wagon along with the outfit? 
“es. 
a Were you doing the cooking? 
No. : 
Q. All the way on that trip you had a mess wagon ? 
A. Yes. 
Q. Was there any difficulty in getting along with that wagon 
wo you were? 
None that I know of. It wasin camp all the time; we would 


an out with the cattle before it and would bein time to have 


meals. 

Q. Do you know that some of the brands of Mr. Bloomfield were 
on the right side of the cattle? 

A. Yes, sir; there was. 


By the plaintiff’s counsel : 


Q. Never looked at that side to hunt for his brands. You looked 
on the left side for the C7, did not you? 
625 A. No, sir; the 7C on the right side. 
Q. On the left side when you found the 7C or C7 you turned 
the animal right into the yard? 
A. Yes, sir; we found the C7 there. 


626 R. M. STEVENS, witness for defense, sworn, testified : 


Direct examination: 


Q. Where do you live? 

A. Deer Trail. 

Q. How long have you resided there ? 

A. 18 years. 

Q. Have you ever been engaged in the cattle business as an owner 
or hand? 

A. Yes, sir. 

@. When did you first begin to have any experience with the 
handling of cattle? 

A. In 1867 the first work I ever did. 

Q. What have you been engaged at during the greater portion of 
the time since 1867? 

A. I have been in the cattle business ever since until two years 
ago. 

"0. From 1867 to 1883 you were handling cattle? 

A. Yes. 

Q. State whether you were acquainted with the different brands 
of cattle known as natives, Texas, Oregon, or Western cattle? 

A. Yes. 

Q. Are you well enough acquainted with them to be able to dis- 
tinguish them when you see them on the range? 

A. I think so. 
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Q. Do you know where the C7 ranch is located ? 

A. Yes, sir. 

Q. About how far is it from Denver? 

A. Ishould think about 70 or 80 miles, somewhere ; I don’t know 
the exact distance. 

Q. How far is it from the Platte, and in what direction ? 

A. It is south from the Platte and I think about 21 miles. 

Q. About 21 miles south of the Platte river. Do you know the 
location of Fremont’s Orchard ? 

A. Yes. 

Q. What is the distance from Fremont’s Orchard to the C7 ranch? 

A. I guess it must be between 25 and 30 miles; it is further than 

it is straight down. 
627 Q. Are you acquainted with the country to the north of 
Fremont’s Orchard and north of the Platte? 

A. Not outside of the bottom. I am not acquainted. I have 
never been in the hills on the north side of the Platte. 

Q. State about the number of ranches that are located on the range 
in the vicinity of the C7 ranch. 

A. There is the Mill Iron ranch and the DT ranch; these are 
about the near- cattle ranches. 

Q. How far are they located ? 

A. The Mill Iron ranch is about a mile and a half, and I think 
they cail it four miles to the DT ranch. 

Q. Are you acquainted with the country that lies south of the 
Platte river—say extending from the Kansas Pacific railroad to the 
east to the Republican, and from there onto the Arkansas river ? 

A. Yes, sir; very well acquainted with it. 

Q. Will you please look at this map here (map showing the Kan- 
sas Pacific railroad, etc.) and state what ranches are located in and 
about the Bloomfield ranch and what stream the Bloomfield ranch 
is located on. 

A. The Bloomfield ranch is, I should judge, about two miles from 
the mouth of the Bijou; the DT ranch is about a mile and a half 
below, and there is a ranch about three-quarters of a mill off, and 
this is the Bloomfield ranch, and the old Mill Iron ranch 10 miles 
above there. 

Q. What other ranches are there in the range of that country ? 

A. There is no cattle ranches on Bijou creek until you get to 
Deer trail; there is quite a lot of sheep ranches; no cattle ranches. 

Q. Whereabout is Ernest ranch located—in what direction from 

Bloom field’s ? 
628 A. Southeast. 
| Q. Isit not a fact that that country is all filled with ranches 
all through there? 

A. There is sheep ranches all through on the little tributaries ; 
there is no cattle ranches between Bloomfield’s ranch and Eppstein’s ; 
here is quite a number of claims. 

Q. What ranch is this here ? 

A. I don’t know. 
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Q. State about what is the distance from the South Platte river 
to the Arkansas. 

A. It must be somewhere about 140 miles. 

a = going that distance would you cross the Kansas Pacific rail- 
roa 

A. Yes, sir. 

Q. State what country you worked over as a cattleman previous 
to two years ago, when you quit. 

A. I worked out here near Denver, between the two rivers, the 
Arkansas, and as far down as the Canadian and Cimarron and Ne- 
braska and Kansas and No Man’s Land; part of Texas and part of 
Wyoming. 

Q. Where has been the greater portion of the experience that you 
have had with cattle—in what country, State, or Territory ? 

A. Texas principally. 

Q. About how many years were you engaged in the cattle busi- 
ness 1n Colorado ? 

A. I believe I worked on the range 6 weeks. 

Q. Where were you during the fall of 1882? 

A. I was at Deer Trail. 

Q. State whether or not you were engaged during any of that time 


- in helping to brand any cattle. 
A 


. Yes, sir. 

Q. Where was the cattle branded ? 

A. C7 ranch. 

Q. What cattle were they ? 

A. C7 cattle and SD bars. 

Q. Whom were they owned by at that time? 

A. Mr. Bloomfield. 

Q. State when you first had anything to do with these 
629 cattle and about what time it was. 
A. I do not know the date; it was some time in the lattes 

part of October, 1882. 

Q. Where did you first see these cattle or come in contact with 
them as handling them ? 

A. In Mr. Bloomfield’s pasture. 

Q. State what part, if any, you took in the branding of these cat- 
tle. 

A. I helped to get the cattle out of the pasture and drive them 
down to the corral and put the irons on. I worked a chute. 

Q. About how long were you engaged in that business? 

A. I think some 6 or 7 days; I don’t remember. 

Q. Had the branding of these cattle commenced before you got 
there? 

A. No. 

Q. You were there when they commenced branding? 

A. Yes. 

Q. How long did you stay? 

A. Until they were all branded. 

Q. State how many cattle were branded there at that time, 2s near 
as you can. 

53—147 
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A. To the best of my recollection, 2,552. 

Q. Who was there helping you to brand those cattle? 

A. Pierre Lagrange was foreman, and there was Daniels and 
James Samples, Johnnie Samples, and, I think, Al. Reed, Luke 
Voorhies, Henry Trask. Ithink there were some other parties there, 
but I don’t believe I can recall any. 

Q. Explain to the jury what was the manner of handling those 
cattle at the time you were handling them; state where they were 
when you commenced and how you handled them. 

A. Pierre Lagrange came to Deer Trail and hired myself 

630 and Danielsand Johnny Samples tohelp him. The cattle was 

in the pasture, and when we commenced to brand we would 

go out and get what we thought we could brand that day and brand 

them and turn them —. They were never controlled after they 

came out of the chute; they would run into the chute to be branded 
and turned out. 

Q. You say you were 6 or 7 days engaged in that business ? 

A. I think so. 

Q. Did you see all the cattle that were branded there at that time? 

A. I think I did. 

Q. State whether or not at that time there were branded any cat- 
tle there that were Oregon or Western cattle. 

A. I think not. 

Q. If there had been Oregon or Western cattle branded there at 
that time would you have known it? 

A. I should if I had a chance to. 

Q. Would you have known it or not? 

Ans. I think I would have seen them; I was with cattle all the 
time. 

Q. How were the cattle branded ? 

A. They were mostly C7 and 7C, C7 bar, bar C7, and SD bar. 

Q. How did you brand them at that time? 

A. We branded them SS. 

Q. Do you know what was that for, what the purpose of it was? 

. It was explained to me that they were turned into the com- 
ai sold to this English company ; the SS was their brand. 

. Now, these brands you have spoken of that were on the cattle, 
on which side of the cattle were they ? 

A. On the left side mostly ; I think all were. 

neg Were there some of the cattle with brands also on the right 
side ? 

A. Some of the old cattle had brands on the right side. 
631 Q. State whether or not there were any cattle branded 
there at that time with a T on the left side. 

A. I never seen any. 

Q. With a bar on the right side? 

A. I did not see any of either brand. 

Q. Do you know whether after these cattle were branded there 
was any beef cut out of them or not? 

A. The beef was kept in the pasture until the last bunch. 


{ 
_ 


COMPANY (LIMITED) VS. JEREMIAH J. MANN. 419 


Q. In cutting these cattle out of this field you would not cut out 
the beef, but keep that back to the last ? 

A. Yes. 

Q. And cattle that were not beef that were branded were turned 
loose there on the Muddy? Did you have anything to do with these 
cattle after they were branded ? 

A. No; they were not handled after they were branded ; they 
were turned right loose. 

Q. Do you know about how many of what you call beef cattle 
were branded there at that time ? 

A. I don’t remember. I think there was something over three 
hundred; might have been 200; there was quite a bunch. 

Q. They were branded SS also? 

A. Yes. 

Q. Was not all the cattle that were claimed by Bloomfield that 
were in that field branded at that time? 

A. Yes, sir. 

Q. Do you know what was done with the beef cattle? 

A. They were branded and put back in the pasture. 

Q. Do you know what was done with them after that ? 

A. No. 

Q. I believe you had nothing to do with the cattle in 1883? 

A. In 1883 I was helping Mr. Ernest. 

Q. Were you with the Bloomfield outfit at that time? 

A. In the general round-up I was not with their immediate outfit ; 
I was not cutting in the same bunch where they were. 

Q. Did you have anything to do with the branding of the cattle 
in 1883, at the Mill Iron ranch ? 

A. No. 
632 Q. State how far Mill Iron ranch is from the C7 ranch. 

A. Something over a mile—in the neighborhood of a 
mile—right close. 

Q. How near does the pasture you speak of extend to the Mill 
Tron ranch ? 

A. It goes down to within about three hundred yards of the C7 
ranch, south; it comes within 200 or 300 yards of the house on the 
south side. | 


Cross-examination : 


Q. How far is Metcalf’s ranch from Ernest’s ? 

A. I guess about 25 miles. 

Q. And Ernest’s ranch is about thirty-five miles from the C7 ? 

A. I think so. 

Q. How far is the Metcalf raneh from the C7 ranch, going in a 
direct line? 

A. It is not quite so far; it is very near Mr. Ernest’s ranch; 
not a great ways out of line between the C7 and Metcalf ranch. 

Q. Metealf’s cattle and Ernest’s and Cranmer’s and Bloomfield’s, 
were they all mixed together in 1881 and 1882? 
A. All mixed together ever since I worked on the range. 
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Q. You have been in this country in the cattle business 6 or 7 
years ? 3 

A. I think I worked six years. 

Q. In assisting to brand Mr. Bloomfield’s cattle and to get them 
up; > you help to get them up? 

A. No. 


Q. Just assisted in branding ? he 

A. That is all. 

Q. You were hired by Bloomfield ? 

A.- By his foreman, Lagrange. 

Q. And the cattle were turned into the pasture there and brought 
up to brand; it was none of your business to see whose brands were 
on them? 

A. I was not particularly interested in it. 
633 a You were not responsible for anything done there at 
all? 

A. No. | 

Q. And there were a good many brands there that you cannot 
remnember now, on those cattle, were there not ? 

A. There was on cattle that were left in the pasture. 

Q. Were not they those that went through the chute? 

A. I don’t call to mind just about that. 

Q. But you know that Mr. Bloomfield’s cattle, besides the brand 
he put on the C7 and the 7C, had other brands ? 

A. They had old brands——old cattle. 

Q. You do not remember at all what they were ? 

A. Not all of them. 

Q. Do you remember any of them ? 

A. The main brand, J think, that was on the old cattle was 101 ; 
I think that was the most prominent. 

‘Q. On the left side? 

A. I think it was on the right side; [I am not positive. 

Q. Texas cattle or American ? 

A. Some of them Texas cows and most of them, I think, was 
American cows—half-breeds, to the best of my knowledge. 

- Half-breeds at all events; not more than half-breeds, were 
they ? 

A. I don’t think there was. 

Q. A good many large steers among them ? 

‘A. No, sir; not a great many. 

Q. Did you notice any steers there that appeared to be six or 
~ seven years old ? 

A. Yes; I don’t know as they were that old. 

Q. Five or six? : 

A. I think they were from three up; there were not a great many 
old steers. 

Q. About what proportion of all the cattle branded were steers 

from two-years old up ? 
634 A. Out of the 2,250-odd that were branded I don’t remem- 
ber, but it seems to me like there was something over 300. 
Q. 300 steers ? 
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. Beef steers. 
I am speaking of male cattle from two years old upward. 
. I have no idea. 
Did you keep a tally ? 
No. 
How do you know 2,550 were branded ? 
I saw the tally figured out. 
You do not know whether it is correct or not? 
No. 
. How do you come to say 2,500 and Cantley says 1,200 and 
Voorhees says 1,000? 

A. How come me to take any interest in the tally? Pierre 
: hired me to do the tally, and when I got to the ranch Bloomfield 
sent Jack Pullen there and Duff sent Harry Canfield from the office, 
and they left me out and I helped to do the branding. 

Q. All you know about the correctness of that tally is what you 
heard at that time? 

A. Yes. 

Q. And you carried the figures in your head ever since? 

A. I made an item of it. 

Q. What interest had you in making an item ? 

A. For my own information. 

Q. When did you see that item last? 

A 

Q 

A 


A 

Q. 
A 

Q. 
A. 
Q. 
A. 
Q. 
A. 
Q 


. I think about two or three weeks ago. 
. Where did you find it? 

A. In an old memorandum book. 

Q. Do you remember about the time that Mr. Mann began to look 
for his cattle here and threaten to bring suit or preparing to bring 
suit? 

A. I don’t know as I could say that I remember the winter. It 

was, I remember, the first time I ever seen Mr. Mann. 
635 Q. You saw Mann about that time? 

A. The first time ever I seen him was down at the Ameri- 
can House here in Denver, but I don’t remember whether it was 
the winter of 1882 or 1885. 

@. Do vou remember in the winter of 1883-4 seeing him? 

A. I have seen him, off and on, since then. 

Q. You knew, about the time he was preparing to bring this suit, 
looking up evidence? 

A. Yes. 

Q. Now, I will ask you if, about that time, you wrote a letter to 
Bloomfield demanding money of him to keep still? 

A. Yes, sir. 

By Derenpant’s CounseL: Make any statement you please in 
regard to that matter. 

A. I don’t know as I have much statement to make about it. I 
only state the facts of it—the circumstances. 

@. Make any statement connected with the letter. 

A. When Lagrange hired me I asked him if there was any money 
in it. He told me there was, and when we got to settle up they did 
not seem to want to do quite the fair thing with me. I settled with 
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Bob Tennant, I believe, and I said: “ Bob, you are after the wrong 
man; the best thing you can do is to settle right up with me ;” 
and that is about all there was about it, and I never heard no more 
about it, and I wrote to Mr. Bloomfield and told him the best thing 
he could do was to do right with me—to do the fair thing by me. 
That is about all. I never had a reply from him. I never seen 
Mr. Bloomfield until a year or so afterwards. 

Q. That is, in regard to your pay? js 

A. Yes, sir. 


By plaintiff’s counsel : 


Q. When you said “if there is any money in it” you did not 


mean mere wages ? 
A. No, sir. 


636 Jack Lyon, witness for defense, testified : 
Direct examination: 


Where do vou reside? 

. Holly is my home now. 

How long have you been living there ? 

Going on four years. 

For whom were you engaged ? 

The Arkansas Valley Land and Cattle Company. 

How long have you been in their employ ? 

Ever since the company started ; very near three years. 
Where were you during the winter of 1880-’1 ? 

I was working with John Luken. 

At what place? 

The old Mill Iron ranch. 

How far was it from the C7 ranch ? 

About a mile. 

What were you engaged in doing there ? 

. I was taking care of some horses then. 

How long did you remain there at the Mill Iron ranch ? 
I remaiued there until about the first of May, if I recollect 
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Where did you then go that May, 1881 ? 

Yes; I then went to what is called the Pinery ranch. 
Where is that? 

. That is about 20 miles from Deer Trail. 

What direction ? 

About southwest, I believe. 

How long were you engaged there ? 

As near as I can recollect, about 14 months. 

And you went there in May? 

Yes. 

And you were there till about August, 1882 ? 

. I believe I was about that time; perhaps not quite as long. 
Where were vou, then, after August, 1882 ? 
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637 A. I did not work for nobody for a few days for awhile. 
Q. Where were you engaged during the fall of 1882? 
— I believe I worked for myself; I did not work for anybody 
then. 
Q. What were you engaged in doing? 
A. I was around Deer Trail; nothing particular. 
. Where did vou work in the spring of 1883? 
. Mr. Bloomfield. 
Whereabouts ? 
. I went to the C7 ranch, on the Muddy. 
How long were you engaged there? 
. I was engaged there until fall. 
Who were you working under ? 
Pierre Lagrange. 
What year was that? 
1883. 
Who had charge of that herd in the fall of 1883 ? 
Pierre Lagrange. 
Do you know of the cattle being driven to the Arkansas ? 
No, sir; I was not there then. 
You were not there at that time ? 
No, sir; not to be driving. 
Were you present at the branding of the cattle? 
I was not. 
What were you engaged in doing in 1883 for Mr. Bloomfield? 
. I helped to gather the cattle and put them in the pasture, and 
Ir. Bloomfield sent me south with the 3R cattle. 
. Who did you go south with ? 
A. With Charlie Ray, I believe. 
Q. Who had charge of the 3R cattle that went south? Do you 
know Sam. Monk ? 
A. I do. 
Q. Do you know whether Mr. Monk was with you or not ? 
A. I believe that he was. 
Q. Do you recollect when the Bloomfield cattle was driven to the 
Arkansas? 
A. Yes, sir; I recollect. 
Q. When was that ? 
A. I believe it was along in October, 1883. 
638 Q. When did you commence working at Holly ? 
A. 1883; I believe I am mistaken. 
Q. Was not it the fall of 1882 you went south with the 3R under 
Monk ? | 
A. Yes. 
Q. What year was it that you worked for Bloomfield at the C7 
ranch ? 
A. I commenced work 1882. 
(). In 1882 were you with the round-up in which the C7 cattle 
were gathered ? 
A. I was; yes. 
Q. And you say Pierre Lagrange was foreman ? 
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A. Yes. 

Q. State what section of country you gathered cattle over. 

A. Commenced to work at the head of the Frenchman; if I recol- 
lect right worked on the Frenchman, on the Republican, Big and 
Little Beaver, and Muddy. 

Q. What were you engaged in doing? 

A. I was riding. 

Q. What was the outfit doing with the cattle in the spring ? 

A. We were gathering, branding calves, bringing them towards 
home. 

Q. Did you help gather the cattle preparatory to branding that 
fall ? 

A. I did. 

Q. What section of country did you gather cattle over? 

A. The country I have just stated—Republican, Frenchman, Big 
and Little Beaver, Arickaree; all through that country. 

Q. What outfits, if any, traveled with you during that season— 
what other outfits ? 

A. There was the Hash-Knife, Mill Iron, Three Rings, DT’s, 
Arrow. 

Q. Do you know Amos Cantley ? 

A. Ii do. 

Q. State whether or not he was with the Hash-Knife outfit during 
that year. 

A. He was. 
639 Q. About how many cattle did you gather during that 
year, 1882? 

A. I'could not say positively. 

Q. I mean for the Bloomfield outfit. 

A. I think between 1,500 and 2,000. 

Q. About what time of the year 1882 did you commence gather- 
ng those cattle for the purpose of bunching them and taking them 
10me ? 

A. About May, I believe. 

Q. State about the time they were finally gathered and put in the 
pasture. 

A. I believe I quit the outfit about September. I believe some- 
wheresaround there. I would not be positive about the date of that. 
That was as long as I stayed with the outfit. I was sent away then 
with the 3R. 

Q. On the gather what was your duty ? 

A. I rode. 

Q. Did you help to cut cattle from the main calvey into the calvev 
in which the cattle were kept ? 

: A. I did, a number of them. I took my turn with the rest of the 
oys. 

Q. State what cattle you gathered during that time for the Bloom- 
field outfit. 

A. We gathered the C7, the 7C, the SD bar. 

Q. State to the jury how these cattle were branded. 
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A. C7 on the left side, 7C on the right side, SD bar on the left 

side; sumetimes on both sides. 

. 70, vou say, was on the right side ? 

. Yes; C7 on the left side. 

Did you see all of these cattle? 

. I think I did. 

. About how long were you with them ? 

. I was with them for about 3 months. 

Where were the cattle put after they had been gathered to- 
gether * ? 

A. In the pasture. 

Q. Were you present then ? 
640 A. I helped to put some of them in the pasture. No, sir; 
I saw part of them—not all of them, I don’t think. 

Q. Did you assist at the branding atthe Mill Iron ranch ? 

A. I did not; no, sir. 

—. Had they completed the gather of these cattle before you left 
the outfit ? 

A. I don’t think they did. 

Q. State whether or not all the cattle that were gathered by you 
and those you were with working for Bloomfield there was gathered 
any Oregon or Western cattle. 

A. I did not see any. 

Q. Are you acquainted with the different rs of cattle ? 

A. Yes. 

Q. Do you know Oregon or Western cattle when you see them ? 

A. I think I do. 

Q. State whether you gathered any cattle that were branded T on 
the left side. 

A. I did not see any. : 

Q. Were any branded with a bar on the right side? 

. I did not see any; no, sir. 

—. Where did you go after you say you helped put some of these 
cattle in the pasture ? 

A. I went over to River Bend and went down with the 3R cattle 
to the St. Charles. . 

Q. If there had been gathered by the Bloomfield outfit during 
that time Oregon or Western cattle branded ‘T or bar would you 
have known it? 

A. I think I would. 

Q. About what time did you start south with the 3R outfit? 

A. I would not be positive about the date, but I think it was in 
September. 

Q. State what the 3R cattle were. 

A. They were mixed cattle, Texans and natives; gathering them 

on the range the same as we did our own. 
641 Q. Whose cattle were they ; where were they going ? 
- A. I forget the name of the company. 

Q. Was it the Colorado Ranch Company? 

A. Yes, sir; they were going thirty miles below Pueblo. 

Q. Where did you next work in 1883? 

54—147 
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A. 1881 I went south on the Canadian—not as far down as the 
Canadian ; I went to Bareka. 

Q. Who were you employed by? 

A. The Arkansas Valley Land and Cattle Company. 

Q. Where did you work during the fall of 1883? 

A. I worked north, on the Muddy, on Big and Little Beaver, 
through that country. | 

Q. What were you engaged in doing at that time? 

A. I was riding. 

Q. For what purpose? 

A. To gather the SS cattle and the Bloomfield cattle ; I was work- 
ing then for the Arkansas Valley Land and Cattle Company. 

Q. That had been organized the fall before ? 

A. Yes. 

Q. Did you ride over about the same country that vou did in 
1882? : 

A. About the same. 

Q. State about how many of the SS eattle vou gathered. 

A. I think I helped to gather about 1,500 that fall. 

Q. How many of the C7 cattle did you gather ? 

A. I could not say about that. 

Q. What was done with those cattle as you gathered them in 
1883? 

A. Put in the pasture. 

Q. That is, the SS? 

A. The SS, C7, 7C, and SD bar. 

Q. Were these SS cattle you speak of the ones that had been gath- 


ered in 1882 and branded with SS? 


A. Yes. 

Q. Were you present at the branding of the cattle in the fall of 
1883? 

A. No, sir. 
642 Q. State what time you left the outfit and the occasion of it. 
A. I think it was about in September; we were about 

ready to brand; a horse fell on me and hurt me, and I had to leave 
the outfit and came up here to Denver. 

Q. Were the cattle then gathered and in the field ? 

A. Yes. 

Q. State to the jury whether during the summer and fa!l of 1883 
the Bloomfield outfit gathered any Oregon or Western cattle? 

A. It did not, sir, that I saw. 

Q. Did they gather any cattle branded with a T on the left side 
or a bar on the right? 

A. Not that I saw; no. 
. Q. Did you see those cattle after they were put in the field that 
ear? 
‘ A. I did. 

Q. Were there any such cattle in that field ? 

—. I did not see any. 

Q. State about what time you went back to the outfit, if you did 


go back. 
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A. I went back about October, I think. 
Q. Where were the cattle then ? 
—. They had gone to the Arkansas Valley Land and Cattle Com- 
pany. 
. Do you know who drove them there? 
. Sam. Monk, I believe. 
. Were there any of these cattle left then at the C7 ranch ? 
. There was. 
. What cattle were they ? 
. Beef cattle. 
Did you help to handle those beef cattle? 
I did, some of them. 
State what you did with them. 
. I helped to drive them to Denver. 
. Where did you get them ? 
. In the C7 pasture. 
. Who was with you and helped to drive them to Denver ? 
A. A man by the name of Harry Pettit. 
Q. State about how many there were. 
643 A. As near as I can remember, there were about 200. 
Q. What year was this? 
A. The fall of 1883. 
Q. State whether among those cattle which you helped drive to 
Denver there were any Oregon or Western cattle. 
. There was not. 
. Were there any cattle branded with a T on the left side? 
. No, sir; not that I saw. 
. Any branded with a bar on the right side ? 
. No, sir. 
(. Where did you go after you had driven the cattle to Denver ? 
A. I came back to the ranch and stayed a few days. 
Come back to the C7 ranch ? 
Yes, sir; stayed there a few days, and from there I went back 
to the company down to the Arkansas. 
. At Holly? 
. Yes, sir. 
Was that in the fall of 1883? 
Yes. 
What have you been engaged in doing since the fall of 1883? 
I have been working for the company down there. | 
State what has been your business since that time. 
I have been riding for the company. 
A year ago last fall you commenced there? 
. Yes, sir. 
Where were you on the round-ups of 1884? 
I was on the Canadian; stayed there all the year very near 
ntil fall. 
- Where were you during the beef hunt or round-up in the fall 


of 18847 
A. I was on the north side, mostly, of the Arkansas river. 
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Q. Who had charge or was foreman on the range for the Arkan- 
sas Land and Cattle Company ? 

—. Harry Pettit was running the outfit, but I was working under 
another man. ‘There was two wagons; I was with a man named 

Wilson. 
644 Q. What were you doing? 
A. Riding as a hand. 

Q. What were you gathering? 

A. The SS cattle and C7, if we found them, or 7C and SD bars. 

Q. Are you well acquainted with the cattle of the Arkansas Land 
and Cattle Company ? 

A. Tam. 

Q. Do you know their cattle ? 

A. I do. 

Q. State whether or not in riding over the ranges you have come 
in contact with all those cattle known as the Arkansas Valley Land 
and Cattle Company’s. 

. Yes; I think I have. 

Do you know of beef being shipped last fall? 

I do. 

. State whether you helped to ship them or not. 

I did; yes, sir. 

Where was it shipped from ? 

. Mostly shipped from Coolidge. 

That was in Kansas? 

. Yes, sir. 

. State whether or not among the Arkansas Valley Land and 
Cattle Company’s cattle there were any Oregon or Western cattle. 
. Not that I seen ; no, sir. 

. State whether you ever saw one on the range or not. 

. I have-seen a few on the range. 

. Whether you have ever saw any Oregon or Western cattle. 
. Not belonging to the company; no, sir. 

Are there any of the SS cattle belonging to the company that 

re Oregon or Western cattle ? 

gr’ I have not seen any; no, sir. 

Q. What is the principal brand of that company ? 

A. Bar SS, now. 

Q. State if all of their cattle that they own are branded in that 
way at the present time. 
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A. Yes, sir. 
Q. You say that you saw the beef that was shipped last fall ? 
645 A. I saw most of them. 


3 Q. Were there any Oregon or Western cattle among those 
beef cattle that were shipped ? 

A. I did not see any. 

Q. If there had been any number of such cattle would you have 
seen them ? 

A. I think I would. 

Q. State whether you ever helped to handle the cattle of this com- 
pany during the past winter; ; and, if so, state the circumstances. 
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A. I have helped handle them all winter. 

Q. What was done with those cattle during the past winter? Ex- 
plain fully and the reason. why they were handled. 

A. The winter was very hard and many of them drifted in there 
at the river; we were seven days crossing them across the river; we 
crossed about 12,000 head, I should judge. 

Q. From which side? 

A. On the south side of the Laramie. 

Q. Crossed them from the north side to the south side ? 

A. Yes. 

Q. Those were the cattle of the company ? 

A. Mostly of the Arkansas Valley Land and Cattle Company ; 
some mixed cattle, of course. 

Q. State whether or not among those cattle there were any Oregon 
or Western cattle. 

A. I did not see any. 

Q. State whether you have ever seen on this range any such cattle? 

A. I have not seen but very few. 

Q. Do you know whose they were? 

A. I believe they belonged to Metcalf. 

Q. How were they branded ? 

A. MET on the left side. 


646 Cross-examination: 


Q. When did you go into the cattle business first ? 
A. About 1879. 
Q. How much had you been in the cattle business between that 
and 1881? 
A. I ran horses between that time, most of the time. 
Q. Then while you were in the cattle business in 1879 you were 
not in the cattle business, but in the horse business ? 
No, sir; but I rode among them right smart. 
. That is, among the cattle? 
. Yes, sir; gathering horses. 
. But your business was the horse business ? 
. Yes, sir. 
Cattle and horses don’t mix very much ? 
They do some; you see them right smart; if you go a distance 
you would see horses and cattle. 
Q. You were not at that time particularly interested in cattle 
brands? 
No. 
. That was from 1879 to 1881? 
Yes. 
How many horses were you looking after ? 
. I was looking after about 300 head. 
W hose were they ? 
. Belonging to the Hittson outfit. 
It was in 1881 that you first went into the cattle business ? 
No, sir; in 1882 I went to work for Mr. Bloomfield. 
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Q. First went into the cattle business ? 

A. I did not say when I went to work in the cattle business; I 
say that I went to work for Mr. Bloomfield in 1881. 

Q. When did you go into the cattle business first ? 

A. I have been off and on in the cattle business since 1878. 

Q. Tell us how much you were off and how much on? 
647 A. About half of the time, I guess. ) 
Q. In 1878 who did you work for? 

A. I don’t remember for whom I was to work in 1878. 

Q. Do you know what part of the country you were working in 
1878 ? 

A. I don’t remember ; I did not keep no dates of these things. 

Q. In 1879 and 1880 you were exclusively in the horse business, 
looking after 300 or 400 head of horses? 

A. Yes. | 

Q. And when you returned to the cattle business, after you quit 
the horse business, it was for Mr. Bloomfield ? 

A. For Mr. Bloomfield ; in the spring of 1882. 
Had you ever handled any Oregon cattle before that time? 
. I had not. 
Had you ever seen any? 
IT had. 
Where? 
. In Colorado. 
Who owned them ? 
I cannot particularly tell who owned them; I saw them. 
What place did you see them ? 
I saw them on Beaver and Muddy and Sandy. 
When did you first notice them in that vicinity ? 
. I think in 1881 I believe I noticed them. 
A good many or one or two? 
A few more than one or two. 
How did you know they were Oregon cattle ; did somebody tell 
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. Somebody told me. 
Do you remember who told you? 
I don’t. 
Were these the Metcalf cattle? 
I don’t remember that either. 
You cannot pretend to say how many you saw at that time? 
A. I don’t know, sir. 
648 Q. You think it was Luke that told you? 
A. I don’t. 

Q. And from that time on all the cattle you have ever seen were 
Metcalf’s? 

A. I don’t remember. I saw Oregon cattle, but did not say they 
were Metcalf’s. I noticed some of Metcalf’s cattle, I know. 

Q. Do you know about how many Metcalf had ? 

A. I don’t; no, sir. 

Q. What time in 1882 did you go to work for Bloomfield ? 

A. I think the first day of May, if I am not mistaken. 
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Q. And worked on till about that time? 

A. I worked on for Bloomfield until he sold out to the Arkansas 
Valley Land and Cattle Company, in the fall some time of 1882. 

Q. During that time you were riding and helped bunch the 
~ cattle ? 

A. I did; yes, sir. 

Q. During the time you rode in 1882 in searching for Bloom field’s 
cattle and helping to bunch them how many cattle did you see? I 
I know you cannot say exactly, but in rough estimate. 

. Of whose cattle? 

. Everybody’s cattle. 

. That would be hard to say. 

Do you think you saw one hundred thousand ? 

. No, sir. 

. Are there not more than one hundred thousand ranging over 
those ranges? 

A. I cannot say; that is a good many cattle in one bunch. 

Q. Don’t Cranmer have 30,000? 

—. I would not say, as for that matter. 

Q. Ernest about 25,000 ? 

A. He might have that many, and might have more. 
649 Q. That alone would make over 50,000? 
A. They are the two biggest cattlemen in the country, 
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though. 
Q. Bloomfield had about 2,000 that you found ? 
A. Yes. 
Q. Do you think you saw all these cattle in looking? 
A. I would not say. 
Q. You do not know whether you found all Bloomfield’s cattle ? 
A. I would not say as to that. 
Q. In looking for these cattle and gathering in Bloomfield’s, how 


many brands did you see? 

A. I saw a great many. | 

Q. Did you see as many as one hundred different brands? 

A. I would not say. I saw a great many. 

Q. How many can you remember? 

A. I could not say how many. I can remember a great many I[ 
would see on acow. I would not remember to name them now, 
but if I saw them on a cow I would know where they belonged. 

Q. In looking you simply looked for the brands you were looking 
for? 

A. When I look for one brand I look for all working in the outfit. 

Q. Perhaps six or seven different brands, or a dozen? 

A. Perhaps more. 

Q. If you do not find any of the brands you want, perhaps you 
won’t recollect a quarter of an hour afterwards what you saw on any 
particular cow? 

A. I might, unless it was some brand that was not familiar in the 
country and I might notice it. 

Q. At that time you were not very familiar with the cattle brands 


in the country ? 
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A. Not very. 

Q. You cannot remember, perhaps, 25 out of 100 of all the brands 
you saw, can you? 

A. I don’t know whether I can or not. 3 
650 Q. And your eye was not very well practiced in the differ- 
ence between Oregon and Colorado cattle, was it? 

A. I think I could tell them. 

Q. You had learned that within a very few months, had you? 

A. Yes, sir. 

Q. Now, if you had seen twelve hundred or two thousand head 
of these Oregon cattle—seen them frequently—you would have been 
still better educated in the difference between cattle ? 

A. Yes. 

—. If you saw them you would be expert enough to notice 
whether or not they were Oregon cattle? 

A. Yes. 

Q. You worked again for Bloomfield in 1883? 

A. I worked for the company. 

Q. You did not assist in branding in 1882? 

A. No. : 

Q. You did not ride in the pasture after they were turned in in 
1882? 

A. No. 

Q. It is a large pasture ? 

A. Well, about 23 or 24 miles around it, I should judge. 

Q. And these Three R brands that you speak of, were you gather- 
ing them in 1882 and 1883? 

A. 1882. 

Q. About how many of these did you gather up? | 

A. There were two different bunches; I think about 600 in the 
first bunch. 

. What sort of cattle were they ? 
. Texans. 
. Which side was the 3R on ? 
. On the left side. 
They were turned into the pasture as they were gathered ? 
A. Some of them. | 
Q. Any other cattle besides Bloomfield’s, to your knowl- 
edge, turned into that pasture? 
. Not that I know of; only their own. 
Did you gather any of those 3R in 1883? 
Yes; we gather them still. 
Do you know how many you gathered in 1883 ? 
No, sir; I could not say. 
Two or three hundred ? 
I could not say anything about it. 
. Were any of the 3R in that bunch of cattle that were started 
away by Sam. Monk in 1883? 
A. Sam. Monk did not start no 3R cattle. 
Q. You took them down to some place below Pueblo ? 
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A. Yes. Sam. Monk had nothing to do with them, only as a 
hand, the same as I was. 
Q. ‘And you hadn’t anything to do with the herd he was taking 
away? 
A. No, sir; nothing more than help carry them. 
Q. . You have been working for the company, now, since 1883 ? 
es 
. Still work for them ? 
. Yes. 
. It is a good place to work ? 
Yes. 
. You are working on the Canadian mostly ? 
. No, sir; on the north side of the river this year. 
. But most of the year 1884 you were on the Canadian ? 
. On both sides. 
. Where is the Canadian, with reference to Holly’s ranch ? 
. About south. 
. Cuts into the Arkansas at what place? 
I don’t know where it cuts into the Arkansas. 
—. Is it above or below the Holly ranch ? 
A. It is due south, as near as I can remember. 
Q. It don’t run into the Arkansas at all? 
A. Not that I remember of. 
Q. You never saw any cattle with T on them down there?. 
A. No, sir. 
. Belonging to the company ? 
. No, sir. 
. In the SS bar brand where is the bar put? 
. In front of the SS. 
. Is it not put on top of it? 
. Not very often; no, sir; some of the old cattle, I believe, has 
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Q. How many cattle has the company ? 

A. I don’t know; I should judge, though, about 30,000. 

Q. How many different brands besides the SS bar do these cattle 
carry ? 

Pg, There are various different brands; I could not say how many 
there was. — 

Q. Do you think there are as many as fifty or sixty different 
brands? 

A. Perhaps not that many, but a good many. 

Q. How many brands were there on the C7 cattle before they were 
turned over by Bloomfield—how many brands besides the C7 ? 

A. I don’t know; there was quite a number—the lazy V, cross 
W, capital B; I could not remember them all. 

Q. I am talking about the Bloomfield cattle. 

Talking about the C7 cattle, Nos. 71, 101, 1 could not name 

same all, but I know a great many when I see them. 

Q. The Sd bar cattle belonged to Bloomfield, too ? 

A. I believe they did at that time, in 1882. 

Q. About how many did you gather up of these? 
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A. I could not make any statement; of that I could not 
say. 
653 0. Which side was the Sd bar on ? 
A. Generally on the left side. 
. Hip or side? 
Side. 
. What stock of cattle were they ? 
. I guess they were half-breeds and natives. js 
That is, bred here and crossed ? . 
. Yes; and natives, a great many of them. 
You have no idea how many of these you found ? 
I do not. 
Do you think you found as many as 100. 
Of course we did. 
Of all the cattle you collected and helped to turn in the pasture 
how many were steers and how many were heifers and cows? 
A. I could not say; I kept no note of that. 
Q. You do not pretend to say that you know all the cattle thie 
company owns? : 
A. I think I do. 
Q. You know the whole thirty evenandl? ? 
A. I know pretty near all the brands they claim. 
Q. All the brands they claim by and have published as their 
brands? 
A. Yes, sir; I think I do. 


Recess. 
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654 Dave Cow, a witness for the defense, testified : 
Direct examination : 


Q. Where do you reside? 

A. In Denver here at present. 

Q. What is your business ? 

A. Cow-puncher. 

Q. How long have you been engaged in the business of handling 
eattle? 

A. About all my life. 

Q. Where have you been working with cattle—in what State or 
Territory ? 

A. Colorado. 

m1 State about when you commenced working on the range with 
cattle. 

A. About seven years ago. 

Q. = since then you have been working in Colorado? 

A. Yes 

Q. — you acquainted with the different breeds of cattle ? 

A. Yes. 

Q. Do you know the native, the Texan, and the Oregon or West- 
ern cattle well enough to distinguish them one from the other ? 

A. I think I do. 
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. Where were vou working with cattle in the year 1881 ? 
I was not working with cattle in 1881. 
Were vou on the range in 1882? 
. Not among cattle; I was handling horses in 1881 and 1882. 
oo you working on the range with cattle in 1883 ? 
es. 
What time in that year did you commence working on the 
range ? 
A. The 15th of June. 
Q. Where? 
A. At the C7 ranch. 
655 Q. How long were you engaged there ? 
A. To about the middle of October, 1883. 
Q. State to the jury who was foreman. 
A. Sam. Monk. 
Q. State what country was it that you gathered cattle over. 
A. Big Beaver, Little Beaver, Muddy, and all over that section of 
country. 
Q. Are you acquainted with the different ranches and outfits who 
own cattle in that section of country ? 
A. Yes. 
Q. State whether or not you gathered cattle over the country 
which those cattle ran, in that neighborhood or section of country: 
A. Yes. 
QQ. State whether or not you gathered cattle over the country 
which those cattle ran, in that neighborhood or section of country. 
A. The Mill Iron range, Hash-Knife, three circle, Mr. Bloomfield, 
DT. 
Q. State whether or not it was over the country tliat these cattle 
ranged that you gathered cattle. 
A. Yes, sir; it was. 
@. Did Mr. Bloomfield have more than one outfit gathering cattle 
at that time ? 
A. No, sir; not up there. 
Q. Not in that country ? 
A. No, sir. 
Q. State who was engaged for Mr. Bloomfield, who Mr. Monk had 
charge of in the driving of those cattle. 
A. There was Al. Reed, George Stroud, Bob Bobo, Hogan, Mike 
Hannan, myself. 
Q. Are those all you can call to mind now ? 
A. Jonny Thorpe. 
Q. What other outfit in that section of country was with you dur- 
ing that round-up ? 
656 A. Fine Ernest’s outfit was represented, and all those out- 
fits. 
Q. Were you all engaged together in gathering cattle? 
A. Yes, sir; on the round-up. | 
Q. In what manner and how were you gathering the cattle known 
as Bloomfield cattle and fur what purpose, if you know? 
A. We were gathering them, taking them to Arkansas. 
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. So you were making a clean gather of cattle in that country ? 
Yes. 

Do you know a man by the name of Wagers ? 

. I know him by sight; I am not personally acquainted with 
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You have seen him? 
Yes. A 
Were you here the day he testified in court? 
I was in here awhile. 
You saw him, did you? 
Yes. I don’t know as I was in all the time. 
. State what cattle and what brands vou gathered for Mr. Bloom- 
field during that year. 

A. C7, 7C, SD bar, and SS cattle. 

Q. Were the SS cattle also branded C7, 7C, and SD bar? 

A. Yes. 

Q. Were they the cattle that had been branded the fall before ? 

A. Yes. 

Q. State about how many of these cattle that had been branded 
SS the fall before you gathered during that summer and fall. 

A. We gathered 1,500 to 1,700; somewheres there. 

Q. How many of the C7, 7C, and SD bar cattle did you gather 
that had not been branded SS? 

A. There was about between five and six hundred. 

Q. What was done with those cattle as you gathered them ? 

A. Put in the pasture. 

Q. Where ? 

A. C7 ranch. 
657 Q. Where is that pasture located as to the C7 ranch ? 
A. Located on the Muddy. 

Q. So that of the SS and the C7 cattle you gathered somewhere 

in age neighborhood of twenty-three to twenty-five hundred ? 
. Yes. 

Q. Were you with that outfit from the time they commenced gath- 
ering until they were put in the pasture ? 

A. I did not go to work until the 15th of June. They were gath- 
ered before I went to work. 

Q. Where were the cattle that had been gathered up to that time ? 

A. They put them in the pasture. 

Q. Now state whether or not any of the cattle that was gathered 
by that outfit of which Mr. Monk was foreman were Oregon or 
Western cattle. 

A. I did not see any. 

Q. If there had been such cattle gathered after you commenced 
there would you have known it? 


Objected to. Objection overruled. 
A. Yes, sir; I think I would. 
Q. State whether there were any cattle gathered that were branded 


with a T on the left side. 
A. I did not see any. 
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Q. I have reference to C7 cattle or any cattle. Did you see any 
cattle with a T on the left side that were gathered ? 

A. For the SS outfit? 

Q. Yes. 

A. No, sir. 

Q. Were there any cattle gathered with a bar on the right side ? 

A. I did not see any of those. 

Q. If you had been gathering cattle with those brands on would 
you have known it ? 

A. Yes, sir; [ would be apt to have known it. 
658 Q. State whether during this gather you were in the saddle 
or not. 

A. I was riding all the time. 

Q. From the 15th of June up to the time you finished gathering 
you were in the saddle all the time and riding? 

A. Yes, sir. 

Q. Were you furnished with a list of the brands of which you 
were to gather? 

A. Yes, sir. 

QQ. State fully what you were instructed to gather. 

A. C7, 7C, SD bar, SS. 

Q. Did you gather any other cattle than those for the Bloomfield 
outfit? 

A. No, sir. 

Q. After these cattle had been gathered over this country you 
speak of and they were put in the pasture, did you see the cattle in 
the pasture ? 

A. Yes, sir. 

Q. State whether you help handle these cattle or not. 

A. I help put them in the pasture and help to handle them after 
they were in. 

Q. State, after you had finished, what cattle were in that pasture. 

A. Some 38R’s and SS and C7 cattle. 

Q. These SS cattle were also branded C7 ? 

A. Yes. 

Q. They had been branded SS the fall, before ? 

A. Yes, sir. 

Q. After you had got them in the pasture what did you then do 
with the cattle first ? 

A. We kept them there until we got ready to start anew with the 
branding. The C7 cattle that were not branded the fall before we 
branded those. 

. Where did you brand them? 
. LHC ranch, Mill Iron. 
. How far is that from C7 ranch ? 
. About a mile. 
. And how far from the pasture? 
. About a mile. 

Q. State the manner of handling those cattle, as to the C7 

659 that had not been branded—what you did. 
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A. We rounded up the pasture and cut out the C7 cattle from 
the SS; we cut them all out. 
Q. Did you assist in doing that? 
A. Yes. 
Q. State whether or not at that time there were any cattle in that 
pasture that were Oregon or Western cattle. : 
A. I did not see any. 
Q. If there had been such cattle there, would you have seen them ?’ 
A. Yes. 
Q. Now, about — many of the C7 that had not been branded SS 
were there in the pasture? 
A. There were between five and six hundred. 
Q. You say you drove them to the Mill Iron ranch and branded 
them ? 
A. Yes. 
Q. How did you brand them? 
A. Bar SS. 
Q. How long were you engaged in branding them—those five or 
six hundred I speak of? 
A. I think we branded them in a day or a day and a half. 
Q. After you branded them with this SS bar what.did you do 
with them ? 
A. We drove them back to the pasture. 
Q. After you had completed that what did you then do with the 
cattle? 
A. We cut out beef and started for the Arkansas. 
Q. State who cut out the beef. 
A. Harry Pettit was there and Dave Downing and the hands that 
were at the ranch. 
Q. Did you assist in that? 
A. Yes. 
Q. Did you see the beef cattle that were cut out after they had 
been cut out from the main herd ? 
A. Yes. 
Q. State whether or not there were among those beef cattle any 
Oregon cattle. 
A. I did not see any. 
660 Q. How many were there of them ? 
A. There were about five hundred head, I believe. 
Q. What was done with these beef cattle ? 
.: oe We started out the same evening after we finished cutting 
ee 
Q. And you do not know what was done? 
A. No, sir. 
Q. You say “we” started out; did you go with those cattle from 
the C7 ranch to the Arkansas? 
A. Yes. 
Q. Who had charge ? 
A. Sam. Monk. 
Q. State how many there were of those cattle. 
A. There were about 2,200 or 2,300 head; maybe 2,500.. 
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 pempcaaiaataie from 2,200 to 2,500 head ? 
es. 
. Where did you drive these geattle to? 
We drove them to the Arkansas Company’s pasture. 
How long were you on the way ? | 
16 or 17 days. 
State who was along with you. 
Sam. Monk, Bob Bobo, Geo. Strand, Al. Reed, Jonny Thorpe, 
Green, Mike Hannan. 
nay you with those cattle every day ? 
es. 
. Did you herd them at night? 
_ A. Yes. 
F Q. Was this herd allowed to mingle with other cattle on the way 
own ? 
A. No, sir. 
Q. State whether or not among those cattle driven to the Arkan- 
sas there were any Oregon or Western cattle. 
A. I did not see any. 
Q. Were there any cattle branded with a T on the left side ? 
A. I did not see any. 
Q. Any branded with a bar on the right side ? 
A. I did not see. 
Q. If there had been any such cattle in the herd woutd you have 
seen them? | 
A. Yes. 
661 Q. In passing down the Arkansas did you pass a place 
ealled Hugo? 
Ans. Yes. 
Q. Do you recollect whether any one came to the herd at that 
point to inspect them or not—to look over the cattle? 
A. It was not right at Hugo—back of Hugo aways; Amos Cantrill, 
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Bill Bennett, Jim Sanford. 


Q. Explain what they did with the cattle at that place and what 
it was for. 

A. They helped us drive the cattle up a hollow about. a mile to 
get up on the flats, so that we could round them up—pick out the 
— We got up there and rounded up, and we cleaned up the 
verd. 

Q. What do you mean by that? 

A. Cut out all strays that did not belong to the herd. 

Q. In driving cattle through the country in that manner, is it 
not a fact that cattle will occasionally get in that do not belong to 
the outfit ? 

A. Yes, sir; it is so. 

Q. And in driving through the country, is not it customary for 
cattlemen to round them up and clean them out? 

A. Yes. 

Q. Is not that part of the business of the cowman who is riding 
a ranch for an outfit ? : 

A. Yes. 
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Q. Is it possibie to drive an outfit of that kind through a cattle 
country without some strays getting in ? 
A. It is pretty hard to drive an outfit of cattle there without 
some getting in. 
Q. When you got these cattle to the ranch or range of the Arkan- 
sas Company, where did you leave them ? rs 
A. We left them at a lake. : 
Q. Do you recollect the name of the lake ? 
A. I have heard of it, but I can’t call it now. 
662 Q. Was there an outfit camped by that lake? 
A. There was an outfit camped close to the lake. 
Q. Do you know who had charge of that outfit ? 
A. John Luke. 
Q. Do you know what they were doing ? 
A. Gathering beef. 
Q. Did you have anything further to do with these cattle after 
leaving them at the lake? 
A. No. . 
(J. State about the time of day you got to the lake. 
A. About 4 o’clock. 
Q. Where did you then go? 
A. We camped there that night; next morning we pulled to the 
ranch. 
Q. Was that the last you had to do with the cattle? 
A. Yes. 
Q. Where have you been working since; have you been working 
with these cattle? 
A. I worked last year for the Arkansas Valley Land and Cattle 
Company. 
Q. Where? 
A. Down here at the C7 ranch. 
Q. State what you were doing at the C7 ranch last year for them ? 
A. Gathering cattle the same as the year before. 
Q. What cattle would you be gathering there? 
A. I worked about 2 months for Jack Pullen before I went to 
work for the SS outfit, and it was all that same range. 
Q. Is not it a fact that cattle will some of them stray back from 
the Arkansas up to this country ? 
A. Yes, sir; got one cow last year that we took down the year 
before. 
Q. That had come back on the range? 
A. Yes. 
Q. So that you were looking after their interests in this country ? 
A. Yes. 
Q. Did you gather last year any of the C7 cattle that had not 
been gathered the 2 years previous? 
A. Yes. 
Q. State about how many. 
A. There were about fifty head. 
663 Q. Of the old C7 outfit? 
A. Yes. 
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— had escaped the two years before? 
es. 
What was done with them? 
. Branded those bar SS. 
Where at? 
At the C7 ranch. 
What was done with them ? 
. Put them back to pasture and took thom down to the Ar- 
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Q. There were about 50 or 60 of them ? 

A. Yes. 

Q. Were there any Oregon cattle gathered among them ? 

A. No. 

Q. Any cattle branded with a T on the left side or a bar on the 
right? 

A. I did not see. 


Cross-examination: 


When did you first become acquainted with Oregon cattle? 
The first I ever seen was at Mr. Metcalf’s. 
What year? 
I seen them in 1883. 
Never saw any before, did you ? 
No, sir. 
Then your acquaintance with Oregon cattle was not very inti- 
mate when you were working for Bloomfield in 1883 ? 
A. Well, those I had seen there I could tell those easily enough 
from our cattle. 
Q. You could tell the steers; could you tell the cows so easily ? 
A. I don’t know as I ever seen a cow. 
Q. How many of Metcalf’s cattle did you see in 1883—I mean of 
his Oregon cattle? 
I don’t know how many I seen during that year. 
Do you think you saw as many as 25 or 30? 
Yes. 
. Branded MET on the left side? 
Yes. 
You were not there for the purpose of observing the distinction 
between Oregon and Colorado cattle, were you? 
664 A. No, sir; but I could tell them from the Colorado cattle. 
Q. That is, if an Oregon steers were six or seven years old 
and an American steer was the same size, and they were close to- 
gether, you think you could tell the difference? 
A. We had some large steers in our bunch and we could tell them 
very easily apart. 
(). What were the oldest steers you had in the Bloomfield bunch 
and SS bunch—6 or7 years old? 
A. Yes, sir. 
Q. What kind of cattle were they? 
A. SD bar. 
56—147 
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Q. What kind of.stock ? 

A. Texan, American. 

Q. There were no pure Americans among the SD bar cattle? 
Were not they half-breeds—Texas and American mixed? 

A. Yes; I guess so. 

Q. It is very easy to distinguish between a Texas and American 
steer to a man that knows anything about cattle ? ie 

A. Yes. : 

Q. Who told you that the cattle of Metcalf’s were Oregon? How 
did you ascertain that fact ? 

Ans. I heard he got some Oregon steers, and I knew that. 

Q. Were Metcalf’s cattle well mixed up with Bloomfield’s and the 
Hash-Knife and the Mill [Iron—all mixed together ? 

A. They ranged over about the same portion of country. 

Q. And in looking for Bloomfield’s you would be very likely to 
see Cranmer’s and Ernest’s and the Mill Iron and Metcalf’s cattle 
all mixed together ? 

A. Yes. 

Q. You do not know how many brands you had to look after that 
year, do you? Do you remember how many brands you had to 
look after that year? I do not mean Bloomfield’s alone, but those 

that were running with the Bloomfield outfit. 
665 A. In working an outfit if you strike any cattle we would 
cut them out. 

Q. If you would find Cranmer’s or Metcalf’s or Ernerst’s or the 
Mill Iron, or any of the neighbor’s there, you would cut them out? 

A. Yes, sir. 

Q. Turn them out of your herd and drive your own cattle on, or 
did you bunch them altogether—your cattle and theirs ? 


A. In the round-up, do you mean ? 

Q. Yes. 

A. They were rounded in the general calvey. 

Q. They all calveyed together? 

A. Yes, sir. 

Q. a would get there a pretty large calvey sometimes ? 
A. Yes. 

Q. Have as many as three or four thousand head ? 

A. Yes. 

Q. 


In that calvey of three or four thousand head there were a 
great many brands vou have no recollection of, even on Metcalf’s, 
Cranmer’s, and Ernest’s cattle ? 

A. Different brands, do you mean ? 

Q. A Brent many brands you paid no attention to—old ranch 
brands? 

A. Some brands that we would fetch in I would know the brands 
that were on them. 

Q. And you were furnished with a list of the brands of those men 
whose cattle you looked after in the round-up—that is, a list of the 
brands you held cattle by ? 

A. I knew the brands. 
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Q. I will ask you if on Ernest’s cattle there were not a great many 
other brands besides those he held them by—old ranch brands? 
A. That has been a good many years ago. I believe there were 
some. 
Q. You don’t remember how many ? 
A. No. 
Q. The same was true of Metcalf’s cattle—that besides his 
666 own brand that he held the cattle by there was a lot of old 
ranch brands on the cattle that you paid no attention to; 

that is true, is it not? 

A. I did not know Metcalf was holding cattle on old brands. 

Q. Besides the brand that Metcalf held his cattle by—the brand 


-he put on all of his cattle—there were a great many cattle in his 


herd that had other brands besides the brand he held by ? 

A. He had his brand on; that is all I know. 

Q. Did not the cattle have other brands—a great many old ranch 
brands—different brands on different cattle? 

A. Why, yes. 

Q. You don’t remember one of them, do you? 

A. I don’t know as I could call them to mind. 

Q. That fact is equally true of Ernest’s cattle, is it not, or was it 
not at that time that there were a great many ranch brands there 
that you paid no attention to in looking for Ernest’s cattle ? 

A. There were some that he had not his Hash-Knife brand on. 

Q. Among those that had a Hash-Knife brand, how many differ- 
ent brands could you find on those cattle if you looked close ? 

A. There were some cows had a dozen brands on. 

Q. And you do not remember one of them now, do you? 

A. And some would only have one brand. 

Q. And some would have two or three? 

A. Yes. 

Q. And you do not remember one single brand on the Hash-Knife 
cattle now ? 

A. He has the SH and the STV. 

Q. Do you remember any others ? 

A. Capital B, JJ. 

Q. He was su ipposed to have 25,000 head of cattle that year ? 

A. I don’t know. 
667 Q. When you went out to look for Bloomfield’s cattle you 
were told to look for the C7 and 7C? 

A. And SD bar and SS. 

Q. In looking for the SS you were looking for the company’s 
cattle ? 

A. Yes. 

Q. In looking for Bloomfield’s cattle you looked for the SD ‘bar, 
7C, and C7? 

A. Yes. : 

Q. You found at that time about how many of the SS cattle and 
the 7C, C7, and SD bar altogether; about how many did you find, 
you and your colaborers and brought them together? 

A. 1883 we found 23 and 25 hundred. 
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Q. Among all these cattle how many different brands were there 
besides the 7C, C7, SD bar, and SS? How many different brands 
were there on those cattle ? 

A. Lazy V, cross W, capital B, 101, 71, OS—I don’t think of any 


more. 
Q. On the SD bar cattle what brands besides the SD bar did you 
find ? 


A. That is all they had on. 
Q. That is the only brand you remember they had on at all ? 
A. Yes. 
Q. What did the 7C have on? 
A. Cross W, lazy V. 
Q. How many different brands did the 7C have on besides the 
7C and C7 
A. Some had cross W, lazy V, 101, 71. 
Q. Have you given now all the brands they had on? 
A. All I can remember. 
Q. And you say there were other brands tak you cannot now 
-remember on the 7C and C7 cattle? 
A. I don’t call to mind now. 
Q. You do not know whether you saw others or not; you 
668 looked at which side mostly for the brands? 
A. Both sides. 
Q. Did you look as much on the right side as the left ? 
A. Some branded 7C and C7 on the right side; some C7 on the 
left side. 
Q. When you rode up to any of Bloomfield’s cattle on 1 the left side 
and saw his 7C or C7 you were satisfied ? 
A. Yes. 
Q. You did not ride around to the right side to see what else was 
there? 
A. Not on that one. 
Q. You say that in the cattle that you rounded up you did not 
see any of the Western or Oregon cattle with the T or bar on? 
A. No. 
Q. Did you see any you did not round up? 
A. No. 
Q. You did not see any on that range at all of the T cattle or any 
Oregon cattle? 
. No. 
Q. You did not see any with the bar on? 
A. No. 
Q. About how many cattle during the round-up of 1883 did you 
see in all? 
A. I don’t know. 
Q. And how many brands did you see altogether ? 
A. I don’t know that. 
Q. Do you think you saw as many asa hundred and fifty differ- 
ent brands? 
A. Yes, sir. 
Q. Counting in the old ranch brands? 
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A. Yes. 
‘ Q. Now, how many of those do you think you can now remem- 
er? 
A. I could remember them all if I could see them. 
Q. Without seeing them ? 
A. I don’t know as I recall them all right off. 
Q. Don’t you think you have forgotten some of the ranch brands 
on the different cattle you saw as you rode over these plains ? 
669 A. I might have forgotten some; very few. 
Q. Do you think you have forgotten as many as you can 
remember ? 


A. No. 
Q. How many now can you remember of the old ranch brands 


‘that you did not look for at all that were outside of the brands you 


were looking for? 

A. Do you mean on the C7 cattle? 

Q. No, sir; on all of the cattle you saw—perhaps 150,000 cattle ? 

A. 1 don’t know. 

Q. How many cattle do you think you rode through and saw dur- 
ing your round-up of 1883? 

A. I have no idea; I have seen lots of them. 

Q. Do you think you saw as many as one hundred thousand ? 

A. I could not.say; 100,000 would be guess-work ; maybe I could 
not come within one hundred thousand guessing. 

Q. Now, of all these cattle you saw and of all the brands you saw, 
I ask you if you can remember one-half of all the brands you saw 
on that large number of cattle you must have seen in riding over 
the ranges? 

A. I remember the main brands. 

Q. Do you remember the ranch brands that you were not looking 
for? 

A. If I was not looking for them I don’t believe I would find them. 

Q. When vou sav you did not see any cattle branded T on the left 
side or bar on the right side do you mean that you did not see any 
such cattle or you don’t remember now of seeing them ? 

A. I don’t remember of seeing any. 

Q. Simply you cannot say you did? 


A. Yes. 
Q. Will you say positively that you did not? 
670 A. I never remember of seeing. 


Q. Will you say, as a matter of knowledge, that you did 
not see any such cattle’? 

A. I never seen any. 

Q. Do you mean to say, now, you swear you did not see, or you 
don’t remember seeing ? 

A. I don’t remember seeing. 

Q. Among the 2,200 or 2,300 head of cattle that you rounded up, 
which did you say that you did not see or that you don’t remem- 
ber? 

A. I don’t remember of ever seeing any. 

Q. Among that 2,200 or 2,300 head of cattle that you helped to 
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. drive down to Devoe’s Lake how many steers were there? I mean 


by steers anything that is a male, from a year old up. 

A. I don’t know that. 

Q. Were there a good many large steers ainong them ? 

A. A good many steers and a good many cows. 

Q. And you say that — that pasture there were some five or six 
hundred head of beeves reserved to send to market when — 
started away with this herd south ? 

A. Yes. 

Q. Were they all branded C7? 

A. And SS and SD bar. 

Q. They were all cattle that had Bloomfield’s original brand on 
them ? 

A. Yes. 

Q. Now, among that five or six hundred head of beef cattle were 
there any old and large steers ? 

. There were some large steers there. 
Any of them look to be 6 or 7 years old? 
Yes. 
A good many of them—pretty large proportion of them ? 
Two I remember of. 
What stock were they ? 
They were Texas, half. 
Do you remember the brands on them _ besides C7 and 
SS? 
671 A. I do on one of them—one of them SD bar. 
Q. What other brand were on that steer you do not now 
remember? 

A. It was a C7 straight, I believe; I do not know whether it was 
C7 straight or an SS steer. 

Q. All these six or seven hundred cattle that were reserved for 
beef in the pasture were branded with SS bar as well as the C7 and 
some other brands ? 

A. Wedid not brand the beef steers; the C7 steers that were 
beef we did not brand them at all. 


OPOrOoroar 


Q. Then there were six or seven hundred steers in that pasture. 


that were not branded SS and C7 or 70? 

A. Portion had SS on. 

Q. That was the company’s brand, is not it? 

A. Yes. 

Q. About — proportion of them had the company’s brand on 
them—half, or a third, or a quarter? 

A. Yes; there was more. 

Q. Do you know what was done with those steers? 

A. Dave Downing was there to buy them and cut them out. 

Q. When you started down with those cattle—some 2,200 or 
2,300 head—towards to Hugo and got down there Cantley and other 
men came to inspect the herd ? 


A. Yes. 
Q. I will ask you, when you got to Hugo and camped out, and 
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: ® 
when this inspection was going on, if the boys there had not been 
on something of a drunk. 
. No- then; no, sir. 
. They had been before ? 
. No, sir. 
It was afterwards, was it ? 
. Yes, sir. 
How soon afterwards? 
. A couple of days, | think. 
Did you find any station where you could get anything to 
drink after you left Hugo? I don’t mean you, but the onion boys. 
A. Some of them went to Hugo. 


‘OPOrPOPor 


672 Q. Went back to Hugo? 


A. Past by Hugo. 

Q. And they laid in supplies there? 

A. Some; got a little on board there. 

Q. Before you got down to this lake you lost some of your cattle— 
a storm came up end stampeded a lot of them ? 

A. Yes. 

Q. How many of them, about, got away from there? 

A. The storm come and was driving right south—the way we 
were going; the storm came from the north; I don’t think we lost 
many. 

Q. Out of 2,300 or 2,400 head would you consider 500 many? 

A. We did not lose that. 

Q. Did you overtake any in driving down ? 

A. We got behind them ; had circled out to gather them. 

QQ. Did you gather them ‘before you got back to the lake? 

A. I guess we did not get them all; lost a couple of hundred or 
three hundred. | 

Q. Luke was camped around that lake, and he was looking for 
beef cattle. For whom was he working at that time? 

A. For the Arkansas Valley Land and Cattle Company. He was 
not camped right at the lake. 


Q. About it somewhere? 

A. Yes. 

Q. Since that time have you worked for the cattle company ? 
A. Worked for them last summer awhile. 

Q. And this summer, too—this present spring ? 

A. Yes. 

Q. Are you at work for them now ? 

A. Yes. 


By defendant’s counsel : 


Q. You stated, in answer to Mr. Macon, the brands the SS cattle 
which you drove down there had on or which you gathered that 
fall; were there any T or bars on them—any T brand on the left 
side or bar on the right ? 

A. Not that I remember. 


448 THE ARKANSAS VALLEY LAND AND CATTLE 


673 By plaintiff’s counsel : 


Q. While you have been working for this company did you ever 
see any of their cattle with a T on them ? 
A. No. 
Q. Or bar on them ? 
A. No. 


674 JOHN LUKE, a witness for defendant, testified as follows 
Direct examination : 


Where do you live? 
. Granada. 
In whose employ are you at the present time? 
Harvey’s. 
Is that the name that the outfit goes by ? 
Yes. 
What connection have you with that company ? 
We cow-hunt together in that country ? 
In the Harvey Company ? 
I run with the outfit. 
You are their foreman ? 
On the range. 
About how many cattle —_ you in charge ? 
About 8,000 head. 
And where do they range ? 
. All along the Arkansas river from Lakin to Granada. 
How long have you been engaged in the cattle business ? 
I guess about 17 pane, 
Where principally ? 
. Principally on the Muddy, Bijou, Beaver, and Platte rivers. 
Principally in this State ? 
Yes. 
Where were you employed in the winter of 1880-1 ? 
On the Mill Iron ranch, on the Muddy. 
Who was the owner of the ranch at that time? 
Hittson. 
How far is it located from the C7 ranch ? 
I guess about a mile. 
Were you there during the whole of that winter ? 
Yes. 
Do you know who was stopping at the C7 ranch ? 
. There was a fellow named Spence and Bud Kimball. 
W hat was Spence’s full name? 
I don’t know; we call him Spencer. 
Q. What were you engaged in doing that winter of 1880-1 ? 
675 A. We were not doing much of anything but riding around 
and hunting horses—taking care of horses; that is about all. 
Q. When you say riding around what range were you riding 
around ? 
A. Ten, 12, 15, or 20 miles of the range looking for the horses, 
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Q. Would that ride you describe cover the country or a portion 
of it on which the C7 cattle range ? 

A. Yes; the most of it. 

Q. What other cattle ranged in that neighborhood ? 

A. Everybody’s cattle; I could not mention. 

Q. Will you describe some of the outfits that had cattle in that 
country ? 

A. Mill Iron, SD, DT, C7, C right, Hash-Knife, and all them cattle 
ranged in there, and some others I don’t remember. 

Q. In the spring of 1881 what round-up were you on? 

A. On the eastern round-up. 

Q. What range of country does that cover ? 

A. Goes on the Republican down to the Frenchman—mouth of 
the Frenchman; worked up Frenchman ; crossed over the Platte to 
Julesburg ; worked the river up the Platte to the mouth of Beaver ; 
worked right Beaver tothe head of it ; also on Little Beaver; worked 
Little Beaver and over on the Muddy ; worked on the Muddy to the 
Mill Iron ranch and the C7 ranch. 

Q. Does that range you worked over during what is called the 
first or Denver round-up cover the country in which these cattle 
range? 

A. Yes, sir. — 

Q. That would be the C7 cattle ? 

A. Yes. 

Q. And these others ? 

A. Yes. 

Q. State about what time the spring round-up of 1881 com- 
menced. 

A. I think it is some time in May; we started in the first 
676 of June, I think ; we started down in May. 
Q. State where you commenced that round-up. 

A. We went down to Culbertson and then divided upon the 
work, up Frenchman, and the other party worked up case anager 

Q. Worked up the Republican country ? 

A. Up this way. 

Q. That would be off from the range of these cattle ? 

A. No; because that is considered in the range, because the cattle 
break all over the country. 

Q. They would be drift cattle they would have to find there ? 

A. If you had no cattle out you would not be hunting. 

Q. I mean to say that the regular range of the cattle you have 
mentioned was not on the Republican ; it was only the drift cattle. 

A. It was cattle that drift in the winter. 

Q. What connection did you have with that round-up that com- 
mences at Culbertson ? 

A. I ran that round-up up the Frenchman and Platte as far as 


- the mouth of Beaver. 


Q. Do you mean that you were captain of that round-up ? 
A. Yes; I was foreman. 
Q. You say you were representing whom? 
A. Hittson. 
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Q. State what outfits calveyed or bunched from the main calvey 


yard with the one that you did. 
A. There was the Mill Iron, Three Rings, Hash-Knife, DT, 7C, and 
other little parties that had small bunches ; we all cut in one bunch. 


Q. During that round-up did the Blookfield outfit keep their 


cattle in the same calvey you did ? 
A. Yes, sir; we all kept together. 
Q. State what you would do with those cattle that were cut from 
the main calvey yard into this calvey you speak of. 
677 A. Herd them and hold them. 
Q. And when the round-up would occur the next day what 
would you do with them? 

A. Herd them and make another bunch, and when we get them 
bunched we drive them back to the main herd. We have men herd- 
ing the other bunch. 

Q. I want to know if this calvey you speak of, in which you and 
those —— cut, was carried right along on the round- -up all the 
time ? 

A. Yes. 

Q. Who had charge of the calvey yard in which Bloomfield’s out- 
fit and your men calveyed their cattle? 

A. I did. I put another man in chargein the daytime. I could 
do with it all the time. 

Q. But you had the superintendence ” 

A. Yes. 

Q. Who was on that range at that time representing Bloomfield 
on that round-up that you were captain ? 

A. I think Pierre Lagrange; I don’t remember now; there was 
so many boys there. There was Pierre Lagrange and Spence and 
Downing. He was foreman there once. I think Dave Downing was 
the man that year. 

Q. Do you recollect about what time Mr. Spencer left the C7 out- 
fit—went away from there? 

A. It was some time in the spring of 1881. 

Q. Do you know who took his place there ? 

A. Pierre Lagrange. 

Q. Was Pierre Lagrange with you on that outfit—that round- 
up? 

A. Part of the time, 

Q. State what cattle was gathered on that round-up for the Bloom- 
field outfit. 

A. There was C7, 7C, SD bar, and some few that we had was 7C 
with a bar over the C. 

Q. Where was the C on the animal? 

A. On the hip, and bar right over the C, and 7 on the shoulder. 

Q. The C on the hip, the 7 on the shoulder, and the bar 
678 would be over the C? 
A. Yes. 

Q. Did they gather any other cattle, that Bloomfield outfit, and 
put in that calvey yard, except those you have described ? 

A. No, sir; not while they were with me. 
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Q. State whether or not during that round-up from Culbertson 
to the mouth of Beaver, of which you were captain, there was 
gathered and put into this calvey yard of which you had charge by 
anybody any Oregon or Western cattle? 

A. No, sir; there was a few Metcalf cattle, one or two, probably, 
and Dave Dowling 

Q. Nick Dowling? 

A. I believe two or three of his steers branded 2D. 

Q. Are you well acquainted with the different kinds of cattle, 
breeds of cattle? 

A. Yes. 
| - you know Texas cattle when you see them ? 

es. 

Do you know the native Colorado cattle? 
A. Yes. 7 
Q. Do you know the Western or Oregon cattle? 

A. Yes; I think I do. 

. I will ask you if outside of the two or three gathered for Met- 
calf and a few gathered for Mr. Dowling whether there was any 
Oregon or Western cattle gathered by Mr. Bloomfield’s men or any- 
body acting for him and put into this calvey yard ? 

A. No, sir; these cattle were not gathered for Bloomfield. Met- 
calf had a man himself. 

Q. I say outside of them was there any Oregon or Western cattle 
put into this calvey yard ? 

A. No, sir. 

Q. The man who has charge of the calvey yard, does he not have 
a list of all brands that have been gathered for the calvey yard ? 

A. He knows them all. He is supposed to know every brand put 

in. 


Ope 


679 Q. Who gives him the orders—to the men whoare connected 
with that calvey yard ? , 
A. I did. 


Q. So that you had general superintendence of all the cattle that 
were put in there? 

A. Yes; in that calvey. 

Q. Is not it a fact that Mr. Bloomfield’s tnen as well as the other 
men were under your instructions ? 

A. Yes. 

Q. During the entire round-up ? 

A. Yes. 

Q. After you got to the mouth of Beaver what did you do with the 
calvey yard you had charge of? 

A. Isent them home on the Muddy. 

Q. Did you go with them ? 

A. I sent men with them ; I did not go myself. : 

Q. Where did you go after that round-up ended at the mouth of 
the Beaver? 

A. We kept right up on Beaver. 

Q. But these cattle that had been calveyed together up to that 


time were sent home? 
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A. Yes. 

Q. Where did the men go that took them home? 

A. They took them home and come back to meet us again. 

Q. How far would they have to go with these cattle ? 

A. About 25 miles. 

Q. That.would take them about how many days to get back to 
your place? Ps 


About two and a half days. 
What would they do with those cattle after they got them home? 
Brand the calves and turn everything loose then. 

. Where would they be turned loose ? 

. Right there in the range. 

After you got to the mouth of Beaver you say you then 


>Soperer 


 * 


yoo Up Beaver. 

Q. Who was captain of that round-up up the Beaver ? 

A. Lovell. 

Q. State what connection, if any, you had with the round- 
680 up from the point. 

A. All these fellows that I mentioned before except Ernest — 
he drawed off because that is right on his range; all the other par- 
ties I mentioned are on the Muddy, and they were all putin that 
one calvey yard. 

Q. You had charge of that calvey yard ? 

A. Until we got home. 

Q. Is it a fact that from the mouth of the Beaver until you got 
home again you had charge of the calvey yard ? 

Yes. 

Q. Superintendent of the men ? 

A. Yes. 

Q. Bloomfield was represented in that ? 

A. Yes. 

Q. State what cattle were gathered for Bloomfield from the mouth 
of the Beaveron the round-up that you went up to Beaver and got 
around home. 

A. There was 7C and C7 and SD bar and C7 and a bar over 
the C. 

Q. Will you state if on that round-up from the mouth of the 
Beaver up and around to home you gathered into that bunch of 
yours any Oregon or Western cattle ? 

A. No, sir; not after we left Beaver and the other cattle went up 
Beaver to the river end ; we did not gather any more. 

Q. About how long did it take you to come from Culbertson to 
the mouth of the Beaver? 

A. About 25 days. 

Q. And how long did it take you to make the trip from the 
mouth of the Beaver up the Beaver and around back to the C7 
ranch ? 

A. It took us about 6 weeks altogether. 

Q. State whether during that entire trip, including both of these 
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round-ups, any of Bloomfiela’s men gathered any Oregon or Western 
cattle at any point. 
A. No, sir. 
Q. State whether they gathered any cattle that had a T 
681 brand on the left side. 
A. No. 
Did they gather any cattle with a bar brand on the right side? 


2) 


A. No, sir; only the bar I mentioned. 
Q. That is a bar over the C? 
A. Yes. 
Q. I mean a straight bar on the right side; did they gather any 
such cattle as that? 

A. No. 

Q. If any such cattle had been gathered into that calvey yard 
would you have known it? 

A. Certainly I would; that is my business, to know what cattle 
went into that calvey yard. 

Q. That was your especial business to see ? 

A. Yes. 

Q. Now, about what time in the year did you get around to the 
C7 raneh ? 

A. It was about the 10th of July. 

Q. When you got around there what did you do with the cattle 
you had in this calvey ? 

A. We cut all the cows and calves again the same as we did be- 
fore and turned the others loose on the Muddy. 

Q. You branded the calves and turned — loose? 

A. Yes. 

Q. What did you do in the fall of 1881, and tell about what time 
you commenced ? 

A. I commenced about September, I think. 

Q. What doing? 

A. For the Arkansas Valley Land and Cattle Company. 

Q. The fall of 1881? 

A. As soon as we got through branding the calves then we com- 


menced gathering beef. 


Q. Were you still running the Mill Iron outfit? 

A. Yes. 

Q. Now, state who went with you on that beef round- “up of 1881. 

A. We had some of Stewart’s men and Bloomfield’s men. 

(. Who did Stewart represent—what brand ? 

A. DT. 

Q. And Bloomfield’s men ? 

A. And Bloomfield’s men and one or two Hash-Knife men, some 
of Cranmer’s, make up a bull outfit. 

682 Q. That comprised all the cattkemen who had outfits in 

that country, did it not? 

A. Yes. 


Q. State who had charge of _ bull outfit during the fall of 


sey gathering beef. 
. I did. 
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“ge had charge of the calvey yard ? 

I did. 

Who gave instructions to the men ? 

. I did. 

. Who had the list of all brands that were being looked. for ? 

. I did. 

Is not it a fact that in these round-ups where you iain charge 
that the men are under your control as to working ? 

A. Yes. | 

Q. State to the jury what cattle were gathered during the fall of 
1881 for Bloomfield by his men. 

A. C7, 7C, SD bar, and DT for the other parties. 

Q. Had Mr. Bloomfield purchased the DT’s? 

A. Branded on both sides. 

Q. These cattle, I understand, were branded on both sides ? 

A. Yes. 

Q. State how the C7 and 7C cattle were branded. 

A. Part of the old stock were all branded on the right side and 
the stock that they raise were branded on the left side. 

Q. How were these brands put on the cattle—at what places on 
the cattle? 

Ans. On the hip and shoulder. 

Q. C on the hip and 7 on the shoulder ? 

A. Yes. 

Q. How on the right side? 

A. C on the hip and 7 on the shoulder. 

Q. State whether or not, during that beef round-up you speak of 
there, there was gathered into that calvey yard by Bloomfield’s men— 
or any one for him—any Oregon or Western cattle. 

A. No. 

Q. Were there any cattle gathered branded with a T on the left 
side ? 


OPOroro 


so 
Tho 
aks *! Ps q 
oie wee 
oe > 
ae j 
$ b 
1 
ae 
Be 
iS 
. 
ax 
bees! 
ae. - 
= 
gs 
Su 
Sake | 
fi : 
= : 
ri 
ay 
* 4 
o. 2 
g Fe Sa 
3 be 
i= 
ee : 
rf 
eek 
NEE 
¥ : 
+ 
\ Sa? 3 
ia 
' a 
t oo 
; i . 
' on 3 
2 
| | 
ie 
| 1 


z 
y 
oe 

: ae 
'o 
4 “vo 
; 
i = 
; = 
‘a 
2 
. 
$ 

4 


A. No, sir. 
683 Q. I don’t mean as a general brand, but that had a T at 
all on the right side? 

A. There might; some of them have an old brand on; likely 
one or two has a Ton and a bar also; lots of cattle with a tally 
brand, but. there was no Oreyon cattle; no big steers. 

Q. You were gathering nothing but beef cattle during the round- 
up ?. 

A. And branded a few calves we found. 

Q. How long did that round-up last ? 

A. It continues from the time we start in until it comes so cold 
you cannot go any farther; you get through with one trip, drive to 
the railroad and ship, and come back and hunt again. 

Q. Did you see the cattle shipped that were:gathered on that beef 
round-up ? 

A. I helped to ship them. 

Q. Were there any cattle shipped for Bloomfield ; these were Ore- 
gon or Western cattle? 
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A. I did not see but one bunch; he generally drove his to Denver 
and the mountains here. 
Q. The market was this way ? 
' - There was one bunch shipped on the railroad from Deer 
Trail. 
Q. These cattle, I understand, all of the gathered, was sent some 
to the railroad, some one place, and some to the other ? 
ar Principally all sent right to the railroad and shipped right 
there. 
Q. After this round-up closed where did you still work ? 
_ A. I went back to the Mill Iron ranch and turned the horses and 
lived there during the winter. 
Q. Where did you go in the spring of 1882? 
A. I was not there. I went to Wyoming. 
Q. You may state, from the winter or December of 1880 up to the 
time that you went away, in the spring of 1882, if on these 
684 round-ups you were not present at the fall and spring round- 
up, and that Bloomfield’s men were with you. 


Objected to. Question withdrawn. 


Q. State whether you saw handled by Bloomfield’s men any Ore- 
gon cattle from December, 1880, up to the time you left in 1882—if 
you saw them handle any Oregon or Western cattle. 


Objected to. 


Q. From December, 1880, when you speak of being at the Mill 
Iron ranch, up to the time you left, in the spring of 1882, had you 
ever seen them handle any Oregon or Western cattle ? 

A. No, sir; they were with me pretty nearly all thetitne. I never 
seen them handle — while they were with me. 

. Where were you during the summer of 1882? 

. I was in the North ; in Wyoming. 

. State about what time you left Wyoming. 

I came here about the first of September, 1882. 

Where did you go? 

. I hired to Mr. Bloomfield and went to the Arkansas river. 
About what time did you go to the Arkansas river? 

It was about the 23d of September, 1882, I got there. 

. How long did you remain in the employ there of the com- 
pany ? 

ri I think about 14 months or 15. I don’t remember exactly. 

Q. That would take you around until last December ? 

A. Yes; pretty near December; some time in December. 

Q. What connection did you have with the company at that 
time? 

A. I was foreman there. oes 

Q. Were you foreman for the Arkansas Valley Land and Cattle 


OPOPOPOre 


Company ? 
A. Yes. | 
685 Q. State whether you attended the round-ups of the com- 


pany during 1883. 
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A. Yes. 

Q. About how many men did you have under your control? 

A. About 12. 

Q. And what country did you gather over ? 

A. We gathered all over that country; the Arkansas ‘river for 
about fifty or sixty miles up and down and 150 miles south and 50 
to 60 miles north, in that section of country. 

Q. Are you well acquainted with the cattle of the Arkansas Val- 
ley Land and Cattle Company ? 

A. Yes. 

Q. Have you handled and been with all of them? 

A. Yes. 

Q. That was during the year 

A. 1883. 

Q. State whether or not there were among those cattle, during the 
time you were with them, any Oregon or Western cattle that were 
branded with the brand of that company. 

. No, sir. 
Where were you during the winter of 1883 and 74? 
. I was right there. 
. Were you riding ou the range? 
I was; yes, sir. 
Handling those cattle? 
Yes. 
. State if vou were gathering beef during the fall of 1883 near 
ttle lake called Lake Devoe? 
. Yes. 
Did any one bring any cattle to that lake about that time? 
Yes, sir. 
State about what time of the year it was. 
I could not tell now what month it was. 
Was it shipped late in the fall? 
Yes, sir; we were gathering beef. 
Do you know who brought those cattle there ? 
A. Sam. Monk, I believe. 
686 Q. Will you state the other men who were with him, as 
near as you can? 

A. I could not tell. I don’t know the names. Green was one; 
he was the man who worked for me. I don’t know the other name. 
. Sam. Monk had charge? 

. He was foreman. 
. What cattle were they that were brought there? 
. C7 herd, SD bar, and 7C. 
. Where were they stopped or left by Monk ? 
. Right there at Lake Devoe. 
How far were you from the lake at the time they were brought 
there? 

A. [ was about a mile. 

Q. State if you did anything with those cattle the next day. 

A. Yes, sir. I was gathering beef. I was ordered to gather beef, 
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and the next I had to round up that whole herd and cut out the 
beef that were in the herd that got off the range. 

Q. This lake was a great watering place? 

Rin And all the cattle ran there, and I rounded up the cattle right 
there. 

Q. Was it a fact that during the night cattle got in there to water 
and got in the herd ? 

A. Cattle were coming there all the time. 

Q. That next day you handled all the cattle? 

A. Yes. : 

Q. State whether or not there was among those cattle brought 
there by Monk any Oregon or Western cattle. 

A. No, sir. 

Q. Were there any cattle among them branded with a T on the 
left side? 

A. I would not state that exactly ; there might be, but I did not see 
any Oregon cattle branded with a T. These cattle had all C7, 7C, 
SD bar, and SS. 

Q. State whether there was some of the cattle company’s cattle 

down there that were branded with a T on the left side— 
687 any cattle that belonged to the Arkansas Valley Land and 
Cattle Company. 
. Yes; there were some down there. 
. What kind of cattle were they ? 
. American cattle. 
Are they Oregon or Western cattle? 
. No, sir; stock cattle. 
. State whether there are any of the company’s cattle branded 
with a bar on the right side. 

A. Yes, sir; all branded with a bar on the right side of the old 
stock that were bought. 

Q. Bought of whom ? 

A. We bought bunches everywhere—Texas cattle. They are all 
branded bar on the right side. 

Q. That is the old Holley herd ? 

A. Yes. ’ 

Q. Those cattle you speak of—the C7 and 7C—did they have a 
bar on the right side when brought there? 

A. No. \ 

Q. How far have you been engaged in handling cattle during the 
year 1884 from this Holly ranch ? 

A. I worked for Harvey, about 50 miles below. 

Q. State whether his range is on the same country — the Arkansas 
Valley Land and Cattle Company’s range. | 

A. Pretty much all in the round-up we worked through the same 
country. 

Q. Do you work together in the round-ups ? 

A. Yes. . 

Q. So that you have seen these cattle during 1884, have you? 

A. Yes. 

(). State whether or not there is among the cattle of the Arkansas 
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Valley Land and Cattle Company any Oregon or Western cattle 
branded SS. 

A. There might be some cattle. A good many of them raised there 
are big cattle. I can’t decide exactly an Oregon steer from an 
American steer, but I did not see no such brands. It is easy to tell 
an American horse from a coyote, but sometimes it is hard to tell 

Q. Did you ever see what you call Oregon or Western cattle 
688 with the SS outfit ? 34 

A. I seen two or three, Mr. Mann gave me the’ brands of 
them to gather for him, and I done so and gathered them, and I 
found out they did not belong to him and I gave it up as a bad job. 
Where did you first meet Mr. Mann? 
. Coolidge, Kansas. 
When ? 
. Last winter some time—1883 or early in 1884. 
. You were then working for the company ? 
. No; I just quit the company. 
And you say you found two or three that had some of the 
brands he had given you? 

A. Yes. 

Q. You found they were not his cattle and gave them up? 

A. They took them away from me. Qne of the steers was J steer; 
belonged to the Prairie Cattle Company, and a box steer that he 
claimed was his brand—a big box on the side—belonged to a fellow 
in Trinidad, George Thompson, and another steer belonged over on 
the Canadian; was taken away by the inspector there. 

Q. Did you ever find any among the Arkansas Valley semneny’ S 

cattle that belonged to Mr. Mann or had his brands on them ? 

A. No; this steer I have reference to—the box steer—was in the 
pasture, and this IC steer that he claimed—the IC brand was a 
big steer and belonged to Kernan, who used to work for Losto, I 
found out afterwards, and I came to the conclusion it was no use to 
fool with him and I let them go. He had no cattle there. 

Q. You started in to look up his cattle ? 

A. Yes, sir; I did. 

Q. And from that experience you quit him? 

A. I quit. 


CPrororol 


Cross-examlnation: 


689 Q. I understood you to say you were on the round-up in 
1881, both the spring and fall round-up, out in this Hash- 

Knife and Mill Iron and C7 country ? 

A. That is it. 

Q. That you worked with Bloom field’s outfit or they worked under 
your charge ? 

A. Yes. ds 

Q. You examined all the calvies that were formed in which 
Bloomfield’s men had any interest ? 

A. That was my business. 

Q. And you did not see any of those cattle described as Oregon 


COMPANY (LIMITED) VS. JEREMIAH J. MANN. 459 © 


cattle, some of which were branded with a T on the left side and a 
bar on the right ? 
? o~ There was not any in our calvey; there might have been in 
others 
Q. You were captain of a part of that round-up? 
A. Yes. 
Q. Milheim was on that round-up down towards the Platte ? 

. That was a different outfit altogether. 

Q. Did you know that Milheim was on that round-up down on 
the Platte? 

A. I understood he was. He commenced here above Denver 
somewhere. 

Q. So far as you know and so far as you testify, it is as to your 
.actual knowledge of what these people did ? 

A. Who? 

Q. Bloomfield’s men. 

A. Yes, sir; I know just about what they done. 

Q. When you say they did not cut out any of those cattle | you 
mean to say you did not see them do it? 

A. I know they did not because I did not see them do it. 

Q. That is the calvey you had charge of ? 

A. Yes. 

Q. Who had charge of the calvies in other places? 

A. I don’t know. 

Q. You don’t know whether Bloomfield had men in other calvies 

or not? 
690 A. I don’t know. 
Q. You have seen a good many of these cattle branded T 

and bar? 

A. I have seen what he claimed, and I found out 

Q. I ask you if in the winter and spring of 1881 you saw any con- 
siderable number of Western cattle over on those ranges: branded T 
and bar? 

A. Yes, sir. 

Q. About how many did you see? 

A. That is something I don’t know. 

Q. Did you see — drifted from the north and across the Platte ? 

A. I did during the winter. 

And spring of 1881 see cattle that you thought were drifted in 
from the north over that country to the number of four or five thou- 
sand ? 

A. There was more than that; not right there, though. 

Q. And among them there was a large lot of those T and bar cattle, 
were there or not? 

A. I never seen but three or four, I don’t reckon, altogether of 
that kind of cattle. 

Q. Did you testify in the case here last fall between Bloomfield 
and Mann ? 

A. Yes. 

Q. Did you then testify that you could not tell how many you saw 
of that particular brand, but you saw a heap of them? 
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A. No, sir; I did not; I said I seen them—TI seen that kind of 
brand—but I did not say how many. 

Q. Was this question put to you: “Q. Did you notice the brand 
of these cattle? A. Idid. Q. What did you see on them? A. I 
saw several different brands—T brands, bar brands, box brand, and 
J, which I knew did not belong in our country.” 

A. I knew 

Q. Was this question put to you: “ Q. On which side was the T? 
A. On the right side; some on the left.” 

A. That is all right. 
691 Q. “Q. Where was the bar brand? A. It was on the right 
loin. Q. Do you think you saw as many as 150 or 160 head 
of these cattle altogether? A. I could not tell; I saw a heap of these 
cattle; that is a question no person could answer.” 

A. That is it. 

Q. You answered that? 

A. I say no man could not say how many he had seen; I may 
have seen one and may have seen a thousand. 

Q. Was this question asked vou: “Q. You mentioned several 
brands in your examination-in-chief; did you notice any more? A. 
That is all I noticed; I have seen some of them since. Q. What 
— of the country did you find these cattle? A. They were on the 

uddy, near the Mill Iron ranch? Q. You cannot tell how many 
head of cattle there were? A. There were four or five thousand 
head drifted in all at once and lodged in the sand hills.” Did you 
swear to that? 

A. Yes. 

Q. Now, throughout the entire round-up of 1881 you did not see 
any of these cattle? 

A. I might have seen them, but they were not driven by these 
parties ; that is the point. 

Q. Do you know what became of them ? 

A. Iliff was the mainest man that had cattle in there; his cattle 
drifted over the river; they put them across from five to ten thou- 
sand at a time. How can a man tell cattle? Iliff had lots of cattle 
with a bar on the right side and fifty others. 

Q. Tell me whether the Iliff cattle were Oregon cattle or Texas? 

A. They were big steers. 

Q. Were they Oregon or Texas cattle ? 

A. I don’t remember. 

Q You do not know the difference between Texas and Oregon 
cattle ? 


A. I kuow the cattle, the steers of a certain class. 

692 ry Did you make an affidavit about this matter ? 
: They say I did, but I don’t believe I did; I- heard that 
you had vs affidavit, and Mr. Mann; I heard it very lately, by Jesse 
Green, and [ want to know about that—this affidavit is mighty thin 
with me. 

Q. You did not make any affidavit? 

A. I did not make it; J don’t know what he wrote down. 

Q. You signed your name? 
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A. No. 

Q. Make it with a mark ? 

A. No. 

Q. When you write anything you sign your own name to it, don’t 


Q. What do you put to it? 

A. Whatever I want to. 

Q. Do you think to this affidavit you put your name or what you 
wanted to? 

A. I did not sign no name to no affidavit, that I know. 

@. You never made no affidavit? 

A. No. 

Q. Did you in the month of April, 1881, some time about that 
time, see on the head of the Kiowa 1,500 or 2,000 of these cattle? 

A. No, sir. 

Q. Never did ? 

A. No, sir. 

Q. Ycu did not tell Mr. Mann so? 

A. No, sir. 

Q. In 1882 I believe you were not there, were you ? 

A. I was not there in 1882; not on that range. 

Q. You do not know whatever became of that great herd of cattle 
that you saw drifted into the sand hills? 

A. I know very well what became of them; in rounding up the 
cattle every fellow cut his cattle out. 

Q. Did you see one single one of these cattle in the summer of 

1881 branded with a T or bar? 
693 A. I seen cattle branded T; Metcalf’s were branded T; 
and seen other bar cattle. | | 

(. Are Metcalf’s Oregon cattle? 

A. Yes. 

Q. Of these four or five thousand head that you say drifted from 
the north and lodged in the sand hills, were any of them Metcalf’s 
cattle ? 

. I did not say whose cattle they were. 

I ask you. 

. No; they did not come from that direction. 

Metcalf’s cattle are down southeast from there ? 

South. 

. They would not drift north, would they ? 

Sometimes they do. 

. If they had a south storm ? 

. They drift north sometimes. 

During the winter of 1881 when you saw this large herd of 
cattle drifted from the north, among which you say you saw some 

T and some bar, did you see any of Bloomfield’s men handling any 

of them? 

A. No, sir. 

Q. You are sure of that ? 

A. Sure of it. 


Skokerores 
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Q. Did you see any of them over about the Living Springs with 
a bunch of some twelve or fifteen hundred head of these cattle? 
Clint. Wickham and Spencer—did you see them driving any of 
these cattle that winter ? 

A. What year? 

Q. The early part of 1881? 

A. I did not see them, I don’t think, driving. How many do you 
say ? js 
Q. Never mind the number; did you see them drive any? 

A. Bloomfield had some cattle. 
Q. I am speaking of the cattle that drifted in there that were 
northern cattle. 

A. No, sir. | 

Q. Do you know a man over there by the name of Traub ? 

A. Yes. 

Q. He lives over near Living Spring? 

A. Yes. 

Q. Did you know a man named Henry Siyker ? 
694 A. Yes. 
Q. He lived over near Living Spring ? 

A. Right at it. 

Q. I understood you to say you never saw any of those cattle with 
a T and a bar in the pastures or with the cattle of the Arkansas 
Valley Land and Cattle Company ? 

A. I have seen a bar — the Hollv herd, 15,000. | 

Q. The bar cattle you are speaking of are not Oregon cattle? 

A. There is some like Oregon cattle—American steers raised 
there. 

Q. The Holly steers were all Texans crossed ? 

A. No; there were lots of fine steers. 

Q. Did you ever see any of these T cattle down there with the 
company’s brand on—these big Oregon steers ? 

A. No, sir; I handled them right along. 

Q. When did you last see any of these cattle that you saw drifted 
in there in the winter of 1881 ? 

A. In 1881, the spring; that is the only time I seen them cattle. 

Q. That is the last time? 

A. No; summer before last he gave me the brand for gathering 
his cattle, which I told you of; this box brand and JHJ brand and 
IC brand and different brands he had there. I had the whole list of 
them, and he said when I got these cattle to dispose of them and 
put the money to his credit in some bank. I told him all right, 
and I told the men managing our company he shipped the cattle, 
or was going to ship them, and these cattle were claimed by other 
parties, and [ come to the conclusion he did not have any cattle. 

Q. These cattle did not turn out to be his? 

A. They were not his cattle. 

Q. They were not any of the cattle you saw in 1881 claimed 
695 by other men? 
A. ‘The same brand he called for; I had the brands. 
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Q. Did you see these same brands on these same cattle you saw 
in a winter of 1881 ? 

A. There is one IC cattle. 

Q. Some one took it away from you? 

A. Yes. 

Q. Did it have the company’s brand on? 

A. No, sir. 

Q. That was in the summer of 1883 ? 

A. 1883 ; yes. 

It was before you testified here last fall that these cattle were 
taken away from you ? 

A. It is after you were down there. 

QQ. Was it after you testified here last fall ? 

A. It was after that. Let mesee; the box steer was in the SS 
pasture, and I told the boys to get him, and it belonged to George 
Thompson, in Trinidad, and the IC steer belonged to George Ker- 
nan, and the JHJ steer belonged to the Prairie Cattle Company, and 
the SH steer (S and T lying down makes the H) belonged to a com- 
pany on the Canadian. 

Q. Those ranches are all a good ways south of the Muddy, are 
they not? 

A. They are on the Arkansas river. 

Q. The Prairie Cattle Company, George Thompson’s, and Ker- 
nan’s? 

. Yes. 
. From 150 to 200 miles south ? 
. Some of those I mentioned were found north and drove in. 

Q. I am speaking about where the ranches are? 

. The ranches are a good wavs off; some of them 500 miles. 

Q. Did you testify to this last fall : “ Q. What part of the country 
did you find these cattle? A. They were on the Muddy, near the 
Mill Iron ranch. Q. You cannot tell how many cattle there were? 

A. There were four or five thousand. Q. Did you see the 
696 cattle at any time after that? <A. Yes,sir. Q. What time 
afterwards? A. I have seen them up — to-day—some of these 
cattle—on the range. Q. You say you saw some with T on the left 
side? A. Yes,sir. Q. You cannot tell how many? A. No, sir.” 

A. That is right. 

Q. You seen some up to to-day; tell where you saw them ; that is 
what you testified last fall. 

A. I seen some, and they took it away from me. 

Q. You testified here last October ? 

A. I don’t remember, you know. 

Q. It was in October; at that time you said you had seen some 
of those cattle up to to-day ? 

A. Yes. 

Q. Where did you see them ? 

A. That is where I seen them, over on the range, and the time I 
told Mr. Mann that if I knew them was his cattle, that brand that 
he gave ime, this list of them, that I would gather some cattle, and 
he says: “ You go and gather them cattle.” I went to gather the 
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cattle and found they were not his, and came pretty near getting my 
foot in it, and I came to the conclusion he had no such brand. 

Q. Allof this happened before you testified last fall—the taking 
away of the cattle? 

A. It was afterwards. 

Q. Which ones were taken away ? 

A. All them steers; I did not know until I seen Jerry Mann that 
he had such a cattle at all; I did not know he owned a hoof of cattle 
at all. fa 

Q. You had seen these cattle in the pasture of this company be- 
fore you testified last fall? 

A. I only seen two head before I testified ; I seen them steers there, 
and then I told him if I knew in time I could get him his steers, 

and I went to gather, and they belonged to a fellow; one 
697 belonged in Trinidad, the big box steer, and the other steer 

belonged to Kernan, who worked for Losto, up here on the 
divide, and I just let them all go, and there was just a whole lot of 
them brands JHJ steers, and a tally brand on them too. 

Q. How many cattle did the Arkansas Vailey Land and Cattle 
Company have when you were working for them first ? 

A. About 8,000 head. : 

Q. That was in 1883 and 1884? 

A. Yes. 

Q. Did you say that in 1883 and 1884? 

A. Yes. | 

Q. Did you say that in the summer and spring of 1881 that peo- 
ple from the north came over and cut out all of those cattle that 
you saw in the winter of 1881 and rode away? 

A. You asked such a silly question I could not answer; what do 
you mean? Suppose we all go on the round-up and round up four 
or five bunches of cattle, every man takes his own home; I take my 
own; I ain’t looking after your cattle; I only represent what is with 
me. 

Q. To come right down to the truth, you do not know what be- 
came of the four or five thousand head of cattle that drifted there 
in 1881? 

A. I don’t; I know they did not come into my ecalvey yard, which 
you say Bloomfield’s did; they might have been driven north. 

Q. And south? 

A. No; we all knew one another south, but did not know one 
another north. 

Q. And you do not know what became of all these four or five 
thousand head of cattle? 

A. No, I do not, because I could not; no man could. 


698 Redirect examination: 


_ Q. You spoke of the cattle you started to gather for Mr. Mann; 
were any of them theSS cattle you gathered ? 

A. No; they did not have no SS on them. 

Q. Mr. Macon has asked you in regard to an affidavit; did you 
ever make an affidavit for Mr. Mann at any time? 
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. Well, he says I did; I never did as I remember. 

When did he say you made an affidavit ? 

Mr. Mann, I believe, told me the other day. 

You state you never made an affidavit for him. 

No; I don’t know what he meant by an affidavit. 

a thought it had reference to the copy of the testimony ? 
es. 

= any time outside of the trial did you ever say anything? 
oO. 

Did you ever make any statement which was written down ? 

. I never made no statement; what he got was from another 
and he put in against me, and I told him long ago I did not like no 
such way, because what I testified here last fall that is true and 

- nothing else but true. 
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699 JOSHUA STROUD, a witness for the defense, testified : 


Direct examination: 


. Where do you reside? 
. On the Arkansas. 
. What is your business ? 
I am working for Mr. Holly. 
What has been your business for some time past? 
Cattle business. 
How long have you been engaged in handling cattle ? 
. Going on 10 years. 
Where have you been principally engaged ? 
For Mr. Joe Farmer. 
. In what State or Territory have you been principally engaged 
in the cattle business ? 
A. Principally in Bent county, Colorado. 
Q. Are you acquainted with the different breeds of cattle known 
as Oregon or Western cattle, Texans or natives? 
A. Yes, sir; I saw some of them. 
Q. Are you able to distinguish those cattle when you see them on 
the plains? 
A. Yes. 
Q. That is, Oregon from the Colorado native cattle here and from 
Texas cattle ? 
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A. Yes. 

Q. Were you ever in the employ of Mr. Bloomfield ? 
A. Yes. 

Q. When? 

A. Spring of 1883. 

Q. When did you commence working for Mr. Bloomfield ? 
A. I think it was the last of March, 1883. 

Q. Who was his foreman ? 

A. Sam. Monk. 

Q. Were you on the round-ups during that year? 

A. Yes. 

Q. Over what section of country did you gather cattle ? 
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A. From nine miles of Denver down the Platte and around. 
Q. Was it over the range of country that is occupied by 
700. ~=—s the Bloomfield outfit ? 
A. Yes, sir; that was then. 

Q. What other cattlemen ranged cattle in that country ? : 

A. Mr. Ernest, Mr. Cranmer, Mr. C. B. Rhodes, Barnes & Shaffer, 
and several others. 
. Did it cover the country south of the Platte and east of.Denver ? 
. Yes, sir. 
. You say that Pierre Lagrange was foreman ? 
. No, sir; Mr. Monk. 
. This was in 1883.? 
Yes. 3 
. State what cattle you were engaged in gathering under Mr. 
onk. 
A. I was gathering C7, 7C, bar SS, SS, SD bar, and 3R. 

Q. What were you gathering those cattle for; what purpose ? 

A. 7C and C7 we were gathering to take down on the Arkansas. 

Q. You may state whether or not some of the C7 cattle had been 
branded SS the fall before. : 

A. Yes. 

Q. Were you gathering these cattle ? 

A. Yes, sir. 

Q. What would you do with these cattle as you gathered them ? 

A. We would hold them and drive them around until we got to 
the range, and we turned one or two bunches loose on the Muddy 
and in the fall or summer some time gathered them and put them 
in the pasture and held them there. 

Q. I understand you were with the spring or calf round-up there ; 
were you? 

A. Yes. 

Q. And also with the round-up in the fall ? 

A. Yes. 

Q. What were you principally engaged in doing with the cattle 
in the fall of 1883? 

A. We were gathering all C7 we could find and 7C and putting 
them in the pasture. 

Q. Were you also gathering the SS, C7? 

A. Yes. 
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Q. What were you doing with them? 
A. Putting them in the pasture and SD bar. 
701 Q. State about what time you got through gathering the 
cattle you speak of on the range. 

A. Some time in September or October. 

Q. State whether or not there was gathered any cattle by you or 
the Bloomfield outfit that were Oregon or Western cattle. 

A. No, sir; none that I saw. 

Q. Were there any cattle gathered that were branded with a T on 
the left side? 
A. No; I don’t believe I saw them. 
Q. Were there any with a bar on the right side? 
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A. Yes, sir. | 

Q. About how many cattle were gathered altogether ? 

A. I guess a little over 2,000; something in that neighborhood. 

(). After these cattle had been put in the pasture that you speak 
of did you see them? 
. Yes, sir. 
; a ty help put them in the pasture? 

id. 


What was done with them then ? 
. We took out some of them and branded them. 
When you speak of some of them what cattle was it you took 
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The C7 and 7C that did not have the bar SS on. 

Were were they branded ? 

. They were branded at Hittson’s ranch. 

How far is that from the C7 ranch ? 

I guess about a mile. 

Who helped in the branding of these cattle; did you help? 
Yes, sir. 

. State about how many were there branded. 

. I think there were about five or six hundred. 

How did you brand those cattle ? 

. We took out a little bunch at a time and branded them 
through a chute. 

Q. What brands did you put on them? 

A. Bar SS. 

Q. Then what was done with the cattle? 

Q. Put them in the pasture. 
702 A. About how long were you engaged in branding cattle 
there ? 

A. I think about a day and a half or a couple of days. 

Q. State whether among those cattle that were branded there, 
which you describe, there was any Oregon or Western cattle. 

A. No; I did not see them. 

Q. After you had branded them and put them back in the past- 
ure, What was done with the cattle first ? 

A. Then we rounded up the pasture and cut out all strays that 
did not belong in the herd that was going south to the Arkansas, 
and then we held them, I believe, that night, and the next day we 
rounded them up again and we cut out some beef. 

Q. What was done with the beef that was cut out ? | 

A. I don’t know; we left them there in the pasture; they were 
right in the pasture ; we rounded them up in the pasture. 

@. State whether or not in the beef cut out from this herd there 
was any Oregon or Western cattle. 

A. No; I did not see any; none that I cut out. 

Q. You saw all of them as they were put in the pasture ? 

A. Yes. 

Q. You were engaged in riding ? 

A. Yes. 
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Q. If there had been Oregon or Western cattle among -those cat- 


tle would you have seen them ? 
. I think I would. 


After you had cut beef out what did you do with these cattle ? 


. We started for the Arkansas with them. 
. About how many ? 
. About 2,000, or something about that. 


Did you go to the Arkansas with them ? fs 
I did. / 
How long were you engaged in that trip? 

I think about 17 or 18 days. 

Were you with these cattle all the time ? 


. Yes, sir. 


How were they handled in driving them down ? 
We drove ten, 12, or 15 miles a day; we were along with 
them. | 
Q. What did you do with them at nights? 
A. Rounded them up and held them. 


. Close-herded them ? 
. Yes. 


Q 
A 
Q. 
A 
Q 


Took turns ? 


. Yes. 


State whether or not among the cattle that were driven south 


at that time there was any Oregon or Western cattle. 


A. No, sir; I didn’t see none. 

Q. You noticed these cattle every day that you were with them ? 
A. Yes, sir. 

Q. on you pass by a place on the route called Hugo? 

A. Yes. 


Q. You may state whether or not any one came to those cattle or 


handled them there, and, if so, who it was rounded them up. 


A. No, sir; they were not rounded up there. 
Q. I mean cleaning them up; did any parties come to the cattle ? 


TOPOPOPOD 


Do you know Amos Cantley ? 


Yes. 


. Did you see Amos Cantley at Hugo ? 
. I did not, not that I remember of. 


You do not recollect Mr. Cantley coming there? 

No; the round-up was down by there then. 

Was there a rounding up of cattle in that neighborhood ? 
Yes. 

Do you know of anybody riding over from the round-up and 


oking at your cattle ? 


’ 


O> 
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Yes. 
You don’t remember whether Mr. Cantley was along or not? 
No. 


. That was somewheres near Hugo? 


A. 4 miles on this side. 
Q. About how many men came over, if vou recollect ? 
A. No; I don’t. I don’t recollect more than two; one was named 


Joe Durbin. 
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Q. After that where did you drive the cattle ? 
704 A. We kept on going down the Big Sandy and right down 
to the Arkansas. 
@. Where did you leave these cattle ? 
_A. On Horse creek, at a lake about 50 miles north of the Arkansas 
river. 
Q. Do you know the name of that lake? 
A. No. 
| Q. Do you know John Luke? 
A. Yes. 
Q. State whether he was camped in that neighborhood or not. 
A. Ido not know where he was camped. He came to us some 
time in the evening. 
Q. About the time you got there? 
A. Yes. 
Q. About what time in the day did you get there with these cattle ? 
A. 3 or 4 o'clock. 
Q. Where did you go then? 
A. We stayed there that night. 
Q. Have you been in the employ of the Arkansas Valley Land 
and Cattle Company since then ? 
. I went to the ranch after that. 
How long were you there at the ranch ? 
About a month. 
And where have you worked since ? 
I worked at Hugo. 
You have not been in the employ of the company since then? 
No. 
. And now you are in the employ of Mr. Holly ? 
. Yes, sir. 
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Cross-examination: 


. How long did you say you have been in the cattle business ? 
Between nine and ten vears—eight or nine. 
How long in Colorado? 
. It will be ten years the 9th of November. 
When did you first work up those ranges east of Denver ? 
The first men I worked for was Bell & Beasley. 
What year? 
1876. 
How long did you work for them in that vicinity ? 
A. I worked up to the fall; I don’t know how long. 
Q. That would be in the fall of 1876? 
A. Yes. 
Then where did you go from there? 
. I then worked for Capt. Sanborn. 
How long did you work for him? 
. 18 months. 
. That would bring you around to 1878? 
. Yes. 
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From that time where did you work ? 

. Mr. Farmer. 

. Where is his ranch? 

. 7 miles below Kit Carson, called the Eureka ranch. 

. Southeast of these ranges ? 

Yes. 

. During the time you worked for Farmer did you work these 
ranges in which the Bloomfield and Hash-Knife cattle ran ?) 

A. No. 

Q. When was the first time you ever saw an Oregon cow or steer? 

A. I cannot say. 

Q. Do you know that you ever saw one in your life? 

A. I don’t know as I ever saw one; I saw some that was said to 
come from there. 

Q. When did you first see them? Summer of ’83, when you 
were working for Bloomfield? 

A. No, sir. 

Q. When ? 

A. When Metcalf fetched in some there. 

Q. How often did you see any of Metcalf’s ? 

A. I saw lots of them; I don’t know what year it was. 

Q. How often do you think you have ever seen any of them, and 
about how many ? 

. I saw quite a number of them. 

. What aged cattle were they ? 

. Big, rough steers—great, big steers. 

. Larger than a big Texas steer? 

. Yes, sir; much larger. 

. Larger than a large Colorado steer ? 

Yes. 

. That is all of the Oregon steers you ever saw that you know 
of at this time? 

A. Yes. 

Q. And you never handled them at all, did you? 

A. No, sir. 
706 Q. And when you saw them you simply rode by them 
casually and paid but little attention to them? 

A. That is all. 

Q. I ask you if you think that you know with any accuracy and 
can distinguish between a well-bred Colorado steer 6 or 7 years old 
and an Oregon steer 6 or 7 years old that had been here 3 or 4 
years. 

A. Yes. 

-Q. You think you could ? 

A. Yes. 

Q. How long would it take to ascertain that fact? At a glance? 

A. Yes. 

Q. In those cattle vou helped drive around in the fall of ’83 you 
say you don’t remember seeing any Oregon cattle? 

A. No. 

Q. You did see cattle with a bar on the right side? 


OPOPOrPoO oo 


OPOPOoPopr 


! 
j 


tee 
— Ce 


7. 


. — . sae oot SS ee ene, Ee ig BI char pet OE eco SH 

= reer ee BIE See EE a ee tet oS! ee 3s Pe, OE P Ve Sn ee a i ie i Baa Oey) ek ee eee 

“ PI it EEO RENT: Tee BEM LAGE AS Ag Pile i oe ae MEN Pai AMEE te cel ACES dale See ee cad ge Ne Rg 
2 Poe PREF ETD Eg SF tee a eS ead tars : st ae ec oe aS ae re eer Sonate 
P aL: ale SA SS Sh A, iy 


Sipe WS on Ky 
- 


COMPANY (LIMITED) VS. JEREMIAH J. MANN. 471 


A. Yes. 

Q. About how many? 

A. I cannot say; but I saw a few. 

Q. Did you not see a good many of them as you went along? 

A. Yes; bar on the right side; I saw lots of cattle. 

Q. And you saw them in the herd you helped to drive down? 

A. Yes, sir. 

Q. They were steers or cows? 

A. A mixed lot of cattle—some steers, some cows. 

Q. It is more difficult to distinguish an Oregon cow from a Col- 
orado cow than it is a steer? 


A. I don’t know whether I ever saw any Oregon cows. 
Q. Do you remember seeing any steers with a T on them as you 


- went down with that herd ? 


A. No. 

Q. don’t remember the T, but you do the bar ? 

A. Yes. 

Q. When you were assisting in the pasture in the fall of 1883 to 
separate the beef from the other cattle did you notice any of those 
— that were separated having a bar on the right side—the beef 
cattle? 

A. No, sir; I did not. 

Q. You don’t recollect seeing it? 

A. I don’t. 
707 Q. Did you see at that time—I mean by that the fall of 
1883—when you were going over that range, any large Ore- 
gon steers that were not branded at all with any of the brands you 
knew ? : : 

A. No, sir; I did not. 

Q. You don’t remember of seeing them ? 

A. No. 

Q. In the pasture, when you were separating the beef from the 
stock cattle, did you notice any large steers there in the pasture that 
were not branded ? : 

A. No, sir; there were none as I saw. 

Q. I mean with the SS brand ? 

A. Yes, sir. 

Q. There were some large steers there, and you don’t remember 
what brands were on them ? 

A. Yes. 

. What brands? 

. SS, lazy V, and cross W. 

Did you know whose cattle those were ? 

Yes, sir. | 

In that drive there were some 3R cattle? 

Yes. | 

They were going to the Prairie Company’s ranch ? 

. Yes, sir; they were left there in the pasture too. 

You don’t remember seeing Mr. Cantley on that trip at all, do 
vou, down about Hugo? 

A. No, sir. 
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Q. When you got down to the lakes Mr. Luke took charge of the 
cattle, as representative of the company ? 

. We turned them loose there. 

Were Bloomfield and Tillett’s there ? 

Yes, 

. Did anybody give you orders to turn them out there ? 
Yes. 

. Who did ? 

Mr. Bloomfield and Mr. Tillett. 

. Both told you to turn them out, and you did so? 
They went with us. 
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By defendant’s counsel : 


That was when you got to the Arkansas ? 
A. When we got to the lake. 
Q. You say that when you drove those cattle south you 
saw some bar cattle ? 
Yes. 
How were those cattle branded ? 
. Some of them branded on the loin or ribs. 
How else were they branded ? 
And some were branded on the shoulder with a bar. 
. What other brands did they have on them ? 
They had the C7 and 7C, some with 7C on them, and they had 
the SS. 
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Rex Stockton, witness for the defense, testified : 


Direct examination : 


Where do you reside? 

. Deer Trail. 

What is your business ? 

. Cattle-raising, at present. 

How long have you been engaged in the cattle business ? 
10 or 12 years. 

Who are you engaged for at the present time ? 

Fine Ernest. 

What position do you occupy in connection with his cattle? 
I am running them—superintending them; managing. 

. You are the general superintendent of the cattle? About how 
many cattle has Mr. Ernest on the range? 

I suppose ten or twelve thousand head. 

How long have you been superintendent for Mr. Ernest ? 
Ever since 1875. 

For the last ten years you have been superintendent ? 

Yes. 

Do you know where the C7 ranch is? 

I do. 

. About how far is it located from your ranch ? 

. About 35 miles. 
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709 Q. In what direction ? 


ke A. North. 
Q. State what other cattlemen range cattle in and about that 
country ? 
A. In that range the Mill Iron cattle, brands that belong to C7, 


DT. 
Q. Do the cattle of Mr. Ernest range over the same country that 
the C7 and the other cattle you mentioned ranged over ? 
A. They do. 
Q. Were you in charge of Mr. Ernest’s cattle during the winter 
of 1880-1 and the summer and fall of 1881? What is the outfit 
| known as? 
| _ A. The Hash-Knife outfit. 
; Q. What connection, if any, did you have with the round-ups of 
the year 1881? 
' ' A. I was on the round-ups—on the wagon. 
. During the year 1881 ? 
Yes. 
: this country that I have just spoken of? 
es. 
Where were you in 1882? 
The same country. 
Attending the round-ups? 
Yes. 
In what capacity were you acting in connection with the Ernest 
9 
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A. I was running a wagon, minding the herd; cut out calving 
cut out and taken along. 

Q. Were you there in 1883 ? 

A. I was. 

Q. Do you know Mr. Bloomfield ? 

A. I do. 

Q. Do you know whether his outfit was with the round-up during 
the years 1881—’2-’3— whether he had representatives at those round- 
ups? 

A. Yes. 

Q. You may state if you know what cattle Bloomfield’s outfit were 
handling. 

A. They were handliug C7 cattle and the brands that belonged to 
that outfit. 

Q. Any other brands? 

A. No, sir; not as I know of. 

Q. Do you know of a brand called the SD brand? 

A. I do. 

Q. Do you know who handled those in 1882 and 1883 ? 

a A. I think Stewart. 


710 Q. Are you acquainted with the different classes of cattle, 
such as Oregon and Western cattle, native cattle and Texas 
cattle ? 
A. [ am. 
60—147 
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Q. Is it easy to distinguish them from the other breeds of cattle I 
have mentioned ? 

A. Yes; very easy if a person understands cattle. 

Q. Anybody that understands cattle can tell the difference be- 
tween them ? 

A. Yes, sir. 

Q. Explain the distinction between the Oregon and Western cattle 
and our native cattle. 

A. The Oregon cattle is larger-boned cattle—larger cattle, and 
taller—higher. ne 

Q. Does that apply to the cows as well as the steers? 

A. As far as I can recollect, it does. 

Q. What you have seen the same rules apply to them % 

A. Yes. : 

Q. State whether or not in the round-ups of 1881, 1882, and 1883 
the men representing Bloomfield were handling any Oregon or 
Western cattle. 

A. No, sir; not as I know of; I did not see them. 

Q. You saw the calvey yards in which their cattle were put ? 

A. Yes. 

Q. Was not it a fact that they cut into the same calvey yards 
which you did each season ? | 

A. Yes, sir; when we were from home. 

Q. You say you saw all these calvey yards ? 

A. Yes. 

Q. Was it not your especial business to pay particular attention 
to these matters? 

A. It was. 

Q. Now, will you state whether or not in either one of these three 
years there was ever cut into this calvey yard into which your cat- 
tle—Bloomfield’s and the others I have mentioned—were cut any 

Oregon or Western cattle ? 
711 A. I could not say that there was or was not; as far as I 
could say, there was not. 

Q. You would suy, as far as you could see, there was not ? 

A. Yes, sir. 

Q. If there was Oregon or Western cattle handled in these calvey 
yards would not you have known it? 

A. Of course, I know an Oregon steer froma Texas or an Amer- 
ican native. 

Q. Would not you know an Oregon cow ? 

A. Yes. 

Q. If there had been such cattle handled in these calvey yards 
would you have known it? 

A. Well, I would have known; I don’t know as I would have 
noticed ; I don’t know that I would have noticed if there had been, 
but I could not say. | 

Q. Did you ever see any such cattle? 

A. No; I never see one; I would be examining the herd, riding 
through it; we always got through a herd and examined a herd, 
and go from one place to the other. 


COMPANY (LIMITED) VS. JEREMIAH J. MANN. 475 


Q. State how you, asthe representative of this Hash-Knife outfit, 
would examine these different calvey yards as they were moved 
from one place to the other; state what you would do. 

A. Round them up and go and look through them and cut out 
cattle if there was any, and let the other parties cut out their cattle 
and take them. : 

Q. State whether or not there was gathered in these calvies by 
Mr. Bloomfield -or by any one in connection with the calvey for him 
any cattled branded with a T on the left side. 

A. I never saw them. 

Q. Did vou ever see any with a bar on the right side? 

A. No; I don’t remember that I ever did. 

Q. If there had been any quantity of Oregon cattle on this range 
you have described would you not have known it ? 

A. Yes. 

Q. What, if any, Oregon eattle have you ever seen in that 

712. ~country since the spring or, rather, the fall of 1880? 

A. They were mostly Metcalf’s, the Oregon cattle I noticed. 
These are the only ones you noticed ? 
. I don’t believe I ever noticed any particularly that did not. 
Aside from the Metcalf cattle ? 
Yes. 
Did you know a man named Dowling? 
Yes. 
Did you know of his having any Oregon cattle ? 
Yes. 
About how many? 
I do not know; I couldn’t say. 
. Did you ever know of any Oregon cattle on this range, outside 
of those two men’s, since 1880 ? 

A. No, sir. 7 

Q. If there had been such cattle aside from those would you have 
seen them ? 


A. Yes. 
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Cross-examination: 


Q. You have been out there since 1875 and know a good deal 
about those ranges and the people who own cattle there? 

A. Yes. 

Q. In the ranges wkich you find it necessary to go and send men’ 
over in order to find and look after Ernest’s cattle there are a great 
many cattle ranging ? 7 


A. Yes. 
Q. About how many, do you think, say in 1881, 1882, and 1883, 


were ranging over the ranges you would'have to look over? 

A. Probably thirty, forty, and fifty thousand head and more. 

Q. In riding any one year you would not see all thése cattle, 
would you? 

A. During the year? 

Q. In one round-up or any two during the summer and fall? 
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A. You would not see all of them. 

Q. You would see a portion of them, and a man you would send 
out would see another portion, and another man another, and you 
depend on the men you send out to bring in what cattle of yours 
they can find? 

A. Yes. 

Q. In these round-ups of 1881, 1882, and 1883 you were with the 
wagon; you did not do much riding on horseback ? 

A. Yes. 

Q. You did a good deal of that? 

A. Yes. 

Q. You knew of Metcalf’s cattle and knew some of them 
713 were Oregon cattle; he had a great many cattle that were 
not Oregon ? 

A. Oh, yes. 

Q. He only had a small band of Oregon cattle ? 

A. I could not say how many; I see them frequently on the range. 

Q. You become so expert that you know the difference easily 
when you see an American or Oregon steer or cow? 

A. Yes. 

Q. It takes some little practice ? 

A. Yes. 

Q. A man won’t learn it in two or three months, at a casual rid- 
ing at a round-up or two? 

A. I don’t think so. 

Q. When you say that you looked into these calvies you were 
going with and saw no Oregon cattle you mean to say that you 
don’t remember of seeing any ? 

A. Yes. 

Q. In these calvies may there not be sometimes two or three or 
four thousand head of cattle? 

A. Yes; not all together, but in different herds. There would be 
four or five round-ups in the same round-up. 

Q. And in riding through them to look for your cattle you rode 
through just enough to see that your cattle were there or were not, 
and that ended it? 

A. Yes. 

Q. In each one of these round-ups there might have been a half 
dozen Oregon cattle with a T on one side or a bar on the other that 
you would not have seen, might you not? 

A. If there was such I did not see them. 

Q. In riding through a thousand head of cattle you might over- 
look ten or twelve? 

_A. Possible. 

Q. Or even 25. When you would see an Oregon steer in the 
round-up you would usually take it to be Metcalf’s? 

A. No; but we generally noticed large cattle more that small 
ones. 

Q. When you saw an Oregon animal on the ranges you supposed 
it to be Metcalf’s? 
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714 A. If I did not see the brand. I know Dowling and Met- 
calf had Oregon cattle. 

. Mr. Dowling’s cattle range was north, up in Wyoming ? 

. I don’t know; I could not say where it was. 

. You understood it was north of the Platte, did you not? 

. Yes, sir. 

; And you understood they had drifted across there in the win- 

ter of 1880-1 ? 

A. Yes; a great many cattle drifted across. 

Q. You understood there was a large drift of cattle there from the 
north in the winter of 1880-'1? 

A. Yes. 

Q. Did you see any of these cattle that drifted during that win- 
ter ? 

A. I see the cattle in the spring when we were there rounding 
them up; they were being gathered and taken across the river, the 
cattle from the north of the river. 

Q. You do not know how many of Dowling’s were found, do you? 

A. No, sir. 

Q. Metealf’s cattle and your own cattle and the Mill Iron cattle 
and Bloomfield’s cattle and the Cranmer cattle all mix together, do 
they not, during the winter ? 

A. Yes. 

Q. In these round-ups and in these calvies all the cattlemen are 
watching out for strays, to see that somebody don’t claim them, are 
they not? 

A. When we go to look at a calvey yard we cut out, generally, 
our own cattle; if there is any strays in sometimes they see them or 
observe them, but they don’t cut them—leave them in. 

Q. Under the rules and regulations of your cattle association a 
man attempting to take charge of a lot of stray cattle would at once 
be questioned about it, would he not? 

A. Yes. 

Q. And he would not be likely to drive them into the calvies or 
into the round-up, would he? Would he not try to keep them out 

as much as possible ? 
715 A. I don’t know; I never seen anybody trying to. 
Q. If they were driving any and attempted to claim them 
es would be questioned about it at once? 
. Yes. 


By defendant’s counsel : 


Q. State if Bloomfield’s men were engaged in cutting out in the 
calvey. 

A. Yes. 

Q. Could they be taking care of stray cattle aside from that with- 
out other people’s knowing it? 

A. I don’t think they could; people generally drop on such 
things—what is going on. 

Q. There are a great many men attending round-ups? 

A. Some person or another. 
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FINE ERNEsT, witness for defense, sworn, testified : 


Direct examination: 


. Where do you reside? 

Deer Trail. 

What is your business ? 

Cattle business. 

How long have you been engaged in the cattle business ?. 

. Fifteen or twenty years. 

About how many cattle did you usually keep on the range ? 
I don’t know how many; we havea good many losses; I don’t 
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Q. About how many cattle have you got on the range? 
A. Ten or twelve thousand head. 
Q. About how many cattle did you have on the range in 1881 ? 
A. I guess I had 15,000. 
Q. And how many in 1882? 
A. I don’t know; it is all guess-work with me; about the same 
amount. 
Q. Your caitle has run since 1880 about 15,000 head ? 
A. Yes. 
716 Q. Where is your range? 
A. As high as northeast of here. 
What streams does your range take in ? 
Big and Little Beaver and Muddy. 
Do you know where the C7 ranch is? 
Yes. 
Does your cattle range over the same country they did in 1881 ? 
Oh, yes. 
They all mixed together ? 
All mixed together. 
How is it in working the round-up for your cattle; are they 
orked with these other outfits ? 
Yes; all work together. 
Did Mr. Bloomfield’s outfit work with yours ? 
Y es. 
State if it has worked with your outfit since 1880. 
Yes; it has; I don’t know what they did last year. 
Mr. Bloomfield moved out in 1883 ? 
Yes; except a few scattered animals. 
But during 1881, ’2,’3 the Bloomfield outfit worked with yours? 
I think generally. 
State what other outfits worked with it. 
Mr. Cranmer’s and Mr. Hittson’s and, I think, Mr. Brush’s. 
. Where is Mr. Brush’s camp located ? 
On the South Platte river above Julesburg. 
. Would his cattle come up this way and range over that country 
also? 
A. Oh, yes; some years a great many of them up there; a great 
many this year. 
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Q. In working up that round-up Mr. Brush or his representatives 
would work with them? 

A. Yes. : 

Q. Are you well acquainted with the manner of handling cattle 


on the range? 


A. Fairly. 
Q. Are you well acquainted with the different breeds of cattle, 


such as Oregon cattle or Western, native Colorado cattle, and Texas 
cattle? 
A. Pretty well acquainted. 
Q. Explain the difference or distinction between Oregon 
and Western cattle and native Colorado cattle. 
A. Oregon cattle are larger cattle and, I think, a little larger thah 
our average cattle. : 
Q. Are they taller? 
A. Larger every way. ° 
Q. How as to bone? 
A. Large cattle. 
Q. Is it pretty easy for any one who is acquainted with cattle to 
distinguish the Oregon or Western cattle? 
‘ A. I never handled so many Oregon cattle; I suppose a man could 
O it. 
Q. What cattle are usually handled in this country and on that 
range ? 
A. Texas cattle and the catile that raise native cattle. 
Q. Do you know of any Oregon or Western cattle being on that 
range since the winter of 1880-’1—the range. you have spoken of? 
A. I know of cattle there—that is, Western cattle; this man Met- 
calf had some there and Mr. Dowling. 
Do you know of any aside from those two ? 
. Not that I know. 
. State about how many there were of the Metcalf cattle. 
. I don’t know. 
. Were there large numbers? 
I think not. 
Small numbers? 
. I think he had a small herd here; I don’t know the number. 
Do you know how meny there were of the Dowling cattle ? 
. No; not a large herd. 
. Have you ever known of any Oregon or Western cattle being 
on that range aside from those two men? 
A. No; I never seen it. 
Q. Have you ever heard of it? 
A. I have heard men talk of cattle that they thought were there. 
Q. Who were they ? 
A. I heard Mr. Mann speak of his. 
718 Q. You never saw any of them? 
A. No. 
Q. State if, aside from the two herds you have spoken of—the 
Dowling and the Metcalf—you have seen any Oregon cattle what- 
ever on that range since 1880. 
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A. No; not that I know of. 

Q. Do you know of any cattle running in that country and on 
that range branded T on the left side ? 

A. I don’t think I do; I am satisfied I never noticed any. 

Q. Do you know of any branded with a bar on the right side ? 

A. I had some cattle I brought there branded with a bar; I don’t 
know whether there is any of them left or not; they were Texas 
cattle. 

Q. Originally Texas cattle? 

A. Yes. 

Q. They were branded bar on the right side? 

A. Yes. 

‘Q. Did you see any round-ups during the year 1881; were you 
present at any round-ups? 

Yes; I was at one or two; one that I remember. 

Where at? 

. It was at the old Mill Iron ranch on the Muddy. © 

How far was that from the C7 ranch ? 

. I think about six or seven miles south. 

Where this round-up was? 

Yes. 

Where did those cattle range that were rounded up there? 
Ranged in the vicinity of the Muddy ranch. 

Did they include the cattle claimed by Mr. Bloomfield ? 
Oh, yes; everybody’s cattle in that vicinity; nearly every 
brand in the country was represented. 

Q. Was this after the usual spring round-up and the round-up of 
the cattle that had been driven in there? 

A. No; the round-up had been east, as well as I remember, and 

was making a hunt on the Muddy. 
719 Q. The cattle that had been gathered east of that were car- 
ried along in the calvey yard? 

A. They would bring in herds and turn them loose, and they 
rounded up everything in that vicinity. 

Q. That was the final round-up” 

A. It was the final round-up of this place. 

Q. Round-ups that had been coming towards that point had been 
carrying their calvies with them ? 

A. Qh, yes. 

Q. Do you know whether Mr. Bloomfield was represented ‘in that 
round-up? 

A. Oh, yes; I see him branding his calves there; I saw Mr. 
Bloomfield. 

Q. You say he was there in person. State what cattle he was 
handling there then. 

A. He was branding his calves; I did not see anything else, only 
what he was branding ; I think he did have some cattle cut out— 
a 3R cattle; if I am not mistaken, 3R cattle; the old mother 

erd 

Q. Do you know what brands Mr. Bloomfield had ? 

A. C7 and, I think, SD bar brand. 
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Q. Do you know whether any of them was branded on the right 
side? 

A. I think the C7 was on the right side, the C7 brand; I used to 
know the brand before it came here; it was on the right side; a man 
named Allison had it, and I think Bloomfield, on the increase here, 
put it on the left side. 

Q. So that part were branded on the right side and part on the 
eft ? 

A. Yes. 

Q. State whether or not on that round-up you saw any Oregon or 
Western cattle handled. 

A. I don’t think I did; I did not see any that I remember of. 

r¢ Did you attend any other round-ups? 

. I don’t remember; I think I left there after they got through 
| that round-up. 
| "720 Q. How was it in 1882? Were you at the round-ups? 
A. I don’t remember of being at any round-up in that 
vicinity in 1882. 
Q. Would it be possible for any person residing in that section of 
a country to handle an outfit of cattle—say Oregon cattle, branded in 
any manner—without its being generally known among all the 


1 stockmen, say to the number of 1,000 head ? 

Which question was objected to by plaintiff’s counsel as incum-. 

petent, immaterial, and irrelevant; which objection was sustained 
+ by the court; to whieh ruling of the court defendant, by its counsel, 

; then and there duly excepted. 


Q. Did I understand you to say you did not attend round-ups in 
1882? 


A. I don’t remember of being at any in 1882. 
@. Were you in 1883? 
_A. I don’t remember what years they were I attended. 
: Q. What kind of winter was 1880-1? 
all A. Pretty hard winter. 
| Q. What was the condition of the grass in that country ? 
A. The grass was short, bad. 
a Was there any considerable loss among the cattle in that 
ountry in that winter? 
"s Yes; a big loss in that winter. 
@. How would that winter compare with any winter since then ? 
. I think last winter a year ago was pretty near as hard a winter 
a in ye country. 
Q. What was about the percentage of loss among native cattle or 


cattle ranged here the summer before during the winter of 1880-’1 ? 
A. I think 20 to 25 per cent. of loss. 
, Q. How was it among trail cattle? 
a A. I did not have any trail cattle that year. I don’t know. 
Q. Would it not be a fact that trail cattle that had been driven, 
say 900 miles up to the first of October, and had crossed 40 


y 721 miles through a mountain range, and traveled 400 miles 
(| further—what would be the loss among such cattle as that? 
: 61—147 
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A. That I do not know. 

Q. Would they be as liable to nid the winter as cattle that 
were here? | 

A. I would think not. I don’t know what the loss would be. I 
don’t know what difference it would make. 

@. You never knew of any such cattle as that I have spoken of 
that come that distance in the manner I have just spoken of ? 


A. I have heard of it; but I never bought any of them. . 
Q. Is not it a fact that trail cattle > ! 
A. Turned loose in October, you say ? ~~ 


Q. Suppose a drove of cattle bought in Oregon, driven 800 to 
1,000 miles, turned loose in Wyoming, in Sheep Creek basin, in 
October, 1880, and had come across 40 miles of mountainous country 
and then traveled about 300 miles to Bloomfield’s ranch, would 
those cattle be in as good condition as the cattle that were on the 


plains there? 


Which question was objected to by plaintiff’s counsel for the 
reason that it involves what has not been proven; which objection 
was sustained by the court; to which ruling of the court defendant, & 
by its counsel, then and there duly excepted. 


Q. Are trail cattle that come in upon the range late usually in 
good condition ? 


Which question was objected to by plaintiff’s counsel as imma- 
terial, irrelevant, and incompetent; which objection was sustained 
by the court; to which ruling of the court defendant, by its coun- 
sel, then and there duly excepted. 
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722 Cross-examination : 


Q. I understand you to say that your original stock of cattle were 
branded with a bar on the right side? 
. No; I did not say it. ~ 
. I got some idea of that sort. | 
. I brought some cattle here that had that brand on. 
. What year? 
1875. 
They were Texas cattle ? 
Yes. 
ag never branded any of the increase that way ? | 

O. : 
Do you think any of them were left in 1881-’2? | + 
. I have not seen any of them for a year or two; there may be 
once in awhile one. 

Q. In 1881, when you were out there on the round-up, you did 
not do any rounding up yourself or any riding? 

A. No; I went there in a buggy. 

Q. And.when a large herd were bunched together you went and 
looked at them ? 

A. Yes; rode around through them. 
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Q. You were not looking very closely ; you were leaving the care 
of your own cattle to other men? 

A. I was looking for the Hash-Knife pretty close. 

Q. There might have been a good many cattle in there that you 
did not observe at all? 

A. Yes. 

Q. Might have been a good many Oregon cattle there and you 
did not see them? 

A. Might have been. 

Q. You think there was a loss of about 25 per cent. of cattle in the 
winter of 1880-’1? 

A. Yes; that is my estimate. 

Q. State whether or not the great losses among your cattle do not 
occur among the cows that are suckling calves. 

A. It occurs among cattle that is under two years old and she 

cattle ; steers from two years old and up the losses are lighter. 
723 Q. If the cows go into the winter without calves and not 
having suckled any calves through the summer they will 

stand quite a severe winter even if they are not fed? 

A. Yes; if they should not have calves before spring. 

Q. In the case of these hard winters the calves themselves make 
up a large percentage of loss ? 

A. I have heard of places where calves wintered very well where 
they lost a great many cattle; it is the cows that suckle that there 
is a loss. 


JARED BrusuH, witness for the defense, sworn, testified : 


Direct examination: 


Q. Where do you reside? 

A. Greeley, Weld county, Colorado. 

Q. What is your business? 

A. Stock business. 

. How long have you been engaged in that business? 

A. More or less about 32 years. 

Q. Where have you principally been engaged in the cattle busi- 
ness? 

A. Colorado. 

Q. How long have you been engaged in the business in Colorado ? 

A. Twenty years. 

Q. Where is your range? 

A. At the present time from Little Beaver down to Ogalalla, on 


the south side of the Platte, taking in the heads of the Frenchman 
and Republican ; mostly the heads of the Frenchman. 

Q. Where was your range in 1880 or 1881? 

A. The same place. 

Q. Are you acquainted with the section of country known as the 
C7 ranch, Cranmer’s and Ernest s ranches? 


A. Yes, sir. 
Q. State whether or not your —_ range over that country. 
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A. They do, more or less; some yearsnot somuch. [remove my 
cattle every year from those ranges down the river. 


724 @. Do you find them in the spring round-ups on those 
ranges? 

A. Yes. 

Q. Do you round up over that section of country ? 

A. I have representatives always. 

Q. Were you with the round-ups in the spring of 1881? 

A. Part of the time. 

Q. State about what part of the time and where. 

A. I think it was mostly on the Republican and Platte. 

Q. How far up the Platte? 

A. I don’t think I was with the round-up farther up than the 
mouth of Beaver. 

Q. How far is that from the C7 ranch ? 


A. I think in the neighborhood of 15 miles; maybe 18. 

Q. You attended the round-up up to-within 15 miles of the 
ranch ? | 

A. Part of the time; not all. 

Q. Do you know John Luke? 

A. I don’t think Ido. I might know him when I see him. 

Q. Do you know a man named Dutch John? 

A. Oh, yes; very well. I did not know his name was Luke.- 

Q. Do you know of his having charge of the round-up in the 
spring of 1881 that came from Culbertson to the mouth of the 
Beaver ? 

A. I did not know he had charge of the round-up; he might 
have it. 

Q. You know of his being there ? 

A. Yes. 

Q. Are you acquainted with the different grades of cattle, such as 
Oregon and Western cattle, native cattle, and Texas cattle ? 

A. Yes. 

Q. State what is the distinction between the Oregon cattle and the 
native cattle of Colorado. 

A. Oregon cattle are larger-boned cattle, larger body ; the cattle 

stand higher up, as a rule, on their feet. 
725 Q. Does that apply to all of them ? ; 

A. Yes; to all of them, as a general rule, although indi- 
vidual cases would be; American cattle would have the s same char- 
acteristics as the Oregon cattle would have. 

Q. That is the exception ? 

A. Asa rule it is easy to distinguish 30 or 40 head of either kind, 
though we might find, individually, a head of American cattle that 
would be hard to distinguish from an Oregon. 

‘Q. Would not that be where the native cattle here had been bred 
from Oregon cattle ? 

A. Where they had been bred to a stock lengthy and bony. 

Q. State whether or not you know of Mr. Bloomfield being repre- 
sented by any one on that round-up that you speak of in 1881. 

A. He was. 


tale Ee, SO RD 


COMPANY (LIMITED) VS. JEREMIAH J. MANN. 485 


Q. Do you know what cattle the Bloomfield outfit were gath- 
ering ? 

A. I think he was gathering the C7, 7C, SHD, SD bar, I think. 
I am not positive about the SD bar. 

Q. State whether or not in that round-up that you speak of there 
were any Oregon or Western cattle gathered ? 

A. I saw some gathered. 

Q. Whose cattle were they ? 

A. Mr. Dowling’s cattle. 

Q. About how many? 

A. As near as my memory serves me we gathered in 1881 from 
120 to 125. 

Q. Do you know how many he had turned out the fall before ? 

A. Only what he reported to me. 

Q. How many? 


Objected to. 


Q. You think you eailianed from 120 to 125? 

A. That season. 

Q. What other cattle were there in the round-up? 

A. I think I saw a few of Metealf’s, and I think there was 

726 a few gathered during the round-up that I noticed that be- 

longed north that did not have the D on. I don’t remember 
what brands were on. 
You say there were a few ? 
Yes. 
. Who were they claimed by? 
I don’t remember now. 
From what section of the country were they claimed ? 
Wyoming. 
What was done with them ? 
Put them in a calvey and started to Wyoming with them. 
Do you know of the calvey in which Ernest’s, Cranmer’s, and 
Bloomfield’s cattle were cut ? 

A. I don’t think I personally looked at the calvey at all. 

Q. Did you see any other Oregon cattle handled during that 
round-up except those you mentioned ? 

A. I did not. 

Q. Those were the Dowling cattle and a few that were taken north. 
If there had been other Oregon cattle in that round-up would you 
not have seen them? 

A. Had there been any of any number I should have seen them, 
from the fact that we were gathering that bunch of Oregon cattle 
of Mr. Dowling’s and we were looking very close, not being familiar 
with the brand. 

. You were looking close for Oregon cattle? 

. Yes; not being familiar with the D brand. 

What was the brand on the Dowling cattle? 

. An inverted D behind the fore shoulder. 

Do you know whether any of them had a triangle on ? 
. I think there was some. 
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Q. Do you know where that was? 
A. The D was the brand we gathered up. 

Q. Did you see any Oregon cattle branded with a bar on the right 
side during that round-up ? 

A. I have no recollection of seeing any. 
727 Q. Any with a T on the left side? 
A. No Oregon cattle. 

Q. Do you know of any other cattle in that outfit aside from 
Oregon cattle that were branded with T on the right side? 

A. I had quite a number of Texas steers on the range with T on 
the left side. I have a few left. Most of them I sold. 

Q. Any others? 

A. I think Mr. Johnson had some of the same road brand, and I 
am not sure whether the 131 Peasley outfit had some of the same 
kind. 

Q. What kind? 

A. Texas. : 

Q. If there had been any Oregon cattle in this outfit branded 
with a Ton the left and bar on the right would you have seen 
them ? 

A. I think I would. There might have been two or three escape 
me or might have been a few. 

Did you ever see any such cattle on your range? 

. I did not. 

Did you ever see any such cattle south of the Platte ? 

. I did not, to my knowledge. 

Were you on the round-ups of 1882 ? 

. Some; not so much; just in our neighborhood. 

Were. you on this range which was occupied by Bloomfield, 
Cranmer, and others during 1882? 

A. No, sir. 

Q. How about 1883 ? 

A. I was not on the range but little in 1883. I was not on the 
range occupied by Mr. Bloomfield in 1882 at all. 

Q. What kind of a winter was 1880-1 ? 

A. Very hard winter. 

Q. What was the loss among the cattle on this range and on the 
south side of the South Platte during the winter of 1880; about 
what per cent. ? 

A. I estimated it at 25 per cent. on the average. There were some 

herds that went through less that I had individual knowledge 
728 of by selling the brands, and some went —a great deal more 
that I had individual knowledge of. 

Q. What was the extreme limit as to losses of cattle? 

A. One instance of 219 head of yearlings turned out there has 
not been over 19 gathered; they were very small run of cattle, 
turned out late in the fall. 

Q. What kind of cattle were they ? 

A. Texas dogies; a small bunch of cattle brought from Texas 
and turned out the north side of the river. 

Q. Among what class of cattle did the largest loss occur ? 
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A. The largest loss we have is small yearlings, driven through 
and turned out late in the fall. 

Q. Is there any distinction in the loss between cattle that have 
been ranging the year before on the range aud trail cattle ? 

A. Yes. 

@. Which is the heaviest loss in ? 

A. Trail cattle; they are generally thinner in flesh, more wore 
down, not used to the range, don’t know how to rustle as well, stand 
round in bins, and lose a larger proportion. 

Q. I will ask you if cattle that were driven from the State of Ore- 
gon to Sheep Creek basin, and turned loose there in October, 1880, 
and from there had drifted to Fort Laramie, at the junction ‘of the 
Laramie and the Platte, and there were crossed over on the ice, and 
then had drifted from there to the South Platte river about Fre- 
‘mont’s Orchard, and from thence to Bloomfield’s or the C7 ranch, 
arriving there in December or January, would they or not be able 
to cope with the rigors of the winter of 1881 as well as range cattle? 


LL A ee 


> 
d Sa en eal a ° 


Which question was objected to by plaintiff’s counsel as imma- 

! terial, irrelevant, and incompetent; which objection was sus- 

» 729 ‘tained by the court; to which ruling of the court defendant, 
by its counsel, then and there duly excepted. 


Q. Are you acquainted with the drift of cattle from the north ; 
have you been for the last 20 vears? 
A. Yes; to an extent. 


BD @. Where do the cattle usually come from that drift south of the 
Platte? 
Objected to. 
Q. Where were Mr. Dowling’s cattle turned loose? 
A. At Pine Bluffs. 
Q. How far is that from this C7 ranch, or from where you found 
them ? 
a A. The most of the cattle [ found upon the north side of the river; 


some few on the south side. 

Q. On the north side of the platte? 

A. Yes. 

Q. How far is Pine Bluffs from Egbert station, on the Union Pa- 
cific road? 

A. It may be the second station east; if it is the second station 
it is 32 miles. 
~ Q. About what time in the year were they turned loose there ? 

, A. They were turned loose, I think, along about the 10th of Octo- 
ber, the first snow storm; I was at the ranch when Mr. Dowling 
came along and made arrangements to take care of them. 

Ps Q. And you found the most of them on the north side of the 
Platte? 

| A. Yes, sir. 

| Q. And 125 head? 

| A. During that year; I found more the next year; during 1881 

I found 125 head. 


ye 


fe 
on 
= 
ag 
S 


ot ee 
oe 
pe . 
ad % 
BS 
a 
3 
a 
a 
cy 4] 7 
eS 
h 
aS 
oy 
SS ‘ 
i 
& Y 
rae 2 
wee ix 
wee Oe 
2 & 
wep 
ie + 
x "de 
> S 
‘ ‘ 
ce a 
s ot 
> os 
cs oa 
oe yee: 
F 
“$y 
@ Soom 
Be BS: 
2s 
~ oe 
Ls 
f oe 
cs 
& 3 
s2 
> Se 
Pc 
~ Sa 
3 ya 
: oo oe 
. oe 
2) 
= a 
at 
: SS See 
P Bie 
io ag 
, = oe 
3 & 
Pmt «2k: 
[ao 
> aa 
— 
‘a 
; 


f 


488 THE ARKANSAS VALLEY LAND AND CATTLE 


Q. How many were found in 1882? . 

A. I think about 15 head more, and I found one last year. I 
think 15 head more I found to tbe present time. 

Q. Making a total of 140. 

A. 140 I found. 


730 Cross-examination : 


Q. Do you know of these cattle being turned out of Pine Bluffs, 
of your own knowledge? , 

A. No. 

Q. All you know about it is what some one told you? 

A. Yes. 

Q. You know nothing about the time when they were turned out 
except what some one told you, do you? 

A. No, sir. , 

Q. You do not know how many were turned out except form 
hearsay ? 

A. No, sir. 

Q. You say that during that winter of 1880-’1 there was an aver- 
age loss of about 25 per cent.? | 

A. That is my estimate. 

Q. You say that usually the largest loss is among trail cattle and 
among the young ones—yearlings, and calves and cowsthatare suck- 
ling calves? 

A. I think suckling calves go through a great deal better than 
young cows that suckle calves. 

Q. The loss is greater among the mothers than the calves? 

A. Yes; I think so. 

Q. In a loss of 25 per cent. of cattle in average winters or any 
winter, about what percentage of that 25 per cent. are voung cattle, 
yearlings past, and cows suckling calves? Don’t they make up 
more than half of the entire loss? _ 

A. Ifthe yearlings were natives there would be very few die. 

Q. I am speaking of trail cattle. 

A. It.is owing to the number of trail cattle they may have into a 
herd. If the herd largely predominated in trail cattle and they 
were mostly yearlings they would lose a great many more yearlings. 
I made my estimate up from actual count, and turned over all cat- 
tle that I sold during those years. 

Q. In all of your losses there is a considerable per cent. of strays 
that do not actually die but you do not find, are there not? 

A. I presume there are some. Under our system now we 
731 have very few. 
: Q. Have you not known of Texas cattle straying all the 
way back to Texas after being brought to the country ? 

A. Yes; I have a man attending a round-up in Texas now, in the 
Pan Handle. 

Q. The two-year-old steers, three-year-old steers, and four’s and 
cows that have not suckled any calves the preceding summer stand 
a very severe winter ? 
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A. Yes; if they have feed. In the winter of 1880-1 we had no 
feed during that winter—very poor feed. 

(. You mean you did not have good feed ; range cattle will not 
live on no feed ? 

A. Very poor feed. 

Q. The range cattle that have learned to rustle live better than 
those that have not learned to find the grass? 

A. Yes; know better where to go for it. 

Q. I understand you tosay that in 1881 you attended a round-up 
on both sides of the Platte? 

A. Some of the time on both sides. 

Q. Did you come up as far west as Bloomfield’s ranch on that 
round-up ? 

A. No; I did on the north side, but not on the south side. 

Q. I mean on the south? 

A. I did not. 

Q. Is there not a good deal of cattle country west of Bloomfield’s 
ranch, between Bloomfield’s ranch and Denver? 

A. Yes. 

Q. And southwest also? 
Ba Yes, sir; I was not there personally. I had representatives 
there. 


Mr. GILcHRIst, called on behalf of defendant, testified on oath as 
follows: 


Direct examination by Mr. WRIGHT: 


732 Q. State your name in full. 
A. Andrew Gilchrist. 

Q. Where do you reside ? 

A. Cheyenne, Wyoming. 

Q. How long have you lived there? 

A. I have lived in the vicinity since 1875; not in Cheyenne all 
the time. 

Q. What has been your business there and is your business ? 

A. Stock-raising. 

Q. How long have you been engaged in it ? 

A. Since 1870. 

Q. At what places ? 

A. The first cattle I bought wasat Greeley,Colorado. In the spring 
of 1871 I moved to the head of the Poudre, to the small creek called 
Lone Pine; from there [ moved on to the head of Pole creek, in 
Wvoming, in 1870. 

Q. During the time you have been engaged in the cow business 
state in what kind of country your cattle have run; whether moun- 
tainous or on the plains. | : 

A. Principally along the Black Hills range, from the Poudre north. 

Q. Are you acquainted with the country known as the Black Hills 
range? . 

A. Iam. 

62—147 


aah nee a oe Pe i at. vey! bay i ye , iid His ts Peer ee, ies gS 4 te el Be , AORN ah i ane 
Mel fe ALTE PU io OGL POR WAS, AR PTS he SW TBE OE RRR cD Wate hE A OD Aga: ; Oe aera Ants : “y 
5 sap enka Re i atl RN Lik aie re — me eee sailed ¥ Sate Satta sities ima me “ se . ae 
id EF | 23 ay : 


Sikora oe 
By 6 atl eat 


2. 
# ae 
@:} 
2 3 ge 
a 
fy oe 
2 oS 
Th 
‘= 


490 THE ARKANSAS VALLEY LAND AND CATTLE 


Q. In and about Laramie Peak, in Wyoming? 

A. Yes. , 

Q. Do you know the road running from Rock Creek north to 
Fetterman ? 

A. I do. 

Q. Sheep Creek basin ? 

A. I have never been in the basin; I have been on Sheep creek. 

Q. And the country lying to the eastward of Sheep Creek basin 
and between that and the plains, is that what I understand to be 
the Black Hills range? 

A. That is part of it. 
. Are you acquainted with that portion of the Black Hills range? 
. I have crossed there from the road to Sheep creek. 
. Were any of your cattle ranging in that locality at any time? 
. I have had cattle ranging on Bates creek, west of Sheep creek. 

Q. In the Black Hills range ? 
733 A. My cattle ranging in the Black Hills range was south 
of the Laramie Peak principally, except those on Bates creek 

or Bates Hole. 

Q. Have you ridden over the country to the eastward or south- 
ward of Laramie Peak? | 


> 


Oreo 


A. I have. 
Q. Describe to the jury the character of that country. 
A. East of the Peak ? 
Q. East and southeast of the Peak. 
A. It is a very rough country there in the mountains. 
Q. Do you know the country lying to the eastward of the wagon 
road to Fetterman ? 
A. I do, some. 
Q. — at this map; do you know where Howe’s ranch is? 
A. oO. 
Q. What is it usually called ? 
A. 49-Mile ranch. 
- Q. On what road is it located ? 
A. On the Fetterman road; Rock Creek to Fetterman. 
Q. Do you know the Yankee ranch ? 
A. I do. 
Q. In what direction from the 40-Mile ranch ? 
A. About south. 
Q. How far ? 
A. 10 or 12 miles. 
Q. Have you been over the country lying eastward of the Howe 


ranche ? 

A. I never rode over the country; it is very rough. 
' Q. Have you ever been into it or any portion of it? 

A. No; never into that part of it except along the road; itisa 
very rough country. 
. Q. You stated you have been over this portion of the country 
lving eastward of the Yankee ranch ? 

A. I have been along that valley where the road runs through. 
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Q. Are you sufficiently well acquainted with this portion to state 
whether or not it is possible for cattle to drift through it? 

A. It is a very rough country ; when snow is on it is really im- 

possible for cattle to drift through. 
734 Q. With reference to the country lying eastward of the 
Howe ranch and down Horseshoe creek and in that vicin- 
ity, are you well enough acquainted with that portion of the coun- 
try to say whether cattle can drift through ? 

A. Nothing more than the observations as I went along the road 
to Fetterman; it is a very rough country; I had never ridden over 
that country. : 

Q. From the observations that you have made of it, can you state 
whether or not the cattle can drift through ? 


Objected to, as witness said he had not been through. Objection 
sustained. 


Q. Have you ever been over the Collins cut-off? 

A. I have. 

Q. What is the character of that country ? 

A. It is a very rough country. 

Q. Will you state whether or not it is possible for cattle to drift 
over that route? 

A. Cattle can be driven over that route. 

Q. After a fall of 16 inches of snow or thereabouts, would it or 
not be possible for cattle to drift over that road ? 

A. I think the cattle would not drift over it after a fall of snow. 

Q. Is it possible for cattle — after a snow 16 or 17 inches? 

A. It seems to me it is impossible, for cattle would not drift 
over it. | 

Q. Why is it impossible ? 

A. There are a great many holes in that road and the snow would 
drift. 

Q. Have you been in the Collins cut-off; do you know of any 
trail from the Collins cut-off northwards, east of Laramie Peak ? 

A. There is a trail. 

Q. Have you been over that trail ? 

A. I have traveled part of it. 
735 Q. How far north have you been on it? 
A. I came in on that trail south of the peak on one occa- 

sion and north of the North Laramie river. 

Q. Which way did you travel upon it? 

A. South; towards the North Laramie. 

Q. What is the character — over which you went? 

A, It is a very rough country. 

Q. State whether or not this trail marked here (indicating)—state 
what sort of a trail it is—whether it is for wagons or a bridle path. 

A. It is more of a bridle path; there were no wagon tracks on it 
when I saw it; I conclude it is used principally for hunters. 

Q. The portion over which you traveled to this cut-off road, state 
whether or not it would be passable or is passable for mess wagon. 

A. (Not heard.) 
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Q. After a fall of 16 inches of snow would that trail be passable 
or not for cattle drifting ? 

A. I do not think they would drift very much after such a fall of 
snow. 

Q. Could they get through there? 

A. Not very easily. 

Q. Why could they not? 2 

A. There are a great many deep gulches there that the snow would 
drift in. 

Q. State whether or not it is possible for cattle to drift down the 
North Laramie river. 

A. They cannot; it is impossible. 

Q. Why? : 

A. It is a very deep canyon and the rocks and precipices on each 
side of it. | 

Q. How high are the mountains bounding this canyon or form- 
ing it? 

A. 700 feet; Ido not know exactly, but some parts is several hun- 
dred feet. 

Q. How wide is it? 

A. Not very wide; in places narrow. 

Q. Is it possible for one to go down the canyon with a sad- 
736 = dle-horse? | 
A. It is impossible. 

Q. Do you know anything about La Bontin creek up here, as to 
the possibility of passing down it? 

A. I have never examined it; I should think it was impossible. 

Q. Do you know were Laramie City is? 

A. Yes. 

Q. On the Laramie, is it? 

A. Big Laramie. 

Q. In what direction is Laramie City from where this trail crosses 


the North Laramie? 


A. South. 

Q. About how many miles? 

A. I should think from 60 to 75 miles. 

Q. Do you know what road is taken by trail cattle from the west 
going up towards Robinson and in that country, if they go by way 
of Laramie City? 

A. The general route of cattle is to cross the Black Hills range 
south of the Big Laramie river, either in the Black canyon or the 
— Pass or down the Blue Pass or over old Fort Hallock 
road. 

Q. Would that take them over this trail to the eastward of Lara- 
mie Peak? 

A. It would not. 

Q. Describe by the stick to the jury on that map over what por- 
tion of the country that is shown by the map you have traveled, 
and then describe the country through which you pass. 

A. I remember crossing from cross T ranch, on the Laramie river, 
and going up between the North Laramie and this creek (indicating), 


— 


pa <*& { 


ae Eis, 


= <.& { 


COMPANY (LIMITED) VS. JEREMIAH J. MANN. | 493 


and through this country here until [ struck this trail here across the 

North Laramie, and to the Big Laramie above the canyon, across 

this country here. This is very rough country here, and it is quite 

difficult to get through on horseback. On this trail it is more easy 

to travel on horseback. I have been on this Collins cut-off and all 
through this country gathering cattle. 

737 Q. And over to the westward, have you been through that 
portion ? 

A. Yes; from Rock Creek to Fetterman, and gathered cattle from 
the North Laramie to the Big Laramie, on this section of the coun- 
try here, and then through here. I never gathered cattle any fur- 
ther than here, but have traveled on to Fetterman on the road. 

Q. What is the character of that portion of the country through 


‘which you gathered cattle? 


A. A very rough country indeed. 

Q. Do you know the altitude of these hills? 

A. Not exactly. 

Q. Did you ever make any test of their altitude? 

A. I have tested it with a barometer on the south side of the main 
Laramie, on the head of the Blue Grass creek. 

Q. How did these hills compare in height with those to the north- 


ward ? 


A. The Blue Grass hills are not so high as those to the northward. 

Q. What is the height of the Blue Grass hills ? 

A. Between 8,000 and 9,000 feet. 

Q. Above sea level? 

A. Yes, sir. 

Q. Do you know the elevation of the Laramie plains ? 

A. About 7,000 feet. 

Q. What is the lowest pass in the Black Hills range? 

A. I believe the lowest pass is where the Union Pacific crosses 
there. 

Q. What is the elevation there? 

A. A little over 8,000 feet. 

Q. Were you acquainted with the winter of 1881? 

A. I was, somewhat. 

Q. What was the character of that winter? 

A. Among the stockmen it was supposed to be a very bad winter. 

Q. When did it begin ? 

A. Very early. 


Q. Do you you know anything about the death rate in cat- 
738 tle in the Black Hills, in that portion you have described ? 
| A. Nothing mor? than what it was represented to be. 
Q. You had no cattle in there at the time? 


A. I had cattle on Bates creek. 
Q. Do you know whether in that winter the loss of cattle was 


great or small ? 
Objected to as leading, and witness had said he did not know. 


Q. What do you know, bal anything, about the loss of cattle there 
that winter ? 
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A. Ido not personally know, except what was reported by the 
stockmen and herders of that vicinity. 

Q. From what you gathered from them ? 

A. Yes, sir. 


Objection sustained. 


Q. State how cattlemen ascertain the loss of cattle during a winter 
in any locality. 

A. Haneraity by the men working on the range and by the re- 
ports of such men. 

Q. is there any other way of ascertaining the loss ? 

A. I think not. 


Mr. Wright asked whether such an examination of the loss could 
not be proved. Disallowed. 


Q. State as to the fall of snow that winter, if you know, through 
that portion of the country in the Black Hills range and east of it. 

A. It was generally reported the fall of snow was quite heavy in 
that vicinity. 


Mr. Macon objected and moved to strike out the answer. Answer 
ordered to be struck out. 


Q. Where were you during the winter of 1881? 

A. On my ranch, 15 miles west of Cheyenne, at the foot of the 
Black Hills range. 

Q. Were you in this portion of the country in the fall of 1880? 

A. I was. 
739 -Q. What portion of the country were you in during that 
fall, and what time in the fall were you there? 

A. In September I rode from my range across the Laramie river, 
where the bridge is above Michael’s ranch, to Rock Creek, across 
Sheep creek, and to Bates Hole in September, looking over the range 
there, and then returned. 


Q. What was the character of the feed in the country that fall ? 
A. It was very short. 

Q. State as to the number of cattle in that country at that time? 
A. There was a great number of cattle. 

Q. What kind of cattle were they ? 

A. A great many herds held there for sale. 

Q. Trail cattle ? ~ 

A. Yes. 

Q. From what portion of the country had they come? 

A. From the West. : 

Q. What kind of cattle do you mean by that ? 

A. Oregon cattle. 

Q. What was the general condition of those trail cattle through 


that country at that time? 
A. The cattle I saw were in poor condition—trail cattle. 
Q. Did you see the Schlagel & Jordan herd ? 
A. Not that I know of. 
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Q. Were you up there in the spring of 1881 ? 

A. I was not. 

Q. State, if you know, what are the habits of trail cattle in refer- 
ence to drifting and keeping together—a herd of cattle that is turned 
out upon a new range. 

A. The cattle generally scatter all over the range when turned out. 
; Q. What is their habit in reference to keeping together on the 

rift ? 

A. In one body ? 


Q. Yes. 
A. Idonot believe they go inany one body. Cattle will mix 


740 with whatever they come in contact with on the range—other 
cattle. Some will drop in and some cattle that have been 

drifting will drop out; that is my experience. 

(. Do you know the DP ranch, on the Laramie river ? 

A. Not by that name. 

Q. Do you know a ranch about 6 miles up the Laramie river, up 
Fort Laramie ? 

A. I do. 

Q. What name do vou know it by? 

A. The 6-mile ranch. 

Q. Cattle crossed at that place, in what divectieei would they go 
In a west or northwest wind or storm sufficient to drift them ? 

A. They would drift to the south and east, I suppose. 

Q. What portion of the country would that bring them into ” 

A. Into the head of Cherry creek and into Goshen’s Hole. 

Q. Do you know Deer creek, up there to the north of Goshen’s 
Hole ? 

A. No, sir. 

Q. Do you know the country between Goshen’s Hole and the 
Chug ? 

A. I do. 

Q. From your knowledge of that country, state what it is between 
the 6-Mile ranch and Horse creek. 

A. High table-land principally. 

Q. How far would cattle have to go without water in drifting over 
that table-land ? 

A. Probably 30 miles on that table-land. 

Q. Is it a country over which cattle in a storm could drift ? 

A. lt is very unlikely they would drift. 


Mr. Macon moved to strike out the answer. 
Answer ordered to be struck out. 


Q. From your knowledge of that stretch of country, state whether 
or not in a northwest storm sufficient to drift cattle across the place 
I have indicated they would leave Goshen’s Hole at the east and 

drift down this table-land. 
741 A. I think they would drift into Goshen’s Hole. 
Q. Are you acquainted with the plaintiff in this suit, Mr. 
Mann? 
A. Iam. 
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Q. How long have you known him ? 

A. Since the winter of 1882. 

Q. Did you have a conversation with him in January, at the 
Inter-Ocean Hotel, as to these cattle, in the winter of 1882? 

A. I had. 

(. State what it was. 

A. Mr. Mann was telling me about turning out this bunch of 
cattle on Sheep creek, and he had been unsuccessful in gathering 
them, but he thought he had found where the cattle were then ; 
that some parties that he had confidence in had seen them crdssing 
the North Platte river at or near the mouth of La Fontaine, and 
that he had been informed that the greater bulk of them was on 
the dry Cheyenne, and the cattle that had not crossed the North 
Platte he thought were in Goshen’s Hole, and had drifted down on 
the south side of North Platte river. 

Q. Did he say anything where he had last seen his cattle ? 

A. He said he had last seen the cattle on the head of La Fontaine, 
crossing from the head of Sheep creek. 

Q. Did he state when that was ? 

A. It was in the winter of 1880; he had seen them there when 


they were new turned out. 


Cross-examination by Mr. Macon: 


Q. I understand you to say you have never traveled in the coun- 
try in these mountains to any extent east of the road from Rock 
Creek to Fetterman ? 

A. A portion of it, north of the Yankee ranch. 

Q. You know nothing of the country north of the Yankee ranch 

and to the east of that road personally ? 
742 A. Nothing more than the observation on the road to Fort 
Fetterman. 

Q. It is a rough country ? 

A. Yes. 

Q. Did you ever see a mountainous country that was not rough ? 

A. They generally are pretty rough. 

Q. It is no rougher than any other mountains ? 

A. I cannot say. 

Q. Do you know of any other mountains besides the Black Hills 
range? 

A. Yes. 

Q. Are the Black Hills any rougher than the other mountains 
you have seen? 

A. Just as rough. 

_Q. No rougher ? 

A. I think not. 

Q. Cattle range all through those mountains? 

A. Not all through. 

Q. Did you ever get to any place on the mountains where you 
did see a cow track ? 

A. Yes. 
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Q. On some high peak, perhaps; did you ever travel through 
mountains on paths where you could ride a horse where you did 
not find cattle tracks? 

Phas I have been above cattle tracks cn the head of the Poudre 
there. 

Q. Whether there are trails or passes for cattle to go through east 
of a point between Yankee’s ranch and: Howe’s ranch you do not 
know? 

A. East of that ? 

Q. East of the road and north of Yankee’s ranch. 

A. I have not traveled through that country. 

Q. You do not say cattle could not go through there if they 
wanted with 2 feet of snow on the ground ? 

A. I said it was not improbable; I never rode over it. 

_ Q. Cattle travel easily in 2 feet of snow newly formed ? 
A. Good strong cattle would, but not very easily. 
Q. And after a good strong cattle goes through the weak cattle 
travel easily, do not they *% 
743 A. Weak cattle do not travel easily through 2 feet of snow. 
Q. But after the strong cattle have gone through there is 
not 2 feet? 
. Not on that track. 
The strong cattle go ahead ? 
Yes. 
They are certain to have leaders, are they not? 
Yes. 
. In a drift the strong cattle generally lead the herd in front of 
the procession, or do the weak cattle go ahead and the strong ones 
follow ? 

A. It is more likely to be the strong cattle. 

Q. And after 400 or 500 have gone on ahead they beat the snow 
down pretty effectually, do not they ? 

A. Taking 4,000 or 5,000. 

Q. After 2,000 or several hundred ? 

A. You cannot get several hundred head of cattle to keep on one 
track. 

Q. But they make paths and trails ? 

A. Yes, sir; 300 head will not follow one after the other. 


References to map and general conversation. 


Q. You think if cattle were turned loose at the 6-Mile ranch they 
would be almost absolutely certain to go into Goshen’s Hole ? 
. I think so. 
And when there would they stay there ? 
. Most likely. 
. So it is a nice, sheltered place, is it ? 
Yes. 
. With generally pretty good feed, as good as any that year ‘ ? 
. Yes, sir. 
Plenty of good water in there? 
. I understand there is. 
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Q. It is a fact that a great many cattle winter there every winter? 

A. I understand so. 

Q. So if a herd of cattle turned over at 6-Mile were found south- 
east and south of Goshen Hole you would think they had gone into 
that hole? 

A. I think they would have stayed in there if they had been in. 


744 Mr. Sturais, called on behalf of defendant, testified on 
oath as follows: 


Direct examination by Mr. Wricur: 


. Where do you reside? 
. In Cheyenne, Wyoming. 
. How long have you resided there ? 
. Since March, 1875. 
. What has been your business and is your business ? 
. Raising cattle. I am also engaged in banking, and I am the 
secretary of the Stock Association of Wyoming. 

Q. Where is your cattle ranch? 

A. I have three cattle ranches—one in Goshen’s Hole, on the 
south side of the North Platte river; one on the Dry Cheyenne, and 
one in the Big Horse country, on the west side of the Buck Horn 
Mountains. 

Q. How long have you ranged cattle in the Goshen Hole country? 

A. Since August, 1873. 

Q. Are you personally acquainted with that country ? 

A. Iam. 

Q. How extensively have you been over it? 

A. I[ know every portion of it intimately, having worked on the 
range there for several years with my cattle. 

Q. Do you know a ranch on the Laramie river known as the BP 
ranch or the 6-Mile ranch ? 

A. 6 miles above Fort Laramie? 

Q. Yes. 

A. I have never been there, but I know the location of it. 

Q. Have you been over the country or any portion between that 
ranch and Goshen’s Hele? 

A. Yes. 

Q. Are you acquainted with the country lying to the southerly 
and southeasterly of Goshen’s Hole? 

A. Yes; the whole of it. 

Q. Are you acquainted with the country between Goshen’s 
745 Hole and the Chugwater ? 
A. Yes; Iam. 

Q. State from your knowledge of cattle where they would go if 
crossed at the 6-Mile ranch in a storm coming from the west and 
north sufficient to drift cattle. 

A. They must go into Goshen’s Hole. 

Q. How would they get out of Goshen’s Hole, and where? 

A. There is only one exit from Goshen’s Hole which is suitable for 
cattle, and that is in the southeastern portion and is a gap be- 
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tween Bear Creek Mountain and Horse Creek Mountain of per- 
haps 12 or 15 miles in width. 

Q. What, if any, obstruction lies again to the south of that? 

A. The tract of country called Goshen’s Hole is surrounded by 
very precipitous bluffs on the northwest, west, south, and southeast, 
and also on the extreme east, with the exception of the gap I have 
mentioned ; that gap leads on to the head of Pumpkin creek ; the 
course of that creek is due east; that creek is also surrounded on 
the south side by bluffs, and cattle in passing down it must go 105 or 
20 miles east of the Nebraska line before they can get out to the 
souttiward. 

Q. In a north or west wind drifting out of Goshen’s Hole where 
will cattle go? 

A. Onto Pumpkin creek; the bulk of my cattle are always found 
in the Hole and on Pumpkin creek. 

Q. What is the character of the country to the north and west of 
Goshen’s Hole? : 

A. The northeast side of the Hole is bounded by the North Platte 
river, which is practically impassable; the northwest is the range of 
bluffs I have described, from 100 to 200 feet in height, and, with 
ae exception of one or two places, are inaccessible to cattle or 
1orses. : 

Q. What is the character of the north boundary between that and 

Fort Laramie to the northwest? 
746 A. The bluffs extend clear down to the Platte river, in a 
semicircle. 

Q. Take this stick and point that out to the jury; describe 
Goshen’s Hole. : 

A. These bluffs come practically down the the river; the passage 
being very narrow, the wagon road has to climb onto the bluffs 
sometimes. These bluffs extend entirely round, with one or two 
tracks suitable for a horse to get down. The Box Elder canyon is 
impassable for horses. These bluffs are too precipitous for cattle to 
climb, with the exception of one passage here, away up which a 
wagon can be driven, but up which cattle never pass except driven. 
The bluffs continue to this point, where there is a gap up which 
cattle can be driven. Above here is the only natural opening be- 
tween Bear Creek Mountain and Horse Creek Mountain.. It is 
through this gap that cattle must drift in drifting out of Goshen’s 
Hole. These bluffs are practically continuous from here down to 
the river, and are known as Scott’s bluffs. They are a well-known 
landmark to all old settlers, and come down to the fork of the river, 
with the exception of a strip a quarter to half a mile in width. 
‘attle passing out of Goshen’s Hole must pass through here and 
onto the head of Pumpkin creek. . 

Q. Where does Pumpkin creek run ? 

A. It begins about the Nebraska State line and eastwards. Their 
drift would bring them to Sydney or Potter; in no case west of 
Potter. Potter is a station on the U. P. road. | 

Q. Are you acquainted with Horse creek ? 

A. Yes. 
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Q. Do you know where the Goodwin ranch is? 

A. Yes. 

Q. In a storm blowing sufficient to drift cattle from the west and 
north state whether or not cattle would drift from Goshen’s Hole 
down onto Horse creek and in the vicinity of Goodwin’s ranch. 

A. It would be an unheard-of occurrence. 
747 Q. Are you acquainted with Mr. Johnson ? 
A. I am not. 

Q. Have you ever been up the North Laramie river ? 

A. Never up the north fork of the river. 

Q. From your knowledge of the Goshen Hole country and the 
cattle there state what cattle it is that drift in there in the winter, 
if any, and from what portion of the country do they come ? 


Objected to. Objection sustained. Exception taken. 


) 4 


Q. Have you ever been up the La Fontaine? 

A. I have not. 

Q. Have you ever been up on the road leading from Rock Creek 
to Fetterman, the State road ? 

A. I have been on the road from the vicinity of Rock Creek, but * 
not more than 20 miles north of that place. 
. In what year? 
. In the autumn of 1880, and other times since then and prior. 
. What was the occasion of your going through in autumn, 1880? 
. To ship beef cattle, the property of my firm. 
. Did you see Mr. Mann on that occasion ? 
I did. 
. What time of the year was it? 
. In the end of September and the early part of October, as near 
as I can remember. 

Q. Did you see a herd of cattle known as the Schlagel & Jordan 
herd up there? 

A. I did not know it by that name; I saw a herd of cattle said by 
Mr. Mann to be his property. 

Q. Did you make an examination of them ? 

A. I did. 

Q. What was the occasion of your examining the herd ? 

A. Mr. Mann requested me to ride with him to examine the 
cattle for the purpose of purchasing them, which I did. 

Q. Where did you find them ? 

A. Between 2 and 3 miles from Rock Creek station. 

Q. North ? 

A. On Rock creek, but in which direction I could not say, 
748 for the creek twists and winds about to every point of the 
compass. 

Q. You examined this herd ? 

A. I did. 

Q. About how many cattle were there in the bunch ? 

A. There were stated to be from 700 to 800, to the best of my rec- 
ollection. 

Q. What was your estimate as to number ? 
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A. The cattle were not bunched, but I should judge the statement 
I have made is about correct. 

Q. Do you remember the brand on the cattle? 

A. I do not. 

Q. Do you remember the condition of the cattle ? 

A. The cattle were very poor, which was the reason for my not 
purchasing them. 

Q. Describe in detail the condition of those cattle. 

A. I looked the cattle over carefully. They were, as I remember, 
a mixed lot of cattle—2 and 3 year old steers, some female stock, I 
think, and possibly some yearlings. ‘They were to all appearance 
Western cattle,and had evidenty been driven a long distance on the 
trail. They were footsore and a good many of them were lying 
down, as I judge, on that account. The condition of the cattle was 
more than ordinarily poor for that season of the year. In fact they 
were poorer than any of the other bunches of cattle that I examined 
at that time. I also examined the steers belonging to two other 
drovers which were brought in there for the purpose of sale. Had 
I bought those cattle it was my intention 


Objected to. 


Q. What class of cattle were these ? 

A. Western cattle. 

Q. What do you mean by Western cattle? 

A. Cattle brought there from some of the Territories or States 
west of Wyoming. 

Q. Are you acquainted with the cattle known as Oregon cat- 

tle? 
749 A. Iam. 
Q. Are you acquainted with what is known as the native 

or range cattle of Wyoming? 


A. Tam. 
Q. State whether or not it is easy to distinguish between the two. 


A. It is not easy to distinguish between the Oregon cattle or the 
Idaho cattle or the Nevada or Utah cattle and our own of the same 
grade of breeding. To make that clear, Wyoming breeds, Texas 
half-breeds, and American cattle, and those three form three distinct 
classes, which are easily distinguished by cattlemen. You could 
not determine between those cattle and cattle of the same breed 
raised in Wyoming. 

Q. State as to the condition of the Mann herd of cattle that you 
examined with reference to their ability to be driven across the 
Black Hills range and into Goshen’s Hole. 


Objected to. Objection sustained. 


Q. State, from their condition, whether or not they could have 
been driven any distance. 
Objected to. Objection sustained. Exception taken. 


Q. From your examination of this herd of cattle state whether or 
not from their condition they would live through the winter. 
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Objected to. Objection sustained. Exception taken. 


Q. Do you know about how many Western trail cattle there 
were in that country in the fall of 1880? 

A. The drift was unusually large that year, and I estimated 
roughly from the statistics I could gather something like 100,000 
head were driven as far east as Rock Creek and grazed in that 
vicinity more or less time. 

Q. What is the extent of that Rock Creek and the country there 
as a cow country ? 

A. It is limited. | 

Q. What was the character of the feed in the country 
750 ~—where you were at that time. 

A. It was very poor, in consequence of the large number 
of cattle feeding there; it was shorter than I have ever seen it in 
that or any other section of the country where we have grazed cat- 
tle; it had been fed off. 

Q. Do you know anything about the loss of cattlein that country 
in the winter of 1880-81 ? 

A. I do. 

Q. Do you know as to the severity of the winter? 

A. I do; it was an unusually severe winter. 

Q. State what the loss of cattle was—that i is, your estimate—in that 
portion of the country. 

A. I made careful inquiry on that point from parties who turned 
out cattle there 


Mr. Macon objected to evidence based on inquiry. 
Mr. Butler offered to prove 
(Not heard connectedly.) 


Objection sustained. Exception taken. 


Q. Are you acquainted with Mr. Whitcomb, of Cheyenne ? 

A. lam. 

Q. Do you know where he ranged his cattle in 1879 and 1880? 

A. I do. 

Q. Where was it? 

A. Upon Main Horse creek and Little Bear creek, to the eastward 
of the road running from Cheyenne to Fort Laramie. 

Q. Point it out on that map. 


(Witness pointed it out on the map.) 


Q. What was the brand on those cattle ? 

A. It is known as bar T, and consists of a small bar and a large 
T, both of them on the left side of the animal. 

Q. Is the T and bar in any way connected ? 

A. They are not connected. 

Q. Where is the Goodwin ranch, in connection with that 

range ? 
751 A. It is shown there (indicating on the map). 
Q. State whether or not those cattle would range over the 

country lying between Egbert station and the Goodwin ranch. 
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Objected to. 


Q. What was their range? 

A. From Little Bear creek across the Horse creek down onto Pole 
creek, and from there to the Muddy and Crow creek. 

Do you know Mr. Tom Kent, of Wyoming ? 
I do. 
Do you know of his having a herd of cattle in 18807 
do. 
Do you know the brand of those cattle ? 
. Lam familiar with it. 
. What is it? 
It is known as a cross T. 
How near does the cross and the top of the T come together ? 
. The two bars come very near together, and are often in brand- 
ing, made into one large bar, in consequence of the burning. 

Q. In the month of December what would that brand appear to 
be on an animal in those cases where the bar and the top of the T 
come together ? 

A. It would simply resemble a large T 

Q. Where did he range his cattle ? 

A. Between the Cottonwood, the north fork of the Laramie, and 
the Big Laramie. 

Q. About how many did Mr. Whitcomb have, if you know, on 
that Horse Creek ranch ? 

A. I could not say how many he had. 

Q. About how many did Mr. Kent have, if you know ? 

A. Between 3,00U and 4,000 head, to the best of my knowledge. 

Q. Are you familiar with Mann’s brands? 

A. I am familiar with the brands he recorded in the brand book 
of the association. 

Q. Do you know a circle S brand ? 

A. I do. 

Q. Who is the owner of that brand ? 

A. My company. 
752 Q. Are you acquainted with the box brand? 
A. I am not. 

Q. Are you acquainted with the circle W brand ? 

A. I am not. 

Q. Or with the boot brand ? 

A. The boot brand I know to be the property of one of our mem- 
bers, but which one I cannot say. 

Q. Are you acquainted with the bridle-bit brand? 

A. Iam; it was the main brand of my herd. 

Q. Will you examine that book and state what it is, if you know 
(handing book to witness)? 

A. That is the brand book of the association for last year, 1884, 
published in the month of April. It contains also brands that are 
not the brands of the members of the association, published for the 
purpose of giving them publicity. 

Q. Is Mr. Mann a member of the association ? 
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A. He is not. 

Q. If vou know, state how those brands are obtained for publica- 
tion in that book. 

A. Under the by-laws of the association the brands of any man 
ranging cattle in Wyoming may be published in the brand book, as 
its expense is paid for by the contributions of all the stock-owners 
of the territory. 

Q. How do you know, in publishing this book, that the brands 
er correct and owned by the persons purporting to own them ? 

We do not know that, and we do not criticise the brands that 
are isan for the brand book, that being a question of ownership 
which must be established between the parties themselves; this is 
not a legal record ; it is not a legal certificate of ow nership ; itis a 
statement of claims made by the parties who offer these brands for 
record ; it is not a transcript from the records of any county or any 
series of counties ; it is the unsupported statement of members as to 

the brands in which they hold stock. 
753 Q. As to the brands of J. J. Mann, state, if vou know, how 
those brands came to be published in the book. 

A. Those brands were offered for record in the brand book by Mr. 
Mann and were published by the committee and the secretary which 
completed this publication simply on the basis that he owned cat- 
tle in those brands. There were serious 


Objected to. 


Q. State whether or not the plaintiff presented those brands to 
the committee for publication in the book. 

A. He did. 

Q. And what was the claim he made with reference to those 
brands at the time he presented it. 

A. That he owned cattle in those brands. 

Q. As to the ownership of the brand, what ciaim did he make, if 
any? 
A. Explain to me whether that means the exclusive ownership 
of the brands. 

Q. No. 

A. That he claimed to own animals running in those brands. 

Mr. Wright offered to put the book in evidence. 

Mr. Macon objected to it, at this stage at least. 


Cross-examination by Mr. Macon: 


Q. Were you there when Mann presented those brands to the 
committee and you heard anything he said ? 

A. The brands were presented in writing and the letter is on file 
in my office. 
. You saw it, did you? 
Yes. 
Did he state in the letter all you have stated as to his claim ? 
. Yes, sir. 
. Have you got that letter here? 


Oreo. 


Pile taaee,.:tilteoaee 
~ 


one oo 


t 
‘ 
‘ 
! 


oe ae 


COMPANY (LIMITED) VS. JEREMIAH J. MANN. 505 


A. I have not. 


Mr. Macon objected to the testimony. 
Judge Hauietr: You will have to produce the letter. 


754 Q. Is this Goshen’s Hole 10 miles in circuit or diameter or 
more ? 

. More. 

. How much? 

. Which way? 

. The entire circle. 

. It is about 150 to 160 miles in circumference. 

You do not know where Deer creek is? 

T do. 


(Reference to maps and general conversation.) 


rOPO>rOD 


Q. You do not think this map officially correct ? 

A. I think not. 

Q. Would cattle in ordinary condition follow anywhere where a 
man can ride a horse ? 

A. I think not. 

Q. Will not cattle in ordinary condition go where no man can 
ride a horse ? 

A. I think not. 

Q. Drifting into Goshen’s Hole and out at this point (indicating), 
how far east of Goodwin’s ranch, if they had drifted in the direction 
you say they would do, would they leave the hole? 

A. Between 50 and 60 miles. There is no road across the coun- 
iry in an air-line, as the crow flies. The distance which cattle or 

wagon or horse would travel would be 50 or 60 miles. 
Q. When cattle drift into that hole in the winter, being sheltered, 
they usually stay there during the winter? 
A. To a considerable extent they do. We gather 8,000 or 10,000 
head of foreign cattle there every spring. 
Q. What do you mean by foreign cattle ? 
A. Cattle not in my own brands. 
Q. I understood you to say that it was not easy to distiviiuteh 
Oregon cattle from the same grade of cattle raised in Wyoming? 
A. True. 
Q. How did you so readily discover that those.cattle of Mann’s 
were Western cattle? 

ay) A. Because of their condition, which was so poor it was 
evident they came from the trail. 

How could you tell they were from the West? 

. They could not have come from Colorado or the South. 

Do you know that men drove in a — many from Colorado that 
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I do. 

Then why did they not come from the South ? 

. I could tell by the appearance. 

The appearance of their being travel-worn or the stock ? 
. Both together. 
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. You distinguished them at once? 


Oh, yes. 

A good many of them were Jying down ? 

Yes. | 

You thought their feet were sore? 

Yes. 

Did you look at their feet? 

We stirred them up and saw that their feet were sore. 
That was near Rock Creek ? 


There were 600 or 700? 

I think about that number. 

You have some judgment from your experience ? 

Yes; if gathered together I could estimate them closely. 
Did you notice the brands? 

I do not remember the brands. 

Did you see a bar? 

I do not remember. 

You do not know that they were the Schlagel & Jordan cattle ? 
I do not know. 

The grass was eaten off? 

Yes; pretty close. 

Did you go up Sheep creek that fall? 

No, sir. 

You could not say how short it was there ? 


. No, sir. 


The more the grass is eaten off the more likely are they to 


scatter ? 
A. Yes; the more likelihood of their starving to death. 


756 


Q. Suppose trail cattle have no natural circle, will they not 
go in different directions for feed ? 
A. When turned loose trail cattle especially will scatter in 


every direction. 
Q. You spoke of some man having a T brand and a bar brand, 


or a T bar or bar T; Whitcomb I believe it was? 


ee CeTeer 


Yes. 


. What was the size of the T? 
. Six-inch brand. 
. Made, I suppose, with a piece of flat-iron ? 


Yes, and the cross of the T with the same. 
And the bar was above the T ? 
The bar was to the left of it as you stood looking at the ani- 


On which side ? 

Both brands were on the left side or hip. 
What stock of cattle were they ? 
American cattle. 

Crossed on Texas? 

No. 

No Texas stock in them ? 


. I think not any. 
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Q. Were you ever in his herd? 

A. Yes, sir. 

Q. Examined them ? 

A. Yes, sir. 

Q. The bar that stood to the left was apparently made with the 
same piece of iron as the T? | 

A. I should say not. : 

Q. Was it longer or shorter ? 

A. It was shorter, and was not on all the animals. It was 
originally used as a tally brand to distinguish a different bunch 
from those with T alone. 

Q. How many cattle had this man with this crossed T, Mr. Kent? 

A. From 3,000 to 4,000 head at that time. 

Q. Was that made with one iron and all the letter made with one 


_ piece of iron, or were the crosses on the T so that, applying the iron 


once, you had the entire brand ? 
A. That was the way it was put on at the time. 
Q. Take this piece of paper and mark with a pencil the design. 


(Witness did so, as follows: +.) 


A. It was on account of the heat of the iron that the brands 
always blurred. 
797 Q. You say it very frequently ran together; how do you 
know it did? 

A. I have seen them repeatedly. 

Q. How many cattle did he have? 

A. 3,000 or 4,000. 

Q. How many have you examined ? 

A. In the neighborhood of 1,000 head of his beef cattle, but I will 
not say that on all those cattle the bars ran together, but it was of 
frequent occurrence. 

Q. When itruns together it looks like a large T ? 

A. Yes; it makes a large blotch. 

Q. From the heat of the iron ? 

A. The heat of the 2 bars comes so close together it burns the 
flesh between. 

Q. In that case it produces a sore, would it? 

A. Yes, sir. 

Q. And the sore runs or eats away from the edge of the iron ? 

A. The inflammation makes one scar between the two bars ; it does 
not extend above or below, but between them. 

Q. How. wide was this bar on these cattle ? 

. The top bar about 4 inches. 
. I mean the width of the cross-bar ? 
. The same in length as the upper one. 
. What was its width? 
. I should judge it was made with a 3ths piece of iron. 
. Then there were §ths of iron applied to the animal at the 
same time? 
A. I should judge so. 
Q. And how much space between them ? 
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A. I have seen it; I should say between 2 and 3 inches apart. 

_ Q. Then we have 3 and 8 8ths inches as the width between the top 
of the upper bar and the bottom of the lower bar? 
A. I should say not on the average so much as that. 

Q. Is not the same iron always the same size ? 

A. Yes; but I cannot state definitely the width between the 
758 2 bars; it was between 2 und 3 inches. 

Q. The brand book in which this brand is published puts 
the lower bar near the center of the unright bar? 

A. It places it a little above the center, but not the center, but 
that is an inaccuracy of the print. 

How do you know it is inaccurate? 

. Because I have seen the brands on the animals. 

You have just said the brands were nearly 3 inches apart? 

. Yes; but the upright bar is much longer in proportion. 
When length is the upright bar? 

. About 8 inches. 

If the upright bar is 8 inches it would still be above the center 
and still below the upper bar ? 

A. It may have been 3 an inch above the center, but I should 
think it was more. 

Q. Then there would be a patch of 3 inches on the bar of 8 inches ; 
were the outer edges of this bar ragged and irregular and uneven, 
making a blotch ? 

A. No more so than the edge of any straight bar. 

Q. You say when it is so heated and the inflammation is so great 
as to burn between the 2 bars, do you say there is no blotch or scab? 

A. There is a scar the entire distance which contracts and leaves 
a heavy scar. 

Q. You have not looked very closely at these things, have you? 

A. Yes, sir; 1 have looked at that brand very closely; I bought 
the beef cattle once; we were experimenting with a great many irons 
in those days, and we looked very closely at the effect of different 
irons. 

Q. When those two brands were burned together the T looked 
like that, did not it (handing to witness a diagram)? 

A. There is no resemblance between the drawing and the brand 

on the animal; you have not made your upright bar in pro- 
759 portion to the top bar, not so long or so thick. 
Q. It would look more like a mallet than a T? 

A. No, sir; more like a T than anything else; that is my Judg- 
ment. 

Q. In the winter of 1880 how many of those cattle of Kent’s had 
that sort of a mallet on them? 

A. I could not give you a definite estimate; they were all branded 
with a cross T. 

Q. They were all Texas cattle, were they not? 

A. No, sir; half-breed cattle. 

Q. How long had they been bred there in that country ? 

A. At that time they had been bred 6 or 7 years. 

Q. Kent did not bring his cattle in there in 1879? 
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I cannot state as to that; my impression is they were origi- 


nally bred from Texas cattle. 


. Do you know a man named White? 
. Yes. 
. He was inspector in Wyoming for some years, was he not? 


Q 
A 
Q 
A. 
Q 
A 
Q 


He has been an inspector for us for 3 years, I think. 


. It is his business to look for brands and to know the owners. 
. To look out for brands at his station at Council Bluffs. 
. It is his business while engaged as inspector to know the owners 


of the different brands? 


A. 


Q. 


It is. 
And he must learn something about that and the stock of 


cattle belonging to each man ? 


A. 


He must be able to distinguish, as far as possible, the owner- 


. ship of the different animals. 


Q. When did Whitcomb bring his cattle into that country ? 


A. 


I cannot state definitely, but I think they must have been taken 


in there as far back as 1873 or 1874; they originally ranged on Box 
Elder, in this State. 


Q. 
760 
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J understood you to say that your brand is circle 5? 
A. Not my principal brand. 
Q. You have a brand of that sort ? 
A. Yes, sir. 

You have owned it how long? 


. Since the autumn of 1876. 


You are not keeping it up? 
No, sir. 


. Most all of your cattle that brand are worn out? 


There are a considerable number of them left. 
How many did you originally have in 1876? 

500 or 600, and we continued it for 2 years. 

Until 1878, and you had an increase on the herd ? 


Yes, sir. 
Kept it up for two years until 1878, and in 1885 you think 


there : are a few left? 
A. Yes, sir; I think there are.a considerable number of the female 


cattle left. 
Q. With that circle S brand did you have a bar or a T or a box 


or a boot? 


>OPObOD 


. No, sir. 
. What stock was that? 
. American stock brought. from Idaho. 


You know nothing about the circle W or the box? 
I do not. 

But with the circle S you have some acquaintance? 
Yes. 
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Judge CAREY, called on behalf of the defendant, testified on oath 
as follows: 


Direct examination by Mr. WriGcuT: 


Where do you reside? 

At Cheyenne. 

. How long have you lived there? 

16 years. 

. What is your business ? fs 

. Iam in the stock-growing business and interested to some ex- 
tent in real estate. 

Q. How extensively are you engaged in stock-growing ? 

A. We are looked upon as large cattle-growers in that 
761 country; if you ask how many we have I could not tell you. 

Q. Have you ever been on the road between Rock Creek, 
on the Fetterman road? 

A. I have. 

Q. When were you there? 

A. I think I was through that country the last time about 16 or 
18 months ago, some time during the season of 1883, late in the fall. 

Q. Were you there in the fall of 1880? 

A. Yes; some distance from the railroad on the road that leads 
north to Fort Fetterman. 

. How long have you been engaged in the cattle business ? 

A. Since September, 1871. 

Q. What was the object of your visit to this Rock Creek country 
in the fall of 1880? 

A. I went there to see some cattle offered to us by a man called 
Snodgrass and his partners, Foster and Williams, I think. 

Q. How far north did you go from Rock Creek ? 

A. I should think 12 miles; I was up there twice that fall, and 
I may have been there three times, and the distance that I went 
over each time varied, owing to the change of location of the herd I 
went to see. | 

Q. About how far was it at any one time, the furthest point ? 

A. I do not think it was further than 12 miles. 

Q. What was the condition of the feed in the country that you 
examined ? 

A. Poor and very short. 

Q. Do you know how many trail cattle there were brought into 
that country that fall, about? 

A. A good many thousand, but I cannot really form an estimate ; 
it was a very large drift that season, and there was a great surplus 
of cattle in the country for sale. 

Q. Did you examine many of those herds ? 
762 A. None but the herd I went to see except as I saw them 
through the country. 

Q. How many cattle were there in this herd you went to exam- 
ine? 

A. They were held in two different bunches and were up close to- 
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gether when I saw them, and I should judge there were the number 
represented to be—2,600 head—and I presume it was about right. 

Q. Did you afterwards buy them ? 

A. Yes, sir; that fall, to be removed to my ranch, and the cattle 
were started, and I directed them to go through by Bates’ Hole, on 
the Platte, and then go down the Platte. As represented to me, 
they got out 40 miles and there came a bad storm 


Objected to. 
I contracted for these cattle, and the parties came back, stating 
Objected to. 


Q. Did you afterwards purchase the cattle? 

A. Yes. 

Q. What sort of a hunt did you make for those cattle that next 
spring—1881 ; what portion of the country did you go over with 
your outfit to find them ? 

A. I sent men in every conceivable direction. The outfit that 
had brought the cattle through under the arrangement were to work 
in that country. I sent additional men over in the basin. At that 
time we had cattle on Horse creek and on the north side of the 
Platte river, and we made the same endeavors that we make every 
year for rounding up and getting our cattle home on the ranges. 

Q. How many men were in the Snodgrass outfit; do you know ? 

A. I cannot say ; probably 10. 

Q. How many men in your outfit, all told, everywhere that 
season ? 

A. From 10 to12 men on Horse creek and 30 in the northern 

country ; I cannot state accurately now. 
763 Q. State whether all of those men or not were looking for 
those cattle and for other brands. 

A. They were. 

Q. State how many of those cattle were found. 

A. I went to receive the cattle at my range under my arrangement 
with Mr. Snodgrass and Mr. Reeves. Mr. Reeves delivered to me, 
at our place on the Platte river, 41 head of them. 

Q. Were any of them afterwards found ? 

A. A few heads were found. I found—wherever the cattle were 
located on ranges or had been driven further east in herds of cattle— 
I found the cattle wintered well, considering the bad winter we had, 
but I do not believe we have ever secured of that brand altogether 
500 head of that entire bunch of cattle. 

Q. Is that inclusive of the cattle that were lost on the trail coming 
into Wyoming ? 

Objected to. 


A. To make that plain, when I purchased those cattle I asked 
Mr. Snodgrass to give me a full and complete memorandum of any 
cattlethat he had part ownership of in this particular brand, especially 
to deliver so many cattle to me by the Ist August, and I made a 
memorandum of it at the time. I recollect Mr. Arthur had gath- 
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ered up a few head. Mr. C. Wright, in coming back with Snodgrass, 
had gathered up some 20 head. Mr. Loomis, over in the Bad Water 
country, had a few. <A few were lost on Foster’s range. In nearly 
every instance I recovered those cattle left on other ranges. 

Q. State what became of the balance of that herd. 

A. That is more than I can do. I have never been able to find 
them. 

Q. Are you acquainted with the Goshen Hole country ? 

A. I am not. 
764 Q. Do you know the mortality among cattle in that country 
lying north of Rock Creek during the winter of 1880-’1—the 

per cent. that was lost and died ? 

A. I believe 

Mr. Macon: Do you know it of your own personal knowledge ? 

A. I know it as well as I know any other thing, but whether I 
know of my own personal knowledge—in other words, that my eyes 
saw the dead animals—I could not make any such statement. 


Mr. Macon objected to any opinion founded on what other people 
saw. 


Judge Hanuetr: He cannot speak unless he rode the range and 
has actual knowledge from actual observation. 


Exception taken. 


Mr. Macon: He may state his means of knowledge, and then I 
can object. 

Q. Are you a member of the Wyoming Stock-Growers’ Associa- 
tion ? 

A. I am. 

Q. Do you hold any official position in that body ? 

A. I am at present president of the association. 

Q. State the data—from what source it comes—on which you base 
your estimate of the death rate among cattle that year in that 


country. 


A. My experience is of course based on the experience of men 
who are closely related to me; my own efforts that year and the fol- 
lowing year and the year after to find the cattle that were lost there 
that year; conversations I had with various men with whom I was 
intimately acquainted ; the experience of friends that I advised to 

go into the business, one firm particularly on the Laramie 
765 plains; the experience of various men on the Laramie plains. 

Just a knowledge such as any of us gathers in this country 
concerning any facts. 

Q. After an investigation of the question you mean ? 

A. Yes; I have time and time again in this country, since 1871, 
turned out cattle; I have ridden my range and looked carefully to 
see and collect in the early spring; there were no lost cattle, but 
come to gather and ship them. There has always been a heavier 
loss than stockmen would admit. 


Mr. Macon objected to testimony based on those grounds. 
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Q. Can you state, from the information you possess—from the ex- 
amination and investigation that you made of the question—with 
any certainty as to the death rate that year. 

A. I could with sufficient certainty to control my own actions. 

Q. State, if you can, with certainty what the death rate that year 
in that locality was. 


Objected to. Objection sustained. Exception taken. 


Q. Could you state, approximately, what the average death rate 
was in that locality that year among trail cattle? 


Objected to. Objection sustained. Exception taken. 


Q. What experience have you had in turning trail cattle loose 
upon the ranges, and through what years does it cover? 


Objected to as immaterial. Objection overruled. 
A. In 1871 the loss of 
Objected to. 


A. I have had experience, with few exceptions, in all the years 
since 1871. I turned no trail cattle out last year, and the loss has 
been very different in different years; some years heavy and some 
years light. 


766 Mr. Macon moved to strike the answer out. 


Q. State what are the habits of trail cattle turned on a new range 
in reference to keeping together. 

A. If you turn them out, remove the men from them, let them 
have their own will, they will scatter to the four winds of heaven 
in less than 48 hours, unless they are very tired. 

Q. What are the habits of cattle in drifting, as to keeping together 
in large bunches? | 

A. If it comes a storm large bodies of cattle will drift in a given 
direction on the range; they do not keep together; every animal is 
looking out for himself. 

Q. In what direction do they go, with the storm or otherwise ? 

A. Usually in our country the cattle drift eastward. 

Q. With the storm? 

A. Yes; the winds generally come from the northwest. 

Q. To what extent will a herd of cattle keep together, being drifted 
over an open country in a storm? 

A. I do not know that I understand the question. If our storms 
come from the west or nothwest cattle naturally start to seek shelter 
and they drift in a given direction ; the cattle from west go to the 
ranges east und those on the east go further east, but I do not be- 
lieve that they keep together. 

Q. Will they, in such cases, or not mix with other cattle they 
meet on the road ? 7 

A. Undoubtedly. : 
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Q. And in that way the original bunch that start become broken 
up and separated ? 
A. I should think so. 
Q. Suppose a bunch of cattle were crossed in the month of De- 
cember, 1880, about 6 miles up the Laramie river from Fort Laramie, 
in a storm sufficient to drift them, blowing from the north or 
767 northwest or northwesterly direction, can you state whether 
those cattle or any considerable number of them would be 
together on reaching the Union Pacific railroad, being drifted with 
the storm? Ri 


Objected to as guess-work. Objection overruled. 


A. That would be affected by circumstances. If the country was 
full of cattle I think very few of them would be found together. If 
I understand the habits of cattle they go in families, 4 or 5 head 
together. 

Q. Do you know whether or not the country they would drift 
over was at that time occupied by a good many cattle? 

A. It was so thoroughly stocked at that time that cattlemen were 
moving the cattle off the ranges to get them to fresh ranges. 

Q. If you know, state whether the herd of cattle I have described 
as being crossed over the Laramie river would or would not go 
through large herds of cattle. 

A. They undoubtedly would at that time. 


Cross-examination by Mr. Macon: 


Q. Do range cattle drift any before a storm ? 

A. Yes, sir. 

Q. If a storm had been blowing 7 or 8 days, a storm sufficient to 
drift cattle south and east of this 6-mile ranch, would the range 
cattle be likely to be found on the ranges when other cattle came 
along, or would they have been drifted off? What is the probability ? 

A. It is very likely there would have been some drifts among 
the cattle on the east side of the hills, but there would have been no 
such drift as if they — down on the open plain and not protected 
at all by those hills. 


(Extended reference to maps and conversation.) 


Q. When this herd came down from here, drifting across 
768 here, they would not find very many cattle to mix with ? 
A. In an average winter thev would find a number. 

Q. We are speaking of a particular winter and a particular storm. 
If those trail cattle drifted would not those range cattle drift ? 

A. Our experience has been that we had to send right along to 
the lower country ; that our cattle drifted into Goshen Hole. I never 
have been there, but we had to keep men during the entire season 
to get our cattle out. 

Q. You were asked whether or not if a herd of cattle were crossed 
up here before a storm and drifted to the U. P. road whether they 
would mix with a great many cattle? 

A. They would. 
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Q. Would not the storm also drift cattle away from this country? 

A. It would. 

Q. They would have gathered cattle on the line of their drift ? 

A. There are cattle accustomed to the range that do not drift, even 
in a storm. 

A. Do you know anything about the cattle located here in the 
open country (indicating) ? 

Q. I know nothing from my personal experience, but I have al- 
ways understood that the Goshen Hole and Pumpkin Creek country 
was a good place to winter in. 


(Further reference to maps.) 


Q. In a drift of cattle—5,000 or 6,000—which cattle usually are in 
the lead of the procession, the weak or the strong ? 
. The strong ones are apt to take the lead. 
Q. Do the weak eattle fall back further to the rear as they travel? 
. That is usually the case. 
Q. When 2,000 or 3,000 head of trail cattle drift and many more 
range cattle, better off in flesh and stronger, and after drifting 
2 or 3 days would you not find most of the weak cattle in 
769 ‘the rear—the tail cattle? 
A. You would find most of them in the rear. 
Q. Then they would be separated and bunched out by themselves? 
A. Yes; but the entire country was just full of this particular 
class of cattle. 
Q. Do you know of a single herd of your own knowledge south of 
the DP ranch ranging in the winter of 1881 in that country ? 
A. I cannot say that I do; there may have been. 
Q. Then why do you say the country was full that winter ? 
A. The Laramie plains were full. 
Q. Iam speaking of the country south of the Laramie, where 
these cattle are said to have crossed. 
A. You asked me to say whether I knew of a herd or not. I do 
not know whether there was any herd there or not. 
Q. When you were in the Rock Creek country in the fall of 1880 
you went up the creek not to exceed 12 miles? 
A. I do not think I was away from the station exceeding 12 miles. 
Q. Were you in that season in the Sheep Creek basin ? 
A. I was not. 
Q. It isa tract of country 25 miles long and 6 or 7 miles wide. 
Do you know anything about the country at all ? | 
A. I never was in it. 
re Do you know anything about the feed there that fall? 
. I do not. 
@. Do you know that Mantz was the only man who had cattle i in 
there in the summer of 1880? 
A. I understood he was in there. 
Q. You know nothing about the feed there? 
A. No, sir. 
Q. Do you know anything about the topography of -that particu- 
lar basin ? 
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A. I do not. 
770 Q. If it is a basin and had good grass and feed in the fall 
of 1880, October and November, and a herd of trail cattle 
were turned loose on that good grass, how far would they scatter 
then ? 

A. It would depend on their surroundings, but if the country 
would admit of their drifting they would drift and scatter over that 
entire country, unless it was an isolated lot of cattle and a different 
- breed from what I have had experience of. | 

Q. In Sheep creek the feed was good, and elsewhere from there, 
you say, the feed was very bad; the water was good in there, and, 
under those circumstances, would they do more than scatter over 
that basin ? 

A. The storms were unusually severe and they would scatter 
every where. 

Q. I am speaking now without any storm at all. 

A. As a matter of actual necessity they must scatter. You could 
not hold them without havingthem perish. If there were any other 
eattle within 20 or 30 miles they would be mixed up. 

Q. Will cattle under those circumstances leave good feed and go 
to poor feed ? 3 

A. No, sir; a man who properly locates his herd of cattle and 
holds them on certain streams from 2 weeks to 2 months does not 
have the same amount of trouble as the man who turns them out 
and leaves them. Thecattle will soon get accustomed to their range 
and are more likely to stay where they are located. 

Q. If the cattle were turned out in this Sheep Creek basin in the 
fall of 1880 and scattered along in the basin where the feed was 
good, and the hills being pretty high on this side, and a west storm 
came up the opening of this valley, the cattle would naturally tend 

in this direction before the storm (indicating) ? 
771 A. I do not think they would go up that way. 
Q. Not if the wind was blowing up this stream you do not 
think they would go before it ? 
A. They might have done so. 


(Further references to map and conversation.) 


Henry G. Hay, called on behalf of the defendant, testified on oath 
as follows: 


Direct examination by Mr. Wricut: 


Where do you reside ? 

Cheyenne. 

. How long have you lived there? 

. Between 15 and 16 years. 

W hat is your business ? 

Stock-raising and banking. 

Where is your range ? 

. On the Laramie river, mouth of Chug, and extending from 
there to Cottonwood. | 
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: pe you acquainted with that country up there? 
am. 
. When did you first locate in that country with cattle ? 
. In the fall of 1882. We bought cattle already located. 
Whose property did you purchase ? 
. The first purchase was from John S. Collins. 
Have you any profession other than you have described ? 
. Iam asurveyor by profession; came to this country in 1870 
‘as United States deputy surveyor, and surveyed a good deal of this 
a country under question. 
Q. Will you take this stick and point out to the jury just what 
portion of the couatry you surveyed on the map, if any of it? 


Pe >POr>OPO 


(Witness referred to map at some length.) 


Q. Describe to the jury the character of the country over which 
‘you traveled at that time. 


772 (Further reference to map by witness.) 


Q. What sort of outfit had you with you? 
ate A. Three two-mule teams. 

Q. Did you get your wagons over that road ? 

A. I think we were three days in making that 12 miles; we upset 

every wagon two or three times. 

Q. Did you deflect from that line and go over the country to the 
ee north and south? 

A. Yes. We divided into parties and went all through the hills 
trying to find a road there, and while I was idle myself I was around 
through there hunting. 

Q. State to the jury what experience you have had in the cow- 
business—in handling cattle. 

A. I started into the cattle business originally i in 1871, in the fall, 
and ran cattle through the winter of 1871 and ‘72, and sold out and 
went into the sheep and horse business and continued in that busi- 
ness until 1882, when I went into the cattle business, and since then 
we have devoted ourselves exclusiv ely to cattle, though i in the mean- 
time we handled cattle. 

Q. From your knowledge of this country and cattle state whether 
or not it is possible for a herd of cattle to drift through this portion 
of the country (indicating). 

A. They might get through in the summer. 

Q. In the fall of the year, after a fall of suow 16 or 17 inches in 
depth on the level, would it or not be a passable or possible for cattle 
to drift through it ‘then ? 

A. It would not. 

Q. Are you acquainted with the trail running north and crossing 
the Laramie, starting from Collins’ cut-off and —s eastwardly 
of Laramie Peak? 

A. There was no trail there in that country ; I was right east of 

Laramie Peak in that canyon in August, 1882; there was a 
773 ~~‘ trail down there at the head of that canyon where they 
dragged lumber out to Fort Laramie. 
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Did you pass south of this trail ? 

No. 

North of it? 

Yes, sir. 

What is the character of that country over which you passed ? 
. Very broken; the valleys are very precipitous and rocky, and 
ery little feed. 

. How is it as to gulches and ravines ? 

A. Ver y bad. 

Q. And as to the entrance to those gulches are they steep ‘ 2 

A. Generally perpendicular, very little soil, mostly gravel, and 
granite boulders. 

Q. After a snow storm, from your knowledge of this trail, state 
whether or not it would be possible for a herd of cattle — drift over it. 

A. From where you started with the stock, the distance being 
short, it might be possible for some to get through ; I do not think 
a herd of cattle would go through and come out with the same 
number that went in if turned loose at the saw-mill; they might 
do it. 

Q. But starting here (indicating) how would it be? 

A. I do not think it possible. 

Q. State as to the character of the country lying east of Yankee’s 
ranch. Are you acquainted with that ? 

A. Yes; Yankee’s ranch being a point 40 miles north of Rock 
Creek. 

Q. It is 30 miles north of Rock Creek. Have you been through 
this country (indicating) ? 

. Yes. 

Q. What kind of a country is it? 

A. It is an elevated plain, more or less accessible from the west 
side on account of the slope towards the westwards, but it is a very 
elevated plain, with a good deal of broken country around; you get 
plain 4 or 5 miles, and then a canyon almost impassable; there is 

considerable grass on that elevation, but cut up by canyons; 
774 ~=it is difficult to get across. 
Q. What is the character of the east face of those hills? — 

A. The upheaval is from the west ; it ison theslope; you go down 
several hundred feet more, the Laramie plains side being several 
hundred feet higher than the Fort Laramie side. 

Q. From your knowledge of this country is it possible for a herd 
of cattle after a snow-fall I have described to drift across that coun- 
try? 

A I should say not; not across the country indicated there, 
surely. 
. Are you acquainted with the BP ranch, on the Laramie river? 
Yes, sir. 
. Who was the owner of that ranch ? 
The Milwaukee and Wyoming Investment Co. 
. Is that in the neighborhood of your ranch? 
Yes; it is on the lower end of our range; we claim that coun- 
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try down to Deer creek ; they use it as a hay ranch and have but a 
small bunch of cattle and we claim the range. 

Q. Are you acquainted with the country between the BP ranch 
and the head of Cherry creek ? 

A. Yes. 

Q. And the country lying south of the BP ranch and between 
Goshen’s Hole and Chugwater? 

A. Yes. 

Q. Have you ever ridden over the country; and, if so, how much? 

A. I have sectioned almost the entire country there; I also ran 
the exterior boundaries of the Fort Laramie military reservation. 

Q. State if in the month of December, 1880, a bunch-of cattle 
consisting of 10,000 or 12,000 head had been crossed over the Lar- 
amie river at that place in a storm blowing from a northwesterly 


.directiop and sufficient to drift cattle where would they drift to. 


<A. Into Goshen’s Hole. 
775 Q. What, if any, obstacles would be in their way of turn- 
ing to the south and leaving Goshen’s Hole to the east of 
them? : 
A. They would naturally would go into some shelter? 


Objected to. 


In going directly south they would get on the elevated plain, which 
is surrounded on both the east and west by precipitous bluffs; it is 
a plain that is very much exposed—almost entirely level and not a 
tree or a track on it. 

Q. How far would they have to travel without water on that 

lain? 
' A. Unless they took into the head of Fox creek, and then they 
would go into the Hole, they would have to go 40 miles. 

Q. Without water? 

A. Yes, sir. 

Q. In order to avoid Goshen’s Hole what direction would they 
have to take leaving Goshen’s Hole on the east? 

A. They would have to bear a little west of south. 

Q. In going in a southeasterly direction from the BP ranch what 
obstacles would they meet to going into the Hole? 

A. They would not strike any; they would go right over from 
Deer creek to Cherry creek and into the Hole that way; if they were 


_ turned loose at 6-Mile ranch the natural tendency would be to Deer 


creek and Cherry creek and the Hole. 

Q. Are you acquainted with Goshen’s Hole? 

A. Yes; I am very familiar with it. 

Q. How long is it? 

A. North and south the greatest distance from the Platte would 
be from 30 to 55 miles. - 

Q. From northwest to southeast; it does not lie due north and 
south ? 

A. No; 60 miles. 

Q. Explain to the jury the surroundings of Goshen's Hole and 
how it is formed. 


‘ 
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776 (Witness did so by references to the map with a stick.) 


Q. How wide is the gap? 

A. Horse Creek gap, from 8 to 12 miles. 

Q. What is the character of the country lying due south from 
Horse Creek gap and west of there as to obstacles in the way of hills? 

A. Going due south from there towards Pine Bluff station is all 
broken country. 

Q. Where does Punkin creek head ? 

A. It heads in Nebraska just east of our territorial line of ‘Wyo- 
ming: I! am not familiar with it. 

Q. What would be the natural drift of cattle in a northwesterl y 
storm coming out and ieaving Goshen’s Hole? 

A. They would naturally go southeast. 

Q. That is, to Punkin creek ? 

A. If the storm struck them far enough out they would be more 
liable to go out at Punkin creek ; they could not go out before they 
got to Punkin creek. 

Q. You are not acquainted with the country south of Punkin 
creek ? 

A. No, sir; only from the U. P. road ; you could see what the 
character of the country is. 

Q. You have not been down Punkin creek ? 

A. No, sir. 

Q. Have you ever been on the La Fontaine? 

A. I never have. 

Q. How far north have you been on the road from Rock Creek to 
Fetterman ? 

A. That I do not know, because there was no road when I was 
there; but I think I must have been along there 10 or 12 miles. 

Q. State whether or not it is possible for cattle to come down the 
North Laramie river from Yankee’s ranch to the plains. 

A. No, sir; not to go down through the hills. 

Q. How is it as to the Big Laramie river? 

A. That is impassable. 

Q. Have you ever been up Cottonwood creek to its head ? 

A. No; not quite to the head; I have been around here 
777 ~— (indicating) near the head of those hills there. 
Q. What is the character of those hills? 

A. Very broken; it is almost impossible for a man on foot to get 
from this Collins cut-off to Laramie Peak. 

Q. Why is it impossible ? 

A. On account of the canyons, the steep walls of the canyons, 
Laramie Peak is much higher than the surrounding country. 

Q. What is the elevation of Laramie Peak ? 

‘A. 11,000 feet. 

Q. What is the elevation of the hills you have described in there ? 

A. This peak (indicating) we made about 10,200 feet; not much 
lower than Laramie Peak; perhaps 700 or 800 feet. 

Q. That is the country lying to the southward of Laramie Peak ? 

A. Yes,sir; and that point is just 6 miles south of Laramie Peak. 
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Q. How is the country lying between the North Laramie and the 
Big Laramie south of the Collins cut-off ? 

A. It is very broken ; the canyon of the Laramie is probably 500 
or 1,000 feet deep ; in other places 300 or 400; in some places the 
river is against the wall on either side. 

Q. Describe the country between the point that you indicated 6 
miles south of Laramie Peak and Laramie Peak. 

A. That is the country I have described as exceedingly broken ; 
it is fully as rough as anything in the mountains round Denver. 


Cross-examination by Mr. Macon: 


Q. When did you make your explorations in there? 
A. In the summer of 1871. 
Q. Have you been in there since? 
A. Yes; near Laramie Peak in 1882. 
Q. How far east of the Peak ? 
A. Right up to the foot of the rock. 
778 Q. Show the jury your road. 


(Witness explained on the map.) 


Q. Did you go to the foot of the peak from the mill ? 

A. It is almost at the foot of the peak. 

Q. How far from the foot of the peak actually ? 

A. You may say the foot of the peak comes right down there. 

Q. If a line were extended from the crest of the peak down to the 
level of this saw-mill, how far would the two points be apart ? 

A. Probably two and a half miles; that is only a guess. 

Q. Have you ever traveled this road (indicating 7) ? 

A. No. 


(Further references to map and conversation by counsel and wit- 
ness. ) 


2. How long were you in there in 1882 ? 
. Two or three days. 
Q. What were you doing ? 
A. Just out on a hunt more than siveliing else. 
Q. You were looking out more for game than roads ? 
A. Yes. 
ee How much of that country did you actually go over on foot 


n 1882 looking for game? 

A. I did not j go very much on foot. 

Q. On horseback ? 

A. I went to the Cottonwood on horseback. 

Q. When you were hunting south and east of Laramie Peak, how 
did you travel, foot or horseback ? 

A. Both ways. 

Q. How much of that country between Laramie Peak to the south- 
east or south to Laramie river did you travel over on that occasion ? 

A. Pretty much all of it. 

Q. Do you know there is a road from Yankee’s north from Lara- 
mie by the saw-mill ? 
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A. From Yankee’s to the head of Cottonwood ? 

Q. Yes, sir. 

A. No, sir. 

Q. Do you know that there is not one? 
779 A. I cannot say that there is; there was none there. 
Q. Do you say there was none there in 1882 ? 

A. No, sir; I do not say that. 

Q. You do not know anything about what trails or roads were 
made since you were there in 1871? i? 

A. No, sir. . 

Q. When did you learn that—in 1871 or 1882? 

A. 1882. 

Q. You do not know of any trail that people drift cattle over 
passing east from Yankee’s to the Cottonwood ? 

. No, sir. 

Q. And you did not know of any such in 1882? 

A. No, sir; not that way. | 

Q. Did you know of any going north of Laramie Peak ? 

A. No; I do not know of any. . 

Q. Did you hear of any in 1882? 

A. I know cattle are brought around there, but I do not know 
where. 

Q. You say you drove six-mule teams across that country south 
of Laramie in 1871 ? 

A. Yes, sir; the Collins cut-off; that is the only place any man 
could get a team through then. 

Q. And you surveyed about Goshen Hole ? 

A. Yes, sir. 

Q. Did you sectionize or township ? 

A. Both. 

Q. How far from South Laramie did you run your lines ? 

A. All through that country, more or less, down to the railroad. 
I did not do all, but there were sections where I surveyed 20 miles 
solid. 

Q. To the West of Goshen Hole there is a barrier or rim of rock 
running round from the northwest to the southeast, to the Horse 
Creek gap? 

A. Yes, sir. 

Q. And after that particular rim there is another range of hills ? 

A. Yes; on the opposite side of the divide, towards the Chug. 


(Further references to map and conversation by counsel and wit- 
ness.) 


780 Q. You were in the cattle business during what years? 
: A. I started in it in the fall of 1871, after I got through 
surveying. 


Q. How long did you continue in that business ? 

A. One year at that time. 

Q. Where did you keep your cattle? 

A. On Lone Tree creek, near the Colorado line, south of Chey- 
enne. 
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. That was a sort of plain country? 
. Yes, sir; that started in towards the head of Lone creek. 
_ How many cattle did you have? 
. 200 or 300 head. 
. How many were engaged in that business ? 
. My partner and myself. 

a. Were you in the field or was he? 

A. Both in the field in the summer and on the ranch in winter. 

In those days we had a round-up every two or three weeks. 

Q. You went out of the business, and have not been in it since 
until 1882? 

A. Yes; but we bad more or less cattle all the time. 

Q. While in the horse and sheep business how many cattle did 


FPOPrPOrPO 


you keep? 


A. I cannot tell how many; probably from 50 to 100; sometimes 
more or less. 

Q. How long did you keep it up? 

A. Until we sold it out, two years ago this month. 

Q. While in the sheep and cattle and horse business were you 
looking after that personally or were you in the bank? 

A. I did not go into the bank until 1881. 

Q. Since then you have been in the bank and have not given 
your attention to the cattle in the field ? 

A. I go to the ranch. 

Q. You go in a buggy and ride back ? 

A. I ride over the range while [am there. I do not attend the 
round-ups regularly as the foreman does. 


781 M. N. GRANT, called on behalf of the defendant, testified, 
on oath, as follows : 


Direct examination by Mr. WricuHr: 


2. Where do you reside? 
A. Cheyenne, Wyoming. 
Q. How long have you lived in Wyoming ? 
A. A little over 15 years. 
rs What is your profession ? 
A. Surveyor and civil engineer. 
Q. Are you acquainted with the country in and about Laramie 
Peak, Wyoming ? 
A. I am. 
Q. Take the stick there and point out to the jury what portion of 
the country represented by that map you are acquainted. 
. South and west of Laramie Peak. 
How far south ? 
To the Colorado line. 
And how far west? 
. West of the territorial line. 
How did you become acquainted with that country? 
. Making plans. 
. Where did you make them? 
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A. All round Laramie Peak, in the spring of 1881. 

(. When did you make them west of there? 

A. In the spring of 1881. 

Q. State the character of the country lying east of what is indi- 
cated on the map as Yankee’s ranch. 

A. It is a rough, broken country, most of it; a great many 
canyons in it and some table-land. 

Q. What is the country lying round and about Laramie Peak ? 

A. It is very rough in there—that is, south and west of it. 

Q. Are you acquainted with the trail running north from the 
Collins cut-off? 

| A. Yes, sir; up to this point (indicating). 
782 Q. Are you acquainted with the Collins cut-off? 
A. No; not all of it. 

Q. Describe in detail and with particularity that country lying 
east of the Yankee ranch and to the Laramie. 

A. Portions of it are high table-land, and generally it is rough 
and broken with mountains. | 

Q. Is it or not difficult to pass through it? 

A. Yes; it is, very. 

Q. Can one go through that country with a wagon ? 

A. I never found a place where I could go through it with a 
wagon. In sectionizing the country in there we had to make our 
camp a long distance from our work. We got in there by going in 
on this trail (indicating); that is the only place I know where we 
can get in there. 

Q. State whether or not it is possible for cattle to drift across that 
country lying east of the Yankee ranch after a fall of snow of 16 or 
17 inches. 

A. I should not think it was. 

Q. From your knowledge of the country lying north and in and 
about Lamarie Peak, would it, under these circumstances, be pos- 
sible for cattle to drift through that country ? 

A. Under those circumstance I do not think it would with snow 
on the ground. 

Q. How would it be along that portion of the ground you are ac- 
quainted with lying about the Collins cut-off? 

A. There is a pass that runs through here (indicating) ; it is the 
only place I know of that they could get through. 

Q. And you do not know the character of the country north of 
the North Laramie? 

A. No; except I have traveled over this road (indicating) a num- 
ber of times. 

Q. Have you been at the head of La Fontaine? 

; A. Yes. 
783 Q. Have you been down it? 
A. No, sir. 

Q. What is the character of that country up there as far as you 
have been ? 

A. East of the road it is very rough ; west it is not so rough. 

Q. Which way does the La Fontaine run ? 
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A. Northeasterly. 

Re What time in the spring of 1881 did you begin surveying in 
there ? 

. The latter part of April or first of May. 

. Did you find any snow up there? 

. There were large drifts of snow in the gulches. 

. In that country state whether you found any dead cattle. 

. I did; I saw a great many. 

. Where? Point out on the map. 

. Principally in the gulches; most of the dead cattle I saw were 
through this country here (indicating), from here to the Big Laramie 
canyon, and down the canyon for a short distance (indicating); a 
distance of about nine miles is where I saw the most; I also saw 
some dead west and north. 

Q. Where did you find these dead cattle; what places? 

A. Principally on the streams and in the canyons. 

Q. Describe how thick they were—how many of them. 

A. In some localities half a dozen in a space of 200 or 300 feet. 

Q. How close together would they be, those bunches? 

A. I do not know; in quite a number of places where the sides 
of the hill were steep they had lost their footing and rolled down 
the canyon; I saw a great many in bunches that way. 

Q. Could you estimate from the number you saw and the inspec- 
tion that you made how many dead cattle there were in that 
country ? 

A. Over what territory ? 

Q. Over the territory you pointed out. 

A. In traveling over all that country I saw quite a number of 

thousands. 3 
784 Q. Did you see any on Sheep creek ? 

A. Isawa few; I do not know what portion of Sheep 
creek. I was not far up that creek, perhaps not over 6 or 7 miles. 
Did you see any dead cattle on Sheep creek ? 

. Yes. 

State whether a good many or not. 

. I did not see as many there as in this section (indicating). 

. Did you know what kind of cattle they were? 

No; [ do not know that I did. 

Could you tell whether they were Texas cattle or Western cat- 
Do you know the difference ? | 

Yes; I know the difference, but my impression is that most of 
those I saw were native cattle. 

Q. Such cattle as there is in Wyoming? 

A. Yes, sir. 

Q. Did you look at the brands on any of those cattle ? 

A. No, sir. 

Q. What difficulty did you encounter from those dead cattle, if 
any ? 

A. The difficulty of finding water fit to drink; that was what 
drew my attention to them. 
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Q. You did not go back to look for dead cattle in other gulches, 
only those on your road? 

A. No, sir. 

@. Notice any stench arising from the carcasses ? 

A. Yes. 

Q. How general was that over the country you traversed ? 

A. It was over all the country I passed through. 

Q. Did you see any of those dead cattle up the side draws, up the 
streams or gulches? 

A. Yes, sir. 

Q. About the same number up those? 

A. Not as many. 


Cross-examination by Mr. Macon: 


Q. Did you say you had been in the cattle business to any ex- 

tent ? 
A. No, sir; surveyor. 

785 Q. Never were engaged in the cattle business ? 
A. No, sir. 

Q. Don’t know much about the habits of cattle ? 

A. I have been in the country over 15 years, and in my business 
have seen a good deal of cattle and cattlemen. 

Q. As you run lines through the country vou run them through 
herds of cattle ? 

. Yes, sir. 

And your only experience is from observation ? 

Yes. 

. Never handled them yourself? 

. No, sir. 

Never interested yourself to learn their habits ? 

Yes. 

. You do not know whether a cow will go where a horse will go 
or otherwise ? ) 

A. No; except taking a common-sense view of it. 

Q. Are you aware that cattle will go voluntarily where no man 
can ride a horse? 

A. I am not. 

Q. Have you ever been through that country but the one time 
in your survey expedition ? 

A. Yes, sir. 

Q. What were you engaged in then ? 

A. I have been through there locating ranch claims for parties 
and on prospecting trips and hunting trips. 

Q. How many times have you ever been in that country, from 
Yankee’s westwards towards the foot of Laramie Peak ? 

A. I passed over the stage road there quite a number of times, 
and I do not know how often I have been in there. I was in there 
in 1877—I think it was prospecting. 

Q. I mean this direction from Yankee’s over towards this country 
here (indicating on map) ? | 
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A. I never was on the east side of Laramie Peak, only south and 
west. 


(References to map and conversation.) 


(. Are you aware that from Yankee’s, in this direction, 
786‘ there was in 1881 a trail over which cattle could travel to- 
wards this point? 
A. I was aware there was a trail in there, but I did not know cat- 
tle had gone over it. 


(Further references to map.) 


Q. Were you running section lines or township lines ? 

A. Both. 

Q. The large percentage of cattle were found in this region (indi- 
‘cating) ? 

A. I saw more in there. 

Q. On that trip in 1881 how high above this river did you run 
the township lines? 

A. I did not run any township lines, but section lines. 

Q. How far is it from Laramie Peak to this ranch, about ? 

A. Something over six miles. 

Q. It is not so far as it appears on this map; this map is made 
on a large scale? 

A. It looks to be. 

Q. Did you ever travel up this trail (indicating) ? 

A. No, sir. 

Q. Know nothing of the country up there ? 

A. No, sir. 

Q. Did vou ever see the saw-mill spoken of? 

A. No, sir; know nothing about it. 

~Q. You did not notice the brands on any of those cattle? 
A. No, sir. | 


Mr. Harry Perrier, being duly sworn, testified as follows: 


Direct examination by Mr. RHODEs : 


Where do you reside? 
On the Arkansas. 
. What is your business? 
. Handling cattle. 
. How long have you been engaged in the business ? 
A. 14 years. 
787 Q. Where principally ? 
A. Round this section of country. 7 
Q. In the State of Colorado ? ; 
A. Yes, sir. 
Q. State whether you are acquainted with the different brands of 
cattle, Texans, &c. 
A. Yes, sir. 
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Q. Are you able to distinguish them when you see them, one from 


the other ? 

I am. 

Where were you during the fall of 1883? 

Working for Mr. , driving beef to Denver. 

Where from ? 

From this section of country—Ernest, Craniner, Bloomfield. 
. Do you know where the C7 ranch is located ? 

. Yes, sir. 

Were you there in the fall of 1883, and what was your business ? 
. I took a bunch of beef. 

. From what herd ? 

. C7 herd. 

. Where was that herd at that time ? 

. On the Muddy. 

. At what ranch? 

. Mr. Bloomfield’s. 

. State whether the herd of cattle was rounded up at that time. 
. Yes, sir. 

_ Where were they being held ? 

. In the pasture. 

. The pasture in connection with the C7 ranch ? 

. Yes, sir. 

Did you see that bunch of cattle? 

. I did. 

Did you have anything to do with them? 

. Yes, sir; I cut the beef out. 

_ How many beef did you cut out? 

. Between 450 and 475. 

. State what was done with this beef that you cut out. 

. They were left at Mrs. Mack’s. 
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Mack’s? 
A. Dave Downing. 
Q. And yourself? 
A. Yes, sir. 
Q. State whether or not in that bunch of cattle thére were 
788 any Oregon or Western cattle ? 
A. I did not see any. 
Q. If there had been such cattle in the bunch you would have 
seen them ? 
A. I think I would. | 
Q. Were there any cattle branded with a bar on the right side ? 
A. No, sir. 
Q. Were there any cattle in the bunch branded with a T on the 
left side? | 
A. No, sir. 
Q. Did you examine and have brought to your notice the herd 
from which this beef was cut ? 
A. Yes, sir. 


Who helped drive them from the C7 rancn over to Mrs. 
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Q. Were there any Uregon or Western cattle in that bunch from 
which these were cut? 


Ne; 
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. No, sir. 
. Were any branded with T on the left side? 


No, sir. 

Bar on the right side? 

No, sir. 

What was afterwards done with that bunch of cattle? 

Taken to the Arkansas river. 

Who had charge of Mr. Bloomfield’s herd at that time? 

Sam. Monk. 

Did you go to the Arkansas with them ? 

No, sir. 

State what cattle you drove into Denver, if any of those 


' T drove the beef—all that was fit for beef. 


What was done with the cattle Jeft at Mrs. Mack’s ? 


. Driven to Denver afterwards. 


Did you help to drive them ? 
Yes, sir. 
Who was with you? 
Jack Lyons. 
They were driven to Denver in two bunches ? 
Yes, sir. 
The first time you left the C7 ranch with all of them ? 
No, sir; we left part of them at that ranch. 7 
And drove the other part where to? 
To Mrs. Mack’s and to Denver. 
How far is that from the C7 ranch ? 
A. 35 miles. 
Q. You afterwards went back with Mr. Lyons to Mrs. 
Mack’s and got the other cattle? 
Yes, sir. 
Were there any Oregon or Western cattle in either bunch ? 
No, sir. 
Any cattle branded T or bar? 
No, sir. 
Where did you commence work in the spring of 1884? 
C7 ranch. 
On what round-up? 
On the eastern round-up. 
What were you engaged in doing? 
Working fcr Mr. Blootafield ; acting as foreman; gathering 


C7 and SS cattle. 


POP OPO: 


How many did you find in this section of country in 1884 ? 
About 480 head. 


. What cattle did you gather in 1884? 


Bar SS, C7, and SD bar cattle. 


. Any Oregon or Western cattle ? 


No, sir. 
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Q. You were epeeentectss the company of which Bloomfield is 
foreman or manager ? 

A. Yes, sir. 

(. Did you gather any Oregon or Western cattle? 

A. No, sir. 

Q. Were there any such cattle on the range? 

A. I did not see any. 

Q. Did you gather any cattle with bar on the right side ¢ 6 T on 
the left ? 

A. No, sir. 

Q. Did you ever have — to do with the Bloomfield cattle before 
cutting beef in 1883 ? 
. | have worked on that range. 
When ? 
. In 1880, the last time. 
. But not afterwards? 
No, sir. 
. Until you went out after this beef? 
. Yes, sir. 
- You were there with the round- -up in 1884; afterwards where 
did you go? 

A. To the Arkansas river. 

Q. In whose employ. 

A. In the employ of the Arkansas Valiey Land & Cattle Co. 
790 Q. And where have you been engaged ever since? 
A. For the company. 

. What have you done with their cattle in the fall of 1884 ? 
. I was acting as foreman gathering beef. 
How many men did you have under you? 
15 men. 
What country did you gather beef over in 1884? 
. The Arkansas river, Sandy, Horse creek. 
Was it over the range of this country ? 
Yes, sir. 
Have you seen and are well acquainted with the cattle of this 
company ? 

A. Yes,sir. | 

Q. Do you know them all? 

A. As well as any man can. 

Q. State how many beef were shipped out of that herd in the fall 
of 1884. 

A. I could not say exactly how many head; something like 
1,500. 

Q. State whether or not there were any of these beef cattle shipped 
last fall which were Oregon or Western cattle. 

A. No, sir. 

Q. Was there any cattle shipped—any cattle of the company, as 
you know them ; Oregon or Western cattle? 

A. No, sir. 

Q. What, if anything, did you have to do with those cattle during 
last winter ? 
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A. Drove them back off the river; crossed a good many across 
the river to the south side of the Arkansas. 

Q. State how many cattle you crossed the Arkansas last winter. 

A. I should judge about 18,000 head. 

Q. Were any of those cattle Oregon or Western cattle? 

A. I do not think they were. 

Q. Do you know from whom the company purchased cattle be- 
sides Mr. Bloomfield ? 

A. Holly and Sullivan. 

Q. Do you know how many cattle were purchased by the 

company ? 
791 A. No, sir. 
Q. State what brands the cattle of the company had on 


them. 
‘ A. Bar SS. 
(Q. Where is the bar as to the SS ? 
A. On the shoulder. 
Q. In front of the SS? 
A. Yes, sir. 
Q. State if those cattle have any bars on the right side. 
A. A few cattle; yes, sir. 
Q. How were they branded ? 
A. BarSS. 
Q. I am speaking of the right side of the animal. 
‘A. There is a bar on the right loin of some of them. 
Q. What cattle are they that are branded in that way? 
A. Cattle that Holly turned over to the company. 
Q. The Holly cattle? 
A. Yes. 
Q. State what proportion of the Holly cattle had a bar brand on 


the right side. 
A. I could not say how many; not a great many. 
Q. Could you state what proportion of them had a bar on the 
right side? 
A. No, sir; I could not. 
Q. State whether any of the Holly cattle had T on the left side? 
A. Yes, sir. 
Q. Do you know what cattle they were—where they were got 
from ? 
A. From the mountains. 
Q. Are those cattle branded in that way—Oregon or Western 
cattle ? 
. No, sir. 
. What kind of cattle are they ? 
. Native cattle. 
Not Texas ? 
. No, sir. 
Are not some of those cattle pretty large cattle ? 
. Yes, sir. 
You were not present when the Holly cattle were turued 
9 


A. No, sir. 
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792  Cross-examination by Mr. Macon: 


Q. The first time you ever worked out on the ranges, the C7, Er- 
nest, Metcalf, Cranmer, and Mill Iron ranges, was in 1870? 


A. I worked there before. : 

Q. The last time you worked before 1883 was in 1880? 

A. Yes, sir. 

Q. Where had you worked prior to 1880 most of the time ? 

A. For Mr. — and on the round-ups. 

Q. How long have been in the cattle business? ys 

A. 14 years. 

Q. You wentin the fall orsummer of 1883 to work for Mr. Bloom- 
field ? 

A. No; I was working for then. 

Q. He was dealing in beef? 

A. Yes, sir. 

Q. And you were driving them for him ? 

A. Yes, sir. 


Q. And in that season he bought some 450 or 475 from Bloom- 
field ? 
A. Yes, sir. 
Q. From Bloomfield or the defendant company ? 
A. From Bloomfield and Tillett; Tillett was acting as agent for 
the company. 
Q. Did those cattle have the SS bar on them ? 
. Yes, sir; the majority. 
. As well as the C7? 
. Yes, sir. 
. You found them in the pasture? 
. Yes, sir. 
What time of the year did you go out to hunt them ? 
. September. 
Did you find them in September in the pasture ? 
Yes, sir. 
What time of the month? 
. In the latter part. 
How many cattle were in the pasture then ? 
. About 3,000. | 
All of them C7 or SS? 
A. There might have been a few strays and Hash-Knife. 
Q. Did you see Hash-Knife on any of them? 
A. Yes, sir. 
The Mill Iron brand on any of them ? 
Yes. 
How many ? 
. I could not state. 
. Did you see any other cattle that had brands on that you have 
forgotten ? Do you recollect that there were cattle there the brands 
of which you cannot now remember ? 
A. I do not think there were any cattle there that I do not re- 
member. 
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Q. Can you repeat what brands you saw there? 

A. I think I can. | 

Q. Tell us what brands were on the C7 or the SS bar cattle besides 
this SD bar; did they have the C7 or SS bar ? 

A. No, sir. 

Q. On the cattle that had the SS bar or the C7, what other brands 
had they? Take the steers branded C7 or the SS bar, what other 
brands besides those brands were on those cattle ? 

A. I do not know that there was any. 

Q. Do you know there were no other brands besides those ? 

A. Yes, sir. 

Q. You know there were no other brands? 

A. Yes. 

Q. Then the cattle Bloomfield had bought before he sold to the 
cattle company had no other brands than his own ? 

A. SD bar. 

But you said the SD bar did not have the C7 on? 
. I guess all his cattle had the C7 on. 
. Then the SD bar did have the C7 on? 
. All that was tallied. 
What other brands did the SD cattle have on besides C7? 
What were turned over to the company had SS bar. 
. What other brands had those cattle on? 
A. I did not see any. 

794 Q. Do you say they did not have any on ? 

A. I could swear I did not see any. 

. Will you say now positively they did not have any on except 


the three brands? 


OPOPOPO 


A. Yes, sir. 

Q. You swear to that, will you? 

A. Not that I saw. 

Q. Whose were the SD cattle before Bloomfield bought them ? 

A. Stewart’s. 

Q. What were the old range brands on them ? 

A. SD. 

Q. Those were not the old ranch brands; had they not some old 
Texan brands on them? 

A. I think the Texan were all gone out. 

Q. When did Stewart buy his cattle ? 

A. In 1877. 

Q. And in 1888 the old brands were all expired ? 

A. I saw no brands on them except the SD brand. 

Q. Did you see any in 1880? 

A. Yes. 

Q. Did you see any in 1879, 1873, and 1877? 

A. Yes, sir. 

Q. Do you remember those early cattle having other brands on 


them besides what he put on them? 


A. No, sir. 
Q. Did he get them all with the SD brand on them ? 


A. Not that I know of. 
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Q. Did any other cattle besides the SD cattle which had the C7 
and the SS bar have any other old range or ranch brands on ? 

A. Not that I know of. 

Q. Those cattle that Bloomfield bought between the time he went 
into the business and the time he sold out never had any brands on 
besides his? 

A. They probably had brands on, but I did not notice them. 

Q. Will you swear there was not a T on some of them ? 

A. I did not see any T. 

@. Do you mean to say you did not see any ? 

A. I do not remember seeing any T. he 
795 Q. You do not remember the other old ranch broad ' ? 
A. No, sir. 

Q. And you do not remember anything about the bar any more 
than the old ranch brands? 

A. I saw no cattle with a bar. 

Q. Don’t you mean, now, to say you do not remember seeing 
them ? 

A. I do not remember seeing them. 

Q. How many of those cattle in that pasture had bende on the 
right side? 

A. I do not recollect seeing any. 

Q. Don’t you know that a good lot of Bloomfield’s cattle had 7C 
on one side and C7 on the other ? 

A. I do not recollect of our having any of those kind of cattle. 

Q. You rode among 3,000 in the cattle pasture ? 

A. Yes, sir. 

Q. And they were mostly Bloomfield’s or the company’s cattle ? 

A. Yes, sir. 

Q. You have no recollections of seeing any cattle there branded 
on the right side? 

A. Not that I paid attention to. 

Q. If the bar had been on the right side you might have seen a 
good many cattle and not seen the bar at all ? 

A. There might have been one or two of them there I did not 
see. 

Q. You did not see any C7 with 7C on the right side? 

A. I do not recollect any. 

Q. I will ask you whether or not you were more likely to forget 
the 7C as to forget the bar on the right side. 
. No, sir. 
You are working for the Arkansas Company now ? 
Yes, sir. 
. Have been since the spring of 1884? 
. Yes, sir. 
You say you know their cattle? 
Just as I have seen them on the range. 
You do not know of any other cattle except what they bought 
from Holly and Bloomfield ? 
Pa No, sir; except Texas cattle they have bought since I was 
there. 
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Q. The Holly cattle were what sort of cattle? 


796 A. Native cattle and Texas. 
@. And Mexican and half-breeds ? 

A. Yes, sir. 

Q. A few had a bar on the right side? | 

A. Yes, sir. qy 

Q. Did you notice any large steers of Holly’s with this brand on? # 

A. Yes, sir. } 

Q. Those cattle that had T on the left side, what other brands { 
! had they ? i 

A. Bar SS and TI. . 

Q. Do you recollect any other brands on those cattle that had T? | 

A. No, sir. i 

Q. Do you recollect and JH and a big J? | 

A. No, sir. 


Q. Were there any cattle there with a JH on the same side that 
the T was on? 
z= A. No, sir; I do not recollect. 
Q. If there were any cattle got from Holly with T on, with JH 
‘ and H on the same side, you never saw any of those cattle, did 
| you? 

A. I do not recollect ever seeing any. 

Q. Among the 3,000 in the pasture you rode among did you 
notice any considerable proportion of large steers ? 
No, sir; we got all the steers that were there for beef. 
Was there any proportion of large steers among them ? 
. No, sir. 
The herd had been kept down pretty close ? 
. There were 4 and 5-year-old steers. 
About how many’ 
I could not say how many. They were mostly three-year- 


2. 


You did not leave many of the 4-year-olds in the herd ? 
No, sir. 
Nor many three’s ? 
None that were beef. 
At that season of the year the three’s and four’s are better beef 
the two’s, asa rule? 
Yes, sir. 
How many cattle did the Cattle Co. have when you first went 
working for them? 
A. I could not say. 
Q. About how many? 
. Perhaps 25,000. 
Was that before they bought any of these Texas cattle? 
. They bought Texas cattle before I went down there. 
Have they bought any new supplies since you went there ? 
. Yes, sir; last summer. 
Among the cattle you found on those ranges when you first 
went down there to work how many different brands were on 


them? 
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A. I could not state all the brands. 

Q. Can you state half of them? 

A. I think I could. 

Q. What were they ? 

A. Do you mean the company’s brands? 

Q. i mean all the brands on those cattle. Let us have half of 
them. 

A. SD bar, C7, TI, T up and T down, (unheard), CO7 cattle. 

Q. CO7? Where did they come from? 

A. Texas. ia 

Q. From the general herd ? 

A. I think Mr. Bloomfield bought them afterwards. 

Q. Tell us the balance. 

A. I cannot think of any more. 

Q. You do not think those are all, do you? 

A. No, sir. 

Q. You spoke of those cattle having a T on them, on the left side, 
as being mountain cattle? 

A. Yes, sir. 

Q. Do you know they were mountain cattle, or did somebody tell 
you? 


A. They looked like the class of cattle; I have driven cattle out 
of the mountains. 

Q. Are the mountain cattle different from the plain cattle of the 
same stock ? 

A. They are not so heavy built. 

Q. When on the plains do they show it as plainly as when first 
fresh from the mountains ? 

A. No, sir. 

Q. You say those mountain cattle were Missouri cattle ? 

A. They looked like Missouri cattle. 

Q. Did they look as if they had run down a good deal 
798 from the original stock ? 
A. They had run down some. 

Q. Are the Missouri cattle, the general range cattle, are they as 
good and as large and broad as the Oregon cattle? 

A. No, sir. 

Q. They are not as good cattle? 

A. Not as large. 

Q. When they run down from what they were when they were 
brought out of Missouri they resemble the Oregon cattle still less, 
do not they ? 


A. Yes, sir. 
Q. Do you know anything about Chermside’s herd having been 


originally Missouri cattle and having been run down? 
A. No, sir. 
Q. These 25,000 cattle you did not see them all at any time? 
A. I saw the majority of them. 
Q. No one man sees all of a large herd of cattle like that? 
A. No, sir; not all, but the majority of them. 
Q. Is the range 250 miles square? 
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. I could not say. 
You never rode over it? 
. I have ridden over most of it. 
The larger the herd the larger the range? 
. Yes; it takes more grass. 
Have you ridden over that range ? 
. Yes; all over the SS range. 
. Then you ought to be able to give an idea of the dimensions 
of that range. 

A. Probably 200 miles north and south. 

Q. How far east and west? 

A. Probably 100 miles. 

Q. You undertake to say in that herd there were no Oregon cattle 
and none branded T on the left side and bar on the right? 

A. Not that I noticed, except those that I mentioned. 

Q. All you know about the T cattle being mountain cattle is 
what somebody told you? 

A. Yes, sir. 

Q. And about the bar cattle being Holly cattle is what 
799 somebody told you? 
A. Yes, sir. 

Q. Were not the bar cattle large rough-boned cattle like the 

Oregon cattle? 


OPOPOPOp> 


A. No, sir. 

Q. Were they half-breeds ? 

A. They were mountain cattle. 

Q. The bar cattle? 

A. They were a mixed class of cattle. 

Q. Texan, half-breed, and Mexican ? 

A. Yes, sir. 

Q. Ever notice any cows with that brand on? 

A. Yes, sir. 

Q. And you classify them as mixed lot of cattle, so far as stock is 
concerned ? 

A. Yes, sir. 

Q. You said the bar was on the loin? 

A. Yes, sir. 


Mr. Frank TuHompson, called on behalf of the defendant, being 
duly sworn, testified as follows: 


Direct examination by Mr. RHopss: 


Where do you reside? 

. Corona, Colo. 

What direction is that from Denver? 

. Pretty nearly east. 

. What is your business? 

The last 4 or 5 years working for the Barnes-Schaeffer Cattle 
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A. About 4 years in April, 1881. I commenced 14th of April. 
@. Where is their ranch located—headquarters ? 
A. About 3 miles below the mouth of the Muddy, on the Bijou, 
and another one on the Blood river. 
Q. How far is the ranch on the Muddy from the C7 ranch ? 
A. About 4 miles. 
@. In what direction ? 
A. North. | 
Q. Would you pass your ranch in going from the C7 ranch to 
Fremont’s Orchard ? 
A. Yes, sir. | 
800 f). Going from the Platte to the C7 ranch you pass your 
ranch? 
. Yes, sir. 
What was the brand of the cattle of Barnes and Schaeffer ? 
DT, principal brand. 
Were you on the round-ups of 1881? 
Yes, sir. 
. Spring and fall round-up ? 
Yes, sir. | 
State what outfits gathered catile with you over that range. 
The C7 outfit and most of the Running creek men. 
Do you know where Cranmer’s ranch is located ? 
Yes. 
And Mr. Ernest’s ranch ? 
. Yes, sir. 
. Do those men’s cattle range over the same range as the Barnes 
and Schaefer ? 
A. Yes, sir. 
Q. You were on the round-ups of those 2 years ? 
A. Yes, sir. 
Q. Did Mr. Bloomfield and the C7 outfit have men with the 
round-up you were with? 
A. Yes, sir. 
Q. When did the round-up commence, in the spring ? 
A. I think in May some time. 
Q. And when did the spring round-up end? 
A. In July. 
Q. Who was captain of that round-up? 
A. Two or three men, I think, were captain during the whole pe- 
riod—Lovel, for one, and Dutch John ran one outtit. 
Q. Do you recollect the round-up that ended at the mouth of the 
Beaver? 
A. Yes, sir. 
. Was Dutch or John Luke captain in that that ended there? 
. I do not remember. 
. State who was on the range as foreman for the C7 outfit. 
. Pierre Legrange. 
. State what calvey cattle were put in. 
A. Into the general calvey up to the time we struck the 
801 head of Beaver, and then the Hash-Knives and Mill Irons 
dropped off. 
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Were you assisting them ? 

Yes, sir; I traveled with the wagon. 

I understand the C7 outfit had a wagon. 

Yes, sir. 

And you boarded with them ? 

Yes, sir. 

Did you work promiscuously one for the other ? 


. Yes, sir. 


State what cattle were being gathered by Pierre Lagrange and 
7 outfit. 

That year the SD bar, C7, and 7C cattle. 

Were you with that cal vey all the way ? 


Yes. 
To the mouth of the Beaver ? 


At the time they dropped out ? | 


Yes, sir. 
State whether you are acquainted with the different breeds of 


cattle. 


OPOPOPOP: 


. Yes, sir. 


Do you know Oregon or Western cattle ? 


. Yes, sir. 


Can you distinguish them from the natives or Texans? 


. Yes, sir. 


Were any Oregon or Western cattle gathered that year ? 
No, sir; not that I know of. 


_ State whether they were gathering any cattle branded with T 


on the left side or bar on the right side. 


A. 


Q. 
A. 


Q. 


No, sir. 

Did you havea list of their brands, soas to cut out their cattle? 
Knew them; I had no list. 

When you saw any of those cattle you would gather as if for 


the Schaeffer outfit ? 


802 
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Yes, sir; just the same. 

Were you with the beef round-up ? 

Yes, sir. 

Who had charge of that round-up ? 

Dutch John most of the time. 

State whether Bloomfield’s outfit was represented. 


. Yes, sir. | 
. Who had charge of that round-up ? 


A. (Not heard.) 
Q. And you were cutting in the same? 
A. Yes, sir. 
. What cattle were being gathered that fall ? 
. C7 cattle. 
. Were they the same as those gathered in the spring? 
. Yes, sir. 
. What were you gathering cattle for then ? 


. Beef, principally. 
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Q. State whether or not the Bloomfield outfit gathered any Ore- 
gon or Western cattle. 
. Not that I ever saw. 
. Any cattle branded T on the left side or bar on the right ? 
No, sir. 
Were you with them until the beef round-up broke up ? 
Yes, sir. 
Where were you in the spring of 1882 ? 
On the round-up. js 
Gathering over this same country ? 
Yes, sir. 
State who was acting as foreman for Mr. Bloomfield. 
I think Pierre Legrange. 
. State whether or not you had the same programme you have 
cribed in 1881. 
. Yes, sir. 
Were you with the wagon that year ? 
Yes, sir. 
With the same outfit ? 
Yes, sir. 
State what cattle you were gathering in 1882. 
C7 cattle, 3R cattle, 7C cattle, and’7 bar C. 
State whether or not they gathered any Oregon or Western 
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No, sir; not that I remember of. 

Did they gather any T cattle ? 

No, sir. 

Any cattle branded with bar on the right side? 

. No, sir. 

Were you with the round-up in the fall of 1882? 

Yes, sir. 

Do you know what was being done then with Mr. Bloomfield’s 
e? 
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A. Yes. 
803 Q. State what it was. 

A. I worked with the outfit right along until they crossed 
the mouth of the Beaver. We worked up Muddy and down Beaver. 
I gathered, and we cleaned the cattle up and turned them in the 
pasture. 

Q. State whether in that herd turned in the pasture there were 
any such cattle as I have spoken of—Oregon, or Western, or T on 
the left side or bar on the right. 


A. No, sir. 

Q. Did you see those cattle as they were turned into the pasture ? 
A. Yes, sir. 

Q. And after they were turned into the pasture ? 

A. Yes, sir. 

Q. Did you ride through them ? 

A. Yes, sir. 

q. If there had been such cattle should you have seen them ? 
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A. Yes, sir; certainly ; we were cutting beef out of the pasture at 
the same time. 
Q. What was done with those cattle turned in that pasture that 


fall ? 
A. I think they started to the Arkansas with them and turned E 


them loose near River Bend ; a snow storm struck them. 


Q. Were you present at the branding of those cattle ? 
A. No, sir. 
| Q. Were you on this same range in 1883 ? 
« A. Yes, sir. 
: Q. Who then was acting as foreman for Mr. Bloomfield ? 
, A. Sam. Monk. 
Q. Do you know a man by the name of Wagers? 
: A. Yes, sir. 
Q. Was Mr. Wagers with that round-up in the fall of 1882? 
A. Yes, sir. 
Q. Do you know of his gathering any Oregon or Western cattle 


a 


and putting them in your calvey ? 
AN A. I do not. 
| Q. Should you have known it if he had done so? 

A. Yes, sir. : 
Q. What was Mr. Wagers doing with the round-up ? 

i | A. He was working for Mr. French. 

804 Q. Was he calveying with you? 
“| A. He was working right along with the outfit and board- 
ing in the same wagon as myself. 
Was he boarding with Mr. Bloomfield’s wagon ? 
. Yes, sir. 
And he did not put any such cattle and put in the calvey ? 
Not that I ever saw. 
In 1883 you say Monk was running the outfit? 

Yes, sir. 
Did you gather again over the same country ? 
. Yes, sir. 
Were you there during the spring and summer round-up ? 
Yes, sir. 
. And the fall round-up? 
Yes, sir. 
. In 1883 what cattle were being gathered by the Bloomfield 
outfit? 

A. The SS, C7 cattle, and 3R cattle. 

Q. Did you again help as you had the previous year? 

A. Yes, sir; I worked right along with the outfit. 

Q. Is it not a fact that each of those three years you boarded at 
the same wagon and helped to handle their cattle as well as your 
own? 

A. Yes, sir. 

Q. Do you know what was done with the cattle gathered up dur- 
ing the summer and fall of 1883? 

A. I believe they were put in the pasture there, and I am sure 
they started south with them. 
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Q. Did you see them in 1883 after they were put in the pasture? 
A. Yes, sir; I was in there looking for strays. 
. Were you there at the time the C7 were branded in 1883 that 

were not branded the fall before? 

A. No, sir; I was not present. 

Q. Did you help to round up before they started to the Arkansas? 

A. Yes. 

Q. Were there any Oregon or Western cattle? 

A. No, sir. 

Q. Any cattle branded T on the left side? ! 

A. No, sir. . 

Q. Bar on tke right? 

A. No, sir. 
805 Q. If there had been such cattle there would you have 
seen them ? 

A. Yes, sir. 

Q. You did not go to the Arkansas with them ? 

A. No, sir. 


Cross-examination by Mr. Macon: 


Q. You did not consider anything strays that had C7 or SS bar? 

A. No, sir. 

Q. If you saw those brands on you passed right on without look- 
ing for other. brands? 

A. A person looking through them if there had been strange 
brands on them I should have noticed them. 

Q. Did not the cattle owned by Bloomfield from 1877 to 1883 have 
any other brands besides C7 or 7C ? 

A. Yes, sir. 

Q. What were they? 

A. There were several. 

Q. When you looked that herd over in the fall of 1882-83 to 
get out your own cattle from that pasture, when you saw the C7 or 
the 7C or the SS bar, you paid no attention to the other old brands 
at all? 

A. Yes; if I noticed any brands I would be apt to notice strange 
brands. 

Q. When you speak of strange brands you mean such brands as 
the cattle are held by and not the various old ranch brands? 

A. Stray cattle on the range. 

Q. But the old ranch brands put on by different owners from 
whom the herd might be bought, you paid no attention to at 
all ? 

A. Not particularly ; no, sir. 

Q. When you went through this herd in 1882 and 1883 you were 
looking for your own cattle—when. you saw the C7 or 7C and SS bar 
you did not look for any other brands? 

A. I could soon notice strange brands. 

Q. Did you call anything stray with his brands on? 
806 A. No, sir; I knew his. 
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. What are his old brands? 

. (Unheard.) 

W hich side were all those brands ? 

. Mostly on the left side; verv few on the right. 

He had cattle branded on the right with 7 and C both? 

Yes, sir. 

Most of his cattle were branded that way? 

. No; most of them on the left side; those branded on the right 
were not branded on the left; there were very few branded on the 
right; before I went there his cattle run in that brand. 

Q. Have you any distinct recollection, entirely of your knowl- 
edge, of those old road brands—of the brands you saw on those 
cattle—with bar SS and the 7C, in the fall of 1882 and 1883? Do 
you now recollect whether in 1883 you saw any of those old road 
brands you have mentioned ? 

A. No, sir; I do not remember that I did. 

Q. When you say you did not see any cattle in there in 1882 hav- 
ing a T ora bar on you only mean to say now you do not remember; 
that is all? 

A. If I had seen it I should have remembered. 

Q. You are positive you did not see it or you would remember it. 

A. Yes, sir. 

Q. The same of them noticed again in 1883? 

A. Yes, sir; I should have noticed such brands. 

Q. Was there not in thespring of 1881 a large drift of cattle from 
the north into that country ? 

A. No, sir; not such a big drift that winter. 

Q. Was there a drift at all ? 

A. Very light. 

Q. You do not think there were 4,000 or 5,000 ? 

A. No, sir. 

Q. Did you ride over that range that winter to see ? 

A. Yes, sir, more or less. 
807 Q. Then when John Luke says there were 4,000 or 5,000 
he is mistaken ? 
. I do not know. 
a mean you did not see them ? 


i POPOPOPO 


. No, sir. 

I understand you to say that in the fall of 1882, after round- 
ing up for the purpose of turning over to the company, they started 
for the Arkansas and got scattered by a snow storm ? 

. Yes, sir. 
And in 1883 they also started with a herd ? 
es. 
Under Monk’s control ? 
. Yes, sir. 
Who controlled it in 1882? 
. Pierre Lagrange. 
As they branded those cattle they did not turn them loose ? 


A 
Q 
A. 
Q. Did you help Milton Russell gather any beeves that winter ? 
A 
Q. 
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Q 
A. 
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A. No, sir. 

Q. On the round-ups of 1881, 1882, and 1883 with Bloomfield’s 
outfit they gave you the C7 and 7C as the cattle to be looked for ? 

A. No, sir; nobody said a word to me about them; I was well 
acquainted with the cattle. 

Q. Did you hear Bloomfield’s men say distinctly what brands 
they were looking for ? 

A. No, sir; I did not. 

Q. When you say those were all the brands they were looking for 
you do not know much about it. 

A. Yes, sir; I know what they were looking for. 

Q. They did not tell you? 

A. No, sir. 

Q. And you did not hear them say ? 

A. I have heard the boys speaking — what they were gathering, 
and I knew what they were gathering—what they gathered and 
turned in. 

Q. You know what they gathered publicly in that round-up? 

. Yes, sir. 
Q. If they had turned in a large number of strays you 
808 would have made inquiries ? 
A. Certainly. 
Q. It would not have been safe to get away with a large crowd of 
strays in your calvey ? 
No, sir; nor a small one either. 
That was not a good place to do that? 
. No, sir. 
. When did you go on the range first ? 
The spring of 1881—the 14th of April. 
Where were you before that time? 
In Dakota. 
How do you know what drifted there in the winter of 1881 ? 
. I understood you to say the winter of 1881-2. 
I mean 1880-’1. Then vou donot know what drifted there in 
1880-’81 ? 
A. No, sir. 
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Redirect examination by Mr. RHopkEs : 


Q. You spoke about the C7 bar. Were there any bars connected 
with any of those C’s on those cattle? 
A. I noticed a bar over the C. 
Q. Make that brand as it was, the bar in connection with the C, 
and state where the C was. 
. AC on the hip and a little bar over the C. 
. On both sides? 
. On the left side. JI never noticed any on the right. 
. That is what you meant by 7C bar? 
. Yes, sir. 
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Recross-examination by Mr. Macon: 
What road brands were on the SD bar cattle ? 


. I could not say. 


They did have some? 

I could not say; I do not remember now. 
Had the 3R cattle any road brands on ? 
I think so. 


Do you remember any of them ? 


. I might recognize them if I saw them. 


Mr. JOHN GRANGER, called on behalf of the defendant, be- 
ing duly sworn, testified as follows : 


Direct examination by Mr. RHopgs: 


. Where do you live? 


On Running creek. 
What is your business ? 


. Raising cattle. 


How long have you been engaged in that ? 


. Since 1873. 


Where ? 

In New Mexico and Colorado. 

How long in Colorado ? 

Since 1878, except one year. 

What year ? 

1881. 

Were you on the range in Colorado in 1882? 

Yes. 

Where? 

Beaver, Muddy, and Republican. 

Did you hear the testimony of the witness just on the stand ? 
Part of it. 

State what country you gathered over in 1882. 

. Wecommenced down on the Republican, up the Republican, 


mn Beaver and up Muddy. 


Do you know where the C7 ranch —? 

I do. 

Do you know where Ernest’s and the Mill Iron ranch is ? 

Yes. 

Was it over that country ? 

It was. 

Who was the captain of the round-up in the spring of 1882 that 


were in ? 


I think it was John Anderson McGinnis. 

Did Mr. Bloomfield have an outfit with you ? 
I was with his outfit. 

State what cattle they were gathering. 


. C7, 70, SD bar. 


W ho were you working for? 
y £ 


. John W. Wright. 
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Q. You were traveling with Mr. Bloomfield’s wagon ? 
A. Yes, sir. 
810 Q. Calveying in the same calvey ? 
A. Yes, sir. 
. Doing any gathering of their cattle as well as your own? 
Yes, sir. 
Did they gather any Oregon or Western cattle ? 
I saw none. 
Are you acquainted with the different breeds ? 
I am. 
“ you know Oregon or Western from native Colorado cattle ? 
es, sir. 
State what is the distinction, how vou tell it. 
The Oregon cattle are larger, heavier cattle. 
State whether or not during that time there was gathered by 
the Bloomfield outfit any cattle branded with T on the left side. 

A. No, sir. 

Q. Any with bar on the right side? 

A. None with the exception of those small bars over the Con the 
hip. 
©. When I speak of the side I mean between the shoulder and 
the hip; just the ribs. 

A. No, sir. 

Q. Is it a proper expression to say a bar is on the right side if it 
is on the hip ? 

A. Yes, sir. 

Q. You include the whole side of the animal ? 

A. Yes, sir. 

Q. Did you gather any cattle branded with bar on the right side, 
on the ribs, or the loin? 

A. I did not. 

Q. Were any such cattle gathered in the calvey for the Bloomfield 
outfit ? 

A. Not that I saw. 

Q. Were you in charge of the calvey? 

A. No, sir; I was working for it, and for a few days while Pierre 
Lagrange was gonel had charge of it. 

Q. Did you help to take charge of it and hold it? 

A. Yes, sir. 

Q. Did you assist in driving it from one round-up to the other? 

A. Yes, sir; on my turn. 
811 Q. Did you ‘not herd ? 
A. Yes, sir. 

Q. Were you on that range in the fall of 1882? 

A. I was not. 

Q. About what time did you end? 

A. I left there after the general round-up, the spring round- -up, 
about the Ist July. 

Q. You were aot there in the fall? 

A. No. 

Q. Were you there during the year 1883 ? 
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A. No, sir. 

Q. Then all you had to do with the Bloomfield cattle was in the 
spring round-up of 1882 ? 

A. I was there in 1878 and 1879 and 1884 and I think I was there 
in 1883, but in the spring round-up I cannot say. 

Q. You say Pierre Lagrange had charge of it while you were 
there? 

A. Yes, sir. 

. Can you say whether you were there in the fall of 1883 ? 

. I could not say for certain. 

Do you know a man called Wagers ? 

I do. 

Was he with you in the round-up of 1882? 

He was. 

What wagon was he stopping with ? 

. I think the C7. 

State whether or not you know of his gathering any Oregon or 
Western cattle. 

A. He was with our outfit and I did not see any. 

Q. Were there any Oregon or Western cattle on that range there 
that you saw branded with a T on the left side and bar on the 
right? 

A. Not that I saw. 

Q. If he had been gathering thosecattle would you have known it ? 

A. Yes, sir. 
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Cross-examination by Mr. Macon: 


Q. You were not there in August and September ? 
A. No, sir. 
Q. You do not know what Wagers was cutting, if at all? 
A. No, sir. 
Q. You were not there in 1881 ? 
A. No, sir. 
812 Q. And in 1883? 
A. No, sir. 
Q. When did you see your first Oregon cattle ? 
A. I could not say; I think it was in 1882. 
Q. Where? 
A. On that range, the Muddy range. 
Q. How many? 
A. A few head, probably 25. 
Q. Did you notice the brands on them ? 
A. Yes, sir. 
Q. W hose were they ? 
A. Metcalf’s. 
Q. That is all the experience you have had with Oregon cattle? 
A. I have seen a few others. 
Q. At that time vour experience did not enable you to distinguish 


between Oregon and American cattle? 
A. There is a great difference; I knew they were not native cattle, 
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. Where did you see these few ? 
. Scattered all over the country. 
They were Metcalf’s ? 
eo. | 
Were they cows or steers? | 
Yes. 
Branded with MET on the left side? 
Yes, sir. 
That is all the experience you had had up to that time? : 
Yes, sir. js + 
Did anybody tell you they were Oregon cattle? 
Yes, sir. 
Did you ask ? 
Yes. 
And they told you they were Oregon ? 
Yes, sir. 
That is all you knew of their being Oregon ? 
All I knew at that time. | 
. With that little experience you could distinguish in a large 

herd whether there was Oregon cattle? 
. I could now. 

Q. But then? 

A. Well, perhaps not then. : 

Q. Do you pretend to say after four years or three years of time, 
without any reference whatever to the subject, you can swear posi- 


tively to what you knew then ? 
A. I do not understand this business. 
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813 JOHN SAMPLES, called on behalf of the defendant, being 
duly sworn, testified as follows: 


Direct examination by Mr. RHopgs: 


Where do you reside ? 
. On the Platte river, about 85 miles below Denver. ™ 
What is your business? a 
Cattle. 

Who are you employed for? 

Barnes and Schaeffer. j 
How long have you been engaged in the business ? 
Ever since the spring of 1880. 

Where were you in the spring of 1881 ? 

I was south on the Arkansas. 

Where in the fall of 1881 ? 

Part of the fall I was there. 

Where in the spring of 1882? 

. North of the South Platte river. 

On the north round-up ? 

Yes, sir. 

Where during the fall of 1882? 

On the range—the Barnes and Schaeffer range. 
What were you engaged in doing ? 
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. Representing the Mill Iron cattle. 
That was in the fall of 1882? 
. Yes, sir. 
Did you gather over that country ? 
. Yes, sir. 
Do you know the C7 ranch—where it is? 
I do. 
. Were they gathering cattle that fall? 
. Nothing more than their beef, I do not think—yes, they com- 
+ menced their cattle in September, 1882, the C7 outfit. 

Q. Do you know for what purpose ? 

A. I understood that Bloomfield had sold them. 

Q. To whom ? 

A. The Arkansas Valley Land and Cattle Co. 
814 Q. Were you over the range at the time they were gather- 
ing those cattle ? 

. I helped them part of the time. 
State what cattle they were gathering. 
. The C7 cattle. 
What other brands, if any, did they have? 
C7, SD bar, and 7C. 
Where was the 7C? 
Principally on the right side. 
And the C7? 
On the left side. 
And the SD bar? 
On the left side; some few were branded on both sides. 
State of what the SD bar is composed. 
The S and D and bar right under the SD. 
i you know who had charge of Bloomfield’s outfit at that 
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i’ "Pierre Lagrange. 

Q. Were you assisting in gathering cattle, putting in the same 
calvey? 

A. In the fall of 1882 I was helping to gather C7 cattle. 

Q. In whose employ ? 

A. R. ©. Bloomfield. 
id Q. What time did you go to work? 

A. About the first of November or 1st October, I should say. 

Q. State what was done with those cattle as you gathered them off 
the range. 

A. What few I helped to gather were put in the pasture. 

Q. There had been some cattle gathered before you went there? 

A. Yes, sir. 

Q. After those cattle were all put in the pasture and you had quit 

gathering on the range, what was done with those cattle ? 

A. They were branded. 

Q. State what brand was put on them ? 

A. SS. 

Q. Where were they branded ? 

A. At the Mill Iron ranch. 
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Q. How far from the C7 ranch ? 
815 A. In the neighborhood of a mile. 
Q. State whether you were acquainted with the different 
grades of cattle known as Oregon, Western, Texas, native. 
A. I am well acquainted with the Texas and native; Oregon cat- 
tle I was not so well acquainted with; I have seen a good many. 
Q. What is the distinction between the Oregon cattle and our na- 
tive cattle ? 
. From what I have seen, Oregon cattle are larger, heavier cattle. 
Q. Is it easy to distinguish them ? > 
A. It is to me now. 
Q. Did you help to brand those cattle? 
A. Yes, sir. 
Q 
A 
Q 


> 


. Working there as a hand? 
. Yes, sir. 
. State whether any cattle were gathered and put in that pasture 
branded with a T on the left side. 
A. I have no recollection of seeing any such brand. | 
Q. Or any with a bar on the right side ? 
A. I do not remember seeing any. 
Q. Did you see all of those cattle after they were in the pasture ? 
A..I suppose I did; I helped round them up. 
Q. State what you did at the time you branded those cattle; how 
you handled them. 
A. We rounded the pasture up and cut out the strays and cut off 
a small bunch, what we could brand during the day, and took them 
and branded them. 
Q. How long were you engaged in branding those cattle? 
A. Six or seven days, I think. 
Q. If there had been any cattle there with T on the left side and 
bar on the right would you have seen them ? 
A. I did not see any. 
Q. Do you think you would have seen them if there had been 
any there; did you handle them sufficiently ? 
A. It is more than likely I would. 
816 Q. Did you see any Oregon or Western cattle there ? 
A. I did not. 
Q. What was done with those cattle after they were branded ? 
A. They were turned loose. 
Q. Did you have anything to do with those cattle in 1883 ? 
A. Nothing more than working on the range with them. 
Q. Did you work on the C7 range in 1883 ? 
A. Yes; part of the summer. 
Q. Do you know of their gathering those cattle next fall ? 
A. Yes, sir. 
Q. What cattle were gathered next fail? 
A. They commenced in the spring and all summer; C7 and what 
were not turned over. 
Q. Who were you working for? 
A. Barnes and Schaeffer. 
Q. What was their brand ? 
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A. DY. 
Q. State whether you traveled in the round-ups with the Bloom- 
field outfit ? 
A. I was awhile in their wagon. 
Q. What time was that? 
It must have been in August, as well as I remember, but I will 
not be sure. 
. Was it the latter part of the season ? 
Yes, sir. 
What was done with their cattle as they were branded ? 
They were put into the pasture. 
Did you see them afterwards in the pasture ? 
No, sir. 
Do you know of their gathering any Oregon or Western cattle ? 
No, sir. 
Any bar on the left side or T on the right ? 
No, sir. 
Who are you working for now ? 
Barnes and Schaeffer. 
Whom did you work fur in 1884? 
. Same parties. 
You have been working for them above three years ? 
. Yes, sir. 


# 
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817 Cross-examination by Mr. Macon: 


© 


I think you said the first Oregon cattle you ever saw was in 
1880 or 1881 ; which was it? 

_ The first I saw in 1880 and 1881; I saw some few. 

You saw very few during that time? 

Very few. 

The next summer you were on the round-up? 

. Yes, sir. 

You were south that spring? 

Yes, sir. 

Where did you see the Oregon cattle in 1880 and 1881? 
In 1880 some on the range, the western round-up, east of 
ver. 

Further west than the Muddy or the Beaver? 

Yes. 

Do you know whose cattle they were ? 

No. See 

Were they Metcalf’s cattle ? 

I do not remember. 

You did not see MET on them ? 

I do not recollect. 

How many did you see? 

I could make no estimate; there were some few. 

Who told you they were Oregon steers ? 

. Ido not remember. 
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Q. At that time you were not very expert in telling the differ- 
ence? 

A. I was not. 

Q. In the round-up of 1881 you were not? 

A. In 1881 I saw Metcalf’s Oregon cattle. 

Q. You were on the southern or Arkansas round-up part of the 
fall of 1881? 

A. Up until September some time. 

Q. And after you left the Arkansas round-up did you go into this 
Muddy section and help round up the balance of that fall? ,. 

A. Not the balance of it; I worked for Ernest awhile when I was 
not on the round-up. 

Q. But in 1882 you were working for whom ? 

A. The Mill Iron outfit from the spring until the 1st Octo- 

ber. 
818 Q. Did you work any later than the Ist of October? 
A. I left to gather C7 cattle. 

But were not present at the branding in 1882? | 
Yes, sir. 
You do not recollect seeing any T cattle branded there ? 
I have no such recollection. 
Nor bar cattle? 
No, sir. 
At that time—the fall of 1882—you assisted in the branding ? 
What part of the work did you do? 

A. Most of the time I helped run the cattle into the chute ; some- 
times I branded. 

Q. There were a good many other brands on those cattle on both 
sides before the SS bar was put on? 

A. The brand of the C7 outfit was all I noticed. 

Q. Do you remember the other brands ? 

A. Some of them. 

Q. You do not remember all of them, do you? 

A. Ido not remember that I do; all the brands I helped to brand 
had C7. 

Q. Do you remember the other brands, besides C7, that were 
branded on that occasion ? 

A. What other brands? 

Q. Besides the C7. 

A. The road brands. 

Q. Do you recollect seeing those road brands on every one of 
those cattle that were branded ? 

A. I only branded a few, but what I branded I put the SS on the 
left side. 

Q. One of these characters was on the shoulder and another on 
the hip? 

A. Yes, sir. 

Q. And there was a space between the shoulder and the hip for 
the branding iron ? 


A. Yes, sir. 
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Q. I understood you to say that those cattle, when branded ir 

— were turned loose? 
. Yes, sir. 

0. You do not know of their being started south for the Arkansas 
in the fall of 1882? 

A. I do not. 

Q. You found many of them in the next round-up? 

A. A good part of them. 


819 H. GERARDEAU, Called on behalf of the defendant, being 
duly sworn, testified as follows: 


Direct examination by Mr. RHopEs: 


. Where do you live? 
. Fremont station, Colorado. 
Is that a place on the Platte river ? 
. Yes; on the north side of the South Platte. 
Were you living there during the winter of 1880-’81 ? 
. Yes, sir. 
W hat was your business ? 
Cattle. 
. Did you have cattle ranging in that vicinity ? 
A few. 
State whether or not, at that point, there was any cattle crossed 
from the north to the south side during the month of December or 
the first of January that year. 

A. I never saw any personally, but I heard of one small bunch 
crossing some time in January. 

Q. Where were they crossed at? 

A. What they call the Narrows, 12 miles below my place. 

Q. Do you know what bunch of cattle that was? 

A. I could not tell; I inquired of the parties how many there 
were. 

Q. Did they cross of their own accord ? 

A. I suppose they crossed of their own accord during the extreme 
cold weather. 

Q. Were vou riding and looking at the cattle that winter ? 

A. Not personally. 

Q. If a large number of cattle had been crossed that winter would 
you have known it? 

A. Yes, sir. 


Objected to. Objection sustained. Answer to be struck out. 


Q. You knowof nosuch cattle crossing during those months? 
820 A. I have not seen any, and only heard of a small bunch. 
Q. How near is your house to the river? 
A. Perhaps not over 200 yards from one of the branches of. the 
Platte. 
Q. How far can you see from your house down the Platte ? 
A. Not far, on account of the timber. 
Q. How far? 
70—147 
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. Perhaps a quarter of a mile. 
How far up the river? 
. Several miles, perhaps. 
Do you have view of the Platte? 
. From. my place up, but down I could not see good. 
You were there during that winter, the entire winter ? 
Yes, sir. 
What was the condition of the Platte river during the month 
of December? 
A. The river was rather high and froze over, and rose over the 
bank in some places. 
Q. What cattle crossed about Fremont’s Orchard without being 
driven over? 


Objected to. 


Q. Was the ice smooth or rough ? 

A. It was covered with snow most of the time with the exception 
of places where it would break out and freeze until the next snow 
came. 

Q. Do you know of any sand paths or hay paths made over that 
winter ? 

A. I think not—not for certain. 

Q. Was there any in your neighborhood ? 

A. No, sir. 

Q. Are you well enough acquainted with that stream to be able 
to state when it is in a condition for cattle to cross it? 

A. It depends on circumstances; [ have known them to cross it 
when it was so full of snow that they swam right in it—in the big 
storm of 1868; they were driven by the storm and swam right in. 

Q. Did they cross the river? 

A. Some did, and some stayed there and died there. 
821 Q. What is the condition of the bottom of the river as to 
quicksands ? 

A. That won’t affect cattle materially any. I am pretty well ac- 
quainted with the Platte ever since 1863; have been living there 
since that time; no, not all the time, but I have been living at 
Orchard since 1873. 

Q. When the river was in the condition you describe it in the 
months of December and January could cattle cross there? 


Objected to. Objection sustained. Exception taken. 
Mr. Macon had no questions to ask. 


OPOrorpop 


Mr. JoserH Woop, called on behalf of the defendant, being duly 
sworn, testified as follows : 


Direct examination by Mr. Ruopss: 


~Q. Where do you reside? 
A. In Greeley, Colo. 
Q. What is your business ? 
A. My business at the present time is helper in a blacksmith’s 


shop. 
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What have you been engaged in? 


. In cow-punching. 


When did you quit that ? 

In the fall of 1884. 

When did you commence it? How long were you engaged ? 
About eight years. 

Where were you during 1880 ? 

In Wyoming. 

Where were you during the fall of 1881? 

In Colorado. 

Where were you during the fall of 1880 ? 

On a part of the Laramie plains,in Wyoming. 
Do you know a place called Sheep Creek basin ? 
Yes, sir. 

Were you there during the fall of 1880 ? 


. Yes, sir. 


Do you know Mr. Mann? 


. I think I have met him. 


When and where? 
2 years ago I met him down here in Colorado, on the South 
Platte, and I have seen him in Greeley. 
Q. State about what time in the fall of 1880 you were in 
Sheep Creek basin. 


. I think it was about the middle of October. 


What was the occasion of your being there? 


. To attend the round-up; engaged in rounding up cattle. 
. Who were you employed for at that time? 

. Wyatt and Hubbs. 

. Did they have cattle in that vicinity ? 


Yes, sir. 


. What was the object of rounding up your cattle at that time? 


We wanted to get them as near the home range as possible 


before the winter set in. 


Q. 
A. 


Q. 
A. 


The Wyatt and Hubbs cattle? 

Yes, sir. 

Did you know of any Oregon cattle being there ? 
Yes, sir; on Sheep creek. 


Q. State whether or not you saw any Oregon cattle there branded 
with a bar on the right side. 
A. That I could not say. 


Q. 
A. 


Q. 


A. 
Q. 


Do you know of Mr. Mann having any cattle there? 

I could not say. 

Do you know the firm of Schlagel and Jordan? 

No. 

You do not recollect finding some of the cattle in Sheep Creek 


basin branded with a bar on the right side? 


A. 


I do not remember. We found cattle there branded bar G. 


Q. Where were you during the year 1881? 
A. In Colorado. 

Q. On what range? 

A. On the range north of the South Platte. 
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Who were you employed for then? 
. For Sterling and Tillett. 
Where were you during the fall of 1881—the beef round-up? 
I was working for them. 
What country did you gather over then ? 
Over all of the country between the Denver and Pacific rail- 
road east to Julesburg junction. 

Q. On which side of the Platte? 

A. On the north side. 
Q. Where were you during the round-up of 1882? 
A. I was in Wyoming again. 
Q. During the fall also? 
A. Yes. 
Q. Where were you during the round-ups of 1883 ? 
A. I was over south. 
Q. What country? 
A 
Q 
A 
Q 
A 
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. On the Beaver, Republican, South Platte, and Frenchman. 
. Do you know where the C7 ranch is? 
. Yes. 
. And the Mill Iron ranch? 
. Yes. 
. State whether, in 1883, you helped to gather over the ranges 
those outfits. 
Yes, sir. 
The spring round-up? 
Yes, sir. 
And the fall round-up also? 
Yes, sir. 
Do you know Mr. Bloomfield? 
I am personally acquainted with him. 
Did you know him at that time? 
Yes, sir. 
State whether he had an outfit with the round-up you were 


He had. 

Who had charge of it ? 

Sam. Monk. 

Who were you representing that year ? 

. I was representing Sterling and Tillett. 

Did you travel with the same outfit that the Bloomfield men 
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A. Not the same outfit, but we were all on the same round-up. 
Q. You were in a different wagon. State whether you cut the 
cattle you were gathering into the same calvey that they did. 
A. I did not. 
Q. Do you know what cattle they were gathering that year? 
A. They were gathering the cattle that belonged to them, I pre- 
sume. 
824 Q. Do you know what brands they were gathering; do you 
recollect now ? 
A. I do not know that I recollect all. 
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Do you know Oregon or Western cattle ? 
. I think so. 
. Can you distinguish them from native or Texan cattle ? 
Yes. 
. In those round-ups were there any Western or Oregon cattle? 
. There were some. 
About how many? 
Not very many; all that was handled were branded with D 
and belonged to Dowling—all that I saw; those were all I knew in 
_ the round-ups. 
Q. If there had been Oregon cattle in the round- nA should you 
have known it? 
A. I think so. 
Q. Were you in Sheep Creek basin in the spring of 1881? 
A. Yes, sir. 
Q. Did you help gather over that country in the spring of 1881? 
A. Yes, sir. 
Q. State what were the losses among the cattle in that section of 
country. 


Mr. McNEAL: If he knows. 


A. That I do not know; I was not there in 1881; I understood 
you to say 1880; I was not there in the spring of 1881. 

Q. What was the condition of the country at the time of this 
round-up that you speak of there in the middle of October as to 
the weather ? 

A. The weather was good, but the grass was short. 


POPOr ere 


Cross-examination by Mr. McNEAL: 


(). How far were you up Sheep Creek basin—in what portion? 

A. From the head of Sheep creek to the mouth of it. 

Q. Through the entire basin ? 

A. Yes. 
§25 Q. You went in there to gather the cattle of whom ? 
A. Wyatt and Hubbs. 

Q. How large a number were there ? 

A. They had driven about 2,700 head up to Wyoming and the 
cattle were scattered all over, the next spring; they drove up in 
1879 ; it was in the fall of 1880 I was on the round-up. 

Q. How long were you in the Sheep Creek basin ? 

A. Just long enough to work the trip. 

Q. I mean in October? 

A. We were on Sheep creek about three days, more or less. 

Q. You went there about the middle of October? 

A. Yes, sir. 

Q. What portion of country did you take in in this round-up 
south of the Platte, in 1883; where did it commence? 

A. On the head of Frenchman. 

Q. Where did it extend ? 

A. Down the Frenchman to the Republican; up the Republican 
and crossed to the head of Beaver, and down Beaver to the Platte. 
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Q. Did that take in the C7 ranch? Do you know where that is? 

A. When we got to the head of Beaver the round-up ‘split, one 
party working down the Muddy and the other party working down 
Beaver. . 

Q. Which party did you go with ? 

A. Down Beaver. 

Q. You know nothing of what occurred in the other branch ? 


A. No, sir. 

Q. You had observed and noticed the difference between Oregon 
and native cattle ? 2 

A. Yes, sir. 

Q. When did you first observe that; when was your knowledge 
in that respect acquired ? 

A. About the time that Oregon cattle first came in the country. 

Q. When was that? 

A. I could not — just when it was. 
826 Q. The only Oregon cattle you saw was the cattle branded 
with a reversed D; and to whom did they belong? 

A. Dowling. 

Q. Where was Dowling’s ranch or range? 

A. He had no ranch, but J. L. Brush was taking care of his cattle 
on the south side of the Platte. 

Q. How many of those cattle did you find ? 

A. Just a few. 

Q. About how many? 

A. Probably 8 or 10. 

Q. You do not know of any other cattle being found in that 
round-up? 

A. No, sir. 

Q. Who was the captain of the round-up that you worked with ? 

A. A man called Wetzel. 

Q. You do not pretend to say that there were not other Oregon 
cattle seen or gathered ? 

A. Those were all I saw. 

Q. You do not pretend to say that there were not others? 

A. No. 


F’. H. Pomeroy, called on behalf of the defendant, being duly 
sworn, testified as follows: 


Direct examination by Mr. Ruopss: 


. Where do you reside ? 

. In Kansas. 

What is your business? 

Raising cattle. 

How long have you been engaged in that business ? 

About 18 vears. | 

Where principally ? : 

I went down on the Arkansas river in 1871. 

. Since then you have been herding that section of country ? 
. Yes; continually. 
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Q. Who were you employed by during 1882? 
A. H.S. Holly 
Q. What position did you hold for him at that time? 
827 A. Foreman. 
Q. Was it known as the Holly and Sullivan Company ? 

A. Yes, sir. 

Q. State what section of country you rounded up over during 
that year. 

A. I worked most of the year on the north side of the river, from 
the State line, from Lincoln to Hugo. 

Q. Have you heard the deposition of Smith, read here in court? 

A. I think I did—the most of it. 

Q. Did your round-up extend over the Arroyo battle-ground 
country and Sand creek ? 

A. Yes, sir. 

Q. What cattle were you gathering at that time? 

A. SS cattle. 

Q. To whom did they belong at that time? 

A. Holly and Sullivan. : 

Q. State whether or not during that time you gathered any Ore- 
gon or Western cattle. 

A. I did not. 

Q. Do you know Smith ? 

A. Yes; very well. 
@. Who was he working for during 1882 ? 
A. For Metcalf. 
¥. Had he charge of Mr. Metcalf’s outfit ? 
A. I understood so. 
@. And he was working over this same country that you were? 
A. Yes, sir. 

Q. Are you acquainted with the different kinds of cattle known 
as Oregon or Western cattle ? 

A. I think so. 

Q. Did Bloomfield have anything to do with the SS cattle in 
1882 ? 

A. Not until September or October. 

Q. Do you know what was done with the SS cattle that fall? 
A. They were turned over to the Arkansas Valley Land & Cattle 


Q. Where? 
A. At Holly station. 
Q. Was that after the round-ups had closed ? 
A. The summer round-ups, gathering in and branding calves, 
was over, or nearly so 
828 Q. State whether or not at any of those round-ups or the 
driving of any cattle south by the Holly and Sullivan outfit 
during 1882 you gathered and drove any Oregon or Western cattle. 
A. We did not. 
Q. Had Mr. Holly any cattle branded T on the left side? 
A. He had some. 
Q. State what brands they had on the right side, if any. 
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A. They had various brands; I could not tell you all; they had 
B, BJ, bar; I think a majority was branded with bar on the right - 
side or loin. 

Q. About what number of that herd ? 

A. 11,000. 

Q. How long had you been employed with those cattle ? 

A. Ever since the herd started in 1871. 

Q. Were you acting as foreman from that time on up to that Oc- 
tober in 1882? fis 

A. Yes, sir; the larger portion of the cattle, all bought after a 
certain date, 1877, were branded with a bar on the loin. In brand- 
ing through the chute they would get their heads over, and the bar 
might be put on the shoulder or further along. 

Q. What kind of a bar was it? 

A. We used six-inch irons. 

Q. What width ? 

A. Probably 4th of an inch. : 

Q. What number approximately of the Holly cattle were branded 
with a bar on the right side? 

A. As I said before, over half of them ; perhaps 6,000. 

Q. What kind of cattle were they ? 

A. All kinds of cattle, from Texas scrubs to as good cattle as those 
raised in the country. 

Q. What kind were those T cattle ? 

A. Native cattle, known as Cherm cattle. 

Q. Where were they from ? 

A. From Wet Mountain Valley, from a man called Cherm- 

side. 
829 Q. Were any of those T cattle that did not have the SS 
brand ? 

A. Mr. Worth went after the cattle and drove them from Wet 
Mountain Valley, and he said some were lost on the road and some 
caught afterwards. We branded some on the prairie. He said he 
lost 12 or 15 head. 

Q. How many did you brand in 1882? 

A. I do not think I was present to more than three or four. We 
worked right back up the country after he came, and we took up 
some. 

Q. How were the balance of Mr. Holly’s cattle branded, aside from 
those three or four head? 

A. They had B on the right hip and JB, T up and T down, and 
T on the left side and T on the left hip. 

Q. How were the balance of the Holly and Sullivan cattle branded 
uniformly, except those few ? 

A. SS. 

Q. Then they all had SS on except those few head ? 

A. Yes, sir; except what Mr. Holly bought from time to time. 
Whenever we fuund any cattle he had bought that had got away 
we branded them. 

Q. State whether or not on those ranges there were any Oregon or 


Western cattle. 
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A. There were some Oregon cattle owned up on the divide. A 
man called Metcalf owned some cattle and a man called Dowling 
and a man called Henry. 

Q. Do you know how many Oregon cattle he had? 

A. He told me he brought about 1,800 to the country, as far as I 
remember. 


Objected to as hearsay. Objection sustained. 
Answer ordered to be struck out. 


Q. There were some Henry cattle on the range? 
. Yes. 
Q. How were they branded ? 
A. A long bar running pretty well from the shoulder. 
Q. How were the Metcalf cattle branded ? 


830 A. MET on the left side. 


Q. How were the Dowling branded? 
A. 2 D's. 
Q. Any other Oregon or Western cattle in that country ? 
A. No, sir. 
Q. Did you attend all the round-ups? 
A. Yes; always attended the round-ups up Sand creek and other 
places every year. 
~Q. Are you acquainted with the cattle of the Arkansas Valley 

Land and Cattle Co.? 

A. Yes, sir. 

Q. Do you gather cattle over the same range that they do? 

A. I am not working on the range now; in riding along I see to 
it; I have worked there for every year since they bought them. 
. Have you ever seen any Oregon cattle in their herd ? 
No; I have never seen any I knew as Oregon cattle. 
Were you riding the range in 1884? 
That is in the vicinity of where I live. 
. Over the same country where their cattle range? 
. Yes,sir. I was inspector last year and also this year; and I 
have worked over among their cattle during the round-ups. 

Q. Explain what are your duties as inspector. 

A. To see that all herds that come out of the country are right 
and cattle taken out belonging to the association who employ me. 

Q. You have to examine the herds as they are rounded up? 

A. Yes, sir. 

Q. How about the beef cattle that are shipped ? 

A. I inspect the cattle shipped by that company from that 
country. 

Q. Has the company ever shipped any cattle since it was organ- 
ized as company there that you have not inspected ? 

A. Not to my knowledge. 

Q. Were there among those beef cattle any Oregon or Western 
cattle? 


POPOPO 


A. I have not seen any. 
831 Q. If there had been any among them would you have 
known it? 
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A. I think so. 
Q. Are there among the cattle of that country any Oregon or 


Western cattle ? 
A. I have never seen any that I know as Oregon cattle. 
Cross-examination by Mr. Macon: 


Q. Do your duties as inspector require you to inspect cattle 
shipped to Denver? 


A. Everywhere, if shipped out of my country. fe 

Q. Or to Gunnison or Leadville? 

A. No, sir. 

Q. Or to Salina? 

A. No, sir. 

Q. Or to Buena Vista ? 

A. No, sir. 

Q. Or to Pueblo? — 

A. No, sir; not since Mr. Bloomfield has owned that herd. Mr. 
Holly used to ship to Pueblo. 

Q. When were you first inspector ? 

A. I began last March. 

Q. That would be March, 1884? 

A. Yes, sir. 

Q. How many of the Chermside cattle had T on them ? 

A. I cannot tell you that. 

Q. How many of the Chermside cattle had JH and large H? 

A. I cannot teil you; but the principal brand was TI. 

Q. Did you ever see this brand on them at all—JH and H? 

A. Yes; I have. 

Q. Do you have any recollection how many had that brand on ? 

A. No, sir. 

Q. You think there were at least half of all the Holly and Sulli- 


van cattle that had a bar on the right side? 

A. Yes; right side or loin. 

Q. About six inches long? 

A. It was aimed to be put on the loin; that was the length of all 

irons used, the uniform length. 
832 Q. The brand was put, whenever it could be, on the loin? 
A. Yes, sir. 

You mean tie flat surface just in front of the hip? 
. Yes, sir. 
You do not mean the ribs? 
. No, sir. 
Those cattle with this bar on were made up of all kinds— 
Texas, half-breeds, good stock, and good stock crossed with Texan 
and Mexican? 

A. Yes, sir. 

Q. And out of the Holly and Sullivan herd—15,000—half had 
this C bar on? 

A. Yes; over half. 

Q. And when you went out among those cattle you would see 
more or less of them with a bar on the right side ? 
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A. Right side or loin. 

re ag cannot say how many T’s there were? 

fi. INO 

(. And you do not recollect any with JH or a large H? 

A. I think there were some. I do not remember particularly 
about the H. 

Q. In the summer of 1882, or fall of 1882, you assisted in 
rounding up Holly and Sullivan’s cattle to turn over to this com- 
pany ? 

A. No, sir; I left there just before the cattle were turned over. 

Q. Did you assist in gathering them to be turned over ? 

A. I did not. 

Q. You do not know what was turned over ? 

A. No, sir. 

Q. You say, in the spring of 1882, in that round-up for Holly 
and Sullivan, you rode on the south side of the Arkansas ? 

A. No, sir; on the north side. 

Q. How far north of the Arkansas river did you go personally ? 

A. The furthest north was Big Springs, about 12 miles north of 
Kit Karson. | 

Q. How many miles from the Arkansas river? 

A. Probably about 65 miles. 
833 Q. You say you did not gather any Oregon cattle at all? 
A. I said there were Oregon cattle. 
. I mean as the cattle of Hoily and Sullivan ? 
. No, sir. 
. The cattle you say were Dowling’s or Metcalf’s or Henry’s? 
Yes. 
. Where was Henry’s ranch ? 
. Somewhere on the divide, about the head of Sandy. 
. And his brand was a long bar on the left shoulder? 
. Yes, sir. 
. Holly and Sullivan did not own any Oregon cattle ? 
. No, sir; they never bought any. 
_ When did vou first see any Oregon cattle? 
I cannot tell; probably 12 years ago, or perhaps not so long ; 
I do not remember. 

Q. Since that time, 1882, you have ridden the range and have not 
noticed any Oregon cattle? 

A. No, sir; unless it might be an occasional one. 

Q. Did you. ever see an Oregon cow ? 

A. Yes. 

Q. Who owned it? 

A. I think I saw some Oregon brands with MET brand on them. 
I would not be positive. 

Among Dowling’s cattle did you find any cows? 
. I cannot tell you. 

. What did you say Dowling’s brand was? 

. 2 D's. 

. A reversed D? 

Yes. 
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Q. What was the other D; were they both reversed ? 

A. No. 

Q. Do you know where his ranch was ? 

A. I never was at it; somewhere in the vicinity of Wallace, at the 
present time. 

Q. Was it there in 1882? 

A. I think so; I do not know; I was never there. 

Q. When did you first hear of Dowling? ps 
834 4. A good many years ago. 
. Where was he when you first heard of him in 1881; 

where was his ranch ? 

A. I cannot tell you, but [ think it was near Hugo. 

Q. You did not know it was near Pine Bluffs, in Wyoming? 

A. No. 

Q. Dowling’s cattle, you say, were south of the South Platte a 
good many miles? 
. Yes, sir. 
How many did you see of Dowling’s cattle ? 
. I cannot tell. 
Can you come within 50 head ? 
. I cannot tell. 
Did you see one hundred ? 
I cannot tell. 
Did you see as many as fifty or sixty ? 
I cannot say. 
As many as two or three? 
Yes, sir. 
As many as 25 or 30? 
. I cannot tell. 
How many did you see of Metcalf’s ? 
Several hundred, I think. 
You cannot tell whether there were any cows among them or 
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Not positively ; I think there was. 

In 1873 you saw the first Oregon cattle ? 

I do not say so; I said I could not tell. 

You said 12 years ago? 

I said I could not say the exact time. 

Where did you see them ? 

In the drift down to the river from the north. 

Who did they belong to? 

. Metcalf. 

. And you think he has been owning Oregon cattle since 1873 ? 
. I cannot tell you. 

. You think he has owned Oregon cattle since about 12 years 
ago? 

A. I said I could not tell you; the first cattle that drifted down 
into our country I think were the Metcalf cattle, and I cannot tell 
the year. 

Q. And because they were Metcalf cattle you knew they 


835 were Oregon cattle ? 


© 
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A. I knew them by their looks; I think I know Oregon cattle 
from others. 
That was about 12 years ago? 
A. I cannot say. 
2. We will say it was 7 years ago? 
\ 


& 


A 
( 
A. I think I saw some of his cattle. 
Q. 200 or 300 of them ? 
A. I think so. 
Q. And all the cattle you saw of Metcalt’s were Oregon ? 
A. No. 
Q. How many of Metcalf’s cattle did you see in all ? 
A. I knew he is a large owner—several thousand. 
Q. And among those you picked out 200 or 300 head of Oregon 
cattle? 

A. I did not pick them out; I thought I saw those many. 

Q. And you do not know whether there were any cows or not? 

A. No, sir. 

Q. You do not know that the first Oregon cattle that Metcalf 
owned was in 1880 ? 

A. No; I do not know. 

Q. If that is so you are mistaken ? 

A. Yes, sir. | 

Q. Since you left the employment of Holly and Sullivan you have 
been down at Coolidge ? 

A. Yes, sir. 

Q. When did you quit Holly and Sullivan ? 

A. In August, 1882. 

Q. They had not gathered any of their cattle ? 

A. To turn over to this company? No; they had not gathered 
in an 

Q. Yes do not know who was present when they were gathered and 
delivered ? 

A. I was there several times. 

Q. Tilletts was there ? 

A. I did not see him. 

Q. Bloomfield? 

A. Yes. 

Q. Who received for the company ? 

A. Bloomfield. 

Q. Any cattle delivered when you were there to the company ? 

A. Not that I remember. 
836 Q. Did you see a man called Pullen there? 
A. I think I did. 

Q. Who was keeping tally for the company ? 

A. I do not remember; I think I saw him there. 

Q. Since that time you have been riding over the range of this 
company ? 

A. Yes. 

Q. What is the extent of their range? . 

A. They had a fence running north nearly of the State line, about 
25 or 30 miles north of Holly. I do not know anything about the 
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new pasture of this company. I have not been there. The old 
original pasture of Mr. Holly had about 93 miles of fence around it. 

Q. The company has since enlarged it greatly, has it not? 

A. Yes, sir; I think so. 

Q. While you have been riding over the ranges of this company 
since you left Holly and Sullivan you say you have never seen any 
Oregon cattle? iS 

A. Not that I know of; no, sir. | 

Q. After Oregon cattle have been here two or three years, if they 
came here at 2 or 3 years of age, do they grow more into the like- 
ness of Colorado cattle ? 


Objected to. 


A. No, sir; not that I know of 

Q. They still hold on to their own peculiarities ? 

A. They are larger, coarser-honed cattle. 

Q. Don’t they get large round the ribs behind the shoulders ? 

A. They are large, coarser-boned cattle; any man can tell them 
in their general appearance. 3 


Redirect examination by Mr. RHopEs: 


Q. Where — the cattle turned over? 

A. At Holly station. 

Q. How far is that from here ? 

A. About 265 miles by railroad. 

Q. How far from the Kansas State line ? 
A. Four miles. 

837 Q. That is where the Holly cattle were turned over ? 

A. Yes, sir. 


ALonzo GENTRY, called on behalf of the defendant, being duly 
sworn, testified as follows: 


Direct examination by Mr. RHopEs: 


. Where do you reside? 
. Las Animas. 
What business are you engaged in? 
. Working for the Bent County Stock-Growers’ Association. 
In what business ? 
Looking after the interests of the association. 
Are you an inspector‘ 
Yes, sir. 
Who were you in the employ of in 1882 ? 
. Mr. Holly. 
How long had you been working for him ? 
. Since 1875. | 
When did you quit his employ ? 
. Just after turning over those cattle in the fall of 1882. 
Saag 1875 to 1882 you were in his employ ? 
es. 
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Q. Were you with the round-up north of the Arkansas river of 
the SS cattle in the year 1882? 

A. Yes, sir. 

Q. Who was foreman of Holly’s outfit ? 

A. F. H. Pomeroy. 

Q. State what country you gathered cattle over north of the Ar- 
kansas river. 

A. On Sand Creek, Arroyo, Battle Ground, Rush Creek, and all 
over that country. 

Q. State whether you know one Chandler Smith. 

A. Yes; very well. 

(. Who was he working for that summer ? 

A. Mr. Metcalf. 

Q. What position did he hold for Mr. Metcalf? 

: A. I am not positive, but I think he was foreman. 
838 Q. Did you see him during the round-ups of that season ? 
A. Yes, sir. 

Q. What was the brand of the Holly and Sullivan cattle you 
were gathering at that time ? 

A. SS cattle; that was the principal brand, and some few cattle 
did not have that on them—Chermside cattle. 

QQ. Were there any Holly cattle with 'T on the left side? 

A. Yes, sir; afew. I do not know how many. 

Q. What class of cattle were they ? 

A. The original herd were raised in Wet Mountain Valley— 
American cattle. 

(). State whether any of his cattle had a bar on the right side. 

A. I think about 7,000 head. 

Q. In gathering over the country you have mentioned Chandler 
Smith’s outfit was with yours at the time? 

A. It was on the same round-up and under the same foreman. 

(). State whether you are acquainted with the different breeds of 
cattle—Oregon and Western, Texas and natives. | 

A. Yes, sir. 

Q. State the distinction between the Oregon cattle and our native 
cattle. 

A. The only Oregon cattle I knew as such were Metcalf’s cattle, 
and they were altogether different from the Colorado or Texas; they 
were larger. 

Q. Was it easy to distinguish them ? 

A. Yes; just as quick as you saw them. 

Q. Is it easy to distinguish Texan cattle from our native cattle 
here ? 

A. Yes, sir. | 

Q. State whether, in 1882, on those round-ups you gathered for 
the Holly and Sullivan outfit any Oregon or Western cattle. 


Mr. Macon said plaintiff had never claimed any such thing. 

839 After a general conversation as to the contents — Chandler 
Smith’s deposition Mr. Macon said plaintiff would admit that 

if Smith said that Tilletts and Bloomfield were running the SS out- 
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fit before the fall of 1882 it was not true, and that if he said Holly 
and Sullivan’s outfit gathered any of those Oregon cattle before the 
fall of 1882 it was not true. 

Mr. Rhodes asked if plaintiff would admit that none of Mr. Mann’s 
cattle were branded at Holly station, to which Mr. Macon replied 
he should admit no such thing, though they never contended that 
there were, and did not intend to insist upon it, except the increase 
of cows. 


A. No, sir. 

Q. After the general round-up was finished at the time that Mr. 
Pomeroy speaks of quitting what did you then do with those cat- 
tle? 

A. Drove them to the ranch. 

Q. Did you gather them up for the purpose of delivering to any 
one? 

. No, sir. 

. What did you do with the cattle in the fall of 1882? 
. Mr. Holly turned them over to the English company. 
. Where? 

. At the Holly ranch. 

. Where had they been gathered ? 

All over the northern country, 50 and 60 miles north of the 
Arkansas river. 

Q. Did you say they bunched together ? 

A. I helped to class them, bunch them, and brand them. 

Q. What time did you commence branding those cattle to turn 
them over? 

A. I think about the last of September, as near as I can recol- 
lect. 


rPOPrPOrL y< 


Q. State who was there representing the Holly ranch. 
840 A. The foreman for the Holly outfit was Mr. Pomeroy. 
Mr. Holly was there himself, and Mr. Sullivan. 

Q. How long were you engaged in branding those cattle from the 
time you first started to the time you got through ? 

A. About a month. 

Q. State what there was put on those cattle when they were turned 
over from Holly and Sullivan to the company. 

A. A bar brand on the shoulder, just in front of the SS. 

Q. Where was the SS? 

A. On the left ribs; the tally was in front. 

Q. This bar was put on for a tally brand ? 

A. Yes. 

Q. What became — the brand of this company? What was their 
brand ? 

A. Bar SS. 

Q. They added a bar to the Holly and Sullivan SS? 

A. Yes, sir. 

Q. State if there were any other cattle turned over to this com- 
pany through Holly and Sullivan aside from their own outfit. 
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A. Yes, sir; I think there was some diamond-bar cattle turned 

over. 

. Whose were they ? 

. Clark and Irvin’s. 

They were turned over through Mr. Holly ? 

. Yes, sir. 

Who else? 

. That was all that was turned over. 

Do you remember the Jessel herd ? 

They were turned over at the same > time, not by Mr. Holly, but 
by ] Mr. Jessel at the same time. 

Q. Were you present from the time it commenced to the time it 
ended ? 

A. Yes, sir. 

- Q. Were there any Oregon cattle or Western turned over? 
A. No, sir; not one. 
Q Any T cattle besides the Chermside cattle? 
841 A. I did not see any at all. 
Q. How long were you engaged in that business of turning 
the herd over? 
. About a month. 
. That would bring it to winter? 
. The last of October. 
. Was Mr. Bloomfield present there ? 
. Yes, sir; most of the time. 
. Did he have anything to do with those cattle until after they 
were turned over ? 

A. Not a thing. 

Q. When you speak of helping to class the cattle what were you 
doing? 

A. Cutting outa certain age and certain class and branding. 

Q. You had good opportunity to see all those cattle ? 

A. Yes, sir; I worked among them every day until we got 
through. 
| Who then took charge of them after they were turned over? 
Mr. Bloomfied. 

What was done with the cattle ? 

They were turned loose on the range—the old Holly range. 
Have you been employed by this company since then ? 
Yes, sir; in the winter of 1882. 

After those cattle were turned over ? 

Yes.’ 

How long did you work then ? 

About 3 months. 

You are familiar with all those cattle ? 

Yes, sir. 

How long ? 

Since 1875. 

Had they any Oregon or Western cattle? 

No, sir. 
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Q. Any cattle branded T on the left side—Oregon or Western 
cattle? 
A. Not that I know of; the only T cattle were the Chermside 
cattle. 
Q. How many cattle were branded with a bar on the right side? 
A. Between 6,000 and 7,000 head. 
(. You heard Mr. Pomeroy describe the bar ? 
A. Yes, sir. 
842 Q. State where the bar was put on the animal. 
A. It was aimed to be put on the right loin, but sometimes 
it was on the side or shoulder. : 
Q. What size of bar? 
. 6 inches long and 4th wide. 
. What class of cattle ? 
. All classes ; Texan, Mexican, half-breeds. 


PO > 


Cross-examination by Mr. Macon: 


Did they put a bar on the Chermside cattle ? 
I think so. 
Have you any certain knowledge about that at this time? 
. Yes, sir; the bar was put on the Chermside cattle. 
About what proportion of that Chermside herd were cows ? 
I do not know at all; it was a mixed bunch. 
. Did you help to brand them ? 
No, sir. 
. All you know of the bar was seeing them after they were 
turned out ? 

A. Yes, sir. 

Mr. Ruopes: You have been inspector since then for the Bent 
County Association ? 

A. Yes, sir. 

Mr. Ruopes: Have you inspected the stock of this company 
shipped ? 

A. They have shipped none since I was appointed. 

Q. How many T’s did you ever notice on those Chermside cattle— 
just the plain T? 

A. I do not think I ever noticed over 30 or 40 with that brand on. 

Q. Those cattle brought down there by Mr. Wort were turned 
into the pasture? ' 

A. I do not know; I was not there until after they were branded ; 
they were branded and turned out. 

Q. That was in July, 1881, they got there, was it not ? 

A. I do not know exactly. 

Q. It was the year 1881 some time? 

A. Yes, sir. 
843 Q. You saw 30 or 40 with a T on? 
A. Yes. 

Q. Did they have any other brand on besides the T ? 

A. I think some had the B brand on the right hip. Isaid on the 
left side. Yes, TI, T, B—several other brands—I do not remember 
exactly. 


POPOPOPOS 
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Q. Did you ever notice any of those cattle having T on the left 


side with a R brand on? 


. There was no such cattle there. 
Or a bar G? 
No. 
Or a T with a half circle over the top and bar at the bottom ? 
No, sir. 
Ora HL? 
. I think not. 
Ora 7H? 
No, sir. 
Q. Did you ever see any of the cattle there with a box on the 
left side? 
A. In that brand, do you mean ? 
Q. Yes, sir. 
A. No; not one. 
Q. Any Chermside cattle with a circle W or circle S or a boot ? 
A. No, sir; none of the Chermside cattle had Mr. Mann’s brands 
on. : : 
Q. Did you see any cattle down there with those brands on? 
A. There were lots there with bar on the right side and T on the 
left, but none of them Mr. Mann’s. 
Q. Did you eversee any of those cattle down there with those 
brands not Chermside cattle? 
A. No; not one. 
Q. When did you quit the employ of Holly and Sullivan ? 
A. The fall of 1882. 
(. How long did you work for the company ? 
A. The winter of 1882. 
Q. How long? 
A. Three months. 
Q. Then you quit them and have not been employed since ? 
A. Yes. 
Q. Have you been among their cattle since? . 
A. Yes. 
S44 Q. Who were you working for? 
A. Bent County Association.® 
Q. You quit them in 1882 and worked for the company for three 
months; have you been in their employment since ? 
No, sir. 
- You have been among the cattle since ? 
Yes. 
. Who for? 
. Bent County Association. 
Their range is about 150 or 200 miles square ? 
No, sir. 
How large is it? 
. 100 miles square. 
Their pasture is 40 or 50 miles square? 
About 30 one way and 50 the other. 
Have vou ridden all over the range since? 
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Yes. 
For the purpose of looking through the cattle? 
. Yes, sir. 
When did you first see Oregon cattle? 
. I think it was in 1880. 
Metcalf ’s cattle, were they not? 
Those were the only Oregon cattle I ever saw to know them. 
Among Chermside’s cattle did you ever notice any large steers 
7 years old? 
Yes, sir. J 
Large, raw-boned cattle? 
No, sir. 
What kind were they ? 
Nice smooth cattle. 
You could easily distinguish between them and Oregon cattle ? 
Yes. 
Did you ever see a large H on any Chermside cattle? 
On which side’? | 
I do not know whether it is right or left. 
. I do not think so. 
Did you ever see a JH? 
No, sir. 
. You have a more distinct weutheititi of the T on the Cherm- 
side cattle than any other brand? 
A. No, sir; no more than the others. 
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845 Q. And there were 30 or 40 T’s among 1,000 cattle? 
A. I am not positive, but the bill of sale calls for them. 
Q. Did you ever see the bill of sale ? 
A. No, sir. 
Q. Did you ever read it? 
A. No, sir. 
Q. How do you know what it calls for? 
A. I heard it. 
Q. Those Holly cattle, turned out in the summer of 1881, kept 


pretty close to the ranch after you turned them out? 

A. Ido not know whether they did or not. I think they scat- 
tered round pretty well; the first round-up I was on after the cattle 
came they were scattered all over the range. 

Q. You did not go further north than river bend ? 

A. We generally went up as far as Hugo; in 1882 I was as far as 
Deer Trail. 

Q. Find any Chermside cattle up there ? 

A. Yes, sir. 

> Have any T on them? 

I do not recollect now, but there was a good many cattle out 
_ of pie herd there. 

Q. After Holly and Sullivan delivered their cattle, or as they 
would deliver a bunch of cattle and they would be branded, they 
were turned right out on the range? 

A. After they were branded they were turned loose on the old 
range. 
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Q. And Holly and Sullivan had no more charge of them; the 
cattle company took charge of them ? 
A. Mr. Bloomfield took charge of them. 
Q. Did the company take no charge of the cattle that were 
ea until all were branded ? 
A. They were there and saw them branded and saw them turned 
oose. 
Q. They waited until the last was branded before they took any 
charge at all? 
A. I think Holly sold those he could not gather. 
Q. Did he sell his horses, too, at the same time? 
846 A. Yes, sir. 
Q. They were branded SS also ? 
A. Yes; the bar also. 
Q. A man riding among those cattle for the company, to look 
‘after them and round them up, would necessarily see the bar, 


- would he not? 


A. Certainly; he would see it. 

Q. A man who did not see any of those bars did not look very 
close ? 

A. He must see it any way he would look. 


JOHN DuRFEE, called on behalf of the defendant, being duly 
sworn, testified as follows: 


Direct examination by Mr. RHopEs: 


Where do you live? 
. Syracuse, Kansas. 
How long have you been living there? 
. That has been my home since about 1876. 
What were you engaged in during the year 1882? 
. I was working for H.S. Holly & Co. 
. Have you been engaged in the cattle business extensively as 
to time, handling cattle ? 
A. Since I was 14 years old. 
State if you ever worked in California. 
A. Yes, sir. 
. In Oregon ? 
. No, sir. : 
. But on the Western slope? 
A. Yes, sir. 
Are you acquainted with the different grades of cattle—Ore- 
gon and Western cattle? 
A. Yes, sir. 
Q. Can you distinguish them easily from the Colorado native 
cattle ? 
A. Yes. 
Q. And from Texas cattle? 
A. Yes,sir. 
Q. You were engaged for Holly and Sullivan in 1882; who was 


foreman ? 
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F. H. Pomeroy. 
Q. How long? 
A. He had been foreman there since 1871 until the last of 


July, 1882. 
Who was foreman from that to the time the cattle were turned 


over ? 


es 


Q. 
A. 


Q. 
A. 


848 
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I was. 


. You took his place ? 


Yes. 


. When did you commence for them ? 
. May, 1880. 


Were you well acquainted with their cattle ? 
I was. 

Did you in 1882 gather north of the Arkansas river ? 
Yes. 

Do you know where Arroyo is ? 

I am familiar with that district. 

Do you know the Battle-Ground country ? 
Yes, sir. 

And Sand Creek ? 

Yes, sir. 

Do you know Chand Smith ? 

Yes, sir. 


_Was he on the round-up that year ? 


Yes, sir. 
Who was he representing ? 


. Metcalf? 


Did your outfit, the SS, gather any Oregon or Western cattle? 
No, sir; except those known as mountain cattle. 
You have reference to what ? 


. The Chermside cattle. 


If you had gathered that year any Oregon or Western cattle 


ould you have known it? 


I would. 

Did they gather any such ? 

No, sir; they did not. 

Where were those cattle turned over to the com pany ? 
At Holly station, on the A., T. & S. F. railroad. 


. How far this side the State ‘line ? 


4 miles. 
Did you assist in branding those cattle ? 


. Not exactly ; but I cut out the cattle and put them in the pen— 
every 


one. 
Who assisted besides to turn over any cattle ? 
Mr. John Jessel. 
What was his brand ? 
It was known as S up and S down. 
Q. Did anybody else turn over cattle at that time ? 
A. No, sir. There weresome other cattle turned over there, 
but Mr. Holly had bought them. 
All except the Shanstrum cattle? 
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A. Mr. Holly had the handling of those, too. 
Q. When did that turning over commence ? 
A. I think the 27th of September. 
Q. When did it end ? 
A. About the 1st of November. 
Q. Who was handling the SS cattle previous to the time they were 
turned over? 

A. H.S. Holly. 

Q. You finished about the lst November ? 

A. Yes. 

Q. State whether during that month of branding there were 
branded any Oregon or Western cattle. 

A. There were not. 

Q. Do you know Holly and Sullivan’s cattle branded T on the 
left side? 

A. Yes; the Chermside cattle. 

Q. Any of them branded with a bar on the right side ? 

A. Not until after H. 8S. Holly received them. 

Q. Were any of them there branded ? 

A. Yes, sir. | 

Q. Do you know about any Chermside cattle being lost without a SS 
being put on? 

A. Yes, sir. 

Q. Did you gather any ? 

A. Not myself; but some of the outfit which went along the river 
gathered them. | 3 

Q. But you were looking for them ? 

A. Yes, sir; we had orders to look for them. 

Q. I understood you to say you were foreman after Mr. Pomeroy ? 

A. Yes, sir. 

Q. Who was representing the Arkansas Company on the cattle 
being turned over? 

A. Mr. Bloomfield. 


Cross-examination by Mr. Macon: 


Q. Were the Chermside cattle with a T on the left side 

849 steers or cows? 

A. They were mixed ; both. 
. How many of each did you ever see that way ? 
. I do not remember any quantity. 
. There were very few ? 
Very few of either or both. 
On the same side as the T was there another brand ? 
. No, sir; I think not. 
There was no box on it ? 
No, sir. 
No boot ? 
No, sir. 
No stirrup ? 
No, sir. 
. No wine-glass brand or anything of that sort ? 
. No, sir. 
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ABNER Lomas, called on behalf of the defendant, testified on oath 
as follows: 


Direct examination by Mr. RHoDEs: 


Where do you reside ? 
. Fort Collins. 
. What is your business ? 
. Raising cattle. 
How long have you been engaged in that business ? 
. Over 20 years. 
Where ? 
In Northern Colorado and Wyoming. 
. How long have you been engaged in the cattle business in 
Wyoming? 
A. About 12 years. 
@. As an owner of cattle ? 
A. Yes, sir. 
Q. Where have your cattle ranged in Wyoming ? 
A. In three or four different places. I commenced in Horse 
creek, Laramie river, and other places. 
Q. State whether you are acquainted with the stage road that 
runs from Rock Creek to Fort Fetterman. 
A. Pretty well acquainted; I have traveled over the road. 
Q. Do you know the location of the 40-Mile ranch ? 
A. Yes, sir. 
850 @. Do you know the location of the Yankee ranch ? 
A. I do not know that I know it by that name. I know 
all the ranches along the road. 
Q. Are you acquainted with the Little Medicine country ? 
A. I have been all over it. 
Q. Are you acquainted with Sheep creek ? 
A. Yes, sir. 
Q. And with the country along that creek ? 
A. Yes, sir; I have helped to work that country several times. 
Q. State whether or not you have ever had any cattle in that 
country. 
A. I had a few. 
Q. When did you first take cattle in there ? 
A. In 1875; first on the Laramie river, and on the same range they 
drift over in there. 
Q. State how far west your cattle range. 
A. After we moved over on Bates creek, 50 miles west of Sheep 
creek or northwest. 
Q. From the Laramie along the line of this stage road to 50 miles 
west was your range? 
A. Yes; ‘it was at one time? 
Q. Had you cattle in there in 1880 ? 
A. Yes. : 
Q. How many? 
A. About 7,000, I believe. 
Q. That would be on the Sheep Creek range ? 
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A. They were on Bates creek before they ranged to Sheep creek 
and some to the Laramie; they drifted back and forth through that 
country. 

Q. How far is it from Sheep creek to Bates creek ? 

A. From the mouth of Sheep creek to the head of Bates creek it 
is about 20 miles; perhaps not over between 15 and 20. 

Q. What was the character of the winter of 1880-’81 in that 
section of country ? 

A. It wasa pretty bad winter. 

Q. State how it was as to snow. 

A. I was not in there after the lst of November; I think it was 
the 7 = November, and it was snowing very hard ‘when I 

eft? 
851 Q. Had there been a good deal of snow up to that time? 
A. There had been some up to that time. 

Q. Your cattle ranged in there that winter? 

A. Yes, sir; they were ranging on the head of what we call Stink- 
ing and Bates creek; some on Little Medicine and some on Sheep 
creek. 

Q. What class of cattle did you have in there? 

A. We had some Oregon cattle or Utah cattle. 

Q. When were they brought in? 

A. In 1876. 

Q. They were not trail cattle that year? 

A. Those cattle were not; we had some trail cattle in there? 

Q. How many trail cattle had you in there? 

A. 1,124. 
¥. About what time in the vear did you put those in there? 

A. The last of August on the head of Stinking. 

Q. 20 miles west of Sheep creek ? 

A. Yes, sir; 15 or 20 miles. 

. State what were the losses on cattle in that country during 
that winter of 1881. 

A. I do not know what the losses were on other people’s cattle ; 
those yearlings all died; there were 40 of them gathered ; we put in 
1,124 and gathered 40 head. 

Q. How was it with your other cattle ? 

A. They wintered well enough; they had been wintered there be- 
fore. 

. Those you speak of being brought in in 1876? 

. Yes, sir. 

. They had been on the range for 4 years ? 

. Yes, sir. 

. State whether there was or not a large loss among cattle through 
that country in that winter. | 

Mr. Macon: Do you know except as to your own ? 

A. That is all I know. 

Q. Were you there the next spring? 

A. Yes, sir. 

Q. Were you there at the round-up next spring? 
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A. I did not work at the round-up; we had a foreman who 
852 did the work, and I went to the camp and back. 
Q. How long were you there? 

A. Two weeks. 

Q. Did you ride over the range at all? 

A. A very little. 

Q: State whether or not you were handling some cattle at that 
time for any other parties. 

A. Yes, sir; we had some cattle for a man called Baines and Es- 
ner, from the West. 

Q. Were they trail cattle? hy 

A. Yes, sir. 

Q. Where were they running? 

A. They put them in the head of Stinking, where we put our 
yearlings. 

Q. Do you know what was the loss among them? 

A. I do not know exactly; I think we gathered some 300 and odd 
out of 1,300. 
. They were Western cattle? 
. Idaho cattle or Montana. 
About what time did they get in there? 
Very late; they were turned loose near the Ist November. 
How many do you say were in there? 
. I think about 1,300 head ; our books will tell exactly. 
You gathered how many ? 
. 300 and something, I think. 
Where were those cattle gathered that were gathered ? 
Right along over the country in the mountains—Little Medi- 
cine, Sheep creek, and all through there. 

Q. What became of the other cattle besides the 300 you gathered? 

A. We supposed they died. 

Q. You were not herding the range sufficient to be able to tell as 
to dead cattle? 

A. No, sir. 

Q. What is the character of the country lying between the Fort 
Fetterman stage road and Sheep creek ? 

A. It is a rough, broken country in there. 

Q. How is it to the east of the Fetterman road ? 

A. That is a rough, broken country after you get to the main 
divide between the North Platte and the Laramie plain, heavily 

timbered. 
853 Q. Have you been over that country ? 
A. Yes; over the country southeast of Laramie Peak, but 

I have never ridden the country the other way. I have not been 
across the road north and west. 

Q. Have you ridden the country south and southeast of Laramie 
Peak? 
A. Yes, sir. 
Q. I mean the country from the Peak to the North Laramie? 
A. Yes, sir. 


POPOPOPOPO 
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Q. Have you been over the country lying between the Fetterman 
road and the Peak ? : 

A. No, sir; I have not, except the edge of the plain. 

Q. Have you examined this map? 

A. No, sir; nothing to speak of. 

Q. I will ask you to look at it. 


(References to map and conversation between counsel and wit- 
ness. ) 


Q. You say you were in the country up there until about the 4th 
of November, 1880 ? 

A. Yes, sir. 

Q. State if you think cattle could go through this country be- 
tween the river and Laramie Peak after the 10th November ? 

A. I would not think they could that winter. 

Q. Is it not a fact that the snow-fall commenced early that year ? 

A. Pretty early; yes, sir. 

Q. Are you acquainted with the habits of trail cattle ? 

A. Somewhat. 

Q. Have you had much dealings with them ? 

A. Yes, sir; I have had several herds on the range. 

. State what are the habits and customs of trail cattle when they 

are turned loose on a range after having been driven across the 
trail. 

854 A. If you let them alone they will scatter right out and 

mix with the range cattle all over the country, but if you try 

to herd them and get them accustomed to the range it is different. 

Q. But if turned loose without being watched they will break up 
and scatter? | 

A. Yes, sir; ours have always done so. 

Q. State whether the cattle would again collect together in bunches 
and keep from other cattle. 

A. No; I think not. I never heard of such a thing. 

Q. From your knowledge of that country, and from what you 
know of it up to the 4th of November, what would you say as to 
trail cattle turned loose in Sheep Creek basin, in November, going 
through this range of mountains and getting onto the head of Cot- 
tonwood after November, 1880? 


Objected to as a matter of opinion. Objection sustained. 


Cross-examination by Mr. Macon: 


Q. I understand you to say you have never traveled between 
Yankee’s ranch and the foot of Laramie Peak, to the right of the 
road as you go from Rock Creek ? 

A. No, sir. 

Q. As far as you have been cattle could pass back and forth? 

A. Yes; it is hilly country; rolling country. 3 

Q. But between Laramie Peak to the southeast and down to the 
Laramie river you have been? 

A. Yes, sir; I have worked that country. 
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. Driven cattle out of there? 

. Yes, sir. 

. How did the cattle get in there? 

. Our cattle got into there from above. 

You drove them in there? 

Yes. 

~Q. From the west or east ? 

A. We herded them down in there to hold them. 
Q. You did not drive them in from the west? 

No, sir. 

Did you ever have any cattle in there from the west? 

. Only what drifted from the head of Stinking Water. 

. Cattle have drifted from Stinking Water into there? 

. Very few. 

Southeast of Laramie Peak ? 

. Yes, sir. 

. Is it only an opinion of yours, not any personal knowledge, 
that cattle could not pass from Yankee’s ranch to the foot of Lara- 
mie Peak, say, in the winter of 1880? 

A. I rode from there. I have not been in there enough to know 
about it. 

Q. You know the trail from the 32-Mile ranch round the foot of 
Laramie Peak to the old saw-mill? 

A. No, sir; I am not acquainted. I have traveled the trail that 
goes froin the Laramie river to the saw-mill. 

Q. That goes rather north from the Laramie river ? 

A. Yes, sir; by Proctor’s old place. 

~Q. You do not say there is not a trail between the 32-Mile ranch 
and Parker’s ranch ? 

A. No; I know nothing about it. 

Q. That country between the foot of Laramie Peak and the Yankee 
ranch you say isa broken country ; did you never travel through it? 

A. Only along the road to Fetterman. 

ae In going to Fetterman you do not go through that country at 
all ? 

A. No, sir. 

Q. Those yearlings of which you lost so many were Texas year- 
lings and turned out there in November? 

A. Some time in the last days of August. 

Q. And of those you found very few? 

A. Yes. 

Q. Yearlings after being driven from Texas are not very 

856 _-well prepared to stand the winter? 

A. No, sir. 

Q. You are apt to suffer large losses in that kind of cattle? 

A. Yes; if it is a hard winter we are. 

Q. You speak of cattle mixing. If you bring a herd of cattle 
from Oregon, say 800 or 900 miles, and turn them loose in Sheep 
Creek basin, a sort of sheltered country, and herd them together for 
three or four weeks, they will stay together right well, will they not? 

“ If you let them go they will scatter out and mix with the range 
cattle. 


1° 2) 
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Q. But if you herd them for three or four weeks or a month ? 

A. They will stay on the range better. 

Q. In case they are allowed to scatter in a particular district and 
a hard, driving storm comes up and drives them off in one direction 
and into a country like Sheep Creek basin they will get together then 
in drifting—all drifting towards the narrow part of the canyon or 
the valley ? 

A. If a storm brings them into the position. 

Q. You know Sheep Creek basin ? 

A. Yes, sir. 

Q. To the north it gets narrow ? 

A. Yes. 

Q. A wind coming into the basin from the west will drive the 
cattle up the basin ? 

A. Yes, sir. 

Q. And the cattle will get into a bunch? 

A. Yes, sir. 

Q. They can cross from the upper part of the basin to Howe’s 
ranch through a trail or road ? 

A. I do not know. 

Q. When they get starting to drift—a large number of cattle—the 
strongest cattle lead ? 

A. Generally. 

Q. And the weaker cattle keep falling in towards the rear? 

A. Yes, sir. 

Q. And so at last the trail cattle drifting with a large lot of range 

cattle will sooner or later fall to inthe rear ? 
857 A. I should judge so. 
Q. The trail cattle are usually thinner than the range 

cattle? 

A. Yes, sir. 


Redirect examination by Mr. Ruopss: 


Q. How about the cattle when the storm ceases? 

A. If they were broke to the range they would drift back. 

Q. If they were eattle that had been driven over the trail from 
Oregon and were to drift out of that country, when the storm cases 
where would they drift to? | 

A. They would scatter out with the range cattle; they do not 
know the county; they have no home. 

Q. Is there any disinclination on the part of Oregon cattle to mix 
with the Wyoming cattle ? 

A. No, sir 

Q. They are not tony, and refuse to associate with other cattle? 

A. I think not. 

Q. After the storm had ceased and the cattle mixed with the 
range cattle, would they not drift back to the old range? 

A. Yes, sir. 

Q. And the range cattle would drift back to their homes? ~ 

A. Yes; some would not; there are thousands that never come 
back when they drift a long distance into a south country. 
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Recross-examination by Mr. Macon: 


Q. You never knew cattle to face a storm ? 

A. Not generally. 

Q. Did you ever know them driven by the storm right against the 
storm ? 

A. Yes, sir; they were range cattle, used to the range and shelter, 
and they were seeking shelter against the storm. 

Q. Those trail cattle, driven hundreds of miles and drifting 

through those hills, would not be likely to drift back to those 
858 ranges? 
A. No, sir. 4 


CHARLES ANDREWS, called on behalf of the defendant, testified on 
oath as follows: 


Direct examination by Mr. Ruopes: 


Q. Where do you reside ? 

A. Fort Collins. 

Q. What is your business ? 

A. Iam interested in several businesses—cattle, banking ; but 
mostly cattle business. 

Q. How long have you been engaged in the cattle business ? 

A. Since 1877. 

Q. Where? 

A. For 2 years in the neighborhood of Fort Collins, and since 
then in Wyoming. 

Q. What business relations have you with Mr. Lomas? 

A. Partner of his. 

Q. Do you know the country about Sheep creek, in Wyoming. 

A. Yes, sir; somewhat. 

Q. Have you had any cattle there? 

A. Yes. 

Q. When did you have cattle there? 

A. I wentin with Mr. Lomas in 1879; we sold out in 1882. 

Sai From 1879 to 1882 you were interested in cattle in that 

ountry ? 

ery Yes, sir. 

Q. State how many cattle you had in there in 1880. 

A. I could not really say. 

Q. As nearly as you can. 

A. In the neighborhood of 5,000 head. 

Q. Where did those cattle range? 
A. are the Platte river up to the Laramie plains, and through 

tes’ Hole. 
Q. State whether they ranged about the Sheep creek country. 
A. Yes, sir. 

Q. You heard Mr. Lomas describe the range from the 
859 Stinking Water to Sheep creek ? 
A. Yes, sir. 


Bat 
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Did your cattle range there during that year? 
. Yes, sir. 
any they there during the winter of 1880-81 ? 
es. 
. State what class of cattle you had in there. 
. Some Americans and most of them were Texans. 
Were any of them trail cattle? 
. I put in 1,124 trail cattle in 1880. 
Q. Texas trail cattle? 
A. Yes, sir. 
(. State whether the Texas trail cattle stand the winters as well 
as Western trail cattle. 
. I do not think they do. 
. How many of those cattle, 1,124, did you gather the next spring? 
. I do not think we gathered 30 head. 
. What became of the balance? 
. I presume they died. 
. They were not there the next spring? 
. No, sir. 7 
. State whether or not you were handling any trail Oregon cat- 


POrOrOPO 


Yes, sir; we took some 1,300 in the fall of 1880. 
What class of cattle were they ? 
They were mixed cattle; Oregon cattle—cows and steers. 
What is called a straight bunch of stock cattle ? 
Yes, sir. 
How many of those cattle were gathered the next spring? 
212 head. | 
Out of how many ? 
. Out of 1,300. 
. They ranged over the Sheep Creek basin country ? 
Yes, sir. 
. That was their range ? 
. Yes, sir; from there onto the Hole and Stinking Water, where 
we turned them loose; that is about the center of the range. 
Q. About what time in the year were they turned loose in that 


POPOPOPOPOPOD” OPOPoOPor 


country ? 7 
A. I could not say; it was pretty late in the fall; October, I 
should judge. 
860 Q. When were your trail cattle turned loose in that coun- 
try ? 


A. About the middle of August. 

Q. Was there good grazing in that country in the middle of 
August ? 

A. Fine; yes, sir. 

Q. So your trail cattle were there about three months before Ore- 


gon cattle? Mg 
A. Yes, sir; I should judge they were. 


Mr. Macon had no questions to ask. 
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Lacon B. IRELAND, called on behalf of the defendant, being duly 
sworn, testified as follows : 


Direct examination by Mr. RHODEs: 


Q. What is your name? 

A. Lacon B. Ireland. 

Q. Where do you reside? 

A. Third Creek. 

Q. Where is that located from Denver? 


A. Northeast—about 18 miles. 

Q. What is your business ? 

A. Cattle business. : | 

Q. How long have you been engaged in that business? 

A. 10 or 12 years. 

Q. Where? 

A. In Colorado, Weld county, and Arapahoe county. 

Q. Have you been handling cattle in the northern part of the 
State? 


a. Yes, sir. 

Q. As an owner or as a hand ? 

A. Part of the time as an owner and as a hand. 

Q. State whether you are acquainted with the different breeds of 
cattle, such as Texas, native, and Oregon cattle. 

A. Yes, sir. 

Q. State the distinction between the Oregon and Western and our 
native cattle. 

A. The Oregon are larger-boned and stand higher and are a 

rougher cattle. 
861 @. Where were you in 1881 ? 
A. On this western round-up. 

. Where did it commence ? 
At Cheeseman. 
Where? 
Twelve miles below Denver. 
Who was the foreman in that round-up ? 
Fred. Nolan. 
State how long you were with that round-up. 
Until it quit. 
Where did it quit? 
At Byers’ station. 
. About what distance had you traveled ? 
That western round-up met the eastern round-up at Fort 
Morgan and they joined together and came up to Byers. 

Q. Fred. Milheim ceased as foreman ? 

A. Yes, sir. 

Q. What distance of country had you traveled in that round-up, 
from where you started to where it ended—from Cheeseman to Fort 


POPOPOPOSOPL 


‘Morgan? 


A. The way we went I do not know, but I could figure it up. 
We went down the Platte to Box Elder and crossed the Kiowa to 
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Lost creek, to Lost Springs, to the mouth of Lost creek, and down 
to Kempton’s, Fremont’s Orchard, and Fort Morgan. 

Q. So that you traveled in circuitous route ? 

A. Yes, sir. . | 

Q. In an estimate, what would be about the distance of country 
you traveled over ? 

A. In the neighborhood of 300 miles. 

Q. State who you were representing in that round-up. 

A. A man called Mr. Bond and Mr. Roberts. 

Q. What were his brands? | 

A. Bond’s brand was BO on ihe left side; Roberts’ brand was 
WR on the right side. | 

Q. So you were looking for cattle branded on each side? 

A. Yes, sir. 

Q. State whether in that round-up there were any Oregon or West- 
ern cattle. 

A. I did not see any and do not think there was. 
862 Q. You were with it all the time? 
A. Yes, sir. 

Q. Were you helping handle the cattle every day ? 

A. Yes, sir. 

Q. State whether you assisted in cutting cattle from the main 
bunch to the calvey. 


A. Yes. 

Q. Did you night ride? 

A. Yes, sir. 

Q. You were one of the regular employés of the round-up ? 

A. Yes, sir. 

Q. How many men were on that round-up? 

A. At times there were a good many more than others; some- 


times we were short of men, other times more; probably 50 to 60 
or 75 men, but it run that way. 
. It averaged from 50 to 75 men ? 
. Yes, sir. 
From the time you started to the time you stopped ? 
Yes, sir. 
They were all engaged in rounding up? 
Yes. 
Did you round up cleanly? 
Yes. 
. State whether or not you know of Mr. Bloomfield being there. 
Yes, sir. 
. State abcut what point he struck the round-up. 
A. I think that he started with the round-up. 
Q. Do you know what place or point he left the round-up, or 
whether he kept with you through? 
A. He left at Lost Springs; went home with the calvey ; started 
about 4 o’clock. 
Q. How far is that from Kempton’s ? 
A. About 20 or 25 miles. 
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Q. Then you had not reached Kempton’s by about 25 miles ? 
A. No, sir. 
Q. State whether Mr. Bloomfield — on that round-up after Lost 
Springs. 
A. I do not think he was. 
Q. Do you recollect seeing him at the round-up after Lost Springs? 
A. I think not; not on Milheim’s route. 
863 Q. Then you would say he was not at Kempton’s? 
A. I donot think he was; I do not remember seeing him 


there. 
Q. Was he at Fort Morgan? 
A. I do not remember seeing him there. 
Q. You know he left the round-up at Lost Springs ? 
A. Yes. 
Q. What other men left there with him or that calvey ? 
A. Two other men. 
Q. From that point they drove home? 
A. Yes, sir. 
Q. Were you acquainted with and examined and helped to handle 


the calvey into which Mr. Bloomfield’s cattle were cut up to Lost 
Springs? 

A. Yes, sir. 

Q. State whether or not you rode with Mr. Bloomfield in cutting 
catile the same you did with the others from the time he started 
until he got to Lost Springs. 

A. I do not remember riding right with him. 

Q. Was he riding with the round-up? 

A. Yes; he might have rode right along — me at the time. 

Q. The same you did with other men? 

A. Yes. 

Q. State whether in the cutting out of the cattle from the main 
bunch they are not all held together by men called circlers and then 
certain men go in and cut out. 

. Yes, sir. 
While some men cut out the others remain in the circle ? 
. Yes, sir. 
So the entire number saw each animal cut out? 
. They are supposed to see everything. 
. Is it not a fact that only one brand is cut out at a time? 
. Yes; what belongs to his calvey. 
When the C7 are “cutting out would the Hash-Knife be cutting 
out at the same time? 
A. They are liable to. 
864 Q. And those animals are examined, are they not? 
A. Yes, sir. 

Q. State whether or not on that round-up there was cut out and 

put into the calvey of Mr. Bloomfield any Oregon or Western cat- 


O>rOroror 


tle. 


A. No, sir; I did not see any. 


Q. If he had been cutting such cattle to any number, say 30 head, 
would you have seen them ? 


«= tie 
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A. I think I would. 

Q. How long was it after you were at Lost Springs before you 
reached Kempton’s ? 

A. I think it was two days from the time you left. 

Q. So that Mr. Bloomfield left the round-up two days before you 
left Kempton’s? 

A. Yes, sir. 

Q. How long were you at Kempton’s before you went to Fort 
_ Morgan? 
A. Fort Morgan was second or third round-up after Kempton’s. 


Cross-examination by Mr. Macon: 


Q. How far is Kempton’s from Fort Morgan ? 

A. About 25 miles. 

Q. How far is Lost Springs from Kempton’s? 

A. I think it is about 20 miles, the way they went with the cattle. 
' Q. It was at Lost Springs you say Bloomfield left the round-up ? 

A. Yes, sir. 

Q. Where did he go? 

A. He started for his place. 

Q. With some cattle? 

A. Yes, sir. 

Q. And from Lost Springs where did you go—to Kempton’s? 

A. Yes, sir. 

Q. Is Kempton’s in the western or eastern round-up? 

A. In the eastern round-up. 

Q. Which is the furthest down the river—Kempton’s or Fort Mor- 
gan? 


A. Fort Morgan. 
Q. Is Fort Morgan in the western round-up ? 


A. Yes. 
Q. You did not see Bloomfield there at either of those places? 
A. I do not remember seeing him. 


865 @. You do not remember his taking any cattle out of the 
herd there and driving them off, either at Kempton’s or Fort 

Morgan ? 

A. No, sir. 

Q. If he had you would have seen them ? 

A. Yes. 

Q. You are positive ? 

A. I am. 

Q. If he swears he did so he is mistaken ? 

A. I did not see him. 

Q. There area great many things happen on a round-up that 


everybody does not see? 

A. They are supposed to see everything that goes on. 

Q. What is the actual fact; it does not seem to you possible he 
could have carried off from Fort Morgan or Kempton’s 25 to 50 
head of cattle and ‘you not see him? . 

A. No, sir. 
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Ben. Toomsty, called on behalf of the defendant, being duly 
sworn, testified as follows: 


Direct examination by Mr. RHODEs: 


. Where do you reside? 
Lupton. 
How long have you resided there ? 
For the last 15 years. 
W hat is your business ? 
Cow business. 
How long have you been engaged in that business ?’- 
Seven or eight years. 
As a hand or an owner? 
An owner. 
You have cattle on the range ? 
Yes, sir. 
Where is your range? 
From the Fort to the Muddy. 
Commencing ‘about Lupton ? 
Yes, sir. 
Extending from that on towards the Muddy ? 
Yes, sir. ; 
. State whether or not you were with the round-up in the spring 
of 1881. 
866 A. Yes, sir. 
Q. Do you know who was captain of that round-up ? 
A. Fred. Milheim. 
Q. Is he a one-armed man? 
A. Yes, sir. 
Q. State if you are acquainted with the different breeds of cattle, 
such as Texas, native, and Oregon or Western cattle. 
A. I am acquainted with native and Texas, but as to Oregon I 
am not familiar with them; I have not handled thein. 


OPOPOPOPOPOPOPOPOr-ES 


Q. You cannot say whether you would know them or not? 

A. No, sir; because I do not know. 

Q. How far were you with that round-up ? 

A. From the time it started until they broke up. 

Q. Where did it end ? 

A. At Byers. 

Q. Do you recollect going on to Fort Morgan ? 

A. Yes, sir. 

Q. Who was captain of the round-up until you got to Fort 
Morgan? 


A. Fred. Milheim. 

Q. Do you know Mr. Bloomfield ? 

A. Yes, sir. 

Q. Did he go to that round-up? 

A. Yes, sir; the first I remember seeing him he worked up Box 
Elder to Lost Springs. 

Q. State what occurred at Lost Springs. 
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A. The eastern men, the Hash-Knife and Mill Iron, they had so 
many cattle they drove along over to their range on the Muddy. 

Q. How far is Lost Springs from Kempton? 

A. About 15 miles. 

Q. Did the Mill Iron, Hash-Knife,and 3 Ring outfit cut with Mr. 
Bloomfield ? 

A. Yes, sir. 

Q. Did Mr. Bloomfield have a private calvey of his own? 

A. No, sir. 

Q. If he had been herding cattle on the side you would have 
known ? 

A. Yes; it was our business to look around. 

Q. Is it not a fact that men on the round-up examine all 


867 cattle and all calveys? 
A. Yes; when a calvey starts to go home he should in- 


spect the calvey. 
‘ Q. Ifa man had a calvey on the side he would be bounced ? 
. He would have to be a pretty good rustler to manage it. 
. How many men were there ? 
A. From 25 to 50. 
Q. Those men were all looking out the same as you ? 
A. Yes, sir. 
. When you got to Lost Springs Bloomfield and the Hash-Knife 
and the other outfits left then ; you had not reached Kempton’s? 
A. No, sir; we had not worked to Kempton’s. 
Q. What country would you work over before you got to Kemp- 
ton’s ? 
A. To the mouth of Lost Springs and down the river to Kemp- 
ton’s. 
Q. How far? 


A. About 15 miles. 
Q. How long would that take you to reach Kempton’s from where 


OPO 


Bloomfield left ? 


A. It generally takes about two days. 

Q. Then how far are you from Fort Morgan ? 
A. From 20 to 25 miles. 

Q. How long would it take to reach there ? 


A. It takes about two days. 
Q. State whether or not Mr. Bloomfield returned to that round- 


up after leaving it at Lost Springs, from there to Fort Morgan. 
A. I could not tell you. I do not recollect whether he met us 


there or not. ; 
Q. Do you have any recollection of seeing Mr. Bloomfield on the 


round-up after Lost Springs ? | 
No, sir. 

Do you know what brands Mr. Bloomfield was cutting ? 

. Yes, sir. 

What were they ? 

C7, 7C, and SD bar; those were all the brands I knew. 
Do you know of his cutting any other brands ? 


. No, sir. 
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868 Q. Do you know of Mr. Bloomfield cutting any T on the 
left side or bar on the right ? 
A. No, sir. 


Objected to. Objection sustained. 


Q. Do you know of any other brands he cut besides C7, 7C, and 
SD bar? 

A. I did not see him cut any. 

Q. Would you have known it if he had ? 

A. We should have known it by looking at his calvey when he 
was ready to go home. 

Q. You know the brands they have been cutting on inspecting 
the calvey ? 

A. I do not know what brands they have been cutting before I 
go through a calvey, and should know then. 


Cross-examination by Mr. Macon: 


Q. How far is it from Fort Morgan to Bloomfield’s house? 
A. About 20 miles. 
Q. How far from Kempton’s to his house ? 
A. About 20 miles. 
Q. How far is it to the lower end of his pasture from Fort Mor- 
gan? 
. About 19 miles. 
Which way does his pasture run from his house ? 
It runs east and south mostly. 
You say that you saw Bloomfield down at Fort Morgan ? 
I did not say so. 
You do not remember seeing him ? 
No, sir. 
Do you remember seeing him at Kempton’s? 
No, sir. 
You were at both places? 
Yes, sir. 
Milheim was there? 
. Yes, sir. 
You do not say he was not there? 
I did not see him there. 
You do not remember about seeing him ? 
. I never saw him there. 
You know you did not see him? 
A. If he had been there I would be apt to see him. 
Q. Should you be apt to remember ? 
A. Yes. 
Whom did you see at Kempton’s besides Milheim ? 
Some eastern men there. 
Do you know any of their names? 
Yes. 
Name them. 
Dry, Old Billy, Charley, Leg and Arm. 
Any other person? 


OPOPOPOPO>OPOPO>OD 
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A. No, sir; that was all. 

Q. Have you named all that were there ? 
A. All I can remember. 

Q. Others there you do not remember? 
A. I could not tell you. 


CHARLES McLeop, called on behalf of the defendant, testified on 
oath as follows: 


Direct examination by Mr. Ruopss: 


(). Where do you reside? 
A. Greeley, Colorado. 
Q. What is your business? 
A. Engaged in a billiard-room for about 8 months past. 
Q. What was your business before that? 
A. Cow-punching. 
' Q. How long were you on the range? 
A. From the spring of 1873 to the spring of 1882. 
Q. About 9 years? 
A. Yes, sir. 
2. Where were you herding the winter of 1880-’1? 

. In the month of December I was about 12 miles south of Chey- 
enne part of the time, and part of the time I was drifting cattle from 
Greeley Colony to Fremont’s Orchard. 

QQ. Were you patrolling the river that winter ? 
A. Yes, sir. 
Q. Were you on the river any time during December ? 
A. Yes; part of the time. 
Q. State what your business was. 
A. To drive cattle from the river and keep them back from 
870 the river. Cattle came in large drifts and the feed was 
very poor, and I had to work them back to the hills, where 
they could get something to eat. | 
@. Who were you working for? 
A. For N. R. Davis, of Cheyenne. we 
Q. Was he then a cattle-owner ? 
A. Yes, sir; he was at that time. 1 
Q. Was this on the north side of the Platte? 
A. Yes, sir. 
Q. Are you acquainted with the country about Fremont’s Or- 
chard ? 


A. Tolerably well. 
Q. State what was the condition of the river about Fremont’s Or- 


chard during the months of December and January, 1880-’81. 

A. The river was tolerably high and frozen over considerably— 
some channels frozen clean across, some part way, and the water 
gushing up through. 

Q. Was it frozen hard enough to bear cattle? 


A. Part of it was and part not. 
Q. Was it a fact that some of those streams were frozen to the ex- 
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tent stated and in the center the water would be flowing without 
ice on it? 

A. Yes, sir. 

Q. State what was the condition of cattle along the north side of 
Platte river in the spring of 1881. 

A. Very poor. 

Q. How was it as to dead cattle along there? 

A. They were lying there by the hundreds. 

Q. From where? 

A. From Greeley Colony fence and from Crow Creek, 12 or 15 
miles below Greeley, down the river as far as you could ride ; I rode 
down below the Narrows about 65 or 70 miles. 

Q. You rode along there that spring ? 

A. I did. 

Q. State about how many dead cattle there were along there. 

A. I should judge I saw 1,000, at the least calculation, and I think 

there were a great many more than that. 
871 Q. You rode along the banks of the river? 
A. Yes, sir. 

Q. Was there any one else engaged besides yourself in keeping cat- 
tle from the river that year? 

A. Mr. Davis had three men of us riding all winter. 

Q. Engaged in keeping the cattle from the. river. 

A. Yes, sir. 

Q. Were there many cattle crossed the river during December 
and January? 

A. Very few. 

Q. State why. 

A. The river was in such a condition it was hard for cattle to 
cross. 

Q. Would cattle cross it unless driven or pushed across? 

A. It was almost impossible; a man could hardly force them 
across; you have to sand a trail on the ice. 

Q. Was there any trail made across the river ? 

A. Not that I saw. 7 

Q. Was it not a fact that instead of crossing them you were keep- 
ing them from the river ? 

A. Yes, sir; they would drift down to the river and get on sand 


‘bars and die by the hundreds if not kept off; in getting them off 


we bad sometimes to work for half a day. 
Q. They would neither come back nor go ahead ? 
A. Yes, sir. 
Q. Did you ride about Fremont’s Orchard ? 
A. I did. 
Q. Same condition of affairs existed there ? 
A. Yes, sir. 


Cross-examination by Mr. Macon: 


Q. I understood you to say the river was unusually high that 
winter of 1880-81? 
A. It was. 
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Q. What caused that unusual volume of water in the Platte river? 
A. I do not know; I suppose snow in the mountains melting late. 

Q. Did snow melt in the mountains in December and January ? 
A. I did not say in December and January ; it was rather 
872 warm that fall until quite late. Our winter did not set in until 
late, and the river was unusually high that winter; from what 

cause [ do not know. 

Q. You are aware that it was the dryest season we ever had, and 


.cattle had to be driven out of the country to keep them from 


starving ? 
A. It was dry in 1880. 
Q. It was more than uncommonly dry? 
A. Feed was very poor. 
Q. State when the snows fell and melted that raised the Platte in 


December and January ? 


A. I know nothing about it. 
_Q. But you are positive that it was unusually high in December 
and January? 
A. Yes, sir. 
Q. But you cannot tell what it was that raised it? 
A. No, sir. 
Q. You patrolled the river from Fremont’s Orchard to the Nar- 
rows ? 
. From about 18 miles east of Greeley to the Narrows. 
. That 18-mile point, how far is it from Fremont’s Orchard ? 
. It is 16 miles above. 
Then you would pass Fremont’s Orchard going down ? 
. Yes, sir. 
. You went there about the 1st of January? 


Yes. 
Can you locate it within a week of the date; about New Year’s 


it is a sort of holiday; how far from New Year’s day? 
I think we were there on New Year’ s day. 

. Patrolling the river? 

Yes. 

. Very few cattle crossed, to your knowledge? 

. Very few, tomy knowledge. 

. Do you know a man called Apsley ? 


. I have seen him. 
Do you recollect he was hauling hay across the river from his 


place to where they were quarrying rock for the B. & M. road, the 
Julesburg cut-off ? 
A. No, sir; I do: not recollect his hauling hay. 
873 Q. Do you ‘know he was hauli ‘ing a across ? 
A. I do not think he was. 
Q. Do you know he was not? 
A. I did not see any hauling. 
Q. You know the men were working nearly opposite his place on 
the Julesburg cut-off? | 
A. There was one camp in the quarries. 
Q. Apsley gy hay, did he not, in the vettonis 1 ? 
75—147 
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A. Yes, sir. i 
Q. Your business was to keep the cattle from crossing the river? i 
A. Yes; work them back into the hills. 

Q. Was it your business to keep anybody’s but Davis’s? 

A. We had orders to drive every hoof of cattle, whoever they 
belonged to. 

Q. Was there any storm raging while you were patrolling the 
river 

. Some very bad storms. 

Was there much snow? 4 

Yes, sir. 

Any on the ice on the river ? 

. Sometimes; if there is any wind it does not stay long there. 

If there is no wind it stops on the ice? 

Yes. 

When there is 5 or 6 inches of snow on the river, cattle cross 

without knowing that they are on the ice? 

A. If there is no channel. 

Q. Do you know the Platte was not frozen over in every place? 

A. There were lots of channels. ‘ 

Q. You do not know of any place where it was inti all the way 
across ? 

A. I never saw a place the whole winter through where I could 
get clean across without angling round. 

Q. If the cattle were started to go across they would not have 
sense to angle round ? 

A. I do not know as to that. 

Q. In that region, with the high water in December and January, 

about how deep was the river in the deepest place ? 
874 A. I suppose there were channels there that were deep. 
Q. In the majority of places the water was a foot deep? 

. All the way from 6 inches to 33 and 4 ft. deep. 

. Catttle would not mind that ? | 

. Cattle are not apt to cross water like that. 1 

Don’t they go into the water to drink ? 

. In the summer they do. 

How many cattle came down to the Platte to drink through 

0 and 1881 on your route? 

There were thousands along the river. 

There must have been 50,000 to 60,000 ? 

Not so many. 

Say 10,000? 

Probably. 

. And you had to keep the 10,000 back ? 

. Yes, sir; keep them from the islands. 
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Mr. MILLER, called on behalf of the defendant, testified on oath 
follows: 


Direct examination by Mr. RHopgs: ~ 


. Where do you reside? 

. On Running creek. 

. How far is that from Denver? 

. About 30 miles. 

. What is your business ? 

. Cattle and horse business. 

As a hand for some one else ? 

My father and I together. 

How long have you been engaged in the cattle business ? 

. About 8 years. 

Where? 

On Running creek. 

Are you acquainted with the section of country where the C7 
nehe is? 

A. Yes. 

Q. Do you know the country over which the cattle there range ? 
A. Yes, sir. 


Fore PFOPOPOPOPO 


875 Q. Were you with the round-up in 1882? 


of t 


A. Yes, sir. 

. Whereabouts ? 
. I struck the round-up at the head of Beaver. 

Was Bloomfield’s outfit represented in that round-up ? 
Yes. 

Who was foreman ? 

Pierre Lagrange. 

When did you strike the nil -up there in 1882; what time 
1e year or month ? | 
. It was in June, I think. 

. Do you know John Wagers? 

. Yes, sir. 

. Was he along with that round-up? 

. Yes, sir. 

. Do you know what he was representing ? 

. WE. 

. Do you know what calvey he was cutting cattle into? 

. C7 calvey—Bloomfield’s. 

. Were you cutting in the same calvey ? 

. Yes, sir. 

. You were assisting in cutting Bloomfield’s cattle as well as 


Ororerorerersorerere 


your own? 


A. When we are cutting together we cut the first one we want, 


whether ours or belonging to the others. 


Q. Who were you cutting for? 

A. For myself and my father and brother. 

Q. State whether you know Oregon or Western cattle. 
A. I am not sure about that; I think I would. : 
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You are not very positive ? 

No. 

Do you know the native cattle here ? 
. Yes, sir. 

Do you know Texas cattle? 


. Yes, sir. 
. Do you know there is a distinction between the Oregon cattle 


and those two classes I have mentioned ? 
A. I think there is. 
Q. What is the difference? 
A. The Oregon are large, rougher-boned caitle. i. 
Q. State whether in the calvey you were cutting there were 
876 any such cattle as you have just described—Oregon or West- 
ern cattle. 


Objected to. 


Q. Were there any such cattle, those large, rough-boned cattle, 
such as — think Oregon cattle are, cut into this calvey ? 


Objected to. Objection overruled. 


A. I think there were some Metcalf Oregon steers. 

Q. State what brands were being gathered on that round-up for 
Bloomfield. 

A. C7 and 7C and SD bar. 

Q. Were they gathering any other brands ? 

A. No, sir; I did not see any others. 

Q. Were any cattle put into that calvey branded with a T-on the 


left side ? 
Objected to. 
Q. Did you see any T cattle on the range ? 
Objected to. Objection sustained. 


Q. Were they gathering any other brands than those you have 
mentioned ? 

A. No, sir; I think not. 

Q. If they had been would you have known it? 

A. I could not help but have known it. 

Q. Did you see Mr. Wagers cut any of those rough Oregon cattle 
into that calvey ? 


Objected to as leading and suggestive. Objection sustained. 


Q. Was Wagers assisting in cutting into that calvey ? 
A. Yes, sir. 
Q. Did you see the cattle that Wagers cut out and put into that 
calvey ? 
A. I was cutting out myself and would have seen them. 
Q. pines what cattle Mr. Wager was cutting and putting into that 
calvey. 
877 A. He was cutting WF, C7, 7C,SD bar, S bar, COW, 33, 
DT, and MET. 
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Q. What cattle were you representing ? 

A. COW, 38, and KP. 

Q. What other cattle than those you have mentioned did Mr. 
Wagers cut? : 

A. There was a crooked H. 

Q. Have you mentioned all now that were included in that 
calvey ? 

A. I think I have. 


Cross-examination by Mr. Macon: 


Q. You went in the round-up of 1881 or 1882,I1 believe, in June? 

A. Yes, sir. 

Q. How long did you continue with it—until the round-up was 
finished ? 

A. Yes, sir. 

Q. Did you go into the fall round-up ? 

A. No, sir; I do not think so. No; I was not there in the fall of 
1882. 


Deposition of Nicholas Dowling. 


NicHOLAS DowLING sworn: 


My name is Nicholas Dowling; age, forty years; occupation, cat- 
tle business; I reside in Denver, Colo.; have been in the cattle busi- 
ness over twelve years; my headquarters have been in Colorado all 
of the time; my ranch is on the line, and the cattle are in Colorado 
and Kansas both. 

I am acquainted with the cattle ranges in Wyoming Territory ; 
have driven cattle across them twice. I am particularly acquainted 
with them west of the Black Hills. I had a cattle ranch in North- 
western Wyoming, in the Wind River Valley. At one time drove 
cattle from Oregon into the Wind River Valley, in the fall of 1880. 

I know the section of county called Rock Creek. I drove through 

that country in October, 1880, five hundred and twenty Ore- 
878 gon steers. I drove them toa point on the Union Pacific near 

Egbert station, in Wyoming Territory, the first station west 
of Pine Bluffs. I crossed the railroad there. I crossed the Black 
Hills range with that herd between the fifteenth and twentieth of 
October. At that time the weather was very cold and there was 
considerable snow on the summit of the range. We had a very 
severe snow storm about the eighth of October. My cattle arrived 
at Egbert about the first of November. On the third of November it 
was very cold. We had a severe storm and we let the cattle go. It 
was our intention to ship those cattle from Pine Bluffs. Those 
cattle were selected out of about 3,500 Oregon cattle, and were the 
best steers and oldest cattle—from three to six years old—and were 
selected for feeding purposes. By “feeding cattle” is meant cattle 
that are shipped down to the Western States to be fed corn for the 
market. They were in good condition for cattle that had been driven 
from Oregon, when they were selected at Sweetwater, in Wyoming. 
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Sweetwater is distant about 125 miles northwest from Rock Creek. 
We passed through Rock Creek on our way east. We first experi- 
enced difficulty on account of the weather near Laramie City, which 
is about thirty miles from Rock Creek—east of Rock Creek—that 
is, after we had passed Rock Creek. It was impossible to get cars 
when we got to the railroad. Cars had been ordered ahead, but it 
was impossible to get them, and a storm coming on, too, had some- 
thing to do with our not shipping the cattle by rail, as intended. 
That was a snow and wind storm both, and it was a cold one. It 
was an extensive storm; it extended all over the country. 
Q. From the fall of 1880 to the spring of 1881 what kind of 
weather prevailed in that section of country, if you know? 
879 By “that section of country” I mean the country between 
Sweetwater and Egbert station, over which you drove your 
cattle, including Rock Creek. 
Objected to by the counsel for plaintiff because irrelevant and 
immaterial. 


A. It was a very severe winter from the Sweetwater to the Platte 
or to Egbert, all over that country, extraordinarily severe winter— 
the worst known for many years. ;There was a great deal of snow 
in the vicinity of Rock Creek as well as at Egbert, on the Union 
Pacific; a great deal of snow and cold weather. 

Q. State, if you know, whether many cattle perished in that part 
of the country during the winter and spring of 1880 and 1881. 


Objected to by plaintiff’s counsel because immaterial and irrele- 
vant. 


A. In passing over the country in the spring of 1881 I saw a 
great many dead cattle, and my cattle that I turned loose I never 
gathered twenty per cent. of them. I lost about 80 per cent. of 
them. 

Q. Did you make a pretty thorough search for them in the spring 
of 1881? 


Objected to by plaintiff’s counsel because leading. Question with- 
drawn. 


Q. State what kind of a search, if any, you made for your cattle 
in the spring of 1881, the spring or summer of 1881, or at any time 
afterwards, and what the result of that search was. 


Objected to by plaintiff as immaterial. 


A. I had J. L. Brush’s outfit gathering the cattle for me, and also 

had men on the north side of the Platte river, and went with the 

round-up myself, the regular round-up, from near Jules- 

‘880. burg toa point near Greelev, on the north side of the Platte 

river. Wegathered and shipped that year about seventy-five 

head, and since that time J. L. Brush’s outfit nave been gathering 

and shipping the cattle. Up to the present time we have gathered 
and shipped less than twenty per cent. 

Q. State, if you know, what proportion of cattle owned by others 
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-? vicinity perished during the winter and spring of 1880 and 
881. 


Objected to by plaintiff’s counsel as immaterial. 


A. I could not tell what proportion, only judging from my own 
losses. There were a great many dead cattle all over the country 
from the Platte to the Sweetwater river, all over the country wher- 
ever I went. 

The condition of the grass in the vicinity of Rock Creek in the 
fall of 1880 was the poorest in many years. There was scarcely 
any grass. ‘There was a great many cattle pastured in that vicinity 
at that time. 

Q. State whether or not there seemed to be a sufficient quantity 
of grass for the cattle that were pasturing in that vicinity. 


Objected to because immaterial and irrelevant. 


A. I don’t think there was sufficient grass for a hard winter. 


‘There might have been enough for a mild winter, but I don’t think 


sufficient for such a hard winter. 

There is a range of mountains about half-way between Cheyenne 
and Rock Creek, called the Black Hills. When I crossed it in Octo- 
ber there was a great deal of snow on the summit. It is a high 
range and very difficult to cross in bad weather, even on horseback. 
In case of bad weather in the vicinity of Rock Creek the cattle 

would be very likely to drift south of the foot-hills of the 
881 Rocky Mountains—that is, south of Rock Creek. They would 
not be at all likely to cross the Black Hills range. 

Q. Could the cattle quartered in that section of the country get 
into Colorado except by crossing the Black Hills range? 

A. No, sir; they have a thorough system of rounding up in Wy- 


-oming, as thorough system as they have in Colorado or anywhere 


else, a thorough organization. The Black Hills constitute a sort of 
division between the two sections of cattle country in Wyoming. 
In the summer time it is possible for the cattle that are ranging in 
the hills to cross over, and some of the cattle on the west get mixed 
with those in the east, and vice versa, but as svon as winter sets in 
the cattle stay on their side of the range and cannot get mixed. 


Which was all the direct examination of said witness. 


Cross-examined by Judge WELLS, for plaintiff: 


My first experience in ranching cattle in Wyoming began in 
October, 1880. I put about 3,200 or 3,300—I can’t give the exact 
number—onto the Wind River range in that year. I have not kept 
that herd of cattle there ever since. I sold them in the fall of 1881. 
A man named Burris had charge of them in 1881. He stayed with 
them during the winter of 1880 and into the spring round-ups of 
1881. I was not with them at all during the winter of 1880-’81. 
After letting my cattle loose at Egbert I came to Denver; remained 
in Denver part of the winter. I then went to Kansas City ; stayed 
part of the winter there; think I came back here in March; did 
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not go up into Wyoming any more that winter. I sold the 
882 herd of cattle on the Wind River range to C. W. Wright in 
the fall of 1881. 

In the spring and summer of 1881 I was across the country 
east of the Black Hills and down to Julesburg, on the Union Pa- 
cific, and down through the Pole Creek country. I went across to 
Green river and back in April and May from Cheyenne—across in 
April and back in May, 1881. That was not with the round-up. 
Part of the way I went by rail and part by team and horseback— 
from Cheyenne to Laramie City by rail. From Laramie City I went 
to Rawlins by team and horseback ; it is about 120 miles, I think. 
I went within about 40 miles of Rawlins by team, and then went 
horseback on the trail; came back all the way by train. This-trail 
upon which I rode on horseback runs along by the Union Pacific 
road ; strikes the road every now and again; it is about the same 
as the Union Pacific road. The great number of dead cattle that I 
saw were this side of the Black Hills, along on the Platte river, on 
the north side of the South Platte river, from Julesburg up to 
Greeley. They were everybody’s cattle; it was impossible to tell 
whose all they were; some of mine along with the balance. There 
were a few dead cattle along all the streams north of the Platte, but 
nothing like what were along the Platte that Isaw. The range 
where I saw most of the dead cattle is principally the Iliff range. 
In driving my cattle to Egbert I came very near Rock Creek sta- 
tion; I may -have crossed the creek a number of places, as the 
stream is very crooked. Wecame along the regular trail; cannot 
tell you how far we traveled along the creek. I know Rock creek 
at Rock Creek station; at other points I paid no attentian to it. 
There are a number of little creeks all through that country, and [ 

was just passing through the country. I didn’t know 
883 their names, and didn’t pay any attention tothem. 1 was 
getting out of there as fast as I could. 

On my trip west I saw no large numbers of dead animals along 
Rock creek ; occasionally one would be seen, but no large numbers 
like on the Platte river. 

I have nothing to do with Mr. Bloomfield whatever, nor ever had 
any connection with him; no interest with either one of the other 
parties, and don’t know Mr. Mann. 

The road brand on the 520 head of cattle that I drove to Egbert 
was “D” on the left side of the shoulder, the “ D” backwards. 


Redirect examination by Mr. BuTLer: 
On the Iliff range that I spoke of there were lots of cattle, nearly 
everybody’s cattle; cattle from all parts of the country. 
Cross by Judge WELLS: 


After I turned my cattle loose that winter I went right over with 
my horses to Wallace, Kansas, across that part of the Iliff range. 


(S’g’d) NICHOLAS DOWLING, 


— 4 


— ef 


COMPANY (LIMITED) VS. JEREMIAH J. MANN. 601 


Henry TRAsK, called on behalf of the defendant, testified on oath 
as follows : 


Direct examination by Mr. RHopEs: 


. Where do you reside? 
At Como, in Park county. 
. Is that in this State ? 
A. Yes, sir. 
Q. What is and has been your business for some time 
ast ? 
Working cattle. 
. How long have you been working with cattle ? 
8 or 10 years. 
. Where, principally ? 
Colorado. - 
State whether you are acquainted with the different breeds of 
cattle. 

A. Yes, sir. 

Q. Do ate know Oregon or Western cattle from the range cattle 
of Colorado? 

. Yes, sir; in most instances. 

Where were you in the spring of 1881 ? 

. I was on the Arkansas in April, working for Mr. Bloomfield. 
. What cattle were you looking for there ? 

. Representing Mr. Bloomfield’s brands—C7, 7C, and SD bar. 
How long were you engaged there ? 

. I got back to the home ranch in September, 1881. 

. From April, 1881, to September, 1881 ? 

From the last part of April to the fore part of September. I 
was down there, the south part of the divide. I came in several 
times and went right out again. 

Q. What cattle were you looking for ? 

A. C7, 7C, and SD bar. 

Q. How were the Bloomfield cattle branded ? 

A. The old cattle C7 on the right side, 101 on the right side, anid 
the 7C on the left side, and all increase branded on the left side 
with the C7. 

Q. Where were the SD bar cattle? 

A. On the left side, and some few of the old cattle on both sides. 
Q. Where was the bar located as to those cattle? 
A 
Q 
A 
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. Under the SD. 

. Where were you in September, 1881 ? 

. On the home range, working from the ranch out 50 or 60 

miles and coming back again. 
885 Q. What were you engaged in? 
A. Branding up the fall calves and gathering beef. 

. What cattle were you handling on that range? 
. Bloomfield’s, C7, 7C, and SD bar, and gathering 3R cattle that 


. To whom did those 3R cattle belong? 
. To the Colorado Ranch Company, down on the St. Charles, 
76—147 
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Q. Where were you during the winter of 1881-’82? 
A. I was in Denver part of the time; I guess 2 months. 
Q. Where were you in the spring of 1882? 
A. Down at the ranch until the southern round-up started, when 
I went south. 
. About what time in the spring of 1882 did you go south ? 
. In the latter part of April. 
Who were you representing on that southern round-up ? 
Bloomfield. . 
Were you gathering the same cattle as you have mentioned ? 
. The same cattle. 
How long were you there ? 
. Until late in the fall. 
When did you return to the home ranch? 
The latter part of August or lst September. 
What were you engaged doing after that in 1882? 
. Gathering up the cattle and putting them in the pasture. 
Preparatory to what? 
To turning them over to the SS company. 
Did you assist in gathering those cattle in 1882? 
Yes; I was with them all the time. 
State briefly what range you gathered over. 
. Over both the Beavers, Muddy, Platte, Lost Springs, Kiowa, 
Bijou, and worked up in several gulches. : 
Q. What other outfits were represented in that round-up? 
A. The DT were gathering beef; the Hash-Knife were 
886 represented, and the Mill Iron ranch. 
Q. Were you gathering in the same calvey ? 
. All in the same bunch. 
. Do you know Mr. Wagers? 
Yes. 
. Was he with you? 
. Not in the fall of 1882. 
tine After you have gathered those cattle up what did you do with 
them ? 
A. Put them in the pasture. 
Q. Were any cattle gathered for Bloomfield that were Oregon or 
Western cattle? 
A. None that I knew of. : 
Q. Would you have known it if such cattle were being gathered ? 
A. Yes, sir. 
Q. Who had charge of the outfit? 
A. Pierre Lagrange. 
Q. Did you gather any cattle branded other than those you have 
described ? 
A. The 3R cattle. 
. How many cattle did you have and put them in the pasture ? 
: We turned over 2,500 and some odd head. 
. That was the number you gathered in the pasture ? 
. Yes, sir. | 
. Did you help to put them in the pasture ? 
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A. Yes, sir. 

Q. Did you handle them in the pasture? 

A. Yes, sir. 

Q. How did you handle them as to branding ? 

A. We rounded up the pasture, cut out the beef cattle and the 
strays, and the balance we branded. 

Q. How long were you engaged in that branding ? 

A. I think 4 or 5 days. 

Q. Altogether you were there about a week ? 

A. Yes, sir; the best part of a week. 

Q. 16% whether you assisted in branding those cattle. 

A. es. 

Q. Did you see all those cattle that were branded ? 

A. Yes, sir. 

(. Were there any Oregon or Western cattle? 
887 A. No, sir; there was not a hoof went through that chute? 
Q. State whether there were any cattle branded there bear- 

-ing a T brand on the left side or bar on the right. 

A. No, sir. 

Q. After the branding of those cattle what was done with them ? 

A. They were turned right through the chute and went right over 
the range. | 

Q. On the Muddy. 

A. Yes, sir. 

Q. What was done with the beef cattle in that outfit? 

A. Rounded them up and shipped them. 

Q. State whether — was any Oregon or Western cattle. 

A. Not when they went out of the pasture; I did not follow them 
down: I stayed there; I saw them out of the pen. 


Q. About how many beef were shipped there ? 

A. A little over 200 head. 

Q. You say you were with them there that morning? 

A. Yes, sir. ) 

Q. How did you brand the cattle? 

A. SS. : 

Q. Where were you after that fall? 

A. I went into the mountains in Park county to help receive and 
brand some cattle bought up there. 

Q. Where were you in 1883 ? 

A. Gathering the cattle on the mountains, 

Q. You were not on this range at all ? 

A. No, sir; not on the C7 range. 

Q. Have you ever worked on that range since then? 

A. No, sir. 

(). Where have you been employed since coming from the mount- 
ains, in 1883? 

A. On the SS ranch. 

Q. At Holly station ? | 

A. Yes, sir; from the 8th day of last December a year ago. 

Q. Then you quit there in December, 1883? 

A. Yes, sir. 
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888 Q. Have you been in the employ of the company since? 
A. No, sir. 
Q. Who are are you employed by since? 
A. Jobbing around. I have been up in Park county last winter. 


Cross-examination by Mr. Macon: 


Q. In thespring of 1881 you went into the cialis of Bloom- 
field ? 

A. Yes, sir. 

Q. And he sent you down on the Arkansas to look over those 
ranges for his cattle, C7 and 7C? 

A. Yes, sir. 

Q. And you worked that summer round-up in that region ? 

A. Yes, sir. 

Q. In the fall you worked about the Muddy and Bijou and 
through that country? 
. Yes, sir. 
- You continued to work that fall until it got too cold? 
Yes, sir. 
That winter where did you spend your time? 
I was in Denver about two months. 
Still in the employment of Bloomfield ? 
No, sir. 
‘When did he employ you again ? 
. In March, 1882. 
Where did he send you to work that spring? 
At the range, until the southern hunt began. 
Where did you go then ? 
. To the southern round-up, south of the divide. 
All through 1881 you were busy looking for his cattle down 
about the Arkansas? 

A. Yes. 

Q. During that time there was no beef shipped anywhere that 
you knew of? 

A. I did not know what was going on at the ranch. 

Q. In 1881 did you help ship any beef for Bloomfield in the fall ? 

A. Yes, sir. 

Q. Which way did the cattle go? 

A. From Hugo. 
889 Q. And from Hugo were they shipped east or west ? 
A. East. 
. How many did you ship? 
. I could not tell. 
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Q. Were there 20 or 30 or 100? 

A. All of that. 

Q. 100? 

A. Yes. 

Q. In the spring of 1881 or summer round- -up do you know of 


his shipping any cattle from the Arkansas where you were at work? 
A. No, sir. 
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Q. You did not assist in shipping any? 
A. No, sir. 
A. Or driving any? 
A. Yes. 
Q. Beef? 
. A. No, sir. 
Q. Did you assist in driving any beef in the spring of 1882? 
A. I found beef there and drove them to the range. 
Q. You drove to the market? 
A. Yes, sir. 
Q. You brought them to his ranch ? 
A. Yes; on the head of Muddy; turned them loose there. 
Q. You worked also in the fall round- -up for Bloomfield out east 


of Denver? 

A. Yes, sir. 

Q. Left the southern round- -up and came to the northern round- 
up in the fall of 1882? 

A. Yes, sir. 

Q. And you assisted in getting up his cattle to be turned over to 
the English company ? 

A. Yes, sir. 

Q. You know Oregon cattle from any other ? 

A. Yes, sir. 

Q. I understood you to say you knew all the cattle that were 
branded in 1882; assisted in branding them ? 

A. Yes, sir; watched their brands to see it was put right. 

Q. As they were branded they were turned loose into the open 
country 7 

A. Yes, sir. 

Q. On that occasion there was no Western or Oregon cattle with 
a bar or T on them turned over to the English company ? 

A. There was no brand of that kind there. 

Q. Were you there in 1883? 
890 A. No, sir. 
Q. You do not know what occurred in 1883? 

. No, sir. 
You say Lagrange was foreman in 1882? 
Yes, sir. 
Where is he now? 
I do not know. 
Where was he when you last heard of him? 
In Denver. 
You do not know he is in Montana? 
. I do not know where he is. 
Do you know a gentleman by the name of Robert E. Foote? 
Yes, sir. 
You were in his office with Mr. Mann some time in the month 
of October last, were you not? 

A. Yes, sir. 

Q. Had some conversation with him, did you not? 

A. He had a conversation with me. 
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Q. Did you answer him? 

A. I might have said yes or no. 

Q. That was about the extent of the conversation with him ? 

A. I asked him if my name was on the warrant or anything of 
that kind, and he said: “Come, and if you doubt my word, come 
and see Mr. Wells,” said it was, and said he did not know anything 
about it. 

Q. On that occasion in Mr. Foote’s office in this town, about the 
middle of October last year, I will ask you if this conversation 
occurred, and you will wait until my questions are asked and then 
answer them. At that time and place did Mr. Foote say to you: 
“Mr. Trask, we have sent for you from a long distance, at a great 
expense, and we expect you to tell the truth in this case; will you 
do so?” Did he ask you that question ? 

A. I do not remember it. 

Q. In answer to that, did you say this, or words to this effect: 
“ Before I say anything I should like to know something ;” did you 
make that sort of an answer? 

A. I do not know whether I did or not. 
891 Q. Then in reply to what 1 have just read as your answer 
to Mr. Foote did he say, “ What do you wish to know?” Dic 
he ask you that question ? 

A. I do not remember. | 

Q. And then did you say to him substantially this: “ Suppose a 
man should handle cattle for a party and he did not own them, 
would such a party be liable?” 

A. I do not remember. 

Q. Did Mr. Foote say: “It is my opinion if such a person acted 
in good faith he would not be criminally or civilly liable?” Did he 
say anything like that to you? 

A. I do not think he did. 

Q. At that time or any other time did he ever say that to you ? 

A. No, sir.- 

Q. Did you swear here last fall, “He made that remark after- 
wards?” 

A. I do not think I did, but I do not know. 

Q. Did you say then to Mr. Foote: “ Then I am willing to tell? ” 

A. No, sir. 

Q. Then did Mr. Foote ask you this: “ Do you know of these T 
and bar cattle being on the Bijou, near Bloomfield’s ranch, in the 
winter of 1881 ?” 

A. He might have asked me that question. 

Q. Did you swear last fall in answer “I guess he did? ” 

A. I might have. 

Q. Then did you say this: “ Yes, I did know of them being there? ” 

A. I made no such remark as that to him. 

Q. Then did Mr, Foote ask you, “ How many were there?” and 
did you answer, “I could not say exactly ;” and then did Mr. Foote 
say, “About how many T cattle were there?” and did you say, 
“About 1,000 head ? ” 

A. No. 
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Q. And did Mr. Foote say, “ How many bar cattle?” and did you 
answer, “About 600?” 
A. No, sir. 
Q. Did Mr. Foote ask you, “Did you handle those cattle?” 
892 and did you say, “I did?” 
A. No, sir. 
Q. Did Mr. Foote ask you, “ For whom did you —_— them ?” 
and did you say,“ For Mr. Bloomfield,’ and did Mr. Foote say, 


“ What was done with those cattle?” 


A. I do not know what he said. 

Q. And did you answer, “ Some went into the Leadville market, 
some into the Denver market, and the bigger portion went to the 
English company ? ” 

A. No; I never heard it until last fall. 

Q. And you answered “ No” to most of those questions ? 

A. Yes; you bet I did. 

Q. You have not done much since you left the English company ? 

‘A. No, sir. 

Q. Has not Mr. Bloomfield been paying your expenses and tak- 
ing you about? 


A. No, sir. 
Q. Where have you been boarding since you quit working? 
A. Home, 4 months. 


Q. The balance of the time ? 

A. Different places. 

Q. How much time have you spent in Denver ? 

A. About 3 months, working this thing out, if I could, in getting 
that motion to get a new trial. 

Q. You were busy trying to get a new trial? 

A. Yes. 

Q. Have you any interest in this case ? 

A. It looks like it, the way you fix me in. 

Q. During the three months you were working on this case who 
paid your expenses ? 

A. Mr. Bloomfield—from the money of the company ; that money 
I have got to pay back again; that is what is hurting me. 

Q. You have got to pay the expense ? 

A. Yes; [ am mixed up in the case, I think. 


893 Mr. Hotty, called on behalf of the defendant, testified on 
oath as follows: 


Direct examination by Mr. RHopEs: 


. Where do you reside? 

In Denver. 

. What is your business? 

Stock business. 

How long have you been engaged in that business ? 
. Since 1871. 

. Where? 

. Southern Colorado. 
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Q. Were you of the firm of Holly and Co.? 

A. Yes, sir. 

Q. Who is it composed of? 

A. H. 8. Holly and S. Sullivan. 

Q. Are you acquainted with the different breeds of cattle ? 

A. I think I am. 

Q. Do you know the Oregon and Western and native and Texas 
cattle? 

A. I never saw any Western cattle except a few; not a large 
number. 

Q. You could distinguish them from the Texas or native cattle? 

A. Yes, sir. 

Q. State where you had cattle in the year 1882. 

A. Bent county, on the Arkansas river. 

Q. Who was your foreman during 1882? 

A. I have had different foremen; Mr. Pomeroy on one occasion. 

Q. Did you hear Mr. Pomeroy testify in this case? 

A. Yes. 

Q. Was he the Mr. Pomeroy ? 

A. Yes, sir. 

Q. Who after him? 

A. John Durfee. 

Q. Was he the gentleman who testified here ? 

A. Yes, sir. 7 

Q. State where your cattle ranged. 

A. On the Arkansas river, near the Kansas State line, and up Big 


Sandy to Kit Carson. 


894 


Q. Did your cattle range over the same range in part as 
that occupied by Metcalf? 
A. There were not very many cattle ranged in his range ; 


they came together; his cattle drifted on our rauge. 


Q. 
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year, 
A. 
Q. 


Do you know what places ? 


. Big Sandy and Arkansas. 
. Were the Battle-Grounds part of your range? 
. Yes, sir. 


Did your men gather cattle over that range in 1882? 


. I presume they did; they had instructions to do so. 
. State what purpose you were gathering cattle for during that 


1882. 
For the purpose of getting them off the range. 
For what purpose were you gathering them in the latter part 


of the season ? 


POrPoPOPOD> 


. To turn over to the Arkansas Valley Land and Cattle Co. 
. Where was your home ranch—your home station? 
. About six miles from the Kansas State line. 


What was the name of the place? 
Holly. 


. Is it a stopping point for trains ? 


Yes, sir; post office and station. 
And was your headquarters? 
Yes, sir. 
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Q. State who you sold your cattle to in 1882. 

A. To the Arkansas Valley Land and Cattle Co. 

Q. The defendant in this case ? 

A. Yes, sir; Mr. Bloomfield was manager. 

Q. State what was the brand of your cattle in 1882. 

A. Different brands. We had one stock there — SS on the left 
side, grip and under slope on the right ear, another brand SS on 
the left side and bar on the right loin or side. 

Q. What other brands, if any, did you have? 

A. I do not think we had any other brand that we kept up. 

Q. These were your regular brands? 

A. Yes, sir. 

Q. State about how many of your cattle were branded with 
895 a bar on the right side. 

A. It would be guess-work ; for 7 or 8 years all the cattle I 
bought I put into that brand. 

Q. What proportion ? 

A. I should think 7,000 or 8,000. 

Q. Look at that card, Mr. Hollv (handing him card). Was that 
one of your cards? 

A. Yes, sir. 

Q. What year? 

A. Up to 1882, I think. 

Q. Up to the time you sold? 

A. Yes, sir. 

Q. State what that card contains; what do those characters rep- 
resent—whose brands. 

A. H.S. Holly & Co. 

Q. State if you had any cattle at that time that had any other 
brands on them than SS and the SS bar on the left side. 

A. We had cattle that had old stock brands and ranch brands, 
but those were the brands we kept up and had recorded. 

Q. State whether or not you had any cattle in that outfit in 1882 
that you had purchased at any point in the mountains. 

A. Yes, sir; we bought a herd in 1881 from Walter Chermside. 

Q. Where does Mr. Chermside live, or did live at that time? 

. His home ranch was about 15 miles from Silver Cliff. 

. In Wet Mountain Valley ? 

. It is the very edge of that valley. 

How many cattle did you buy from him? 

. I think he delivered about 1,200 at two different drives. 

. What did you do with those cattle? 

I received them at Pueblo; took them to the ranch and branded 
them and turned them loose on the range. 

Q. State what brand those cattle had on them thus purchased. 
Look at this (handing witness paper). 

A. That is the bill of sale from Walter Chermside of those cattle 
we are speaking about. 

Q. Does that contain a list of the brands of those cattle? 
896 A. Yes, sir. 
Q. State whether or not you bought those brands also. 
77—147 
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A. I did not buy his brands running at large; only what he 
turned over. 


Mr. Macon was willing the document should go in. 


Q. Were those Chermside cattle running an this range in 1882? 

A. I think the most of them were. 

Q. Did any of those cattle get away from your men and were not 
branded SS ? 

A. Yes, sir; when they came to brand the cattle out with the 
ranch brand they were short about 12 head. 

Q. The number that were counted out above ? 

A. They were short, when they came to brand them, 12 head. 

Q. State whether or not you gathered those 12 head afterwards or 
tried to. 

A. The boys gathered some; just how many I do not know. 

Q. What brands did they gather them on? 

A. On the brands in that bill of sale; I think they gathered most 
of them. 
When did you turn these cattle over to the company ? 
. I think they commenced late in September, 1882. 
About what time did you get through ? 
{ think it was in November, but I do not just remember. 
Were you engaged in that business a month ? 
Yes; I think six weeks. 
What cattle were turned over to this company, and where ? 
The SS brand, the SS bar, and the SS on the left side, SS on 
the left side and bar on the right side or loin, and some cattle with 
a flat S perpendicular and horizontal under it on left side, diamond 
bar, diamond on the hip and bar underneath. 

2. To whom did those cattle belong? 

A. Holly and Sullivan; one brand, the flat S brand, belonged to 
Chesler. 
897 Q. Were all those cattle turned over through you ? 
A. Yes, sir. 

. Although they represented other herds? 
. This one did. 
. Did that delivery include those Chermside cattle? 
. Yes, sir. 
And include the brands in this bill of sale? 
. Yes, sir. 
. State whether you were present at the turning over of those 
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A. Imadea point to be there. 

Q. Did vou see the cattle turned over? 
ALT did not see them all, but I had a man there whose business 
it was to see. 

Q. You were present there ? 

A. Yes, sir. 

Q. Cease there any Oregon or Western cattle in those cattle turned 
over # 

A. I do not think there was. 
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Q. Were there any cattle turned over that did not belong to you 
except the flat S? 

A. No, sir. 

Q. All the balance of the cattle were your cattle? 

A. Yes. 

Q. State whether Mr. Bloomfield had anything to do with your 
herd of cattle previous to their being turned over on the Arkansas. 

A. No, sir. 

Q. You handled them up until the time they were turned over? 

A. Mr. Bloomfield was there at the time of the turning over; he 
had nothing to do with the cattle until we got through turning 
over. 

Q. That was about the 1st — November? 

A. Yes, sir. 

Q. State whether you have been engaged any in the business of 
running trail cattle ? 

A. Yes, sir; I have had experience. 

Q. State how long you have had experience in the handling of 
trail cattle. 

A. I expect the last 12 years I have handled trail cattle each 
year. 

Q. To what extent ? . 

A. From 2,000 to 10,000 a year for 8 years. 

Q. What are the habits of trail cattle when turned loose 
898 ona range after you have got them over a trail? Will they 
keep together or scatter ? 

A. My experience is they will scatter. 

Q. Will they start out in a bunch and goall together or will they 
scatter ? 

A. They will scatter more or less. 

Q. Would a large body of cattle, say 1,200 or 1,500, keep together 
without any one with them on the range, if they were turned loose ? 

A. I do not think they would for any length of time; they might 
for one day. 

q. How in the case of a storm ? 

A. I do not think they would hang together any closer. 

Q. Would not the storm have a tendency to scatter them ? | 

A. I should think it would; I have had several herds scattered 
by storms and never found them all yet. 

Q. Whom did vou deal with in the sale of those cattle to the Ar- 
kansas Valley Land and Cattle Co.? 

A. Mr. Duff was the main man, as I understood. 

Q. Was he the man you negotiated with ? 

A. Yes, sir. 

Q. Did Mr. Bloomfield have anything to do with the buying of 
this herd ? 

A. He made an examination. 

Q. I am talking about the negotiation for the purchase and the 
payment for the cattle. Did he individually have anything to do 
with the buying of them? 

A. Not that I know of. 
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Q. Who had? 

A. Mr. Duff. 

Q. Where does he live? 
A. In Denver. 


Cross-examination by Mr. Macon: 


Q. Mr. Bloomfield looked at the cattle before you closed your 
trade—looked through them some? 

A. He saw a portion of the cattle. 

Q. Did Mr. Duff send him down there to look through the 
899 cattle before the trade was concluded ? 
A. That is my impression. 

Q. What time of the year 1882 did you close your negotiations 
with Mr. Duff? 

A. I do not think we closed it in 1882; it was in 1883. 

Q. I mean when you made your tradeand Mr. Duff said he would 
buy your cattle. How long before you turned over your cattle did 
you make your arrangement with Mr. Duff? 

A. Not very long; about six weeks from the time we commenced 
talking it we commenced turning over. 

Q. You commenced turning over in September ? 

A. Yes, sir. 

Q. And about 6 weeks before that time you began to deal with 
Mr. Duff about this sale ? 

A. Yes, sir; Mr. Sullivan and myself. 

Q. And you understood there was a cattle Co.—the Arkansas Val- 
ley Land & Cattle Co. ? 

A. No, sir; I do not think there was any such company ; [ do not 
think it was organized. 

Q. Before the company was organized ? 

A. The company was not organized when Mr. Duff began the ne- 
gotiation. He commenced the negotiation before the company was 
organized. 

Q. From his negotiations ~ you understand he was bidding for 
himself or for some company ? 

A. For some company, but the company had not been named. 

Q. But it had been named and organized before you commenced 
to turn over the cattle? 

A. Yes, sir; about the time. 

Q. Those cattle you bought from Chermside you received at 
Pueblo? 

A. Yes, sir. 

Q. About how many were there in that herd ? 

A. As near as I remember, about 800 in the first drive and about 
400 in the second. 

Q. What proportion of steers ? 

A. I think about one-third of them steers. 
900 Q. Ages ranging from what age up? 

| A. From calves to 6 or 7 years old. 

Q. One-third of them steers ? 

A. Taking those classes, yes. 
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Of the large steers, 6 or 7 years old, how many did you get ? 
. I cannot tell; I bought them so much per head. 
Did you receive them personally at Pueblo? / 
. Yes, sir. 
a you look through the herd before you bought ? 

es. 
Have you any recollection of seeing a naked T on those cattle ? 
Pe Yes; I am satisfied of the T or this would not be in the bill 
of sale. 

Q. Have you any recollection of a straight T? 

A. I must have seen it or I would not have put itdown. I could 
not tell now. Handling as many cattle as I do, it is difficult to re- 
member one brand. When we receive cattle that way we tally them 
at the time and put them on the bill of sale and make a bill of sale 
for those brands. After we put the ranch brand on we are not sup- 
posed to remember. 

Q. At this time you cannot remember any cattle with a T on or 
any considerable number ? 

A. No, sir. 

Q. The most prominent brand was a JB and a large H, was it 
not ? 

A. I do not remember any H on them. 

Q. Do you recollect the JB? 

A. Yes; and the JB connected. 

Q. Those were the largest and most prominent and apparent 
brands ? 

A. I could not say about that. 

Q. It has been a good while ago? 

A. Yes; I have never charged my memory with it. 

Q. I will call your attention to the testimony you gave last fall 
on that point. In answer to Mr. Butler vou said, “ I remember one 

or two, such as JB and H brand.” | 
901 A. It is possible I said so. 
Q. Between that time and this, while not paying attention 
to it, you do not remember as well as you did then? 

A. Yes. : 

Q. Those cattle were turned loose as soon as they got to your 
range and allowed to run at large? 

A. I think they were branded. 

Q. So far as your experience has gone of trail cattle, they will 
scatter. You have turned yours out on the plain? 

A. Yes, sir. 

Q. You have not handled cattle in the mountains? 

A. No, sir. 

Q. In case of a storm you say they have been scattered. They 
drift before a storm, do not they ? 

A. It is most natural. 

Q. So they continue to be scattered as long as they drift, and your 
experience has been entirely on the plain? 

A. Yes, sir. 


Card and bill of sale to be considered as read. 
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The card referred to by the witness Holly was in the words and 
figures following : 


H.S. Holly & Co., Holly’s, A., T. & S. F. R. R. 
Additional Cattle Brands. 


SS, leftside or shoulder. 

SS, leftside or shoulder, and — on right loin. 

S 

“> represented by H. 8. Holly. | 
SS, horse brand, part on left shoulder, part on left hip. 


Raisers and dealers in hay, cattle, and general merchandise, 
Holly, Colorado. 


902 The bill of sale referred to by the witness Holly was in the 
words and figures following: 


PUEBLO, \ 
8s: 


State of Colorado, 
JuLY 7, 81. 


For value received, at sixteen dollars ;5°, per head, I have this 
day sold to H.S. Holly & Co. eight hundred & ten head of cattle in 
all of the following brands: 


ee De oe ee ee eee 


Title guaranteed. 
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WALTER F. CHEMSIDE. 


(Endorsed on back of above:) Chermside’s bill sale. G. 3 June, 
1885. T. Tonge. 


Mesos Be me 


DavE Downi1nG, called on behalf of the defendant, testified on oath 
as follows: ' 
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Direct examination by Mr. Ruopss: 


~ Q. Where do you reside? 
A. In Denver. 
Q. What is and for some time past has been your business? 


A. Cattle business. 
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. State whether you know where the C7 ranch is. 
Yes; it is on the Muddy. 
Do you know the country out there ? 
. Yes, sir. 
. Ever handle cattle over it? 
Yes, sir. 
State whether or not you handled any cattle about the C7 
ranch in the fall of 1883. 

A. Yes, sir; I bought some beef cattle there. 

Q. How many ? 

A. 480 some odd head. 
903 Q. Where were they got by you? 
A. At the C7 pasture. 

Q. What cattle were there? 

A. C7 cattle. 

Q. State how many cattle were there altogether in that pasture 
when you were there. 

A..Perhaps 600 or 700 head ; perhaps not so many. 

Q. State whether or not you know of any of those cattle being 
driven south. 

A. Yes. 

Q. Did you see that herd before it was driven south ? 

A. Yes, sir. 

Q. Where? 

A. When I cut out this beef in the pasture. 

Q. You cut out how many? 

A. 480. 

Q. How long were you engaged ? 

A. Mostly all day. 

Q. Were you riding ? 

A. Yes, sir. 

Q. State whether you are acquainted with the differents breeds of 
cattle. 

A. Yes. 

Q. Know Oregon and Western cattle ? 

A. Yes. 

Q. Know them from the native cattle ? 

A. Yes, sir. 

(). State whether or not in that bunch of cattle from which you 
cut this beef there were any Oregon or Western ‘cattle. 

A. I do not think there was. There may have been one or two, 
but I did not see them. 

Q. Were there any cattle there with T on the left side or bar on 
the right ? 

A. No, sir. 

(). If there had been would you have seen then’? 

A. I think so. 

Q. What did you do with those beef cattle? 


OPOPOPoO 


A. I drove part of them to Denver and left part in the pasture 


several weeks longer. 
Q. They were driven in in two lots? 
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: 
i i A. Yes, sir. 
& | Q. Did you help to drive them? 
5 | A. Yes, sir. 
a Q. Were there any Oregon or Western cattle among the beef 
qf cattle ? 
i A. No, sir. 
904 Q. Were there any cattle among them with T on the left 


side or bar on the right? 
A. No, sir; all C7 brand. Some had other brands on like the 7I 


herd. 
Q. Did you ever see the herd after that ? 
A. No, sir. 
Q. Who helped to drive them to the Arkansas ? 
A. Sam. Monk. 
Q. Was he there when you got the beef? 
A. 
Q. 
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Yes, sir. 
Did you help to handle those cattle the year before ? 


I think I was there once or twice and got one or two little 
bunches of beef in the winter; I think 2 or 3 car-loads. 

. From whom did you get those cattle in 1885 ? 

Bob Tillett turned them over to me. 

Who were they purchased from ? 

The Arkansas Valley Land & Cattle Co. 

That was in 1883 ? 

Yes, sir. 

To whom was the money paid for those cattle ? 

To the company. 


> 


POrOPere: 


Cross-examination by Mr. Macon: 


You were there most of a day, in the pasture, riding about ? 
Yes, sir. 

The pasture is 20 or 25 miles in circuit—in circumference ? 
Yes; I guess it Is. 

Did you ride all over the pasture ? 

. Not exactly all over it; most of it. 

You did not see all the cattle in the pasture ? 

. I rather think I did. 

. And you did not see the bar or T cattle? 


No, sir. 
. And the brands you remember are the C7 and the SS brands; 


those are the most distinct in your memory ? 
A. Yes, sir; and SD bar. 
905 Q. Did you see any 3R there? 
A. Yes, sir. 
Q. How many? 


A. I do not know. 
Q. On the cattle that you bought and brought here what other 


asad did vou find except the SS and C7 and SD bar ? 


A. A few 7I cattle. 
Q. Recollect any other brands besides 7I ? 
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COMPANY (LIMITED) VS. JEREMIAH J. MANN. 617 


A. No; I had a few 3R’s. 

Q. Do you know who they belonged to? 

A. Tothe Arkansas Valley Land & Cattle Co. 

Q. You did not understand at that time they belonged to the 
Prairie Cattle Co. ? 

A. No, sir. 

(J. Do you remember any other brands besides 3R, SD bar, 7C, 
SS, and 71? 

A. Yes, sir; that is all I remember. 

Q. You do not say there were not other brands there on the cattle 
you bought? 

A. I do not think so. 

Q. You did not see any with 101 on? 

A. No. 
F Q. Did you notice that brand on any cattle you rode through that 

ay? 
A. No, sir. 


Mr. TILvett, called on behalf of the defendant, testified on oath 
as follows: 


Direct examination by Mr. RuHopEs: 


Q. Where do you reside? 
A. At Holly station at present. 
Q. What is your business ? 
A. Handling cattle. 
Q. How long have you been engaged in that business ? 
A. About 15 years. 
Q. Whereabouts ? 
A. Colorado. 
Q. State whether you are acquainted with the different 
906 breeds of cattle, such as the Oregon, Western, native, and 
Texas cattle. 
A. Yes, sir. 
Q. You are now residing at Holly ? 
A. Yes. 
Q. In whose employ ? 
A. The Arkansas Valley Land & Cattle Co. 
Q. How long have you been in their employ ? 
A. Since October, 1882. 
Q. Since the organization of the company ? 
A. Yes, sir. 


. State whether you are acquainted with the herd of cattle known 


as the C7 cattle. 
A. I am. 
Q. State where they ranged previous to the time of the organiza- 
tion of this company. 
A. On the Muddy, Beaver, Bijou, and Platte. 
Q. Do you know where the ranch is located called the C7 ranch ? 
A. Yes, sir. : 
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Q. State, if you know, when Mr. Bloomfield commenced to have 
cattle on that range. 

A. I think it was 1876 or 1877. 

Q. State whether you have been acquainted with the Bloomfield 
cattle from that time up to the time they were disposed of to the 
company. . 

A. Yes, sir. 

Q. Where was the first cattle purchased or got from that went to 
compose that herd ?: 

A. In New Mexico and Red River. 

Q. State what, if any, connection you had with those cattle. 

A. I purchased them for Mr. Bloomfield, went with hit, as he 
was not much acquainted with cattle at that time. 

Q. State how many there were of those cattle. 

A. Something over 900. 

Q. What was the brand on those cattle ? 

A. It was C7 on the right side and 101 on the right side. 

Q. What class of cattle were they ? 

A. They were Texas cattle and half-breeds; pretty well mixed. 
907 Q. Where did you drive those cattle from the Red River 
country ? 

A. On the Bijou and Muddy—the C7 ranch. 

Q. State whether those cattle and their increase were kept there 
from that time up to the time of the disposal of them to the com- 
pany. 

A. Yes; except the beef cattle. 

Q. Were there some breeding cattle in that outfit ? 

A. Yes. 

Q. How many ? 

A. I think about 400. 

Q. Of breeding cattle in the 900 ? 

A. Yes; when first brought up, but I am not quite sure. 

Q. State, if you know, when there were any other cattle bought 
for that C7 ranch. 

Bhat Yes, sir; what is known as the Wakeman herd, got from the 
ivide. 

When were they purchased ? 

. I think in 1878. 

How many were there of them ? 

. Something over 400. 

What was the brand on those cattle ? 

MOS, XH, 71. 

State what class of cattle they were. 

American cattle. 

. How were they as to sexes ? 

I do not really know. 

Were there any female stock among them ? 

Oh, yes. 

They were a straight bunch of stock cattle ? 

Yes. 

What was done with them ? 
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A. They were taken to the Muddy. 

Q. How were they branded ? 

A. 7C. 

Q. On which side ? 

A. On the left side. 

Q. State whether that bunch and their increase remained there up 
to the time they were finally disposed of. 

A. Yes, sir. 
- Q. When was there another bunch of cattle purchased for that 
ranch, for Bloomfield ? 

A. In the spring of 1882 Mr. Bloomfield bought a bunch of Texas 
cattle; I think some 1,300 or 1,400 ; perhaps 1,200. 

Q. How were those cattle branded ? 

A. C7. 

Q. And turned on that range ? 

A. Yes, sir. 
908 Q. That was in the spring of 1882 ? 
A. Yes, sir. 

Q. On which side ? 

A. On the left side. 

Q. What kind of cattle were those cattle ? 

A. Texas steers. 

Q. When was there any other cattle bought there ? 

A. A little bunch of calves, 30 lead, I think, bought here in the 
rards. 
‘ (. Where were they taken ? 

A. They were taken there. 

(. How were they branded ? 

A. They were brought here for veal and they were not sold and 
I took them to the ranch. 
. Do you know about the SD bar cattle ? 
. Yes, sir. 
When were they purchased ? 
In the fall of 1880. 
From whom ? 
. From Stewart. 
How many were there of those cattle ? 
Stewart’s books called for 800 and something—a trifle over. 
What kind were they ? 
Half-breeds and American. 
Where were they ranging at the time they were bought? 
DT range. 
How far from the C7 range ? 
On the same range. 
They were purchased in 1880 ? 
Yes, sir. 
What class of cattle were they as to sexes ? 
Half-breeds and Americans; they were mixed. 
. A straight bunch of stock cattle ? 
. Yes, sir. 
. Female stock among them ? 
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A. Yes, sir. 
Q. Were there any other cattle purchased for Mr. Bloomfield for 
that range from 1877 until the time they were disposed of ? 
A. I do not know of any except that little bunch of calves. 
Q. How were those cattle from the time the ranch was started as 
to handling them? What did you sell out of them ? 
A. Nothing but the beef cattle. 
Q. Where were you during the year 1881 ? 
A. I was in Denver, back and forth, handling cattle on this 
market. 
Q. Where were you purchasing cattle—over what country ? 
909 A. This eastern country out here—Bijou and Muddy. 
Q. Driving to Denver and disposing of them ? 
. Yes, sir. 
Where were you during the winter of 1881-82? 
. I was in Denver most of the time. 
Where were you during the winter of 1880-’81 ? 
. I was in Denver most of the time. 
. Where were you during the following winter ? 
. I was in Denver handling cattle here most of that winter. 
. What were you engaged in during 1882, up until fall of t hat 
ear? 
: A. Mr. Barnes and I handled cattle on the Chicago market until 
along in September, the latter part—the Fine Ernest cattle, the Hash- 
Knife cattle. 
Q. State whether or not during the summer of 1882 you rode the 
range on the round-ups. 
A. Nothing only to cut out beef—the Ernest beef. 
Q. You were purchasing Ernest’s beef and shipping it? 
A. Yes, sir. 
Q. State what, if anything, was done with the Bloomfield cattle in 
the fall of 1882. 
A. They were sold to the Arkansas Valley Land & Cattle Co. 
Q. Did you help to handle those cattle ? 
A. Yes, sir. | 
ae State when you first came in contact with them in the fall of 
1882. 
A. On 3rd October I was employed by the company and went out 
a short time afterwards. 
Q. You went where? 
. To the C7 ranch. 
. For what purpose? 
. To receive the cattle for the company. 
State what cattle you were going to receive for the company. 
. C7 cattle. 
Was Mr. Bloomfield there? / 
No, sir. 
Do you know where he was? 
A. He was at Holly receiving those cattle. 
910 Q. Was Mr. Bloomfield present at the C7 ranch at any 
time during the time those cattle were turned over to the 


company ? 
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. No, sir. 
Who was representing him there? 
. Pierre Lagrange. 
Were those cattle that were to be turned over ? 
. They were gathered in the pasture. 

Q. State whether or not you saw those cattle before you commenced 
turning them over. 

A. Yes, sir. 

Q. How many cattle were turned over at that time to the com- 
pany? 

A. 2,551 head. 

Q. How did you handle them as to the manner of branding, and 
so forth ? 

A. We rounded the pasture up and cleaned up the cattle. , 

Q. I mean as to each day. 

A. We cut each day what we wanted to brand; drove about a mile 
and branded each day. 

‘Q. How did you brand those cattle? 

A. SS. 

Q. You stated the number branded was 2,551 ? 

A. Yes, sir. 

Q. That was the number turned over to the company ? 

A. Yes, sir. 

QQ. What part did you take in the branding of those cattle? 

A. I was there to receive the cattle, see the cattle, tally them, and 
class them ? 

Q. Who kept the record of the numbers? 

A. Mr. Canfield. 

Q. Who called them out? 

A. Mr. Lagrange and myself; we got from 17 to 18 a chute full. 

@. What do you mean by classing them ? 

A. Classing them as to age and sex. 

Q. You examined the brands? 

A. Yes, sir. 

Q. State if all the cattle that were branded there—whether you 
saw them all. 

A. Yes, sir; tnat was my business. 

Q. Looked them over in the chute? 

A. Yes, sir. 

Q. State whether there was in that pasture or run through that 

chute and branded any Oregon or Western cattle. 
911 A. No, sir. 
Q. State whether there were any cattle branded there that 

had a T on the left side. 


Objected to. Objection sustained. 


sagas 


Q. State how those cattle were branded that were turned over. 


A. SS. 
Q. How were they branded before being turned over ? 


A. C7, SD bar, and 7C. 
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Q. What old brands or ranch brands had they aside from those 
you have mentioned ? 

A. XH, 71, MOS; that is the ranch up here, and other brands, per- 
haps, that I do not remember. 

Q. What was the brand of the original herd that was got ? 

A. C7 and 101. 

Q. Were.there any of those cattle there ? 

A. Yes, sir. 

Q. At the time of this branding were the beef cattle of that outfit 
branded ? 

A. They were the last cattle branded. 

Q. State how you handled them as to that. 

A. We branded the other cattle and saved the beef to the last and 


branded those. 
Q. State if there was any other brand connected with the C on 


any of those cattle. 

A. A bar some; in the first herd that came up there were some 
branded C and bar—a bar put there to distinguish. 
Where was the C? 
. On the hip. 
And where was the bar put as to the C? 
The bar was above in some and a few below. 
The C on the hip and a little bar next to it? 
Yes. | 
How large a bar was it ? 
4 or 5 in.—®S in’s. 
How many beef cattle were branded out of that bunch of 
cattle ? 

A. I think 115 or 120; I think 113. 

Q. Whatdid you do with the beef cattle after branding them ? 
912 A. We drove them down to Brush station, on the B. & M. 
Q. What was done with them there? 

A. Shipped. 

Q. Did you help drive them down there? 
“som I did not go with them; I started and went down and shipped 
them. | 
. Did you see those cattle? 
Yes. 
Nara there among them any Oregon or Western cattle ? 
. No, sir. 
How were they branded ? 
SS, SD bar, C7, 7C. 
What was done that fall with the other cattle branded SS? 
They were turned loose. 3 
On what range? 
On the C7 range and Mill Iron range. 
Where were you during 1883 ? 
I was south. 
Where? 
On the range at Holly. 
. That was during the summer of 1883 ? 


EOP OrOPOPrO 
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A. Yes, sir. 

Q. State if you know of any other cattle being turned over to 
this company at the C7 ranch. 

A. I think there were some 600. 

Q. Were you there then? 

A. Yes, sir. 

Q. State when you first came in contact with those cattle in the 
fall of 1883; about what time did you go up to the C7 ranch ? 

A. I think it was some time in the latter part of September. 

Q. Where were those cattle then ? 

A. Out on the Bloomfield pasture. 

Q. What cattle were there ? 

A. The same SS cattle and the remnant of the C7 herd. 

Q. In other words, those branded in 1882 and those that had 
escaped in 1883 ? 

A. Yes, sir. 

Q. State how many cattle were branded that fall and turned over 
to, the company. 

A. I think some 600 or right close to it. 

Q. How did vou handle those cattle ? 

913 A. We rounded up and cut them out from the main herd 
and took them to this same Mill Iron ranch and _ branded 
them. 
. State whether or not you noticed the cattle in this business. 
. Yes, sir. 
Were there any Oregon or Western Cattle among them ? 
. No, sir. 
. How sere they branded—all of them—aside from the SS? 
. C7; the same as I described before. 
Did you assist in the branding of those 600? 
Yes, sir. 
State what you had to do with the branding. 
The same as I did before. 
You run them in the chute? 
Yes, sir. 
You classified them ? 
Yes, sir. 
Looked over them as to brands? 
. Yes, sir. 
. Were there any Oregon or Western cattle among them ? 


Objected to. Objection overruled. 


A. No, sir. 

Q. If there had been any would you have known it? 

A. Yes, sir. 

Q. State whether among the 600 branded what brands they had 
on before you put on the SS. 

A. C7, 7C, bar over C, and SD bar. 

Q. Did the cattle have any brands on the side between the hip 
and the shoulder, on either side’? 

A. They might have had brands there. 
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Where was the SD brand ? 
. Left side above the shoulder. 
Were any of them branded on the right side—the SD bar? 
No, sir. 
The SD bar was on the left side? 
. Yes, sir. 
. After you got through branding those cattle what was done 
them ? 
A. They were turned in the pasture. 
914 Q. What was then done with them ? 
A. They were then rounded up. 
Do you know of any beef being cut out of them ? a 
. Yes, sir. 
Who got the beef that fall? 
Mr. Downing. | 
Did you assist in cutting that beef out ? 
Yes, sir. 
Did you see the bunch after the beef were cut out? 
Yes, sir. 
Who was acting as Bloomfield’s foreman that year? 
Mr. Samuel Monk. 
What was done with those cattle after the beef was cut out? 
They were started out to the Arkansas. 
Did you assist in starting them ? 
. Yes, sir. 
. State if there were any Western or Oregon cattle among that 
bunch, 
. There were not. 
. If there had been such cattle there would you have known it? 
Yes, sir. 
How many cattle were there? 
. Some 2,400 or 2,500 head. 
Did you go — the Arkansas with them ? 
. No, sir. 
Where did you go after they were started? 
To Denver. 
Where from there ’ 
. To the Holly ranch. 
When did you see those cattle again ? 
g met them on Sand creek, at a place known as the Watkin 
i. 
Q. How far is that from where they were turned loose ? 
A. 15 miles. 
Q. Were you then in the employ of the company ? 
A. Yes, sir. 
Q. What was done with the cattle at the Watkin ranch ? 
A. I and Mr. Bloomfield stayed all night and in the morning 
started them. After getting away 3 miles we were inside a 
915 pasture. We were going east and on the south side of the fence 
we strung them out and counted them. We held them open 
between us and the fence. 
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Q. Do you recollect how many there were ? 

A. I think some 2,200. 

Q. Were there as many as when they started ? 

A, No, sir. 

Q. Had there been some cattle lost on the way ? 

A. I think there had. 

Q. State whether they were the same cattle that had been started 
by Mr. Monk. 

. Yes, sir. | 

Q. Were there any Oregon or Western cattle among them? 

A. No, sir. 

Q. When you were counting those cattle along the fence which 
side of the beast did you see? 

A. We were on the right side of the animal. 

a Were there any of those cattle branded with bar on the right 
side? 

A. No, sir; not any. 

Q. Did you go down with them to Lake Defoe? 

A. We traveled with them awhile and then drove on to the 


. Where did you leave the cattle? 
. At Lake Defoe. 
Who was there gathering beef at that time? 
Dutch John. 
John Luke? 
Yes. 
. State whether or not Lake Defoe is a watering place for cattle. 
Yes, sir. 
. Have you been in the employ of the company from that time 
to now? 
A. Yes, sir. 
Q. State what you know of the cattle of the Arkansas Valley Land 
and Cattle Co. 
A. I am pretty well acquainted with them. 
Q. Have you ridden the range and handled them? 
A. I have. 
Q. State if you know of any beef shipped from that range in 


1883 
A. Yes, sir; there was. 
916 Q. About how many? 
A. I think some 31 or 32 hundred; I would not be posi- 


PPOPOPOro 


Did you superintend the shipping of those beeves? 

Yes, sir. 

Did you see them loaded ? 

Yes, sir. 

Were there any eigen or Western cattle among them? 
No, sir: 

How about 1884 as to beef? 

We did not ship so many. 


79—147 
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Q. How many beef cattle have been shipped by this company 
since it was organized ? 
A. 1,500 last year. 
. And 3,000 the fall before? 
Yes. 
About 4,500? 
Yes. - 
Have any other beef'cattle been shipped besidos this 4,500 ? 
No; except a few fat cows. 
Were those included in the 3,000? 
Yes, sir. 
. Is it not a fact that all the cattle purchased by this company 
still on thé range, except this 4,500? 
A. Yes, sir; none sold off. 
Q. Has any beef been shipped from that range that you have not 
inspected ? 
. No, sir. 
Any that you have not assisted in carring ? 
No, sir. 
Did you assist in handling those cattle the past winter? 
. Yes, sir. 
Do you know of any number of them being across the river? 
. Yes, sir. 
About how many ? 
. From 15,000 to 18,000. 
State whether there is among the cattle of this country any 
Oregon or Western cattle. 
A. No, sir. 
Q. If there were such cattle would you know? 
A. Yes; I think I should have seen them. 


917 Cross-examination by Mr. Macon: 


Q. In 1880 and 1881 you were here mostly in Denver during that 
winter? 
A. Yes, sir. 
Q. You were not out on this range much that winter? 
A. Nothing; only buying cattle for the market here. 
ae How often were you out on that range in the winter of 1880- 
A. A number of times. 
Q. The next season, which would include the spring and summer 
of 1881, what were you doing? 
. I was handling cattle on this market. 
Who was your partner ? 
Mr. B. C. Bloomfield. 
You and he were buying and selling together that year? 
Yes, sir. 
Were you ever in partnership before ? 
. No, sir; I think not. 
You were not in partnership with him in 1877, when he bought 
this first bunch of cattle ? 
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A. No, sir; I did not have a dollar in the cattle. 
How long did your partnership in 1881 continue with Bloom- 
field ? 
A. I think we commenced handling cattle along in June, up to 
the fall. 
Q. When did you cease? 
A. In the fall some time. 
Q. And you had no further connection with Bloomfield in any 
— way as part owner of any property since that time ? 
O, Sir, 
. Nor before that time? 
. No. 
. And you did not tide the round-up of 1881? 
. Nothing, only to buy beef out of those different herds. 
Q. You were not in the fall round-up of 1881? 
A. Not as a man, but simply to buy beef. 
918 Q. When men cut out beef to sell you would get them ? 
A. I went and cut such cattle as I went (further explana- 
tion not distinctly heard). 
Q. What were you doing in the spring and summer of 1882 ? 
A. Mr. Barnes and I were handling Fine Ernest’s cattle and sell- 
ing them in Chicago and on this market. 
Q. You went with Bloomfield in 1877 down on the Red River and 
bought his cattle for him ? 
A. It was in 1876 or 1877. 
Q. And you bought about 900? 
A. Yes, sir. 
Q. How many did you get up here with ? 
A. With about the same number ; perhaps we might have lost 10 
or 15, I could not say. 
Q. What ages were those cattle? 
A. Steer cattle from calves to 3 and 4 year olds, maybe 5; cows 
perhaps older. 
Q. Do you recollect about the 5’s? 
A. No, sir. 
Q. Do you remember what proportion were female and what 
male? 
A. I do not; but it strikes me there were somewhere close to 400 
COWS. 
. And heifers together ? 
. As we term a cow, there may have been heifers amongst them. 
. The balance were steers and yearlings up to 5 years old ? 
Yes, sir. 
You turned them loose on this C7 ranche? 
Yes; there might have been yearling heifers. 
You mean there were 400 cows? 
Yes, there might have been 2-year-olds. 
What were the next cattle he bought ? 
Wakeman cattle. 
. Where did he buy them ? 
. Up on Cherry creek or Plum creek. 
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What were they branded when he bought them ; what were 


Wakeman’s brands? 


A. 
Q. 


919 


Pee ee ee ere ererererererer 


MOS, XH, 71; I think that was all. 
Which side? 
A. On the left side. 
Q, After Bloomfield took them home, what brand did he 


' put on them ? 


7C. 
What did you have to do with that herd ? 


. Bought them for him. 


As a mere act of friendship ? 

No; he paid me for it. 

You knew more about cattle than he did? 
Yes. 

What sort of cattle were they ? 

Native cattle. 

How many ? 

Over 400. 

What was the proportion of the two sexes ? 

I could-not say; just as the stock run. 

Half heifers and half steers ? 

I suppose so. 

Running from yearlings to what age ? 

There were some pretty old cattle in that bunch. 
Any large proportion of old steers ? 

Not a great many. 

Men usually sell all their steers at 4 years old’ ? 
Yes; when they are fat. 

Anything the matter with those uld steers ? 

I do not remember. 

What proportion of old steers among that herd ? 
I do not remember. 

Did you help to drive them over to his ranch ? 
Yes. 

Did you drive them with his aid ? 

He was not there. 

Were you there when they were branded ? 


es. 
Did you help to brand them ? 


. Yes, sir. 


You put on the C7 there ? 

No, sir; the 7C on the left side. 

Do you ‘remember when the Wakeman cattle were bought ? 

I think it was in 1878, but Iam not positive. 

When were the next cattle bought by Bloomfield, and from 


whom ? 


920 
A. 


A. The Stewart cattle, the SD bar cattle. 
Q. How many did he buy from Stewart ; there were 800 
on the book; how many did he get? | 
I do not know; they were range delivery. 


Q. Have they ever been gathered yet ? 
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A. He is gathering them yet; I do not know how many he has 
gathered. 
Q. What sort of cattle were they ? 
A. Colorado cattle, half-breeds, Americans. 
0. Did you make that purchase for Bloomfield ? 
A. I assisted in it. 
Q. Did you see any of the cattle as they were bought ? 
A. The trade was made in Denver. 
Q. Did you ever see any of Stewart’s cattle to know them? 
A. Yes; I bought beef out of them before Mr. Bloomfield bought 
them. 
Q. When were those bought ? 
A. In the fall of 1880. 
Q. You are quite positive of that? 
A. Yes; I think I know about them. 
Q. When were the next cattle bought ? 
. That bunch of calves I spoke of, I am not sure whether they 
were bought that summer or 1881—about 30 head. 
Q. What time of the year? 
A. In the spring-time; they were brought here for veal and I 
bought them. 
. You do not know the year? 
. Either 1880 or 1881. 
When were the next cattle bought after those calves? 
. In 1882. 
From whom ? 
. I do not think I can answer that; they were Texas cattle. 
What time of the year? 
In July, about the first, 1882. 
How many head were bought at that time? 
. 1,200 or 1,300. 
They were all Texas? 


es. 
Did you help to buy them ? 
No, sir. 
Q. Were you there when Bloomfield bought them ? 
A. I saw the cattle after they were bought and branded. 
Q. What were those? 
. Yearlings and 2-year-olds. 
. Nothing over 2? 
. That is what they were bought for. 
What was the brand ? 
Lazy V. 
What other brands besides; road brands? 
I do not remember. 
. Ever see any of those cattle afterwards when they were branded 
and turned over to the company ? 
A. Yes, sir. 
Q. Notice the lazy V on them then ¢ a 
A. Yes, sir. 
Q. Which side was that ? 
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. On the left side. 
. Did not notice the other brands? 
I might have, but do not remember now. 
The summer of 1880 here was dry and the grass was scarce ? 
Yes, sir. 
_ In the fall of 1882 you went into the employment of the Ar- 
kansas Company ? 
Yes, sir. 
In what position ? 
As assistant manager. 
Who is the first or general manager ? 
Mr. R. C. Bloomfield. 
Was he from the beginning ? 
I presume so. 
. Was he when you went into the employment of the company ? 
. He hired me. 
. So that you and Mr. Bloomfield have been working together 
one way or another since 1877 ? 
A. Yes, sir. 
Q. And in 1877 bought cattle and sold on this market? 
A. Yes, sir. 
Q. When you were handling cattle in 1881—beef cattle—where 
did you round them up and get them mostly ? 
A. Where they were rounded up on the Beaver, Bijou, and 
Muddy. 
Q. When you got them what did you do with them ? 
A. Take them to Denver. 
Q. How did you hold them when gathered up ? 
A. The man I bought from generally ,held them the first 


eperer 


gorerererer; 


night. 
922 Q. You put them in Bloomfield’s pasture quite frequently, 
I suppose? 
A. I do not think I ever put any in his pasture or the corral there 


once. 
Q. In 1881, when you and Bloomfield quit operations, did you 
have any cattle left that you had bought and you had not sold ? 
A. No, sir. 
Q. Never owned cattle together since ? 
A. No, sir. 
Q. You went in the employment of this company in 1882 and 
assisted in the branding of those cattle at the Mill Iron ranche ? 
. Yes, sir. 
. 2,551 head ? 
. Yes, sir. 
How many steers ? 
. I do not know. 
How many cows? 
I do not know. 
How many bulls? 
I do not know. | 
How many 2-year-old heifers ? | 
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. I do not know. 
Did you keep a tally of the classification ? 
. I tallied them and had a clerk ; he may know. 
You left the keeping of the record to him ? 
Yes, sir. 
— you not seen those classifications lately ? 
O. 
Have you not seen the aggregate lately on any record ? 
I do not remember. 
How do you remember that and not the classification ? 
. It is a very difficult thing for a man to remember how many 
yearling heifers and steers there were. 
Q. Among those 2,551 head you had so much to do with, there 
were no bar or T brands to be seen ? 


EPL POP OP OP OD 


A. No. 
Q. But you cannot give all of the brands that you did see? 
A. I can give all the brands I was paying attention to. 
.Q. You were not looking out for bar or T? 
A. No, sir. 
Q. You were not paying attention to the T or bar brand ? 
923 A. I was paying attention to any brands there were. 


Q. You say there were brands you did not pay attention 
to; there were a great many brands on the cattle, or might have 
been, that you do not remember ? 

A. Yes, sir. 

Q. You say on the 1,200 Texas cattle there was a road brand and 
a good many brands you do not remember ? 

A. Those Texas cattle I knew by the road brand, the Wakeman 
cattle I knew by his brand, and the Stewart I knew by their brands. 
I knew the cattle as fast as] saw them. If there was any brand 
there which was not right I would know it. I was looking for the 
brands the herd was handled by. 

Q. But you say there were other*brands there you do not remem- 
ber, because you did not pay attention to them ? 

A. I should have known them. 

Q. Then you say you can call no other brands to mind ? 

A. No; I do not. 

Q. What brands do you remember; why did you not pay as much 
attention to any other brands as the T and bar? 

A. The T and bar were not there, I reckon. 

Q. There were other brands there which you say you do not re- 
member ? 

A. I remember the brands that belonged to the cattle. 

Q. I ask if you can give all the brands on all the cattle you 
branded ? 

A. No; certainly. 

Q. You are positive there were no Western or Oregon cattle went 
through there at all ? 

A. Iam. 3 

Q. And there was none in the pasture or range of this cattle com- 
pany * 
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A. Yes. 

Q. You did not ride on the range when those cattle were got to- 
gether in 1882? 

A. No, sir. 

924 Q. Nor did you ride on the ranges when those 600 were 

found in the fall of 1883 ? 
. They were put in the pasture. 
You did not ride on the range? 
No. 
Did you ride in the pasture ? 
Yes, sir. 
How many were branded on that occasion ? 
. Some 600. ts 
But you had 2,551, the exact number, the first time. Why do 
you not remember the small number as well ? 

A. It is not 15 head either wav. I do not know why I do not 
just remember. 

Q. Who was your clerk on that occasion ? 

A. Pullen and Paul Chaffee,:I think. 

Q. Did you know during the summer of 1881 and 1882 what 
Bloomfield was doing in the way of cattle business ? 

A. (Not heard.) 

Q. Did you know of any cattle handled except those you handled 
together ? 

A. No, sir. 

Q. Were you with him so you would have known his transactions, 
if he had any? 

A. I think so. He was in town most of the time. 

Q. You were not as closely connected with him in 1882 as in 
1881? 

A. I do not know as to that. 

Q. You do not know what his business transactions were in 1882? 

A. No; I was not with him; Mr. Barnes and I were together. 

Q. In 1881 you are willing to say Bloomfield did not handle any 
bodies of Western cattle? 

A. Yes, sir. 

Q. And you would have known it if he had ? 

A. Yes, sir. 

Q. Among those cattle of the Arkansas Valley Land & Cattle Co. 
that you have ridden among how many were there in 1883 ? 

A. Perhaps 24,000 or 25,000. 

Q. How many in 1884? 

A. About 27,000 or 28,000. 

Q. How many have they now? 

A. That is the number they ought to have. 


} 4 
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925 Q. Have you ridden over the ranges since you were con- 
nected with the company ? 
A. Some. 


Q. Have you ridden over the ranges generally as a cow-hunter? 
A. I attend the fall round-up; I do not go to the spring round-up, 


as a rule, but the fall round-up I attend. 
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Q. The fall round-up is the round-up of calves—unbranded calves 
and beef? 
A. We round up everything. : 
Q. You ride through the cattle and look closely at them ? 
A. Yes, sir. 
Q. You never saw T cattle or bar cattle ? 
A. There are bar and T cattle on that range, both. 
Q. As an officer of this company you are assisting in this defense, 
are you not? 
A. I do not know that I am in particular. 
Q. Have you made no efforts in preparing this defense ? 
A. I have been on the range until the last few days, when I was 
subpoenaed. 
@. When this case commenced, the one against yourself and 
Bloomfield, you assisted in making your own defense? 
A. Yes, sir. 
Q. You consulted the lawyers and gave them all the information 
you had, both for the company and yourself? 
A. Certainly. 
q. And been working since to find witnesses, have you not? 
A. I have done very little. 
@. You have done some? 
A. Yes, sir. 


Witit1AM THompson, called on behalf of the defendant, testified 
on oath as follows: 


Direct examination by Mr. RHopEs: 


926 Q. Where do you live? 
A. In Denver. 

Q. What business are you engaged in ? 

A. Accountant in Colorado Mortgage and Iuvestment Company’s 
office. 

Q. Who is the manager of that ? 

A. Mr. James Duff. 

Q. State if you know the Arkansas Valley Land & Cattle Co. 

A. I do. 

Q. Have you kept the accounts of that Co. ? 

A. I have. 

Q. State how many cattle were delivered by Bloomfield to the 
Arkansas Valley Land & Cattle Co., and when. 

A. From the 24th to the 30th of October, 1882, there were turned 
over 2,551 cattle. 

Q. Can you state how they were classified ? 

A. 197 beeves, 679 2-year-olds, 664 yearlings, 565 cows, 434 calves, 
and 12 bulls. 

Q. When did you say that was? 

A. From the 24th to the 30th October, 1882. 

Q. When did he again turn over any cattle to the company? 

A. In the fall of 18883—20th and 23rd September. 
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Q. How many? 
A. 538. 
Q. How were they classified ? qe 
A. According to the classification of 1882; 96 beeves, 299 2-year- 
olds, 21 yearlings, 127 cows, 41 calves, and 4 bulls. 
i * When were there any other cattle turned over by Mr. Bloom- 
eld? 
A. Several times from the fall of 1882 to the fall of 1884; the 
round-up brought in stragglers. 
Q. What did it amount to? 
A. 80, from one date to the other. 
Q. Aside from these 2 large deliveries there were about 80 head ? 
A. Yes. 
Q. Hasthe company ever received any cattle from Mr. Bloomfield, 
aside from them ? 
A. No. 
Q. What is the total amount ? 
A. 3,219 head. 
927 Q. How many cattle were received from Holly in 1882? 
A. Between 7,000 and 8,000, speaking from memory. 
Q. Have you any record of that year? 
A. 8,863. 
Q. Who else did the company receive any cattle from, aside from 
the Texas cattle they bought in this State ? 
A. They received from Mr. Shanstrom; they also received from 
Mosher and Weeks. 
Q. Where? 
A. In the mountains somewhere. 
. How many from Mosher and Weeks? 
. 1,236 head. 
And from Werden Hax ? 
125 head. 
Who else? 
From C. A. Reynolds. 
Where was that? 
At Bent county. 
How many? 
. 280 head, and from George W. Carr, in Bent county, 284 head, 
and from one Swem, also in the mountains, 112 head. 
Q. Is that all? 
A. Yes, si 
Q. Who did they receive from in 1883, aside from Mr. Bloomfield— 
any one in this State? 
A. In 1883 they bought some Texas cattle. 
Q. Have you named all the parties they ever received cattle from 
except the Texas cattle? 
A. I believe I have. 
Q. Has Mr. Bloomfield ever been paid for any cattle, aside from 
those you have mentioned ? 
A. No, sir. 


POPOPOPOPO 
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Q. When was Mr. Bloomfield employed as manager of this 
company ? 
A. On the 20th of September, 1882. 
: Q. - he had any connection with the company previous to 
that 
A. No, sir. 
Q. Who has been the manager of the company since then-—Mr. 
Bloomfield ? 
‘A. Yes, sir. 
Q. How many Texas cattle did you receive in 1882? 
A. I believe part of Mr. Bloomfield’s herd was Texas. 
928 Q. I am speaking of trail cattle; any in 1883? When did 
you receive any in 18838, and how many? 
. I have not got the figures with me, not of the Texas cattle. 
. Can you state about how many? 
. I do not recollect the numbers just now. 
. State whether there were a good many of them or not. 
There were over 1,000, certain. 
_ Look at this and see in whose handwriting ‘it is (handing 
er to witness). 
My handwriting. 
. Did you make that from your books? 
Yes. 
What has it reference to? 
To the Texas cattle bought in 1883. 
How many were there? 
In 1883, 8,807 head. 
Were those trail cattle ? 
Yes, sir. 
What Texas cattle were bought in 1884? 
. 2,766 head. 
. Does that include all the cattle bought for this company ? 
Yes, sir. 
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Cross-examination by Mr. Macon: 


Q. You say you are accountant in the Colorado Mortgage and 
Investment Co. ? 

A. Yes. 

Q. You mean the Colorado Sitti & Investment Company, 
Limited, of London? 

A. Yes. 

Q. Do you have any connection with the Arkansas Valley Land 
& Cattle Company ? 
. Yes, sir. 
. That is a limited company, too? 
. Yes, sir. 
What position do you occupy in . that company ? 
Accountant. 
. What duties does that position embrace ? 
The auditing the accounts and receiving the reports from 
the ranch. 
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Q. Those accounts you have of the number of cattle, did you 
make —— or did some one furnish them to you? 
A. They were furnished to me. 
929 Q. By whom ? 
A. By the parties who tallied the cattle and from the ranch. 

ae Do you remember the names of the parties who furnished 
them ? 
. The reports, I think, they were given to me by the manager. 
Who is manager ? 
. Mr. Bloomfield. 
. 2,551 in the year 1882 and 588 in 1883? 
. Yes, sir. 
How many in 1884? 
62. 
Making in all how many ? 
3,219. 
. Those are all the cattle that the company, so far as you know, 
: has ever bought from Mr. Bloomfield ? 
A. Yes, sir. 
2 Q. And those reports you got from somebody else? 

A. They were peo to me by Mr. Bloomfield, who got them 
from several parties. 

Q. That is all you know the company has ever paid for to Mr. 
Bloomfield ? 
. That is all. 
Paid him in stock or money ? 
. In money. 
He is a stockholder in the company ? 
. I do not know for certain that he is now. 
He has been until lately ? 
He has been. 
. Has been until the time of the judgment against him last fall? 


Objected to. 
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A. That I cannot say. 

Q. They bought cattle from who else? 

A. From Messrs. Holly and Sullivan. 

Q. How many? 

A. 8,863 head. 

Q. Making i in the neighborhood of 11,000 that they got in the fall 
of 1882? 


A. Yes, sir. 
Q. They got from another man, Shanstrom, how many ? 
A. 800 head. 
Q. That made in the neighborhood of 12,000 head ; some- 
930 body else did they get cattle from in 1882? 
A. From Werden Hax. 
Q. How many? 
A. 125 head. 
Q. Any other person in 1882 ? 
A. From one Reynolds, 280 head. 
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Did that complete the purchases of the company for 1882? 
. Yes, sir. 
. And in 1883 they bought some more? 
. Yes, sir. 
Some Texas cattle—8,000 and more? 
. Yes, sir; 8,807. 
Then they bought some from Mosher ? 
Yes; Mosher and Weeks—1,236. 
Does that include all the purchases the company has made up 
at time? 
. Some Texas cattle in 1884—2,766. 
That is the last purchase they have made of cattle ? 
. Yes, sir. 
How many have they sold since they organized ? 
Quite a number; I have not got the figures. 
5,000 or 6,000? 
I could not say without referring to the books. 
You have been with the company since it was organized ? 
Yes. | 
When was it organized ? 
. In July, 1882, in England. 
Bloomfield was employed as general manager in September, 
1882? 

A. Yes. 

Q. And this man Tilletts in October, 1882? 

A. Yes, sir. 

Q. Tilletts was sent out to receive cattle and Bloomfield went out 
to deliver them ? 

A. Not that I know of. 

Q. And they have occupied those two positions in the company 
since they were employed in that capacity ? 

A. Mr. Bloomfield has been manager since that date; Mr. Bloom- 
field engaged Mr. Tilletts. 

Q. Has Mr. Tilletts been retained ever since in that capacity? 

951 A. I have no information of the designation of the office ; 
I understocd he has been in the service of the company. 


to 
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Mr. Henry W. CANFIELD, called on behalf of the defendant, testi- 
fied on oath as follows: 


Direct examination by Mr. RHopgs: 


. Where do you reside ? 

. Denver. 

. What business are you ee in? 

. Book-keeper. 

. Who for? 

. For the Colorado Mortgage & Investment Co. of London, Lim- 
ited. 

. State whether or not you know where the C7 ranch is. 

. I do. 
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. Were you there in the fall of 1882? 
Yes. 
What were you engaged in doing ? 
In tallying the cattle being branded. % 
Keeping an account of them ? 
. Keeping the tally sheet as the cattle were branded and passed 
nto the range. 
Who did you report that tally sheet to? 
At the office of the Colorado Mortgage Company. 
Were you sent out there by them ? 
Yes, sir; by the assistant manager at that time. 
. Who was the assistant manager ? 
Mr. Dunbar. 
Where was Mr. Duff at that time. 
My impression is he wasin London. He was away, at any 
rate; he was not in Denver. 
Q. You were not there in the employ onl of Mr. Bloomfield ? 
No; I went straight from the office to the ranch and report ed 


O 
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~at a office. 


Q. What is your business in the office usually ? 
A. Book-keeyer. 
932 Q. State the manner in which you kept that tally. 
A. I had sheets with ruling upon them, and as the cattle 
were called off to me I made the proper entries. 
. Do you recollect what they figured up? 
Yes ; by referring to my certificates at that time. 
What are the total amounts ? 
. The total—2,551 head. 
You saw those cattle branded and handled there, did not you? 
. Yes, sir. 
. You were there all the time of the branding ? 
. Yes; all the time. 


>OPOPOrO 


Mr. Macon had no questions to ask. 

Mr. Butler read letter from Mr. Mann, dated September, 1883, 
addressed to Mr. Sturgis, and other papers given in as exhibits, as 
follows: Post card, F ; Chermside bill of sale, G; letter to Sturgis 
from Mann, H ; letter to Wyatt from Mann, I; letter to Burrow from 
Mann, J. 

Mr. Butler offered in evidence the letter-press copies of the brands 
offered by Mr. Mann. 

Mr. Macon objected, as there was no date on the letter and Mr. 
Mann did not write it. 


Judge Hatietr: You should have asked Mr. Street about it. 
Disallowed. 


Four papers marked K introduced in evidence, spoken to by Mr. 
Sheedy. 
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R. C. BLooMFIELD, called on behalf of the defendant, testified on 
oath as follows: 


933 
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Direct examination by Mr. RHopgs: 
Where do you reside? 


. Holly station. 
. How long have you resided there? 


Since September, 1882. 

Where were you residing previous to that? 

In Denver. 

What business were you engaged in from the year 1880 up to 


fall of 1882? 


Stock business. 

Where was your range ? 

Out at Muddy, Weld county. 
What was it known as? 


. C7 ranch. 


State if you were on the round-up in 1881. 

I was. 

Who was the captain of the round-up you were with ? 
Milheim | 

Where did you go with that round-up ? 

Round Top T ranch. 

How far from Denver ? 

15 miles; on 3rd creek. 

How far did you stay with the round-up that year ? 
Until they got to Lost Springs. 

Where is Lost Springs from your ranch ? 

About 20 miles west of my ranch, or 18, perhaps. 
How far is it from Lost Springs to Kempton’s ? 


. About 20 miles. 


How many days were you with that round-up ? 


. I should judge about 10 days. 
. State what cattle you were gathering on that round-up for 


yourself. 


A. 


Q. 
A. 


Q. 


C7, 7C, and SD bar. 
State whether you gathered any other cattle than those. 


I did not. 
State what cavalcade you cut the cattle in you en on 


that round-up. 
A. It was a sort of general cavalcade; the neighbors’ cattle in as 


well as my own. 


934 
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Q. Whose were they ? 
A. Ernest’s cattle, Mill Iron cattle, DT’s, and my own cattle. 
Q. Do you mean the Hash-Knife cattle by Ernest’s? 


. Yes, sir. 


Had those brands representativ: es there? 


Yes. 
And you cut in the same calvey with them ? . 


. Yes, sir. 


You were with them about 10 days? 
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A. As well as I remember. 
Q. When you got to Lost Springs state whether you left the 
round-up at that place. 
} 


A. I did. : 
Q. What did you do with the cattle you had at that time? 


A. I drove over to Bijou and turned them loose on the Muddy. 

Q. State what cattle were in that calvey. 

A. Hash-Knife, SD bar, C7, and 7C. 

Q. State whether there were any Oregon or Western cattle in that 
bunch. 

A. No. 

Q. Did the representatives of the different outfits come with you 
from Lost Springs? 

A. Oh, yes; 4 men or 5 men did. 

Q. Did you leave the round-up until Lost Springs? 

A. I did not. 

Q. Did you drive any other cattle away from that round-up ex- 
cept in that calvey? 

A. No, sir. 

Q. Were you gathering Oregon or Western cattle for anybody ? 

A. No, sir. 

Q. Were you gathering for anybody except yourself? 

A. I was not. 

Q. Did you gather any cattle in that calvey with T on the left 
side or bar on the right ? 

A. No, sir. : 

Q. State whether, after leaving the round-up at Lost Springs, you 
returned to the round-up. 

A. No, sir. 

Q. Where did you go? 

A. From my ranch to Denver. 

Q. You were not with the round-up any more that year ? 
935 A. I was not. 
Q. So the 10 days you were at the round-up was all the 

time ? 

A. Yes. 

Q. Were you at Kempton’s ranch or Fort Morgan with the round- 


up: 

A. No, sir. 

-Q. How far is it from Lost Springs to Kempton’s ? 

A. About 20 miles. 

Q. Do you recollect the names of any of the parties who came with 
you with that calvey that you speak of from Lost Springs? 
_ A. As well as I remember now, a man called Sweeney, and, I 
think, a man of the name of Bill Fake; I do not remember the 


others. 
Q. They were the representatives of the other brands in that neigh- 


borhood ? 
A. Yes, sir. 
Q. You heard the testimony of Mr. Mann in this case ? 


A. Yes, sir. 
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Q. You heard him testify as to the demand made on you? 

A. Yes, sir. 

Q. State what conversation, if any, Mr. Mann ever had with you 
in regard to these cattle at the place where he speaks of. 

A. Do you refer to Mr. Foote’s office or the supposed conversation 
at the Windsor Hotel? 


Q. At Foote’s office. 
A. Tsaw Mr. Mann there. 
- Q. How did you come to go there? 
A. Mr. Tillett said Mr. Mann was anxious to see me. 
Q. When was that? 
A. I think it was about a year ago last January. 
Q. Was it before the commencement of this suit ? 
A. Yes, sir. 
Q. You went there at the request of Mr. Tillett? 
A. Yes, sir. 
Q. Mr. ‘Tillett said Mr. Mann wanted particularly to see me there 
as to these cattle. 
936 (. Where did you go? 
A. To Mr. Foote’s office. 
Q. In what block ? 
i. In the Symes block. 
Q. Who was present at that conversation? 
A. Mr. Foote and Mr. Tillett and Mr. Mann. 
Q. State what Mr. Mann said to you. Had you ever had any con- 


versation with him before that ? 

A. Never met the man betore; did not know him by sight; had 
never seen him before. 

Q. What did he say to you? 

A. Mr. Mann said he had some very conflicting evidence against 
me; that I or the company had got possession of his cattle, and that 
he wanted to get some compensation for them. 

Q. State what else he said. 

A. I told him it seemed to me a very funny thing; he seemed to 
have 48 or 50 different brands. I would like to find out what num- 
ber of brands we were supposed to have. I would like some founda- 
tion, so that if we were anxious to make a settlement we should have 
some foundation to make it on. He might have claimed we had 
got away with his 48. Mr. Mann then said: Bar brand on the right 
side, meaning that herd, and T brand on the left side, meaning an- 
other herd, and stated all his brands—that is, what he claimed—and 
that he wished to have compensation for them, and that if he could 
not get compensation for them he would bring asuit. I told him 
that was all right; he was the best judge about that. At the same 
time I said: “If you think we have your cattle I wish you — come 
down to our range and put your men in there. It won’t cost vou 
anything to board your men, and we will assist you in every possi- 
ble way to find your cattle; identify your cattle and we shall be 
glad to give you full comm pensation for any cattle you find in our 
possession belonging to you.’ 
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937 Q. Did he ever state how many cattle he had ? 

A. I never could find out; he never said anything about 
it. I asked him exactly what number of brands, and he never would 
give me the number of cattle or the number of brands, but simply 
stated the bar brand on the right and the T on the left were the 
cattle he claimed. I told him after some short conversation; he 
said he had some very conflicting testimony, and he had seen him- 
self 16 head down there of these cattle, so I said, “ Mr. Mann, you 
could not have hunted very closely for your cattle; if you come 
down there with me I will show you 500 or 600 in a bunch with a 
bar on the right side, and if you will come out with a buggy I will 
show you 5,000 or 6,000 head, perhaps, of those cattle.” Mr. Mann 
refused to come. 

Q. State whether you had any conversation with him subsequently 
to that. 

A. No, sir; never saw the man before. 

Q. No; after that, state if Mr. Butler went. 

A. Mr. Butler was present at the conversation in the afternoon. 
Mann promised me in the morning. He said, “If you will come 
up this afternoon some time I[ will show yousome of the affidavits ; ” 
he said, “I suppose Mr. Foote, we can do that.” I went up there 
with Mr. Butler at 4 o’clock, and when I got up there I said, “ Mr. 
Mann, I have come up with Mr. Butler, and I should like to see the 
papers,” and upon that Mr. Foote or Mr. Mann said they were not 
going to show us the affidavits at all; it was not a fit time. Then 
Mr. Butler said, “I suppose we have come up here to see what is 
going to be done with reference to this matter; we want to know 
what the business is.” Mr. Mann went on telling us about losing 
the cattle. Mr. Butler said exactly what I had said before, that it 

was utterly impossible to make a compromise or settlement 
938 without knowing on what basis we were going to settle. Mr. 

Mann would not give us any information on that point, but 
simply said he had lost all his cattle, and claimed the bar cattle and 
T cattle. 

Q. Did you ever mcet Mr. Mann after that ? 

A. Yes; I think Mr. Ernest and Mr. Cranmer were sitting with 
me at the Windsor Hotel. 

Q. Was Mr. Mann there? 

A. Yes. 

~Q. What did Mr. Mann say ? 

A. He came and shook hands, and I said, “ How do you do, Mr. 
Mann.” 

Q. He just walked away, then ? 

A. Yes, sir; we had no particular business at that time together. 

Q. Did Mr. Mann ever talk with you about those cattle at any 
other time? 

A. No, sir. 

Q. Did he ever demand any number of cattle of you—say 1 or 
1,000, or any such number? 

A. He never did. 
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Q. State what cattle was it you turned over to the Arkansas 
Valley Land and Cattle Co. 
A. I turned over the C7, 7C, and SD bar cattle. 
Q. How long bad you owned those cattle? 
A. Part of them from 1877; the SD bars I bought in 1881; the 
7C I bought in 1878. 
Q. Had you been running a ranch from the time you started in 
1877? 
A. Yes, sir. 
Q. State whether you ever instructed any man working for you 
to gather any Oregon or Western cattle. 
A. I never did. 
Q. Any cattle with T on the left side cr a bar on the right? 
A. No, sir. 
Q. Did any of your cattle have a bar on them anywhere ? 
A. Yes. 
Q. Where, if any ? 
939 A. The original herd ; when they came up there was a bar 
put over the C on some and a bar put under the C on others 
as a distinguishing mark on the cattle. 
. A sort of a tally brand? 
Yes. 
State where the C was on those cattle. 
. On the right hip. 
Where was the bar? 
Over the C on some and under the C on others. 
. How long a brand was that bar? 
. About 4 inches long. 
. Did you have any cattle branded with a bar on the right side, 
between the hip and the shoulder ? 
A. I did not; those were the only bars I know. 
Q. Did you ever instruct your men to gather such cattle? 
A. No. 
Q. Did they ever gather such cattle for you? 
A. No, sir. 
Q. Did you see the cattle turned over to the company after they 
were branded? 
A. Yes. 
Q. Where? 
A. At Watkin’s ranch on the Sandy. 
Q. Were you at the C7 ranch (during the time that the branding 
was done? 
A. I was not. 
Q. State if you ever turned over any other cattle to this company 
except the cattle spoken of, branded in 1882 and 1883? 
A. There were a few head turned over in 1883. 
Q. That is the 80 head spoken of? 
A. Yes. | 
Q. Did you ever receive any pay or compensation from this com- 
pany for any other cattle than those? 
A. I never did. 
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Q. When were you employed for this company ? 
A. The contract was made out 20th September, 1882. 
Q. Where did you then go? | 
A. To the Holly ranch to receive the herd. a 

Q. What time did you commence receiving those cattle? 

A. 25th September, 1882, we put on the first brand. 
940 Q. When did you get through ? 
A. About the end of October. 

Q. You were there all the time? 

A. Every day. 

Q. And it was during that time your cattle were branded at the 
C7 ranch? | 

A. Yes, during that time. 

Q. You were not present? 

A. No, sir; they were turned loose on my ranch in 1882 and 
driven to the Holly ranch in 1883. | 

Q. Do you know where Pierre Lagrange is? 

A. I believe he is somewhere north, either in Washington Terri- 
tory or Montana. 

Q. Have you been able to learn his exact whereabouts ? 

A. I have not. 

Q. How long since you saw him? 

A. Certainly over a year. 

Q. Have you ever heard where he can be found ? 

A. No, sir; I have not; I heard in an indirect way some months 
ago he was at Miles City. 

@. Have you seen him since this suit was commenced ? 

A. No, sir. 
- Q. Have you known of his whereabouts since it was commenced ? 

A. No, sir; except hearing, as I have said before, he was at Miles 
City, Montana. 


Cross-examination by Mr. Macon: 


Q. You testified in your own case last October, did you not ? 

A. I believe so. ie 

Q. You also testified at that time about the demand that Mr. Mann 
made on you, did you not? 

A. Possibly I did. 

Q. You testified at that time about all that was said between you 
and Mann on the occasion of his making a demand in Foote’s office ? 

A. I could not say that. 

Q. Had you then as clear a recollection of what occurred as you 
have to-day ? 

A. Possibly I might have. : 
941 Q. Was this your testimony in. relation to that demand last 
October? The question put to you was,“ When did you 

first have any conversation with Mr. Mann about this case?” 
Answer. He sent a message by Mr. Tillett, and I said I would be 
ready to go there and hear what he bad tosay in the matter. When 
I arrived there Mr. Mann said, &c.: ‘ But I do want to get some 
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-compensation for the loss I have sustained.’ I said: ‘Mr. Mann, I 
do not know what your loss has been.’ He told me about these 
cattle drifting from this particular point under discussion—Rock 
Creek basin or Sheep basin—down to my particular part of the 
country, and that he had heard that I derived — from this herd of 
cattle that came down there. They did not scatter at all, and I had 
derived the benefit from this herd, and in consequence he wanted 
some compensation. He said: ‘I do not want to bring a suit; I 
want to compromise that matter. That was the words he made 
use of. I said: ‘Mr. Mann, it seems to me the whole business is 
very foolish ; if there was anything to compromise I should be happy 
to compromise it. When there is nothing in existence that I know 
of I do not see why you should ask me to compromise a matter I 
know nothing of.’ 1 considered it was a blackmailing scheme from 
beginning to end.” Did you say that? 

A. I did consider it a blackmailing scheme. 

Q. Did you say that last fall ? 

A. I believe I did. | 

Q. Don’t you make a difference between damaging and conflict- 
ing testimony? Which did he say, “ damaging ” or “ conflicting ?” 

A. I could not exactly say now. 

Q. (Continued reading :) “ That is all, as far as I remember; but 
he said he had about 15 different affidavits; that he had some 

very damaging testimony against me, and that he had 15 dif- 
942 ferent affidavits that were made by responsible people, such 
as foremen of ranches and men in charge of the herds, and it 

was the most damaging thing in the world, the testimony he had 
against me. He said: ‘If you will come up at 4 o’clock (Mr. Foote 
was present) I will show you one of these affidavits.’ I said I did 
not care to see any of them then, but would come down at 4 o’clock. 
I then consulted Mr. Butler, not wishing to hear or say anything in 
the matter until I consulted my counsel. I went there with Mr. 
Butler at 4 o'clock, and told Mr. Foote [ was ready and willing to 
hear the affidavit read. There was one particularone. I made this 
application to Mr. Foote. He said: ‘ Now, we will not show it you ; 
we are not prepared to show you this testimony.’ I turned round 
and said: ‘Mr. Mann, suppose we were willing and contented to accept 
your proposition and make a compromise, will you state to me how 
many brands you have?’ (He has his brands recorded up there at 
Cheyenne; he is nota member of the association, but he has got his 
brands in a book.) ‘ Will you state to me whether I have gone to 
work and stolen 5, 6, 7, or 8, or 2,000 brands, so. that you can give 
me some idea about how much compromise you want to make in this 
matter?’ He said: ‘Never mind about those brands; the bar 
brand covers everything.’ I said: ‘ Have I stolen all the bar cat- 
tle?’ and he said ‘ Yes.’ I could not get him to testify to anything, 
and I walked out. That was the last conversation with Mr. Mann.” 
Did you swear to all that last fall? 

A. Yes. : 

Q. Then you have got in a great deal more to it? 

A. I may have; I have perhaps remembered better. 
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Q. You heard Mr. Mann testify the other day as to the demand ? 
A. Yes. 
943 Q. So you have said a great deal more to-day than you did 
last fall? fs 

A. The chances are I remember more fully. : 

Q. You think you remember now better than you did 7 months 
ago? 

A. Possibly. 

Q. You went into the cattle business in 1877 with 900 cattle 
bought in New Mexico? 

A. Yes. 

Q. Branded how? 

A. C7 on the right side and 101. 

Q. When did you adopt the C7? 

A. 1878. 

Q. After you bought in 1877 you let that brand stand as it was 
on those cattle you bought in New Mexico; in 1878, then, you re- 
versed that brand? 

A. I do not understand you. 

Q. The first cattle branded were C7? 

A. Yes. 

Q. When did you adopt the brand 7C, reversing the characters? 

A. I think it was in 1879. 

Q. Then up to 1879 you had C7 on. What was the brand from 
1877 to 1879? 

A. C7 and 7C. 

Q. When you got the cattle to the Muddy ranch did you put your 
brand on them? What brand ? 

*A. I put a bar over the C on some and a bar under the C on 
others. 
. Then that was your brand until 1879? 
. Yes, sir. 
Then you put it on the left side and reversed those characters ? 
Yes, sir. 
How many cows did you have in that herd? 
I could not say. 
You do not remember now ? 
Not exactly. 
Could you come within 100 of the female cattle ? 
. Possibly it might have been 400 or 500 head. 
. Last fall you said 313? 
. Possibly I did. | 


Objected to. Objection sustained. 


Q. You sold this company in 1882 2,551 nead of cattle? 
944 A. I did. 
Q. During the time you were raising and herding cattle 
did you sell any ? 
A. Yes, sir; I did. 
Q. Do you know how many you sold ? 
A. Different quantities in different years. 
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Q. Do you know how many cattle you had in 1882 or ought to 
' have had ? 

A. About 3,500 or 3,800. 

Q. I suppose during this time you paid taxes ? 

A. I did. 

@. You made out your schedules and lists and sent in to the 
county clerk, did you ? 

A. Certainly. 

Q. In May or June, 1882, did you send in vour assessment to the 
county clerk of Weld county ? 


Objected to. Question withdrawn. 


Q. What county is your ranch in? 

A. Weld county. 

Q. Did you in 1882 make out your assessment list and send it to 
the county clerk or the assessor of Weld county ? 


Objected to. Objection sustained. Exception taken. 


Q. I understand you to say you never saw any of those cattle that 
Mann claimed to be his with bar on the left side and T on the right ? 
A. I never did. 
Q. Never sold any of them in 1881 and 1882 ? 
A. No, sir. 
Q. You want to be understood now as saying that if Mr. Mann 
claimed you sold 1,000 in 1881 it is not true that you did not do it? 
A. It is not true. 
Q. You did not do it? 
A. I did not. 
(. How many cattle did you buy from this man on Plum creek, 
Wakeman ? 
A. I think it was some 400. 
(. Did you get them range delivery ? 
A. No; they were gathered and turned over. 
Q. Did you swear last year you got 519? 
A. That was including calves, 519. 
945 Q. Do you call calves cattle? 
A. I do not call them sheep. 
. What do you call them ? 
Calves. 
You got 400 head of cattle and so many calves ? 
Yes. 
And that made up 519? 
Yes. 
What time was that? 
About the middle of 1878. 
Is it the custom to sell the cattle distinct from calves ? 
. Sometimes it is. | 
Then you bought from this Wakeman 400 cattle delivered and 
so many calves? 
A. Yes, sir. 
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Q. How many calves? 
Objected to. 


What brand did those cattle you bought from Wakeman. bear? 
. They had several. 
What were they ? 
. 71, XH, MOS, OSO. 
Then you bought some cattle from Stewart ? 
. Yes, sir; the SD bar. 
_They were bought range delivery, were they ? 
Yes, sir. 
How many did you ever get together ? 
I could not tell you 
You do not know how many you ever gathered ? 
I do not. 
Do you know a man called Henry Spencer? 
I do. 
He was in your employ, was he not? 
He was. 
During the winter of 1881 ? 
Yes. 
Up to some time in April, 1881 ? 
. I believe he was. 
You discharged him ? 
I did. 
I will ask you if during that winter those cattle grazed there 
upon your grounds and if vou did not tell him you owned them 
and you wanted him to herd them back to the west, and he must 
prevent them going sovtheast ? 
A. I did nothing of the sort. 
Q@. Are you politive ? 
A. Yes. 
946 Q. Did he not bring in a couple of those in a buneli in 
January, and you saw him and he told you they were a part 
of them ? 
A. He never told me anything of the sort. 
Q. And did not he sell them and you put the money in your 
pocket? 
A. No, sir. 
Q. You hired this man, Pierre Lagrange, some time in 1881 ? 
A. Yes. 
Q. And he continued in your employment until you had turned 
over what cattle you had to turn over in 1882? 
A. No; there was another man had charge of the turning over. 
Q. I speak now of 1882. 
A. Yes. 
Q. When did you discharge him in the year 1882? 
A. I think it was in September. 
Q. Then he had nothing to do with the cattle after you eit to 
brand down there in the fall of 1882 to turn them over to this com- 


pany? 
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A. Of course he was.,there. - 

Q. What was he doing there? 

A. He was engaged in turning them over. 

Q. When did you begin to turn them over ? 

A. Somewhere in October. 

Q. Was Lagrange in your employ then? 
A. . really could not tell without looking at my books; I believe 
le wa 

Q. He went out of your employment some time in that fall ? 

A. I think it was March, next year, 1883. 

Q. You have not seen him since this suit was commenced ? 

A. I have not. 

Q. Did not you see him last June ? 

A. I did not. 

Q. In this town ? 

A. I did not. 

Q. Did you know of his being in this town ? 

A. I did not. 


Q. You know nothing about his being here in June? 
947 A. I do not, nothing at all. 

Q. You are ‘positive that in June, 1884, you did not meet 
and talk with Lagrange on these streets ? 

A. I did not. 

Q. And soon after he left and has not been seen since ? 

A. I did not. 

Q. You say you heard about 6 months ago he was at Miles City ? 

A. Yes, sir. 

Q. In the employment of a man called Kempton ? 

A. I have not heard it. 

Q. Have you made any effort to find him and bring him here as 
a witness ? 

A. No, sir. 

Q. You represent the company in this suit? 

A. I suppose I do. 

Q. You have looked up witnesses and brought them here when- 
ever you could hear of one that would be of service to the com- 

any? 
. raat No; I cannot say that; I would have been glad to get Pierre 
Lagrange. 

Q. I ask you if you have been managing this case for the company 
as to getting what testimony you could. 

A. I have. 

Q. And you have consulted with the counsel for the company and 
given them the facts? 

A. All the information I possibly could. 

Q. And you have given them all the information you had about 
the title of the company to these cattle that the ay owns now 
and claims? 

A. They knew that. 

Q. In making the defense you have furnished all atte knew of the 
title of the company to those cattle ? 
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. Yes, sir. 
. Where they got all the cattle from ? 
. Certainly. 
. And brought witnesses to prove it? 
. Yes; used every energy I possibly could. 
Did you ever own any cattle with a T on? 
A. I never did. 1 
948 Q. Any with a bar on? 
A. I never did except the bars I refer to, under or over 


OPOroOp 


the C. 
Q. With that exception you never owned or sold to the company 
any cattle with a bar on the right side? 


A. No. 
Q. How many cattle had that bar on? 
A. I could not tell. 
Q. They were the old original stock of 1877? 
A. Yes, sir. | 
Q. You sold down pretty low your beef cattle every year? 
A. Some years pretty low and some years not. 
‘ Q. You sold when there was anything fat and anybody wanted to + 
uy? j 
A. Not necessarily. 
Q. You sold every year after 1877 ? 
A. Yes, sir. 
Q. About what time did you buy the SD bar cattle; what time re 
of the year? > 
A. Perhaps it was 1880; I do not remember; it was December, 
1880, or January, 1881. i 


Q. Running at large on the range, and do not know how many 
you gathered ? 

A. No, sir; no man ever does. 

Q. I will ask you if you are able to make anything like an esti- a 
mate, an approximate estimate, of the number of cattle that vou By 
had that had bar on or under or over the C when you turned the » 
cattle over? 

. I could not do it. 
. Could not come within 500 or 600 head ? 
I could come closer than that. 
. Had you 100? ‘ 
. Possibly. if 
. What was always on the left hip? J { 
No; it was on the right hip. . 
The C was as prominent last fall, was it not? 4 
. I think it was. sr | 

I will ask you if you have been indicted for any crime or an a 
information has been filed against you for a crime ? 

A. I never was indicted. 
949 Q. Has there been a criminal information filed against you 3 
in the United States court within the last 12 months? 

A. Yes; with reference to some pre-emptions. 
Q. Forgeries ? 
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A. Not on my part. 
Q. Conspiracy on your part to commit fraud in the United States 
land office ? 


A. I believe the complaint read that way, but it was not proved. 
Q. You had a trial? 

A. Yes, sir. 

Q. You were not acquitted ? 

A. No, sir. 

Q. The jury did not acquit you ? 

A. No, sir... 

Q. Did you make any effort with the jury ? 

A. I did not. 

Q. None at all ? 

A. No,sir. 

Q. So that while you stand informed against criminally and have 


had a trial you have not been acquitted ? 
A. No. 


Redirect examination by Mr. Butler: 


Q. You have been asked a question as to whether you sold any 
of these cattle with a bar on the right side ora T on the left. I will 
ask you whether that question was asked in the former trial of Mann 
vs. Bloomfield, tried in the laét term of this court ? 

A. I do not remember that it was. 

Q. Do you remember whether evidence was offered in the case at 
the last term of court tending to show that you and Tillett and Trask 
had a lot of cattle driven to Leadville and sold there in the summer 
of 1881 ? 

A. Yes, sir. 

Q. Do you remember how many cattle they claimed that you and 
Tillett and Trask drove there ? 


(Objected to as not proper re-examination.) 
A. I guess it was 400 head of steers they claimed. 
(Objection sustained.) 


950 Q. You were present and heard the testimony given in the 
trial of the case of Mann vs. Bloomfield, tried at the last term 
of this court? 

A. I was. 

Q. On that trial did Mr. Mann offer evidence tending to show 
that a large number of these Oregon cattle, some branded with a T 
on the left side and some branded with a bar on the right, were 
driven or caused to be driven to Leadville by you during the sum- 
mer of 1881, and there sold ? 

A. He did. 


Judge Hauuetr: I understand. you are asking these questions for 
the purpose of making a record. These questions are excluded, 
whether there is any objection or not. 
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Q. Did you after the trial of that case cause a motion for a new 
trial to be made, supported by affidavits going to show that nocattle 
had been driven to Leadville or sold by you in the summer of 1881? 
Did you also in support of that motion for a new trial present affi- 
davits to the effect that the cattle which had been sold by you and 
sent to Leadville had been sent in the year 1879 and not in 1881? 
You stated you were informed against on the charge of conspiracy 
about the entry of land claims in Pueblo; was that case tried at the 
last term of the court? 

. It was at Pueblo. 

. And the jury failed to agree? 

Yes. 

Have you ever been indicted for any other offense ? 
. I never have. 3 

. Been informed against for any other offense ? 

. I never have been. 


Mr. Butler offered in evidence the verdict of the jury given in the 
case of Mann vs. Bloomfield in the former trial. Disallowed. 
951 Exception taken. 
Mr. Butler offered in evidence motion fora new trial, which 
was.made. Disallowed. Exception taken. 

Mr. Butler offered in evidence the motion to arrest verdict of jury. 
Disallowed. Exception taken. 

Mr. Butler offered the record for the purpose of showing that the 
verdict was for $56,000.00 and the judgment was cut down to 
$30,000.00 in consequence of the fact that there was insufficient proof 
in the Leadville branch of the case. Disallowed. Exception taken. 

Mr. Butler asked to recall Mr. Sheedy, but it was not allowed. 

Which was all the evidence offered on the part of the defendant. 


POPOPOo> 


952 And thereupon the plaintiff gave in evidence in rebuttal 
as follows: 


Mr. J. J. MANN, called in rebuttal on behalf of the plaintiff, testi- 
fied on oath as follows: 


Direct examination by Mr. Macon: 


Q. You heard Mr. Sturgis testify about some 600 or 800 cattle you 
showed him about Rock Creek in 1880? 

A. Yes. 

Q. State to the jury what cattle they were; whether any part of 
the Jordan & Schlagel. 

_ A. They were no part of the Jordan & Schlagel-cattle. They were 
not Oregon cattle. They belonged to O. P. Hutchinson. 

Q. What had you to do with them? 

A. I did it asa favor to Mr. Hutchinson. He was an old friend 
of mine, and he desired to sell them, and I called Mr. Sturgis’ atten- 
tion to them and went out with him and showed him the cattle. 

- Q. They were not a part of this bar cattle at all? 

A. No. : 
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953 Q. You heard a man named Wyatt testify here about your 
claiming certain cattle about Greeley in 1882 or 1883, 7 head. 

State what occurred on that occasion. 
A. This was in 1884. I sent a man to attend the round-up com- 
mencing at Julesburg, work up the river, and told him 


(Objected to.) 


Q. Tell the jury what occurred when you got to the cattle. 

A. I went from Denver to see the cattle. They were in a field 3 
miles from Greeley. We got in a wagon, four of us, and went out 
to the pasture. I there got on my horse, rode through the cattle, 
and determined whether they were mineor not. I found that three 
head belonged to Mr. Guthrie. The brand was bar U. My man 
thought the 


(Objected to.) 
The fourth belonged to Judge Carey and was TF and a part of 


the lot of cattle he mentioned yesterday as having been lost. It 


was found on the South Platte,in Colo. That I turned over to 
Judge Carey. The fifth was a T steer, on the left hip, grip off on 
the left ear, and a Nevada steer, I think, and I had such a. brand 
that belonged to me—Nevada cattle. It had an under bit in the 
right ear. Mr. Wyatt claimed it was not mine, because it had that 
under bit. The other steer had a bar on the right side and a bar on 
the left side. I only claimed one of those steers as a Schlagel & 
Jordan steer,and Mr. Wyatt conceded it. The other steer I claimed, 
and Mr. Wyatt protested, and there was nothing done. We did not 
agree about it, and I think that makes up the 7 head. 

Q. After you had ridden through those cattle how long did it 

take you to determine that some of those cattle were not yours? 
954 A. 2 and } minutes. 
Q. After you had seen all those cattle you still persisted to 
Mr. Wyatt that all those 7 head belonged to you ? 

A. I did not. ; 

Q. You have seen those letters read here; to what cattle does this 
diagonal bar belong—tbe Schlagel and Jordan cattle ? 

A. No, sir. 

Q. State whether or not at the time you said you had some 3,000 
head of cattle whether it included the T and bar cattle or some other 
cattle. 

A. Some other cattle. 

Q. Bar G? 

A. Yes; and anchor J. 

Q. That is all that you meant in those letters? 

A. Yes. 


Objected to. Withdrawn. 


Q. This letter dated September, 1883—you mention here three 
brands, among them the diagonal bar; you say that had no refer- 
ence to these Schlagel & Jordan? 
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A. I spoke of cattle that got away on the 10th October, 1880; I 
was alluding to those Nevada cattle. 


Objected to. ) 


Q. This letter, dated August 31st, 1883, to Wyatt—is he the man 


who testified here the other day ? 
A. Yes, sir. 


Mr. Harper, called in rebuttal on behalf of the plaintiff, testified 
on oath as follows: 


Direct examination by Mr. Macon: 


Q. Where do you live? 

A. In Greeley, Weld county. 

Q. What is your business? 

A. Treasurer of that county. 

Q. As county treasurer do you have in your possession the tax 
schedules made out by the different property-owners of Weld Co. ? 


A. Yes, sir. 
955 Q. Have you got with you schedules made out by Bloom- 
field, made out in 1882? 
A. I have. 


Objected to. 
@. How many cattle did he return in 1882? 


Objected to. Objection sustained. Exception taken. 


Mr. Rogsert E. Foot, called in rebuttal on behalf of the plaintiff, 
testified on oath as follows: 


Direct examination by Mr. Macon: 


Q. Where do you live? 

A. Denver. 

@. What is your business? 

A. Lawyer: 

@. Were you during the fall of 1884 living in this place? 

A: Yes, sir. 

Q. Did you become acquainted during October, 1884, with a man 


named Henry Trask ? 

A. I did. 

Q. Did you have any conversation with him in your office about 
the middle of October, 1884? 

A. I did, on the 13th October, 1884. 

Q. I will ask if in that conversation did you say to him substan- 
tially, “ Mr. Trask, we have sent for you from a long distance, at great 
expense, and we expect-you to tell the truth in this case. Will you 
do so?” 

A. I did. 
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Q. Did he answer to that remark substantially this way: “ Before 
I say anything I should like to know something?” 

A. He did. 

a. And to that did you say, “ What do you want to know?” 

. I did. 
Q. And then did he say, “Suppose a man should handle 
956 cattle for a party and it should turn out that he did not own 
them, would such a party be liable?” 
_A. That was substantially his question ; the word “ liable,” per- 
haps, was not used. 

Q. Then did you say to him, “It is my opinion if such a person 
acted in good faith he would not be criminally or civilly lable?” 

A. I so stated to him. 

Q. Then did he say this: “Then I am willing to tell?” 

A. He did. 

Q. And after that did you say to him, “ Did you know of these T 
and bar cattle being on the Bijou near Bloomfield’s ranche in the 
winter of 1881?” 

. I asked him that question. 
Then did he say, “ Yes; I did know of their being there?” 
He did 
Then did you ask him how many there were? 
I did. 
And did he say, “ I could not say exactly?” 
That was his answer. 
Then did you say to him, “ How many T cattle were slide a. 
‘did he say, “ About 1,000 ‘ 9” 
. Yes. 
Then did you say to him, “ How many bar cattle?” 
] did. 
And did he say, “About 600 head?” 
. That was his answer. 
Then did you say, “ Did you handle those cattle? ” 
I did. 
And did he say, “I did?” 
Yes. 
And did you say, “ For whom did you handle them ?’ 
. IL asked him that question. 
And did he answer, “ For Mr. Bloomfield ? ” 
He did. 
Then did you say, “ What was done with those cattle? , 
I did. 
Did he say, “Some went into Leadville market and some into 
the Denver market, and the greater portion to the English com- 
pany?” 
A. Yes, sir. 


957 Cross-examination by Mr. RHOopEs: 
Q. Did you say you are a practising attorney ? 


A. Yes. 
Q. When did this occur ? 


crererersrerereriororsrer 
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. 13th October. 


Had you a stenographer i in the room ? 


. No, sir. 


When did you have this written ? 2 


. That is the testimony taken at the former trial. 


When did you first tell any one about this as it is narrated 


here ? 
A. About 15 minutes after the conversation I told it to Judge 


Wells at his office. 


pape 


958. 


A. 


SOrOPoropos 


POPOPOPODOPOPOPOPOD 


. Where did this conversation occur ? 


. At my office. 


Where? 


. In this building. 


How far is it to Wells’ office ? 


. About 300 ft. 


And you made it in 15 minutes ? 


Yes, sir. 
_ You carried it with you in your mind, or did you have the 


er with it down ? ? 


I had it in my mind. 

You stated it to Judge Wells? 

I did. 

Did you then reduce it to writing ? 
Not at that time. 
How did he come to be in your office ? 
He was brought into my office. 

You were the attorney in this case? 


Yes. 
Did you tell him you had sent for him a many miles ? 


. Yes, sir. 


This was the conversation that took place there ? 
Yes; this was just the conversation that occurred at that time. 


Who was in the room? 


. Mr. Trask and myself. 


You say Mr. Stroyd introduced you? 
Yes. 
Where did he go ? 


. He went out; there were several in the office at the time, and 


they went out. Mr. Stroyd brought Trask. 
Q. Did you request Stroyd to withdraw ? 
A. No, sir. 
. He went right out? 
He did not; Mr. Stroyd was acting for Mr. Mann in getting 


witnesses and serving subpoenas. 


Q. 


A. 


Who were in the office when Trask and he came in? 
Mr. Mann was talking to two parties at his desk ; Mr. Stroyd 


came into the office, introduced Trask to me, and a general conver- 
sation occurred. 


Q. 


Did Mann withdraw—did he go out of the office ? 


A. Before the conversation occurred he had left the office. 
@. What was the occasion of his going out ? 


— 
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A. The conversation was general for five or six minutes, perhaps 
longer, then the parties got up to go out; it was near noon; Mr. 
Trask was the last to get up to leave the office, and I said, I wish 
to have some conversation with you. He returned and took a chair, 
and then this conversation took place. 

Q. How long had he been there ? 

A. About 15 minutes. 

: Q. Before this conversation commenced which you have narrated 

dere ? 

‘ A. Yes; it was near noon when he came inwith Stroyd. 

. When this conversation ended did he go out ? 

We had some conversation. 

Had you any further conversation with him? 

. A little. 

Had you any trouble with him in there ? 

No, sir. 

Everything pleasant ? 

Everything pleasant. 

When did vou see him again ? 

. In the afternoon, at 2 o’clock. 

In your office again? — 

He came to my office. . 

Had you another conversation with him ? 

. I did not have much with him; he came there by appoint- 

ment to go to Judge Wells’; I went there with him, introduced him 
to Judge Wells for the purpose of stating the substance of 

959 this conversation in detail as to how those cattle were handled, 
and by whom; that was the object of going there. I took 

him there and —— 


Objection to stating what took place in Wells’ office. 


Q. When did you see him again? 

A. He left the office; I do not think I saw him after that to have 
any conversation; he was frequently heard during the trial; this 
was on the 18th and the trial commenced on the 16th. 

Did you subpcena him as a witness in that case * 
. I was not attending to that. 

Did you have him subpcenaed ? 

No, sir. 

Were you the attorney in the case? 

. Yes, sir. 

Yet you did not subpoena him as a witness ? 


POPOPOPOPObOPO 


Did you advise Mr. Mann to have him subpecenaed ? 
. I did not. 

Did you expect to have him as a witness? 

I did not. | 

. Although he made this statement to you ? 

Yes. 

Yet vou did not have him as a witness ? 


. I did not. . 
88—147 


POPOPOPOPO>OrOore 
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Q. You testified at the last term of court in the other case? 

A. Yes, sir. 

Q. Did you testify then you sent for Trask, or did you not send 
for him; do you say now you sent for Mr. T1 ‘ask ? 

A. That was the question [ put to him. 

Q. Did you make that statement to Trask that Mr. Macon read to 
ou? 

e A. That is the way I opened the conversation. 

Q. Did you send for Mr. Trask to come to the office? 

A. No, sir; I did not; Mr. Stroyd brought him there and _ intro- 
duced him to me; I had never seen Mr. Trask before. 

Q. Did you testify to this at the last term of court: “Do you 
know who sent for Mr. Trask to come to town?” And you an- 
swered, “I know he was subpcenaed in this case on behalf of the 

plaintiff and Mr. Stroyd served the subpoena.” 
960 A. Yes; I testified to that. 
Q. Did you testify to this: “At whose instance was he 
subpoenaed as witness ; did you have the attorney advised ?” 

A. If it is there I did. 

Q. What do you say now; did you advise his being subpcenaed 
as a witness? 

A. If J said so there I say so now; he was brought here by sub- 
poena issued on behalf of the plaintiff in the case. 

Q. Was that before you saw him ? 

A. Yes; that was how he was brought here. 

Q. Then did you advise his being subpoenaed ? 

A. Yes; it was under my advice; I must correct myself in regard 
to that. 

Q. You stated you did not ask the parties in there to withdraw ; 
have you not? 

A. Yes. 

Q. Did you answer this: “There was a number of men in at the 
time when Stroyd came in. The conversation was general for 
awhile among them. I spoke to them if they would withdraw. I 
said to Trask I wanted to have a conversation with him.” Did you 
make that statement? 

A. I do not say there I asked them to withdraw. I asked Mr. 
Trask to remain ; he was the onlv one left. 

Q. ie you the attorney for Mr. Mann in the other case? 

A. Yes. 

Q. Did you withdraw your appearance in the court. 

A. Yes, sir; I did, after Mr. Trask’s testimony in the case, the 
same as I have in this. 

Q. Have you not an arrangement with Mr. Mann by which you 
are to have a conditional fee in this case? 

A. I have not. 

Q. You have no interest in any judgment that is obtained ? 

A. An ordinary attorney’s interest. 

Q. What is that; what do you understand ? 
961 A. To see the rights of his client justly pmsssiarn outs before 
the court. 
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Q. Have you not a contract or agreement with Mr. Mann by 


which you were to have a specific proportion of the moneys recov- 


ered in this suit ?- 

A. I have no agreement whatever with Mr. Mann in relation to 
any fee I am to receive based on the result of this suit. 

Q. Were you not the original attorney employed in this case pre- 
vious to the employment of Wells, Macon & McNeil ? 

A. Yes; I was the first one Mr. Mann saw in Denver. 

.Q. State whether or not in that original employment you did not 
have an understanding with Mr. Mann; you were to have a condi- 
tional fee? 

A. I did not; no agreement of any such character. 


962 Deposition of Cornelius Ferris. 


My name is Cornelius Ferris; 46 years old; reside in Denver, 
Colorado; am in the business of growing cattle on the plains of 
Wyoming Territory ; have been engaged in that business nine years 
and more. I am one of the stockholders in the Pratt and Ferris 
Cattle Co. Mr. Pratt is the president of the company and I am the 
vice-president. We together, Mr. Pratt and myself, are the man- 
agers of the company. We have one ranch in the northern part of 
Wy oming, on the Clear Fork of the Powder river, and another on 
the North Platte river, east of Ft. Laramie. The company purchased 
Western cattle during the winter of 1879and 1880 and in the spring 


of 1880. 
Q. State if your company purchased any Western cattle in the 


year 1880. 


A. - Yes. 
Q.. Where were these cattle turned loose in the fall of 1880? 


Defendant objects because immaterial and irrelevant. 


A. It was a mixed herd of cattle, and the female cattle and the 
young stock were turned loose on the Clear Fork of Powder River 
ranch. The steers, about 2,200, three or four years old and over, 
were received by us at or near Rock Creek station, on the Union Pa- 
cific road, about the last of August, 1880. They were held there 
about a month, then driven to our ranch on the Platte river below 
Ft. Laramie. They arrived at the Platte ranch about the first of 
October. As near as I could tell that ranch is about 175 to 200 
miles from Rock Creek. We turned out two or three hundred head 
of these cattle on the Platte ranch ; drove the balance to Pine Bluff 
station on the U. P. road to ship. ‘We couldn't get cars and held 

them there for about a month ; finally.took them back to the 
963 Platte ranch early in November and turned them out. There . 

were about a hundred head of the cattle lost out of the herd 
near Rock Creek. We took steps to gather up these cattle near Rock 
Creek in the round-ups of 1881. 

Q. State if you gathered any of them; and, if so, how many? I 
am referring to Rock Creek. 


Objected to because immaterial and irrelevant. 
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A. We gathered nearly all of the cattle in the summer of 1881. 
These cattle were wintered in that section of country. In 1881 we 
gathered the cattle in the round-up at the Platte River ranch. We 
gathered very nearly all of them; I can’t tell exactly. They were 
in a little hard condition when gathered up. I am familiar with 
Western cattle. I can distinguish between Western cattle and what 
are called thorough Texas cattle and American cattle. I can tell 
by the size and the color and the shape and the general appear- 
ance. 


Cross-examination: 


My ranch on the Clear Fork of the Powder river is 230 or 240 
miles from Rock Creek, maybe a little more, and about 175 from the 
ranch near Ft. Laramie. There isa rolling, broken country—you 
could hardly call it mountains—between the ranch on Powder river 
and Rock Creek. From Rock Creek to Ft. Laramie there is a rough, 
broken, mountainous country, and rivers, creeks, and streams run- 
ning through it. I never have been over the cattle trail from Rock 
Creek to Cheyenne, but I know the character of the country. There 
is a fair wagon road through there. Our cattle which were driven 
from Rock Creek to our ranch at North Platte were not driven over 

the Cheyennetrail. The country between Rock Creek and Chey- 
964  enne is mountainous, but there is a good mountain road. A 

pretty good portion of the road isa level road. I think cattle 
can be driven in the winter time over the trail from Rock Creek to 
Cheyenne. The difficulty might be if there was a very deep snow; 
sometimes it might be very easy to travel. The winter of 1880 and 
1881 I don’t think was a very severe winter in Wyoming; if there was 
a part of Wyoming that had a very severe winter it was this por- 
tion of the country; I don’t know that they had. In Wyoming the 
winter of 1880-’81 was not a severe winter. I think it was a little 
severe near Pine Bluff. In the eastern and southeastern part of Wyo- 
ming it might have been severe, but in the vicinity of our Platte ranch 
it was not very severe at all. Rock Creek is in asort of a basin ; it Is 
a broken, rolling country. It is on what is called the Laramie plains, 
but I should say it was in asort of a basin. I do not know from what 
direction the wind and snow storms generally come in that section 
of the ccuntry. I have no knowledge from personal knowledge of 
that part of the country in the winter time. Cattie naturally drift 
with the storm; they turn their backs to the storm and go ahead 
with it. I know what is called the Black Hills range between Chey- 
enne and Rock Creek. Cattle going from Rock Creek to Cheyenne 
would have to cross that range. In case of a severe storm at Rock 
Creek and a good deal of snow in the range cattle would drift over the 
range to Cheyenne. They would be sure to drift over the range if 
the storm came from the west. The hundred head of our cattle lost 
in the vicinity of Rock Creek I do not know exactly where they 
were lost. They were lost some time in September, 1880. In the 
spring of 1881 they were found all the way from Goshen’s Hole to 

Rock Creek. Goshen’s Hole is east of the Black Hills range, 
965 in the eastern part of Wyoming. Goshen’s Hole is about 25 
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‘miles southwest—pretty west of south—from our South Platte 
‘ranch. It extends over quite a section of country. It would prob- 


ably be 40 miles to the southern part of it. Our cattle were found 
scattered through that country from Goshen’s Hole up to Rock 
Creek. I was not with the men when they found them; I only 
know what our men told me where they found them. We sent out 
men to different round-ups in different sections of the country. I 
do not know what proportion of these cattle were found on the east 
side of the Black Hills range and what proportion were found 
on the west side. I do not think all or nearly all might have 
been found on the west side of the range. They might have been, 
but I don’t think they were. I found nearly all, within ten head of 
what were lost, in the spring of 1881. I do not know that a good 
many cattle perished in that part of Wyoming between Rock Creek 
and Pine Bluff in 1881. ‘The heaviest losses in that season were in 
Nebraska and Colorado; possibly in some parts of Wyoming, but I 
am not aware of it. There may have been heavy losses in Wy- 
oming, but I did not hear of them. I was not through the country 
in the south and east of Wyoming in the spring of 1881, at the time 
of the round-ups, except to drive through from Cheyenne to our 
ranch, which I may have done a dozen times. I cannot say that I 
knew by common report that there were heavy losses that year in 
Wyoming, in the vicinity of Pine Bluff, Cheyenne, and Rock Creek. 
My understanding of the winter of 1881 was that the hardest part 
of it in Wyoming was in this very portion of the country—that is, 
the Laramie Plains country and the southeastern part of Wyoming. 
My experience of the country is that sometimes we have a very 

severe winter and a hundred miles from that place we have 
966 avery fairone. We call it 65 miles from our ranch on the 

Platte to Pine Bluff. It is about 85 miles driving across the 
country to Cheyenne. It is almost due north of Pine Bluff and 
northeast of Cheyenne. | 3 


Redirect examination: 


Rock Creek is on the Laramie plains, as I understand it. I don’t 
know, but I think Rock Creek is about 6,000 feet elevation. 1 think 
Rock Creek is a medium compared with the balance of the plains. 
I should sey Rock Creek was on the western slope. My understand- 
ing is these plains slope to the west. Sherman is probably 25 miles 
from Cheyenne. These Laramie plains is a cattle range. 


(S’p’d) CORNELIUS FERRIS. © 
Subscribed and sworn to before me this 15th day of October, A. D. 
1884. 


[NOTARIAL SEAL. | (S’g’d) SAMUEL WISTROM, 
Notary Public. 


Which was all the evidence offered or admitted in said cause. 


And thereupon the court instructed the jury as follows: 
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967 Charge of Judge Hallet to the Jury, 5th June, 1885. 
J. J. MANN vs. ARKANSAS VALLEY LAND & CaTTLE Co. 


There is a great mass of testimony in this case directed to one 
proposition only, whether the cattle belonging to the plaintiff came 
into the defendant’s possession and were retained by it. It is true 
that several questions are involved and embraced in this propusi- 
tion, as, Ist, the title of the plaintiff to the herd which he claims to 
have purchased from Schlagel & Jordan in the fall of 1880 and 
which was branded, as he says, with a barbrand. This is contested 
by defendant upon the ground that he did not then obtain an abso- 
lute title to the property, though it is conceded that he subsequently 
acquired such title. That isa matter which will not require very 
much attention. The bill of sale which was given by Schlagel & 
Jordan to the plaintiff at that time, after providing the terms of pay- 
ment and the way in which the value of the cattle should be esti- 


mated, did provide that thesellers should have and retain possession » 


or the right of possession until the cattle should be paid for. 

This was obviously a security for a deferred payment. Some cat- 
tle, about six hundred, were to be taken to Oinaha or Council Bluffs 
and there sold for a sum not less than the price specified in the con- 
tract and Schlagel & Jordan were to receive the proceeds of the sale. 
This transaction was to be carried on by the plaintiff, according to the 
terms of the contract, in the name of Schlagel & Jordan. So far as 
disclosed on the trial this was done. In Omaha some dealings were 
had with Sheedy & Clark of which it is not necessary to say 

very much. Schlagel & Jordan in that transaction assumed 
968 to be owners of the property, Mr. Mann, the plaintiff here, 

joining them; but it would seem that the money obtained in 
that transaction was for Mr. Mann’s benefit, and while Schlagel & 
Jordan were still insisting upon their lien on the cattle at that time 
I believe they agreed to relinquish it to Sheedy & Clark and take 
other security for the money that was due them, and they were still 
recognizing the sale that had been made to Mr. Mann, and what 
they were doing was to protect their security. It is not necessary to 
consider what the rights of Schlagel & Jordan were under these 
transaciions and what position Mr. Mann assumed towards them. 

For the purpose of this controversy it may be said, in all that 
took place between the parties and the several contracts that were 
made, that Mr. Mann became the owner of this herd in the month 
of October, 1880, as he claims to have done. 

Then there is a great volume of testimony as to the possibility as 
to whether this herd, in fact, did come into this State from Sheep 
Creek basin, where they were turned loose, and the possibility of 
their doing so, and so on; whether the Black Hills Mountains 
formed a barrier which at that season of the year they could or could 
not pass; whether they were seen at the junction of the Laramie and 
Platte rivers; whether they came south by way of Horse creek, 
crossed the railroad near Egbert station, and passed on into this 
State. , 


OO 
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All that evidence was given for the purpose of proving whether 


‘the cattle came to this State. The evidence offered by the plaintiff 


on that subject was for the purpose of showing that the cattle came 
into this State and for the purpose of identifying them as the ani- 
mals which were turned out at Sheep Creek basin. It was 
969 necessary to establish the proposition that they came into 
this State, so as to make it plausible and reasonable that they 
came afterwards into the possession of Mr. Bloomfield and of the de- 
fendant. 

- Now, that evidence has no other importance than to establish the 
fact or disprove the fact—the truth of the proposition—that the cat- 
tle did come into this State during that winter—the winter of 1880 
and 1881. : 

I have an instruction from the defendant’s counsel to the effect 
that— 

“ Tf, in your opinion, any portion of that testimony is false or un- 
true, that defeats the whole case.” 

That is not true unless it appears to you the cattle never did, in 
fact, come here. 

As I have already stated, the object and purpose of all that testi- 
mony is to show whether the cattle did or did not come into this 
State, and, notwithstanding the failure uf any part of that evidence 
to establish the fact to which it is directed, if you should be of the 
opinion, nevertheless, that the cattle came into this State, or, if only 
a part of them, then some part, the failure of such testimony would 
not affect the result; but, of course, if the failure of such testimony 
would have the effect in your minds to satisfy you that the cattle 
never reached this State or came here, then, of course, they could 
not come into the hands of Mr. Bloomfield or of this company, the 
defendant. 

It is not necessary or proper that I should commmené upon that 
testimony. It is directed, first, to prove that the cattle must have 
died in or near the country in which they were turned out—the cattle 

of both herds, the Gillispie herd and the others, the Schlagel & 
970 = Jordan herd also—and, next, to prove that the state of those 

mountains—the Black Hills range—was such that they could 
not possibly or probably pass them; that they never did come on 
this side of those mountains at all; that all the witnesses who testi- 
fied to seeing them in Wyoming or in this State afterwards were 
mistaken or swore falsely in respect to those matters. 

Of course, all that testimony has been discussed before you by 
counsel at great length, and if you are of the opinion, on full con- 
sideration of it, that the cattle or some part of them came into this 
State—were in this State in the spring of 1881 and. subsequently— 
then the question arises what became of them here—whether they 
came into the hands of Mr. Bloomfield. Up to the fall of 1882 Mr. 
Bloomfield was doing business for himself—during the years 1880, 
1881, and 1882, until the autumn of the latter year—when it seems 
that he sold his herd to the defendant in this case, The Arkansas 
Valley Land & Cattle Company, and he became the manager of the 
company. If the cattle passed to the company in any way they 
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must first have been in the hands of Mr. Bloomfield during the year 
1881 and the greater part of the year 1882 until the time when he 
turned over his herd—sold his herd and turned it over to the de- 
fendant. 

Upon that subject the plaintiff has offered some testimony of wit- 
nesses, who state that Mr. Bloomfield asserted a claim to some of 
these cattle and took possession of some of them; that many of them 
were seen in the neighborhood of his ranche and upon his range, 
and that he actually asserted a claim to them. That is met by the 
testimony of many persons, who state that they were engaged, simi- 

larly to those who testify for the plaintiff, in gathering cattle 
971 during the years 1881 and 1882—gathering the cattle that 

Mr. Bloomfield laid claim to—and they saw nothing of these 
particular cattle. 

You will perceive a great conflict of testimony that has arisen 
upon this subject, and it must be conceded by every one who has 
heard the testimony that it is very striking and very strong. It is 
hardly to be explained on the theory that these witnesses may be 
mistaken on one side or on the other and their statements har- 
monized so as to make them stand with each other. There must 
have been some false testimony on one side or the other, and the 
question is for your determination where the truth lies. These wit- 
nesses, so far as I can see, had equal means of observation. They 
were with the cattle, “ handling” them, as they express it; that is 
the word they use, though I suppose none of them actually put 
hands on them, but they were with them, and, so far as I can see, 
they had equal means of observation. I think the circumstance 
may be adverted to that when men gather cattle for a particular 
person, if they find some with the brand of that person on them, 
perhaps they do not pay strict attention to other brands that may 
be found on the same cattle. It is rather natural that they should 
rely upon the brand in which the cattle are held. That some of 
the witnesses did not observe the brands on the cattle very closely 
may be accounted for upon that theory, but that does not go all 
the way towards harmonizing the statements of these witnesses, 
because some of them testify with considerable particularity as 
to what they could see on the animals, and they saw nothing 
more than they describe. Some of them admit that they are unable 

to remember all the brands that they saw on the cattle. 
972 Perhaps it may be said of them they are unable to describe 

what they cannot renember. With this conflicting testimony 
you are called upon to decide and it becomes your duty to decide 
upon this occasion between these parties. If you arrive at the con- 
clusion that Mr. Bloomfield did take possession of the cattle of the 
plaintiff; that they were in this State, and he did take possession of 
them in 1881 and 1882, then how many were turned over by him to 
the defendant company? How many,if any? Some of the wit- 
nesses on-the part of the plaintiff testified that certain of these cattle 
were turned over by Bloomfield and driven over the range of the 
‘Arkansas Valley Land & Cattle Co., on the Arkansas river. Others 
deny this—others who were with those herds. Here, again, is the 
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same conflict of testimony which exists with respect to the other 

matter—whether Bloomfield had possession of them. The same 

occurs here; a conflict which is for you to decide. 

The defendant company is liable to plaintiff for any of these cattle 
which came to its possession and were retained by it, although it 
may have been an innocent purchaser of them without notice of the 
plaintiff’s right, because no one can be divested of his property by 
the mere act of another purchasing it. If one lose a thing and it 
come to the hands of another wrongfully, who takes possession of it 
and sells it toa third person in good faith—that is, the purchaser 
acting in good faith—he acquires no title as against the true owner 
by his purchase; but in order to put the purchaser in the wrong 
in respect to it, to make it appear that he has appropriated the prop- 
erty to his own use and madea conversion of it, as we use the phrase 

in the law, which means only that he has appropriated it to 

973 his own use, there must be something like a demand for it or 

some use of it by the person who has possession. In this in- 
stance the plaintiff relies upon °a demand made on Mr. Bloomfield, 
the defendant’s agent, some time in the early part of last year. 

j As to that matter, if the plaintiff demanded the cattle from the 
defendant or the agent of the defendant bearing certain brands, 
the brands under which he claimed them, or the two herds, and the 
defendant then had _ possession of the cattle bearing such brands, I 
think the demand was sufficient. 

The position of the defendant’s agent, at all events, was that there 

F were no such cattle in his possession, and if the fact was that he had 

no such cattle at that time the demand was sufficient, and the fail- 

ure to comply with it would authorize you to determine that there 
was a wrongful conversion of the cattle. 

These are the general propositions which it is incumbent on the 
plaintiff to maintain by a preponderance of testimony in order to 
recover in this action—that is to say, it must appear to you that the 

cattle having been turned out in Wyoming, as stated by witnesses 
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“4 on behalf of the plaintiff, came into this State and were appro- 
priated and taken possession of by Mr. Bloomfield and afterwards 
| turned over to the defendant company by him, and that there was 
a demand by the plaintiff upon Mr. Bloomfield, as the agent of the 


defendant company, for the cattle before this suit was brought. 

As to the number of the cattle, of course the defendant cannot 
be responsible, especially not as being a purchaser in good faith of 
the property for any more than were actually received. I believe 

some of the witnesses fixed the number. 
974 If you find for the plaintiff you must find for certain num- 
ber as well as the value. 


Counsel have submitted a great number of propositions, some of 
which may require to be noticed in addition to what I have said to 
you. There are not any of them, I believe, that are quite satis- 
factory to me in the language that has been used, although they 
express the law to some extent. 
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“That in considering the testimony of the witnesses the weight 
of the evidence is not to be determined by numbers.” 

That propositiun is true. You will find some witnesses who im- 
press you as being more worthy of credence than others, and, if you 
believe they state the truth you are at liberty to accept their testi- 
mony, although it may be opposed by the testimony of several 
other witnesses, who are witnesses of equal means of observation 
und appear to have equal knowledge of the facts to which they 
testify. If there is no reason for discrediting the greater number 
on one side, of course there is weight in numbers. You have 
greater reason to believe two witnesses who testify to a fact in oppo- 
sition to one who makes a different statement when the two appear 
as worthy of belief as the one who stands opposed to them. These 
matters of the weight and value of testimony are said to be partic- 
ularly within the judgement and discretion of a jury. They are to 
determine the effect of what they have heard and where the testi- 
mony is conflicting; they are the absolute judges of its truth. 

“If you find the plaintiff owned’ the bar cattle and afterwards 
bought the T cattle and took an assignment from Gillispie, Kelly, 
and others of their right of action for them before instituting this 

suit you will find for the plaintiff the value of such cattle of 
975 either herd which you may find the defendant has coverted 

without reference to what he paid for the one herd or the 
other.” 

The point of that instruction appears to be that the amount paid 
by plaintiff for the animals is of no special importance in this ac- 
tion. That is true. If he is entitled to compensation the amount 
paid by him is not a matter for consideration. 

“Tf you find that defendant converted any of the cattle belonging 
to plaintiff, and that among those converted were cows which either 
had calves with them at the time of the conversion or afterwards 
and before the commencement of this suit had calves, then you are 
instructed that the plaintiff is entitled to recover the value of such 
calves or increase, and you may consider as evidence of the number 
of such increase the average increase of cattle for the years between 
the time you may find the company took possession and the insti- 
tution of this suit.” 

That is true, substituting for “the institution of this suit” the 
time when the demand was made for the cattle. 

The plaintiff, if entitled to anything, is entitled to the value of the 
animals with their increase up to the time of the demand made, 
not the commencement of the suit, but the making of the demand, 
which was, I believe, in the early part, perhaps near the Ist, of Jan- 
uary, 1884. 

(Mr. Macon asked as to interest.) 

Yes. If you find for the plaintiff he is entitled to interest on the 

amount from the date of the demand, interest according to the 
976 statute of this State, at 10 per cent. per annum. 
The-jury is further instructed that— 3 

“The ~piaintiff’s case must be fairly made out and sustained 

by a preponderance of testimony; and they are not authorized or 
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_ warranted in finding a verdict against the defendant based upon 
mere doubt or suspicion. The circumstance that the plaintiff 1s 
alleged to be poor and unable to defray the expense necessarily 
incurred in the presentation of evidence, or the circumstance that 
the defendant is alleged to be rich and powerful and to have a 
superior ability for the presentation of evidence against the plain- 
tiff’s case and in support of its own, is 2 not to be considered.’ 

That is given in the language which is used. 

The jury is further instructed— 
~ “That the issues in this case made by the pleadings present the 
question whether the plaintiff Mann was at any time the owner of 
the cattle claimed by him, and whether such cattle drifted to Col- 
orado and afterwards came into the possession of the defendant. 
The answer denies each and all of the propositions stated, and the 
burden of proving these facts rests upon the plaintiff. The answer 
contains no admission of any kind which relieves the plaintiff from 
proving all or any of the facts necessary to show that he was the 
owner of the cattle mentioned and that the same have since come 

into the possession of and been converted by the defendant.” 
977 That is given. 

“The court instructs the jury that negative testimony is en- 
titled to consideration when from the nature of things other testimony 
cannot be given. If the plaintiff’s witnesses swear that cattle 
claimed or owned by the plaintiff were seen or found in certain 
localities it is competent for the defendant to show by witnesses who 
had equal opportunities with the plaintiff’s witnesses to testify to 
the contrary, and if the jury believe that the witnesses who testified 
that they saw no such cattle at the times and places mentioned, and 
that such witnesses had reasonable opportunity: under the circum- 
stances to know whether the cattle were in such localities as testified 
to by the plaintiff’s witnesses, their testimony is entitled to as much 
consideration if the jury believes that the witnesses were equally 
credible.” 

That is given also. 

If they have the same opportunities for judging and determining 
the fact and they are equally credible they should receive the same 
consideration. 

I do not recall any other proposition on which I have to say any- 
thing, except that if you find that any of these witnesses whose testi- 
mony has been contradicted or seems to be inconsistent, the several 
parts with each other, has wilfully sworn falsely in respect to any 
material matter, then you are at liberty to disregard the testimony 
of such witness altogether. That proposition is contained in some 
of these instructions submitted to me. That is the law in such mat- 

ters, that if a witness wilfully, purposely, knowingly, testifies 
978 falsely he may be discredited altogether. 

Of course a witness is not to be discredited upon a mere 
mistake that he may make—a slip of the memory, want of recol- 
lection, some infirmity of his mind—but if he deliberately and pur- 

osely misstates a fact, thereby he shows himself to be unworthy of 
lief. 
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There is nothing else, gentlemen, I believe, which I wish to say 
to you, unless the counsel think I have omitted something. I ad- 
vise you to proceed with care. This is an important case to the par- 
ties and you. should take your own time. You will be comfortably 
entertained under any circumstances—that is, we will give you plenty 
to eat and make you as comfortable as we can. 
979 To the giving of the following parts of said instructions the 
defendant, by its counsel, then and there excepted : 

“This is contested by the defendant upon the ground that he did 
not then obtain an absolute title to the property, though it is con- 
ceded that he subsequently acquired such title.” 

To the giving of which part of said charge the defendant, by its 
counsel, then and there excepted. | 

And— 

“This was obviously a security for a deferred payment.” 

To the giving of which part of said charge the defendant, by its 
counsel, then and there excepted. 

And— 

“This transaction was to be carried on by the plaintiff, accord- 
ing to the terms of the contract, in the name of Slagle & Jordan. 
So far as disclosed on the trial, this wasdone. In Omaha some deal- 
ings were had with Sheedy & Clark, of which it is not necessary 
to say very much. Slagle & Jordan in that transaction assumed to 
be the owners of the property, Mr. Mann, the plaintiff here, joining 
them ; but it would seem. that the money obtained in that transac- 
tion was for Mr. Mann’s benefit, and while Slagle & Jordan were still 
insisting upon their lien on the cattle at that time, I believe they 
agreed to relinquish it to Sheedy & Clark and take other security 
for the money that was due them, and they were still recognizing the 
salethat had been made to Mr. Mann, and what they were doing 
was to protect their security. It is not necessary to consider what 

the rights of Slagle & Jordan were under these transac- 
980 tions and what position Mr. Mann assumed toward them. 

For the purposes of this controversy it may be said in all 
that took place between the parties and the several contracts that 
were made that Mr. Mann became the owner of this herd in the month 
of October 1880, as he claims to have done.” 

To the giving of which part of said charge the defendant, by its 
counsel, then and there excepted. 

And— 

“T have an instruction from the defendant’s counsel to the 
effect that ‘if in your opinion any portion of that testimony is false 
or untrue that defeats the whole case;’ that is not true, unless it ap- 
pears to you thatthe cattle never did, in fact, come here.” 

To the giving of which part of said charge the defendant, by its 
counsel, then and there excepted ; 

And— 

“As I have already stated, the object and purpose of all that 
testimony is to show whether the cattle did or did not come in this 
State; and notwithstanding the failure of any part of that evidence 
to establish the fact to which it is directed, if you should be of the 
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opinion, nevertheless, that the cattle came into this State, or if only 
a part of them, then some part, the failure of such testimony would 
not affect the result.” | 
To the giving of which part of said charge the defendant, by its 
counsel, then and there excepted. 
And— 
“You will perceive a great conflict of testimony that has 
981 arisen upon this subject, and it must be conceded by every 
one who has heard the testimony that it is very striking and 
very strong. It is hard]v to be explained on the theory that these 
witnesses may be mistaken on one side or the other and their state- 
ments harmonized so as to make them stand with each other. There 
must have been some false testimony on one side or the other, and 
the question is for your determination where the truth lies. These 
witnesses, as far as I can see, had equal means of observation; they 
were with the cattle, ‘handling’ them, as they express it; that is the 
word they use, though I suppose none of them actually put hands 
on them, but they were with them and, so far as I can see, they had 
equal means of observation. I think this circumstance may be ad- 
verted to, that when men gather cattle for a particular person, if 
they find some with the brand of that person on them, perhaps they 
do not pay strict attention to other brands that may be found on 
the same cattle. It is rather natural that they should rely upon 
the brand in which the cattle are heid. That some of the witnesses 
did not observe the brands on the cattle very closely may be ac- 
counted for upon that theory ; but that does not go all the way 
towards harmonizing the statements of these winesses, because some 
of them testify with considerable particularity as to what they could 
see on the animals, and they saw nothing more than they described. 
Some of them admit that they are unable to remember all the brands 
that they saw on the cattle. Perhaps it may be said of them, they 
are unable to describe what they cannot remember. With this con- 
flicting testimony you are called upon to decide and it be- 
982 comes your duty to decide upon this occasion between these 
parties. ” 


To the giving of which part of said charge the defendant, by its 
counsel, then and there excepted. 


And— 
“If you arrive at the conclusion that Mr. Bloomfield did take 


possession of the cattle of the plaintiff; that they were in this State, 
and he did take possession of them in 1881 and 1882, then how 
many were turned over by him to the defendant company; how 
many,if any? Some of the witnesses on the-part of the plaintiff tes- 
tified that certain of these cattle were turned over by Bloomfield 
and driven over to the range of the Arkansas Valley Land and 
Cattle Co.,on the Arkansas river. Others deny this—others who 
were with those herds. Here again is the same conflict of testimony 
which exists with respect to the other matter, whether Bloomfield 
had possession of them. The same occurs here—a conflict which is 
for you to decide.” 
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To the giving of which part of said charge the — id its 
counsel, then and there excepted. 

And— 

“In this instance the plaintiff relies upon a demand made on 
Mr. Bloomfield, the defendant’s agent, some time in the early part 
of last year. As to that matter, if the plaintiff demanded the cattle 
from the defendant or the agent of the defendant bearing certain 
brands, the brands under which he claimed them or the two herds, 

and the defendant then had possession of the cattle bearing 

983 such, brands I think the demand was sufficient.. The position 

of the defendant’s agent, at all events, was that there were no 
such cattle in his possession, and if the fact was that he had such cattle 
at that time the demand was sufficient, and the failure to comply 
with it would authorize you to determine that there was a wrongful 
conversion of the cattle.” 

To the giving of which part of said charge the defendant, by its 
counsel, then and there excepted. 

And— 

“Tf you find the plaintiff owned the bar cattle and afterwards 
bought the T cattle and took an assignment from Gillispie, Kelly, 
and others of their rights of action for them before instituting this 
suit, you will find for the plaintiff the value of such cattle of either 
herd which you may find the defendant has converted, without ref- 
erence to what he paid for the one herd or the other.” 

To the giving of which part of said charge the defendant, by its 
counsel, then and there excepted. 

And— 

“The point of that instruction appears to be that the amount paid 
by the plaintiff for the animals is of no special importance in this 
action. Thatistrue. If heis entitled to compensation the amount 
paid by him is not a matter for consideration.” 

To the giving of which part of said charge the defendant, by its 
counsel, then and there excepted. 

And— 

“Tf you find that defendant converted any of the cattle be- 
$84 longing to plaintiff, and that among those converted were 
cows which either had calves with them at the time of the 
conversion or afterwards and before the commencement of this suit 
had calves, then you are instructed that the plaintiff is entitled to 
recover the value of such calves or increase, and you may consider, 
as evidence of the number of such increase, the average increase of 
cattle for the years between the time you may find the company took 
possession and the institution of this suit.” 

To the giving of which part of said charge the defendant, by its 
counsel, then and there excepted. 

And— 

“That is true, substituting for ‘the institution of this suit’ the 
time when the demand was made for the cattle. The plaintiff, if 
entitled to anything, is entitled to the value of the animals with 
their increase up to the time of the demand made, not the com- 
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mencement of the suit, but the making of the demand, which was, I 
believe, in the early part—perhaps near the lst—of January, 1884.” 

To the giving of which part of said charge the defendant, by its 
counsel, then and there excepted. 

And— 

“Tf you find for the plaintiff he is entitled to interest on the amount 
from the date of the demand—interest, according to the statute of 


‘ this State, at 10 per cent. per annum.” 


To the giving of which part of said charge the defendant, by its 
counsel, then and there excepted. 
985 And thereupon the defendant asked the court to instruct 
the jury as follows: 

“Tf the jury believes from the evidence that the cattle, for the value 
of which this suit was brought, were purchased by the defendant 
from one Bloomfield in good faith and for a valuable consideration, 
without notice of any claim of right by the said Mann, the posses- 
sion of said cattle by said defendant is to be deemed lawful until it 
appears by a preponderance of testimony that the cattle were the 
property of the plaintiffand unlawfully appropriated and converted 
by the said Bloomfield.” 

But the court refused to give said instruction; to which ruling of 
the court in refusing to give said instruction the defendant, by its 
counsel, then and there excepted. 

And thereupon the defendant asked the court to instruct the jury 
as follows : 

“Tf the jury believe from the evidence that the cattle in question 
were in the possession of one Bloomfield in the months of Septem- 
ber and October, 1882, and claimed by him as the owner and by him 
sold and transferred to the defendant for value, the defendant can- 
not be held liable in this action unless a proper and sufficient de- 
mand for the delivery of said cattle was made by the said plaintiff 
upon the said defendant before the institution of this suit, and the 
demand in such case must have been certain and specific; it must 
have been of such a character as to apprise the defendant with clear- 

ness and certainty of the kind and number of the cattle 
986-988 claimed by the plaintiff in the possession of the defend- 

ant. If the demand relied on by the plaintiff was 
vague or uncertain in either respect mentioned or was for a greater 
number or a different kind of cattle than those to which the plain- 
tiff was entitled, the refusal of the defendant to comply with such 
demand is not evidence of a conversion.” 

But the court refused to give said instruction ; to which ruling of 
the court in refusing to give said instruction the defendant, by its 
counsel, then and there excepted. 

And tnereupon the defendant asked the court to instruct the jury 
as follows: ! 

“The plaintiff claims that he became the owner of a herd of cat- 
tle known as Oregon or Western cattle by purchase in the month of 
October, 1880; that the cattle were then held in the Territory of 
Wyoming ; that afterwards, between that date and the early part of 
the year 1881, they wandered and strayed from that part of the 
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Territory of Wyoming and drifted into the State of Colorado, in the 
vicinity of the ranch of one Bloomfield; that the said Bloomfield 
appropriated and converted the same, and that — afterwards sold 
and delivered said cattle to the defendant. ) 

“You are instructed that it is incumbent upon the nladaudt to 
prove each and every of these facts by a preponderance of evidence 
in his favor. In determining these questions you are to consider 
the lateness of the season in which the cattle were turned out and 
left by the plaintiff; the condition of the country as regards feed at 

said time; the nature of the country which lay between them 
989 and that part of Colorado where it is alleged they were ap- 

propriated and converted by the said Bloomfield; the diffi- 
culties to be overcome in traversing the range of mountains lying 
between said cattle and the said portion of Colorado; the severity 
of the season of the winter of 1880-1881; the probability that the 
cattle would travel together in company or greatly scatter and dis- 
perse before reaching that part of Colorado in the vicinity of Bloom- 
field’s ranch ; the ‘probability of death among said cattle growing 
out of any of the facts here mentioned ; and in considering these 
questions you are to inquire into the probability of the truth and 
correctness of the testimony of each and every witness who testified 
in reference to said facts or any of them, and you are to award to 
each and every witness such credence as in your judgment as rea- 
sonable men should be given to said witness or witnesses. If you 
believe that any of the witnesses upon the part of the plaintiff have 
sworn willfully to anything which is not true you are at liberty not 
only to reject that part of the testimony of such witnesses which 
you believe to be untrue, but all of the evidence of such witnesses.” 

But the court refused to give said instructions; to which ruling 
of the court in refusing to give said instructions the defendant, by 
its counsel, then and there excepted. 

And thereupon the defendant asked the court to instruct the jury 
as follows: 

“ You are further instructed that where the evidence is cir- 

990  cumstantial only greater caution should be exercised in ar- 

riving at a conclusion, and where the inference arising from 

any circumstantial testimony is fairly met or rebutted by other evi- 

dence, showing such conclusion to be unfounded or extremely doubt- 
ful, such circumstantial evidence should be disregarded.” 

But the court refused to give said instruction; to which ruling of 
the court in refusing to give said instruction the defendant, by its 
counsel, then and there excepted. 

And thereupon the defendant asked the court to instruct the jury 
as follows: 

“If you believe that the evidence of the witness Whitney as to 
the. alleged crossing of a large herd or drove of cattle at or near the 
junction of the Laramie and the Platte rivers in the month of De- 

cember, 1880, was false, or if you believe that the testimony of the 
other witnesses on the part of the defendant, Allen and Gates, who 
claim to have been present at the time mentioned by Whitney ; is 
entitled to greater credence, you must find in favor of the defend- 
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ant on that question, and if you so find it is incumbent upon the 
plaintiff to account in some other way and by other evidence for 
the belief that the cattle in question crossed beyond the said Lara- 
mie river in the direction of Colorado, and if the plaintiff has failed 
by sufficient and satisfactory evidence to otherwise establish the fact 
that his cattle crossed beyond said stream you must find in favor of 
the defendant.” | 

But the court refused to give said instruction; to which ruling of 

the court in refusing to give said instruction the defendant, by its 
counsel, then and there excepted. 
991 And thereupon the defendant asked the court to instruct 
the jury as follows: 

“Tf you believe that the testimony of the witness Howe as to the 
passing of the plaintiff’s cattle at his place; the testimony of the wit- 
ness Whitney as to the alleged crossing of the said cattle at the 
junction of the Laramie and Platte; the testimony of the witness 
Johnson as to the passing of the cattle on his place on Horse creek ; 
the testimony of the witness Goodwin as to having seen the cattle 
between his place and Pine Bluff and Egbert station; the testimony 
of the witness Fallon as to the passing of the cattle on his place, are 
each unsupported by other witnesses as to the particular fact to 
which they severally testify, you are not to assume that the testi- 
mony of one witness is a corroboration of the testimony of the other, 
and if you believe that any of the witnesses named testified falsely 
or was wholly or substantially mistaken in his statement, then the 
chain of testimony on which the plaintiff bases his claim to the 
effect that his cattle wandered or drifted into Colorado is broken, 
and his theory in that respect cannot prevail.” 

But the court refused to give said instructions; to which ruling 
of the court in refusing to give said instructions the defendant, by its 
counsel, then and there excepted. 

And thereupon the defendant asked the court to instruct the jury 
as follows: 

“The plaintiff claims that he purchased one of the herds of cattle 
in question about the 11th day of October, 1880, from Schlagel & 

Jordan, and on or about said day received a bill of sale con- 
992 veying thetitletosaid herd tohim; that on oraboutsaid day the 

cattle were counted out and turned over to him and posses- 
sion of the same transferred to him. If you believe this statement 
to be untrue, and if, on the contrary, you believe that by the terms 
of the written contract between the plaintiff and said Slagel & Jor- 
dan possession was to remain with the sellers until the completion 
of the last payment, and that the possession of the cattle remained 
with the said Slagel & Jordan until the month of April, 1881, and 
that at said time a contract was entered into between said Mann on 
the one part and the said Slagel & Jordan on the other and Messrs. 
Sheedy & Clark of the other, whereby the said nerd of cattle was 
sold and the possession thereof delivered to the said Sheedy and 
Clark as security for the repayment of certain advances made by 
said Sheedy & Clark, and that some time thereafter, in the month 
of August, 1881, or thereabouts, the said Sheedy & Clark sold, as- 
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signed, and transferred to said Slagel & Jordan all their right, title, 
and interest in and to said herd, and that the same were afterwards 
held and claimed by said Slagel & Jordan for the security of the 
payment of the sum of $22,000; that thereafter a suit was instituted 
in the district court of Albany county, Wyoming, against the said 
Slagel & Jordan for the cancellation of said indebtedness, and that 
said suit and controversy was not settled cr disposed of until some 
time in the month of November, 1881, or February, 1882, then 
you are instructed that the possession and the right of posses- 

sion to said cattle was never in the said plaintiff be- 
993 fore such settlement, and if the said cattle in the meantime 

had drifted out of the said Territory of Wyoming and into 
the State of Colorado and had theretofore been seized, appropriated, 
and converted by one Bloomfield the right of action to recover for 
the value of said cattle so seized and converted by said Bloomfield 
was vested in the said Slagel & Jordan and not in the said plain- 
tiff, and the said plaintiff cannot maintain this suit to recover the 
value of the said cattle so alleged to have been converted unless he 
has shown by legal and sufficient evidence an assignment to him 
by said Slagel & Jordan of said right of action.” 

But the court refused to give said instruction; to which ruling of 
the court in refusing to give said instruction the defendant, by its 
counsel, then and there excepted. 

And thereupon the defendant asked the court to instruct the jury 
as follows: 

“You are further instructed that the paper offered and received 
in evidence on the part of said Mann, which was executed and de- 
livered at the time of settlement between said Mann and Slagel «& 
Jordan, is not an assignment and has not the effect of assigning to 
said Mann the said right of action, and he is not entitled to recover 
for the value of said cattle.” 

But the court refused to give said instruction ; to which ruling of 
the court in refusing to give said instruction the defendant, by its 
counsel, then and there excepted. 

And thereupon the defendant asked the court to instruct the jury 

as follows: 
994 “The jury is further instructed that in determining the 

degree of credence to be awarded to the testimony of the 
plaintiff they are entitled to consider his manner and conduct as a 
party and witness from the time that he claims to have purchased 
the herd of cattle from Slagel & Jordan, and also from Gillispie, 
Kelly, and others, to consider the conflicting statements, if any, 
which he has made in regard to said herds of cattle or either of them 
or anything in connection with them. You are also entitled to con- 
sider the circumstance that he did not become the owner of the 
Kelly and Gillispie herd until the month of March, 1883, when, as 
alleged, it was known that the major. portion of said herd had scat- 
tered and strayed, and the amount which was paid by said plaintiff 
for said supposed herd of cattle and the assignment of the alleged 
cause of action existing in said Kelly and Gillispie to the plaintiff.” 

But the court refused to give said instruction; to which ruling of 


. 


4@-——4 


ge 


COMPANY (LIMITED) VS. JEREMIAH J. MANN. 675 


the court in refusing to give said instruction the defendant, by its 
counsel, then and there excepted. 

And thereupon the defendant asked the court to instruct the jury 
as follows: 

“The jury is not authorized to draw any inference against the de- 
fendant because it has not produced as witnesses the other persons 
named by the witness Whitney who, according to his testimony, 
were present at the time of the alleged crossing of the cattle at the 

junction of the Laramie and the Platte. Defendant had the 
995 right to summons any other person or persons who were 

present at such alleged crossing and to contradict the testi- 
mony of the witness Whitney by such witnesses.” 

But the court refused to give said instruction ; to which ruling 
of the court in refusing to give said instruction the defendant, by 


its counsel, then and there excepted. 
And thereupon the defendant asked the court to instruct the jury 


as follows: 

“The jury is further instructed that the circumstance that a cer- 
tain witness or witnesses have not been summoned or produced to 
testify in regard to any particular fact when it was in the power of 
the party to produce such witnesses is a circumstance to be con- 
sidered, but no unreasonable presumption is to be drawn by reason 
of such failure. The jury must weigh and determine the effect of 
the evidence before it and find a verdict according to the facts as 
they are, and not as they might be if some other witness or wit- 
nesses had been produced.” 

But the court refused to give said instruction ; to which ruling 
of the court in refusing to give said instruction the defendant, by 
its counsel, then and there excepted. 

Whereupon the jury retired in charge of a sworn bailiff to delib- 
erate upon its verdict, and thereafter and upon the same day re- 
turned into court and rendered their verdict in favor of the plaintiff 
and against the defendant, the said verdict being in the words and 


figures following, to wit: 


996 “ DENVER, COLORADO, June 5th, 1885. 


“We, your jury in the case of Mann vs. The Arkansas Val- 
ley Land and Cattle Co., find for the plaintiff in the sum of thirty-nine 


thousand nine hundred and fifty-eight & ;33, dollars ($39,958.33). 
“EK. H. REYNOLDS, Foreman.” 


And afterwards and on the twentieth day of June, A. D. 1885, the 
same being one of the regular days of said court, the defendant 
made and caused to be filed in said cause a motion for a new trial 
in the words and figures following, to wit: 
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UnITED STATES OF AMERICA, oH 
District of Colorado, 


In the Circuit Court of the United States within and for the Dis- 
trict of Colorado Aforesaid. : 


JEREMIAH J. MAnn, Plaintiff, 
vs. 
THE ARKANSAS VALLEY LAND AND CATTLE Company, Limited, 
Defendant. 


And now comes the said defendant, by Hugh Butler, its attorney, 
and moves the court to set aside the verdict of the jury herein and 
to grant a new trial of this case for the following reasons: 


997 sae: Fe 


Because the court erred in suppressing the depositions of the wit- 
nesses Carter and Patrick. 


II. 


Because the court erred in admitting improper, irrelevant, and 
incompetent evidence upon the part of the plaintiff. 


ITI. 


Because the court erred in refusing to admit proper, relevant, and 
competent testimony offered on the part of the defendant. 


IV. 


Because the court erred in giving to the Jury improper and erro- 
neous Instructions on the part of the plaintiff. 


V. 


Because the court erred in refusing to give proper, correct, and 
relevant instructions asked by the defendant. 


VI. 


Because the court erred in its charge to the jury in saying: 

“This is contested by the defendant upon the ground that he did 
not then obtain an absolute title to the property, though it is con- 
ceded that he subsequently acquired such title,” in the first part of 
said charge, referring to the title of the plaintiff by purchase from 
Slagel & Jordan. 

And the court erred in saying in the same connection as follows : 

“This was obviously a security for a deferred payment.” 

And also in saying in the same connection: 
998 “This transaction was to be carried on by the plaintiff, 
according to the terms of the contract, in the name of Slagel 
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& Jordan. So faras disclosed on the trial this was done. In Omaha 
some dealings were had with Sheedy & Clark of which it is not 
necessary to say very much. Slagel & Jordan, in that transaction, 
assumed to be the owners of the property, Mr. Mann, the plaintiff 
here, joining them, but it would seem that the money obtained in that 
transaction was for Mr. Mann’s benefit, and while Slagel & Jordan 
were still insisting upon their lien on the cattle at that time I believe 
they agreed to relinquish it to Sheedy & Clark and take other security 
for the money that was then due them, and they were still recogniz- 
ing the sale that had been made to Mr. Mann, and what they were 
doing was to protect their secutity. It is not necessary to consider 
what the rights of Slagel & Jordan were under these transactions and 
what position Mr. Mann assumed towards them. For the purposes 
of this controversy it may be said in all that took place between the 
parties and the several contracts that were made that Mr. Mann 
became the owner of this herd in the month of October, 1880, as he 


claims to have done.” 


VII. 


The court erred in charging the jury as follows: 

“T have an instruction from the defendant’s counsel to the effect 
that ‘if in your opinion any portion of that testimony is false or 
untrue that defeats the whole case.’ That is not true unless it 
appears to you that the cattle never did, in fact, come here.” 


999 VIL. 


The court also erred, in the same connection, in saying: 

“As I have already stated, the object and purpose of all that testi- 
mony is to show whether the cattle did or did not come in this State, 
and, notwithstanding the failure of any part of that evidence to es- 
tablish the fact to which it is directed, if you should be of the opin- 
ion, nevertheless, that the cattle came into this State, or if only a 
part of them then some part, the failure of such testimony would 
not affect the result.” 


IX. 


The court erred in charging the jury as follows: 

“You will perceive a great conflict of testimony that has arisen 
upon this subject, and it must be conceded by every one who has 
heard the testimony that it is very striking and very strong. It is 
hardly to be explained on the theory that these witnesses may be 
mistaken on one side or the other and their statements harmonized 
so as to make them stand with each other. There must have been 
some false testimony on one side or the other, and the question is for 
your determination where the truth lies. These witnesses, as far as 
I can see, had equal means of observation. They were with the cattle, 
‘handling’ them, as they express it: That is the word they used, 
though I suppose none of them actually put hands on them, but 
they were with them, and, so far as 1 can see, they had equal means. 
of observation. I think this circumstance may be adverted to that 
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when men gather cattle for a particular person if they find some 

with the brand of that person on them perhaps they do 
1000 not pay strict attention to other brands that may be found 

on the same cattle. Itisrather natural that they should rely 
upon the brand in which the cattle are held. That some of the wit- 
nesses did not observe the brands on the cattle very closely may be 
accounted for upon that theory; but that does not go all the way 
towards harmonizing the statements of these witnesses, because some 
of them testify with considerable partteularity as to what they could 
see on the animals, and they saw nothing more than they described. 
Some of them admit that they are unable to remember all the 
brands that they saw on the cattle. Perhaps it may be said of them 
they are unable to describe what they cannot remember.. With this 
conflicting testimony you are called upon to decide and it becomes 
your duty to decide upon this occasion between these parties.” 


X. 


The court also erred in saying, in the same connection, as follows: 
“Tf you arrive at the conclusion that Mr. Bloomfield did take pos- 
session of the cattle of the plaintiff; that they were in this State, and 
he did take possession of them them in 1881 and 1882, then how 
many were turned over by him to the defendant company? How 
many, if any? Some of the witnesses on the part of the plaintiff 
testified that certain of these cattle were turned over by Bloomfield, 
and driven over to the range of the Arkansas Valley Land & Cattle 
Co., on the Arkansas river. Others deny this—others who were with 
those herds. Here, again, is the same conflict of testimony 
1001 which exists with respect to the other matter, whether Bloom- 
field had possession of them. Thesame occurs here, a conflict 

which is for you to decide.” 


XI. 


The court also erred in charging the jury in regard to the de- 
— alleged to have been made by plaintiff, in which it stated as 
follows: 

“ In this instance the plaintiff relies upon a demand made on Mr. 
Bloomfield, the defendant’s agent, some time in the early part of 
last year. As to that matter, if the plaintiff demanded the cattle from 
the defendant or the agent of the defendant bearing certain brands, 
the brands under which he claimed them or the two herds, and the 
defendant then had possession of the cattle bearing such brands, I 
think the demand was sufficient. The position of the defendant’s 
agent, at all events, was that there was no such cattle in his pos- 
session, and if the fact was that he had such cattle at that time, the 
demand was sufficient, and the failure to comply with it would au- 
theorize you to determine that there was a wrongful conversion of the 


cattle.” 
XII. 


The court erred in charging the jury as follows: 
“Tf you find the plaintiff owned the bar cattle and afterwards 
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bought the T cattle and took an assignment from Gillispie, Kelly, 


_ and others of their right of action for them before instituting this 


suit, you will find for the plaintiff the value of such cattle of either 
herd which you may find the defendant has converted, with- 
1002 out reference to what he paid for the one herd or the other.” 
The court also erred in charging the jury in the same con- 

nection as follows: 

“The point of that instruction appears to be that the amount 
paid by plaintiff for the animals is of no special importance in this 
action. That is true. If he is entitled to compensation, the amount 
paid by him is not a matter for consideration.” 


XIII. 


The court also erred in charging the jury as follows: 

“If you find that defendant converted any of the cattle belong- 
ing to plaintiff, and that among those converted were cows which 
either had calves with them at the time of the conversion or after- 
wards, and before the commencement of this suit, had calves, then 
you are instructed that the plaintiff is entitle to recover the value 
of such calves or increase, and you may consider as evidence of the 
number of such increase the average increase of cattle for the years 
between the time you may find the company took possession and 
the institution of this suit.” 

XIV. 

The court also erred in the same connection in saying as follows: 

“That is true, substituting for ‘the institution of this suit’ the 
time when the demand was made for the cattle. The plaintiff, if 
entitled to anything, is entitled to the value of the animals with 
their increase up to the time of the demand made—not the com- 

mencement of the suit, but the making of the demand, which 
1003 was, I believe, in the early part, perhaps near the first of 
January, 1884.” | 
XV. 

The court also erred in instructing the jury as follows: 

“Tf you find for the plaintiff he is entitled to interest on the 
amount from the date of the demand, interest according to the 
statute of this State, at ten per cent. per annum.” 


XVI. 


The court erred in refusing to charge the jury, at the request of 
the defendant, as follows: ; 

“Tf the jury believe from the evidence that the cattle, for the 
value of which this suit was brought, were purchased by the de- 
fendant from one Bloomfield in good faith and for a valuable con- 
sideration, without notice of any claim of right by the said Mann, 
the possession of said cattle by said defendant is to be deemed lawful 
until it appears by a preponderance of testimony that the cattle 
were the property of the plaintiff and unlawfully appropriated and 
converted by the said Bloomfield.” 
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XVII. 


The court erred in refusing to charge the jury as follows: 

“Tf the jury believe from the evidence that the cattle in question 
were in the possession of one Bloomfield in the months of September 
and October, 1882, and claimed by him as the owner, and by him 

sold and transferred to the defendant for value, the defend- 
1004 ant cannot be held liable in this action unless a proper and 

sufficient demand for the delivery of said cattle was made by 
the said plaintiff upon the said defendant before the institution of 
this suit, and the demand in such case must have been certain and 
specific ; it must have been of such a character as to apprise the 
defendant with clearness and certainty of the kind and number of 
cattle claimed by the plaintiff in the possession of the defendant. 
If the demand relied on by the plaintiff was vague or uncertain 
in either respect mentioned, or was for a greater number or a differ- 
ent kind of cattle than those to which the plaintiff was entitled, the 
refusal of the defendant to comply with such demand is not evidence 
of a conversion.” 


XVIII. 


The court erred in refusing to charge the jury as follows: 

“Plaintiff claims that he became the owner of a herd of cattle, 
known as Oregon or Western cattle, by purchase in the month of 
October, 1880; that the cattle were then held in the Territory of 
Wyoming; that afterwards, between that date and the early part of 
the year 1881, they wandered and strayed from that part of the 
Territory of Wyoming, and drifted into the State of Colorado in the 
vicinity of the ranch of one Bloomfield ; that the said Bloomfield 
appropriated and converted the same, and that he afterwards sold 
and delivered said cattle to the defendant. You are instructed that 
it is incumbent upon the plaintiff to prove each and every of 

1005 these facts by a preponderance of evidence in his favor. In 
determining these questions you are to consider the lateness 

of the season in which the cattle were turned out and left by the 
plaintiff; the condition of the country as regards feed at said time ; 
the nature of the country which lay between them and that part of 
Colorado where it is alleged they were appropriated and converted 
by the said Bloomfield; the difficulties to be overcome in traversing 
the range of mountains lying between said cattle and the said por- 
tion of Colorado; the severity of the season of the winter of 1880- 
1881; the probability that the cattle would travel together in com- 
pany or greatly scatter and disperse before reaching that part of 
Colorado in the vicinity of Bloomfield’s ranch; the probability of 
death among said cattle growing out of any of the facts here men- 
tioned ; and in considering these questions you are to inquire into 
the probability of the truth and correctness of the testimony of each 
and every witness who testified in reference to said facts or any of 
them, and you are to award to each and every witness such cre- 
dence as in your judgment as reasonable men should be given to 
said witness or witnesses. If you believe that any of the witnesses 
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upon the part of the plaintiff have sworn willfully to anything 
. which is not true you are at liberty not only to reject that part of 
the testimony of such witnesses which you believe to be untrue, but 
all of the evidence of such witnesses.” 


XIX. 


The court erred in refusing to charge the jury as follows: 
“You are further instructed that where the evidence is 
1006 circumstantial only greater caution should be exercised in 
arriving at a conclusion, and where the inferencé arising 
from any circumstantial testimony is fairly net or rebutted by other 
evidence showing such conclusion to be unfounded or extremely 
doubtful, such circumstantial evidence should be disregarded.” 


XX. 


The court erred in refusing to instruct the jury as follows: 

“Tf you believe that the evidence of the witness Whitney as to 
the alleged crossing of a large herd or drove of cattle at or near the 
junction of the Laramie and the Platte rivers in the month of De- 
cember, 1880, was false, or if you believe that the testimony of the 
other witnesses on the part of the defendants, Allen and Gates, who 
claim to have been present at the time mentioned by Whitney, is 
entitled to greater credence, you must find in favor of the defendant 
on that question ; and if vou so find it is incumbent upon the plain- 
tiff to account in some other way and by other evidence for the be- 
lief that the cattle in question crossed beyond the said Laramie 
river in the direction of Colorado, and if the plaintiff has failed by 
sufficient and satisfactory evidence to otherwise establish the fact 
that his cattle crossed beyond said stream you must find in favor of 
the defendant.” : 


XXI. 


The court erred in refusing to charge the Jury as follows: 

1007: “If you believe that the testimony of the witness Howe as 

to the passing of the plaintiff’s cattle at his place, the testi- 
mony of the witness Whitney as to the alleged crossing of the said 
cattle at the junction of the Laramie and the Platte, the testimony 
of the witness Johnson as to the passing of the cattle on his place 
on Horse creek, the testimony of the witness Goodwin as to hav- 
ing seen the cattle between his place and Pine Bluff and Egbert 
station, the testimony of the witness Fallon as to the passing of the 
cattle on his place are each unsupported by other witnesses as to 
the particular fact to which they severally testify, you are not to 
assume that the testimony of one witness is a corroboration of the 
testimony of the other, and if you believe that any of the witnesses 
named testified falsely or was wholly or substantially mistaken in 
his statement, then the chain of testimony on which the plaintiff 
bases his claim, to the effect that his cattle wandered or drifted into 
Colorado, is broken and his theory in that respect vannot prevail.” | 
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XXIT. 


And the court erred in refusing to charge the jury as follows: 
“The plaintiff claims that he purchased one of the herds of cattle 
in question about the 11th day of October, 1880, from Slagel & 
Jordan, and on or about said day received a bill of sale conveying 
the title to said herd to him; that on or about said day the cattle 
were counted out and turned over to him and possession of the same 
transferred to him ; if you believe this statement to be untrue, 
1008 and if, on the contrary, you believe that by the terms of the 
written contract between the plaintiff and said Slagel & 
Jordan possession was to remain with the sellers until the comple- 
tion of the last payment, and that the possession of the cattle re- 
mained with the said Slagel & Jordan until the month of April, 
1881, and that at said time a contract was entered into between said 
Mann on the one part and the said Slagel & Jordan on the other 
and Messrs. Sheedy & Clark of the other, whereby the said herd of 
cattle was sold and the possession thereof delivered to the said 
Sheedy & Clark as security for the repayment of certain advances 
made by said Sheedy & Clark ; and that some time thereafter, in the 
month of August, 1881, or thereabouts, the said Sheedy & Clark 
sold, assigned, and transferred to said Slagel & Jordan all their right, 
title, and interest in and to said herd, and that the same were after- 
wards held and claimed by said Slagel & Jordan for the security of 
the payment of the sum of $22,000; that thereafter a suit was in- 
stituted in the district court of Albany county, Wyoming, against 
the said Slagel & Jordan for the cancellation of said indebtedness, 
and that said suit and controversy was not settled or disposed of 
until some time in the month of November, 1881, or February, 1882, 
then you are instructed that the possession and the right of posses- 
sion to said cattle was never'in the said plaintiff before such settle- 
ment, and if the said cattle in the meantime had drifted out of the 
said Territory of Wyoming and into the State of Colorado and had 
theretofore been seized, appropriated, and converted by one Bloom- 
field the right of action to recover for the value of .said cat- 
1009 tle so seized and converted by said Bloomfield was vested in 
the said Slagel & Jordan and notin the said plaintiff, and 
the said plaintiff cannot maintain this suit to recover the value of 
the said cattle so alleged to have been converted unless he has 
shown, by legal and sufficient evidence, an assignment to him by 
said Slagel & Johnson of said right of action.” 


XXIII. 


And the court erred in refusing to charge the jury, in the same 
connection, as follows: 

“You are further instructed that the paper offered and received 
in evidence on the part of said Mann, which was executed and de- 
livered at the time of settlement between said Mann and Slagel & 
Jordan, is not an assignment and has not the effect of assigning to 
said Mann the said right of action, and he is not entitled to recover 
for the value of said cattle.” 
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XXIV. ' 


And the court erred in refusing to charge the jury as follows: 
“The jury is further instructed that in determining the degree of 
credence to be awarded to the testimony of the plaintiff they are en- 
titled to consider his manner and conduct as a party and witness 
from the time that he claims to have purchased the herd of cattle 
from Slagel & Jordan, and also from Gillispie, Kelly, and others; 
to consider the conflicting statements, if any, which he has made 
in regard to said herds of cattle or either of them or anything in 
connection with them. You are also entitled to consider the 
1010 circumstances that he did not become the owner of the Kelly 
and Gillispie herd until the month of March, 1883, when, as 
alleged, it was known that the major portion of said herd had scat- 
tered and strayed, and the amount which was paid by said plaintiff 
for said supposed herd of cattle and the assignment of the alleged 
cause of action existing in said Kelly and Gillispie to the plaintiff.” 


XXYV. 


And the court erred in refusing to charge the jury as follows: 

“The jury is not authorized to draw any inference against the 
defendant because it has not produced as witnesses the other persons 
named by the witness Whitney who, according to his testimony, 
were present at the time of the alleged crossing of the cattle at the 
junction of the Laramie and the Platte. Defendant had the right 
to summons any other person or persons who were present at 
such alleged crossing and to contradict the testimony of the witness 
Whitney by such witnesses.” 


XXVI. 


And the court erred in refusing to charge the jury as follows: 
“'The jury is further instructed that the circumstance that a cer- 
tain witness or witnesses had not been summoned or produced to 
testify in regard to any particular fact when it was in the power of 
the party to produce such witnesses is a circumstance to be con- 
sidered, but no unreasonable presumption is to be drawn by reason 
of such failure. The jury must weigh and determine the 
1011 effect of the evidence before it and find a verdict according 
to the facts as they are and not as they might be if some other 
witness or witnesses had been produced.” 


XXVIT. 


Because the verdict of the jury is manifestly against the weight 
of the evidence in the case. 


XXVITI. 


Because the evidence shows that the plaintiff never was the owner 
of the herd of cattle alleged to have been purchased from Slagel & 
Jordan and never acquired the supposed right of action for their 
alleged conversion. 
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XXII. 


And the court erred in refusing to charge the jury as follows: 
“The plaintiff claims that he purchased one of the herds of cattle 
in question about the 11th day of October, 1880, from Slagel & 
Jordan, and on or about said day received a bill of sale conveying 
the title to said herd to him; that on or about said day the cattle 
were counted out and turned over to him and possession of the same 
transferred to him ; if you believe this statement to be untrue, 
1008 and if, on the contrary, you believe that by the terms of the 
written contract between the plaintiff and said Slagel & 
Jordan possession was to remain with the sellers until the comple- 
tion of the last payment, and that the possession of the cattle re- 
mained with the said Slagel & Jordan until the month of April, 
1881, and that at said time a contract was entered into between said 
Mann on the one part and the said Slagel & Jordan on the other 
and Messrs. Sheedy & Clark of the other, whereby the said herd of 
cattle was sold and the possession thereof delivered to the said 
Sheedy & Clark as security for the repayment of certain advances 
made by said Sheedy & Clark ; and thatsome time thereafter, in the 
month of August, 1881, or thereabouts, the said Sheedy & Clark 
sold, assigned, and transferred to said Slagel & Jordan all their right, 
title, and interest in and to said herd, and that the same were after- 
wards held and claimed by said Slagel & Jordan for the security of 
the payment of the sum of $22,000; that thereafter a suit was in- 
stituted in the district court of Albany county, Wyoming, against 
the said Slagel & Jordan for the cancellation of said indebtedness, 
and that said suit and controversy was not settled or disposed of 
until some time in the month of November, 1881, or February, 1882, 
then you are instructed that the possession and the right of posses- 
sion to said cattle was never-in the said plaintiff before such settle- 
ment, and if the said cattle in the meantime had drifted out of the 
said Territory of Wyoming and into the State of Colorado and had 
theretofore been seized, appropriated, and converted by one Bloom- 
field the right of action to recover for the value of said cat- 
1009 tle so seized and converted by said Bloomfield was vested in 
the said Slagel & Jordan and notin the said plaintiff, and 
the said plaintiff cannot maintain this suit to recover the value of 
the said cattle so alleged to have been converted unless he has 
shown, by legal and sufficient evidence, an assignment to him by 
said Slagel & Johnson of said right of action.” 


XXITI. 


And the court erred in refusing to charge the jury, in the same 
connection, as follows: 

“You are further instructed that the paper offered and received 
in evidence on the part of said Mann, which was executed and de- 
livered at the time of settlement between said Mann and Slagel & 
Jordan, is not an assignment and has not the effect of assigning to 
said Mann the said right of action, and he is not entitled to recover 
for the value of said cattle.” 
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XXIV. 


And the court erred in refusing to charge the jury as follows: 
“The jury is further instructed that in determining the degree of 
credence to be awarded to the testimony of the plaintiff they are en- 
titled to consider his manner and conduct as a party and witness 
from the time that he claims to have purchased the herd of cattle 
from Slagel & Jordan, and also from Gillispie, Kelly, and others; 
to consider the conflicting statements, if any, which he has made 
in regard to said herds of cattle or either of them or anything in 
connection with them. You are also entitled to consider the 
1010 circumstances that he did not become the owner of the Kelly 
and Gillispie herd until the month of March, 1883, when, as 
alleged, it was known that the major portion of said herd had scat- 
tered and strayed, and the amount which was paid by said plaintiff 
for said supposed herd of cattle and the assignment of the alleged 
cause of action existing in said Kelly and Gillispie to the plaintiff.” 


XXYV. 


And the court erred in refusing to charge the jury as follows: 

“The jury is not authorized to draw any inference against the 
defendant because it has not produced as witnesses the other persons 
named by the witness Whitney who, according to his testimony, 
were present at the time of the alleged crossing of the cattle at the 
junction of the Laramie and the Platte. Defendant had the right 
to summons any other person or persons who were present at 
such alleged crossing and to contradict the testimony of the witness 
Whitney by such witnesses.” ! 


XXVI. 


And the court erred in refusing to charge the jury as follows: 
“The jury is further instructed that the circumstance that a cer- 
tain witness or witnesses had not been summoned or produced to 
testify in regard to any particular fact when it was in the power of 
the party to produce such witnesses is a circumstance to be con- 
sidered, but no unreasonable presumption is to be drawn by reason 
of such failure. The jury must weigh and determine the 
1011 effect of the evidence before it and find a verdict according 
to the facts as they are and not as they might beif some other 
witness or witnesses had been produced.” 


XXVIT. 


Because the verdict of the jury is manifestly against the weight 
of the evidence in the case. 


XXVIII. 


Because the evidence shows that the plaintiff never was the owner 
of the herd of cattle alleged to have been purchased from Slagel & 
Jordan and never acquired the supposed right of action for their 
alleged conversion. 
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XXIX., 


Because the verdict of the jury is contrary to the law of the case. 
XXX. 
Because the damages assessed by the jury are excessive. 


XXXII. 


Because the verdict of the jury is manifestly wrong, oppressive, 
and unjust and is absolutely inconsistent with the facts of the case. 


XXXIT. 


Because the excessive damages awarded by the jury show that 
they acted under the influence of passion or prejudice and their ver- 
dict ought not to stand. 


XXXII. 


Because the proceedings are otherwise irregular, informal, and 


insufficient. 
HUGH BUTLER, 
Attorney for Defendant. 


1012 And thereafter and on the 3lst day of July, A. D. 1885, 

being one of the regular days of said court, said motion 
having been duly argued by counsel and the same having been 
considered by the court, the court decided that if the plaintiff 
would remit from his verdict the sum of twenty-two thousand 
eight hundred and thirty-three & ;53, dollars, being the difference 
between the amount of the verdict and the sum of seventeen thou- 
sand one hundred and twenty-five dollars, the motion for a new 
trial would be denied and refused, but if the said plaintiff declined 
to remit said sum that a new trial would be granted, and time 
was given said plaintiff until the third day of August, A. D. 1885, 
to consider whether he would or would not remit said sum from said 
verdict. 

And thereafter and on said third day of August, A. D. 1885, the 
said plaintiff did remit the said sum of twenty-two thousand eight 
hundred and thirty-three & #3, dollars from the amount of said 
verdict, in accordance with said suggestion of the court, and said 
plaintiff made and filed in said cause his writing remitting said sum, 
the said writing being in the words and figures following, to wit: 


“And now, on this day, comes the plaintiff, J. J. Mann, and stip- 
ulates and agrees that the sum of twenty-two thousand eight hun- 
dred and thirty-three dollars and thirty-three cents ($22,833.33) of 
the verdict heretofore and on the 5th day of June, A. D. 1885, 
found and rendered by the jury in this cause may be remitted by 
the court, and that judgment may be rendered on the said verdict 
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for the sum of seventeen thousand one hundred and twenty-five dol- 


lars ($17,125.00). 
“WELLS, MACON & McNEAL, 
“Attorneys for Plaintiff.” 


1013 To which suggestion of the court that the plaintiff should 

remit the said sum from the said verdict and take judgment 
for the said sum of seventeen thousand one hundred and twenty- 
five ($17,125.00) dollars the said defendant, by its counsel, then and 
there excepted ; and thereupon, the plaintiff having remitted said 
sum as aforesaid and a judgment being about to be entered upon 
said verdict for said sum of seventeen thousand one hundred and 
twenty-five dollars, the said defendant made and caused to be filed in 
said cause its motion in arrest of judgment in the words and figures 
following, to wit: 


“And now comes said defendant, by Hugh Butler, its attorney, 
and moves the court to arrest Judgment herein for the following 
reasons : 

I. 


‘“ Because the record in the case, as the same now stands, is insuffi- 
cient on which to base a judgment in favor of the plaintiff and 


against the defendant. 
IT. 


“ Because the judgment proposed to be rendered does not corre- 
spond with the verdict of the jury in this case. 


III. 
“ Because the court erred in refusing the motion for a new trial. 


IV. 


“ Because the proceedings are otherwise irregular, informal, and 
insufficient.” 


Which said motion in arrest being argued by counsel and con- 

sidered by the court, the same was by the court, upon the same day, 

overruled and denied; to which ruling of the court in over- 

1014 ruling and denying said motion in arrest of judgment the 

defendant, by its counsel, then and there excepted; and there- 

upon and on the same day the court entered judgment in said 

cause in favor of the plaintiff and against the defendant for the sum 

of seventeen thousand one hundred and twenty-five dollars ($17,125); 

to the entering of which judginent the defendant, by its counsel, 
then and there duly excepted. 

And, inasmuch as the matters aforesaid do not appear of record in 
said cause, the defendant presents this its bill of exceptions and 
prays that the same may be signed and sealed and made a part of 
the record in said cause, which is accordingly done by the court 
on this 2nd day of October, A: D. 18885. 


By the court: 
(Signed) MOSES HALLETT, Judge. [sEAz.] 
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(Endorsed :) No. 1466. United States circuit court, district of 
Colorado. Jeremiah J. Mann, plaintiff, vs. The Arkansas Valley 
Land and Cattle Company, Limited. Bill of exceptions. Filed 
Oct. 2, 1885. (S’g’d) Edward F. Bishop, clerk. : 


1015 UNITED STATES OF AMERICA, \ ne 
District of Colorado, 


I, Edward F. Bishop, clerk of the circuit court of the United 
States for the district of Colorado, sitting at Denver, do hereby cer- 
tify the above and foregoing to be a true, perfect, and complete 
transcript and a copy of the record and proceedings heretofore had 
and entered of record in said court and in a certain cause lately in 
said court pending, wherein Jeremiah J. Mann was plaintiff and 
The Arkansas Valley Land and Cattle Company (Limited) was de- 
fendant, as fully and completely as the same still remain on file and 
of record in my office. 

In testimony to the above I do hereunto sign my name and affix 
the seal of said court, at Denver, in said district, this 13th day of 


October, A. D. 1885. 
[Seal United States Circuit Court, District of Colorado. | 
EDWARD F. BISHOP, Clerk. 


Cost of Transcript. 


2,850 folios @ 10c 
Certificate 


Paid by Hugh Butler for defendant. 


Endorsed on cover: Colorado C. C. U.S. No. 147. The Arkan- 
sas Valley Land and Cattle Company (Limited), plaintiff in error, 
vs. Jeremiah J. Mann. Filed October 17, 1885. 
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IN THE 


SUPREME COURT 


~ 


OF THE 


UNITED STATES. 


THE ARKANSAS VALLEY 
LAND AND CATTLE COM- 


PANY, Limirep, Error to the Circuit 
Plaintiff in Error,) Court for the District 
VS. | of Colorado. 


JEREMIAH J. MANN, 
Defendant in Error. 


BRIEF FOR APPELLANT. 
STATEMENT. 


This was an action of trover by Mann against the plaintiff 
in error. The plaintiff claimed that about the ninth day of 
October, 1880, he became the owner of a herd of cattle, 
about two thousand in number, which on that date he pur- 
chased from Schlagle & Jordan, dealers and drovers in 


is 
Oregon cattle; that pursuant to an arragnement, which was 
part of the contract of purchase, he caused to be shipped 
in the latter part of that month, about six hundred head to 
Omaha or Council Bluffs, there to be sold at certain rates 
mentioned in the contract; that such cattle were in fact sold in 
accordance with that arrangement and that there remained of 
the herd sold to him about fourteen hundred head. At 


the time of the alleged purchase the cattle were at or near — 


a station called Rock Creek, in the Territory of Wyoming, 
on the line of the Union Pacifie Railway ; that soon after- 
wards, and before the end of October, they were driven to 
and turned into a section of country called Sheep Creek 
Basin, twentv or twenty-five miles distant from Rock Creek. 
That the basin was from five to ten miles in width and from 
fifteen to twenty miles in length, the long part extending 
in a northerly and southerly direction. The plaintiff claims 
that at the time of the purchase, the cattle were numbered 
and tallied and that he received a bill of sale therefor, 
describing the cattle not only by the bar brand before re- 
ferred to, but by other brands as well. 

It seems from the testimony that the herd was made 
up by Schlagle and Jordan by purchase from different 
owners, each owner having a separate brand upon the 
cattle, and that at the time of the sale to the plaintiff there 
were fifteen or sixteen different minor brands upon the 
cattle, which were put upon them by the original owners. 
The bar brand, commonly called a uniform brand, was ap 
parently put upon them by Schlagle and Jordan, before 
they were driven from the place of original purchase to 
Wyoming. The brand was frequently referred to by the 
witnesses as a tally or road brand. The herd was com- 
posed of cows and steers of various ages, ranging from 
yearlings up to three-, four- and five-year-olds. The cattle 
were permitted to range in Sheep Creek Basin, and they 
remained there until the latter part of November or the first 
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part ot December, 1880. The. plaintiff, Mann, states that 
he last saw them about the twenty-third day of October, 
just before his departure for Omaha. Returning from 
Omaha about the first or second day of December, he saw 
a few of them towards the head of Sheep Creek Basin. In 
the meantime, a severe wind and snow storm had occurred 
in that locality, causing the cattle to drift and flee from the 
storm. The storm came from the west and northwest, | 
causing the cattle to drift toward the head of Sheep Creek 
Basin. His theory and evidence was that the cattle con- 
tinued to drift before the storm, not only up to the head of 
Sheep Creek Basin, but over the pass at that point, which 
crosses a high range of hills commonly called the Biack 
Hills Range, passing down on the other side, first in an 
easterly and then in a southerly direction. The plaintiff 
further claimed that he traced the cattle at the time men- 
tioned for a distance above the pass, and for some distance 
easterly on the other side of that range of mountains. On 
this occasion he saw perhaps fifty or sixty head of cattle 
which he recognized as having the bar brand. That no 
further attention was paid to the cattle during the winter of 
1880 and 1881, but that during the spring and summer of 
1881, he participated in the round-ups in that part of the 
country, and had a sufficient number of men and horses 
employed on his account. That a search for the cattle was 
continued, resulting only, however, in the discovery and 
recapture of forty-two or forty-four head. During this sea- 
son the hunt and search extended from Sheep Creek Basin 
easterly and southerly to a point on the South Platte River 
at or near Julesburg, on the line of the Union Pacific Rail- 
way, the search continuing until November of that year, 
but the search was made wholly on the north side of the 
South Platte River. In 1882, a like search, but with a less 
force of men and horses, was continued, but with less suc- 
cess than in the preceding season. In 1883, according to 
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his testimony, he found about fifty head of cattle on the old 
battle ground of Sand Creek in Colorado, part of which 
were his cattle and part of which belonged to another herd 
owned by Gillespie & Co., branded with a “T” on the left 
side. The theory of the plaintiff was that the cattle were 
ranging and pasturing together in Sheep Creek Basin about 
the latter part of November, 1880, in a tolerably compact 
body; that when the storm arose, coming from the west 
or north-westerly direction, the cattle naturally went be- 
fore it, seeking escape and shelter; that owing tothe pecu- 
liar nature of the country in which they were then situate, 
and also owing to the fact that they were not range, but 
were what are called trail cattle, that is, cattle which had 
been driven over a long trail during the previous season, 
and had not been in that section long enough to become 
familiar with the country, they were more likely to drift in 
cases of storm than cattle accustomed to range in the same 
locality. That they continued together, crossing Black 
Hills Range near Howe’s ranch on the east side of the 
pass ; that they then continued easterly and southerly by 
Yankee’s ranch, thence easterly and southerly down 
towardsthe Laramie River, and finally,in common with large 
numbers of other cattle ranging and grazing in the same 
section of the country, were found in the early part of De- 
cember in the neck or delta of land between the Laramie 
and Platte Rivers; that afterwards, through the efforts of a 
lot of cattle men, a crossing was effected by the whole body 
of cattle across the Platte River; and the storm still con- 
tinuing, they continued to travel in the same general direc- 
tion; that they were next seen at the ranch of a man living 
on Horse Creek ; again at another place near Pine Bluffs, 
on the Union Pacific Railway, and soon afterwards at a 
point still further south, crossing the Wyoming line and 
traveling in the direction of Freeman’s orchard in Colorado. 
This theory was supported by the testimony of the plaintiff 
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himself. He was corroborated first by the witness Mantz, 
who observed the cattle in Sheep Creek Basin in the month 
of November, estimating the number which he saw at two 
or three hundred, and by the same witness that a storm oc- 
curred in that vicinity at the time he observed the cattle. 
Next, by the testimony of the witness Howe, who owned a 
ranch and public house on the east side of the pass over 
the Black Hills Range, who testified to having seen a large 
number of cattle about that time coming from the west, 
apparently from and out of Sheep Creek Basin, several hun- 
dred of which were branded with a bar on the right side, 
and, according to his testimony, corresponding with the 
general description of Mann’s cattle. They were next seen 
by Yankee at his ranch, passing in front of the same storm, 
but he was unable to estimate the number of cattle which 
had the bar brand on the right side; again, by the testi- 
mony of the witness Whitney, who testified that he was one 
ofa party of about twenty men who observed about ten thou- 
sand head of cattle huddled together on the delta, suffering 
from exposure to the storm and in danger of death by star- 
vation for want of pasture and water. That the men, in 
two parties of about equal numbers, caused the cattle to 
cross the Laramie River at a point a short distance above 
its union with the Platte. That the whole body of cattle 
were driven across, and that among the cattle he observed 
a large number of cattle, some branded with a bar on 
the right and others branded with a T on the left, and 
in other respects corresponding with the general description 
given to the Mann cattle and Gillespie cattle. Next, by 
the testimany of the witness Johnson, who lived on Horse 
Creek, that they passed his place during a storm which 
lasted quite a number of days, and that during three or 
more days he observed all the cattle which passed, number- 
ing about 10,000 head, some of which were branded with a 
bar on the right anda “ T”’ on the left. Following his testi- 
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niony came that of the witness Goodwin, whose observa- 
tion commenced about the point where Mr. Johnson’s left off, 
and continued to the point where the narrative was picked up 
and contiuned by Mr. Fallon, whose testimony landed the 
cattle safely on the south side of the Wyoming line, and 
within the boundaries of the State of Colorado.. Accord- 
ing tothe testimony of the witness, all this occurred between 
the first days of December, 1880,and the last days of January, 
1881. Thus, the cattle had traversed, without guidance or 
Jeadership, during the period mentioned, a distance of 200 
miles, crossing a high range of mountains, rough and pre- 
cipitous, and through a section of country occupied in great 
part by large and numerous herds of cattle belonging to 
citizens and cattle raisers in the Territory of Wyoming. 
The plaintiff next established, by his witnesses, that a large 
number of cattle were observed in the spring of 1881 in 
the vicinity of the Muddy and near Bloomfteld’s ranch ; that 
in the round-ups of 1881 some of the cattle bearing the 
general description of the bar cattle and the ‘“ T”’ cattle 
were found mixed in with the herds of Bloomfield ; that they 
were claimed by him and branded with his brand, and that 
subsequently Bloomfield sold and delivered them to the 
defendant, the Arkansas Valley Land and Cattle Company 
in the fall of 1882. Such, in general, was the character and 
substance of the testimony by and on behalf of the plain- 
tiffso far as that feature of the case is concerned. The 
plaintiff also claimed that at the time of his purchase of 
the herd of Messrs. Schlagel and Jordan, Gillespie & Co. 
were the owners of another herd of Oregon ctttle then 
grazing in Shirley Basin, distant about thirty miles in a 
westerly direction from Sheep Creek Basin. That they 
were affected by the same storm and traveled in the same 
direction, soon afterwards joining company with his cattle, 
and that after crossing the Black Hills range both herds 


kept company together. The Gillepsie cattle numbered 
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about 1,266 and were designated with a uniform road or 
tally brand of *“T” on the left side. The cattle had other 
and various brands representing ownership by divers and 
different persons before they became the property of Gilles- 
pie & Company. That in the fall of 1882 he commenced 
negotiations with Gillepsie & Company for the purchase of 
the remnant of said herd, which were completed in the 
spring of 1883, at which time he received a bill of sale 
therefor, paying to Gillespie & Co. a consideration of $700. 
Subsequently, in the spring of 1884, a second bill of sale, 
without any other fresh consideration, was executed by Gil- 
lespie & Co., which was more formal, complete and com- 
prehensive in its character. The first bill of sale was sim- 
ply a sale of such cattle bearing the brands therein enumer- 
ated which Mann could discover and gather up. The sec- 
ond was to the same effect, but included other granting 
clauses, conveying to Mann all rights and causes of action 
which had accrued or were supposed to have accrued to 
Gillepsie & Co. against any person or persons who had 
appropriated or stolen any of said cattle. The second bill 
of sale purported to have been executed on the eighteenth 
day of February, 1884, shortly before the commencement 
of the suit. The evidence was not clear when the second 
bill of sale was in fact executed; the witness Gillespie, who 
was examined onthe question, being unable to state whether 
it was antedated at the time of its execution and whether 
or not it was executed before or after the bringing of the 
suit. The testimony plaintiff on the same question was 
equally unsatisfactory. The theory on the part of the de- 
fendants was a denial of all the material facts asserted by 
the plaintiff. They commenced first by denying Mann's 
legal title to the Schlagle and Jordan cattle, and they de- 
nied, orclaimed that it was at least highly improbable that the 
cattle were driven out of Sheep Creek Basin, as alleged, by 
the first storm, which occurred in December, 1880, and 
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they contended that they were not in a condition to make 
the long journey and to successfully bear the fatigue and 
exposure which it involved, according to the testimony of 
the plaintiff’s witnesses ; that even admitting, for the sake 
of argument, there were 1,400 head of cattle belenging to 
plaintiff at Sheep Creek Basin in the latter part of Novem- 
ber, 1880, they must have psrished in great part, if not 
wholly, during the exceptionally severe season of 1880-81. 
That other cattle in the same locality had died during the 
season from the causes referred to, and that applying to 
them a like rate of fatality which were shown in the cases 
of other cattle subject to the same risks and influences, 
Mann’s cattle could not have escaped from that section of 
the country, or if they did, at any rate in greatly diminished 
numbers. Much testimony was offered to show that the 
route by which the cattle were alleged to have travelled 
was extremely difficult and in some places almost impos- 
sible for the cattle to pass, and that according to the judg- 
ment, knowledge and experience of men familiar with that 
region of the country and familiar with the habits and pow- 
ers of endurance of cattle under such circumstance that it 
was not only highly improbable, but almost impossible for 
the plaintiff’s cattle or the Gillepsie cattle to have succes- 
fully made the journey across the Black Hills Range. That 
even if in any unusual or miraculous way any of them 
chanced to cross the Black Hills Range and to reach the 
eastern slope and valley of the Platteand Laramie Riversthey 
would, under the circumstances stated and described by the 
witnesses, have pursued a different route than the one indi- 
cated, and would have crossed the line of the Union Pacific 
Railway at a point much further east than that sworn 
to by the witnesses on the part of the plaintiff, and they 
would have finally scattered and dispersed among herds in 
a part of the country far distant from Bloomfield’s ranch 
and the possessions of the Arkansas Valley Land and Cat- 
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tle Compary. This was followed by much testimony on 
the part of the defendant in regard to the round-ups partic- 
ipated in by Bloomfield in 1881, and the cattle which he 
claimed, and likewise as to the round-ups of 1882, and fin- 
ally to the nature, description and tally of all the cattle 
which were delivered by Bloomfield to the Arkansas Valley 
Cattle Company in the fall of 1882. The testimony was 
very voluminous and is copied in full in the bill of excep- 
tions. It was so difficult to present the nature and sub- 
stance and general tendency of the evidence by any con- 
densed statement which would fairly present to this Court 
the questions presented for discussion, that it was deemed 
necessary and proper to present the evidence in ex fenso, so 
that reference might be had to any part of it for explicit 
information on a given point or for the purpcse of illustra- 
tion. The jury found in favor of the plaintiff, assessing his 
damages at the sum of $39,958.33. A motion for a new 
trial was made, which the Court refused only on condition 
that the plaintiff remit the sum of $22,833.33. The plain- 
tiff agreeing to remit that sum, the motion for a_ new trial 
was overruled and a judgment rendered for the sum of 
$17,125. After the overruling of the motion for a new 
trial, but before the entry of judgment on the verdict modi- 
fied by the remittitur, the defendant enterposed a motion 
in arrest of judgment, which was also denied and judgment 
rendered in favor of the plaintiff against defendant for the 
sum of $17,125. Error is assigned to the ruling of the 
Court in requiring the plaintiff to remit the sum and making 
that a condition for overruling the motion for a new trial, 
and also to the ruling of the Court in entering judgment 
for the sum of $17,125. Before touching upon that ques- 
tion we desire, however, to enumerate and complain of 
the rulings of the Court in regard to matters which oc- 
curred in. connection with the trial. 
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I. 


The Court erred in charging the jury as follows: 

‘“T have an instruction from the defendant’s counsel 
to the effect, ‘ifin your opinion any portion of the testi- 
mony is false or untrue, that defeats the whole case.’ That 
is not true unless it appears to you that the cattle never 
did in fact come here ;” and in the same connection in say- 
ing, ““as I have already stated the object and purposes of 
that testimony is to show whether the cattle did or did not 
come into this State, and notwithstanding the failure of any 
part of the evidence to establish the fact to which it is di- 
rected, if you should be of the opinion, nevertheless, that 
the cattle came into this State, or if only part of them, then 
some part failure of such testimony would not effect the 
results.” : 

The Court was mistaken in stating that the defendant 
requested such a charge as that described in the first two 
lines. The only instruction prayed for by the defendant 
to which the language of the Court could apply was as fol- 
lows: “If you believe that the testimony of the witness 
Howe as to the passing of the plaintiff’s cattle at his 
place; the testimony of the witness Whitney as to the al- 
leged crossing of the said cattle at the junction of the 
Laramie and the Platte; the testimony of the witness 
Johnson as to the passing of the cattle at his place on 
Horse Creek ; the testimony of the witness Goodwin as to 
having seen the cattle between his place and Pine Bluff and 
Egbert Station ; the testimony of the witness Fallon as to 
the passing of the cattle at his place, are each unsupported 
by other witnesses as to the particular fact to which they 
severally testify, you are not to assume that the testimony 
of one witness is a corroboration of the testimony of the 
other, and if you believe that any of the witnesses named 
testified falsely or was wholly or substantially mistaken in 
his statement, then the chain of testimony on which the 
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plaintiff bases his claim to the effect that his cattle entered 
or passed into Colorado is broken, and his theory in that 
respect cannot prevail.’ We complain not only that the 
Court misconstrued the substance of those instructions 
which were requested, but because it refused to give the sub- 
stance of the instructions prayed for. We have already 
shown by the general resume of the testimony, the nature 
of the testimony of each of the witnesses referred to, and 
it must be admitted that it is an important preliminary 
question whether the jury believed the asserted fact that 
the cattle did in fact come by the route traveled and to the 
extent of numbers claimed, and it was a serious question 
tu be considered and determined whether any of this par- 
ticular herd of cattle ever got as far south as the northern 
line of Colorado. If the testimony of the plaintiff, when 
carefully scrutinzed, failed to show with a reasonable degree 
of probability, that the cattle were seen at the times and 
places mentioned, then it would become much more diffi- 
cult to account for the presence of the cattle in Colorado. 
Certainly, if the plaintiff had commenced his evidence 
simply by showing that his cattle were first observed in 
Colorado after they were missed from Sheep Creek, the 
improbability of his claim would be much more apparent 
and it would be more difficult to convince the jury of his 
right to recover, but when he undertook to prove from the 
beginning, step by step, first, the situation of the cattle at 
the time he purchased them, and then their progress from 
point to point by the testimony of a particular witness at 
each point, we see at once the importance that necessarily 
attaches to the testimony of each and every witness. The 
instruction to which the attention of the Court was called 
and to which it refused to give, merely cautioned the 
jury and informed them, first, that they were not to assume 
that the statement of one witness as to a distinct fact was to 
be regarded as the corroboration of some other witness as 
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ys 
to another fact merely because it happened that two or 
more witnesses swore to one or more facts, which, when 
coupled together constituted a series or chain of testimony. 
It was important in such case to be satisfied fully as to the 
truth of the testimony oj each witness. That is, not only 
as affecting his credibility as a witness, whether he swore 
falsely or not, but whether his testimony was inconsistent 
with the testimony of other witnesses which appealed fairly 
to the good judgment and sense or belief of the jury. Now 
the testimony of Mr. Mantz was wholly uncorroborated. 
True, it was not contradicted because it belonged to that 
class of testimony which it is always difficult and some- 
times impossible successfully to contradict. The same may 
be said of the witness Howe, although there was some con- 
tradiction in respect to him. Whitney was contradicted. 
the testimony of each witness bore on its face certain signs 
which might well suggest doubt or suspicion, but the value 
of the testimony as a whole could not be arrived at until 
the means of observation and the claims to credence of 
each witness were carefully weighed. We had then, simply 
a series of witnesses stationed at different points like tele- 
graph poles, one as it were communicating with the other 
or connected by a certain thread or theory, but as we claim, 
the testimony of one witness is not a corroboration of the 
other unless you first believe that the testimony of the first 
witness is substantially true. If you believe that Mr. Howe 
was correct in his statement that cattle passed his place, 
you are prepared to believe that Mr. Yankee may have 
been correct in his statement that cattle passed his place. 
If you believe his testimony, you are in a measure prepared 
to believe the testimony of Mr. Whitney and soon. The 
testimony was ingeniously prepared and presented in such 
a way as to awaken in the minds of the jury, unconsciously, 
a disposition to believe, step by step, as the trial progressed, 
the evidence in support of the theory that the cattle did 
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come from Wyoming to Colorado. To meet this testi- 
mony, the defendant offered the testimony of witnesses 
who contradicted the evidence of Whitney. They contra- 
dicted it in a general way, and so also did they contradict 
the testimony of Johnson, Goodwin and Fallon. They 
showed by cattlemen and cow-boys; from cattle owners 
representing large herds of cattle, to the humblest cow boy 
in the lowest branch of the business, that the cattle could 
not, in any reasonable probability, at that season of the 
year, have traversed the country described, escaped the 
severities of the season and arrived in such numbers as 
claimed, in the confines of Colorado. . That was proper 
testimony. It was the only way in which the testimony of 
the plaintiff could be met. The defendant could not bring 
up a witness to swear that Mr. Howe was mistaken when 
he said he saw cattle on a certain occasion. It could not 
contradict Mr. Yankee and say that he did not see the cattle 
he alleged he saw. It could not contradict Whitney, except 
in the manner it did. It could not contradict the witness 
Fallon except by showing that if he saw cattle they might 
have been other cattle and not the particular cattle in ques- 
tion. The defendant shows as utterly and completely as it 
is possible for man to do, that if these cattle were located 
in Sheep Creek Basin at the time described by Mr. Mann; 
if they were in the condition in which trail cattle were sup- 
posed to be, they could not in the nature of things have 
traversed that country and been at the different points at 
the times stated by the different witnesses. If they got 
across that range of mountains at all, that they would have 
gone in a different direction, striking the railroad about 
eighty miles east of the point they claim.. Now the de- 
fendant was entitled to have this theory of the case fairly 
put. It was entitled to have the jury warned against the 
insidious and seductive effects of that sort of testimony on 


the part of the plaintiff. 
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The Court erred in refusing to charge the jury as fol- 
lows: “ Plaintiff claims that he became the owner of a 
herd of cattle, known as Oregon or Western cattle, by pur- 
chase, in the month of October, 1880; that the cattle were 
then held in the Territory of Wyoming; that afterwards, 
between that date and the early part of the year 1881, they 
wandered and strayed from that part of the Territory of 
Wyoming, and drifted into the State of Colorado in the 
vicinity of the ranch of one Bloomfield; that the said 
Bloomfield appropriated and converted the same, and that 
he atterwards sold and delivered said cattle to the defend- 
ant. You are instructed that it is incumbent upon the 
plaintiff to prove each and every of these facts by a prepon- 
derance of evidence in his favor. In determining these 
questions you are to consider the lateness of the season in 
which the cattle were turned out and left by the plaintiff; 
the condition of the country as regards feed at said time; 
the nature of the country which lay between them and that 
part of Colorado where it is alleged they were appropriated 
and converted by the said Bloomfield ; the difficulties to be 
overcome in traversing the range of mountains lying 
between said cattle and the said portion of Colorado; the 
severity of the season of the winter of 1880-1881; the probabil- 
ity that the cattle would travel together incompany or greatly 
scatter and disperse before reaching that part of Colorado in 
the vicinity of Bloomfield’s ranch; the probability of death 
among said cattle growing out of any of the facts here 
mentioned; and in considering these questions you are to 
inquire into the probability of the truth and correctness of 
the testimony of each and every witness who testified in 
reference to said facts or any of them, and you are to award 
to each and every witness such credence as in your judgment 
as reasonable men should be given to said witness or witnesses. 
If you believe that any of the witnesses upon the part of 
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the plaintiff have sworn wilfully to anything which is not 
true you are at liberty not only to reject that part of the 
testimony of such witnesses which you believe to be untrue, 
but all the evidence of such witnesses.” 

In the same connection as follows: ‘ You are further 
instructed that where the evidence is circumstantial only 
greater caution should be exercised in arriving at a conclu- 
sion, and where the inference arising from any circumstar- 
tial testimony is fairly met or rebutted by other evidence, 
showing such conclusion to be unfounded or extremely 
doubtful, such circumstantial evidence should be disre- 
garded.” 

In the same connection also: “If you believe that 
the evidence of the witness Whitney as to the alleged 
crossing of a large herd or drove of cattle at or near the 
junction of the Laramie and the Platte rivers in the month 
of December, 1880, was false, or if you believe that the 
testimony of the other witnesses on the part of the defend- 
ants, Allen and Gates, who claim to be present at the time 
mentioned by Whitney, is entitled to greater credence, you 
must find in favor of the defendant on that question; if 
you so find, it is incumbent upon the plaintiff to account in 
some other way and by other evidence for the belief that 
the cattle in question crossed beyond the said Laramie 
river in the direction of Colorado, and if the plaintiff has 
failed by sufficient and satisfactory evidence to otherwise 
establish the fact that his cattle crossed beyond said stream 
you must find in favor of the defendant.” 

And in the same connection: ‘If you believe that 
the testimony of the witness Howe as to the passing of 
the plaintiff’s cattle at his place; the testimony of the wit- 
ness Whitney as to the alleged crossing of the said cattle 
at the junction of the Laramie and the Platte; the testi- 
mony of the witness Johnson as to the passing of the cat- 
tle on his place on Horse Creek; the testimony of the 
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w.tness Goodwin as to having seen the cattle between his 
place and Pine Bluff, in Egbert Station; the testimony of 
the witness Fallon as to the passing of the cattle on his 
place, are each unsupported by other witnesses as to the 
particular fact to which they severally testify, you are not 
to assume that the testimony of one witness is a corrobo- 
ration of the testimony of the other, and if you believe that 
any of the witnesses named testified falsely or was wholly 
or substantially mistaken in his statement, then the chain 
of testimony on which the plaintiff bases his claim, to the 
effect that his cattle wandered or drifted into Colorado, is 
broken and his theory in that respect cannot prevail.” 

All of the foregoing requests to charge were based on 
evidence offered by the defendant, and they were pertinent 
to the issues submitted to the jury. It was contended that 
the evidence on the part of the plaintiff was not c'rcumstan- 
tial, but that it was direct and positive, and this because 
each witness testified on certain occasions he had seena 
certain number and kinds of cattle having certain brands, 
and that if such witnesses told the truth, there could be no 
doubt of the fact or facts sworn to. Coneeding that each 
witness was truthful, and that he believed that the testimony 
which he gave was true, the testimony, so far as it was pos- 
itive in its character, was simply as to general facts. Ifthe 
witmesses told the truth, it was undoubtedly true that they 
had seen numbers of cattle at the places and about the 
times mentioned, but whether they were the particular 
cattle claimed by the plaintiff and afterwards said to have 
been found in the possession of the defendant, was largelya 
matter of inference and belief, to be drawn from the certain 
and specific facts furnished by the testimony of each wit- 
ness. So much, then, of the testimony of each witness as 
amounted to the judgment or belief on his part that the 
cattle which he saw on the occasion described were the 
identical cattle in question, was of a circumstantial charac- 
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ter. For the purpose of illustrating, let us select some ab- 
stracts from the testimony of the witnesses named, in re- 
spect to the number of the cattle and their brands, and the 
circumstances under which they were seen on the various 
occasions described. 


Mantz’s testimony : . : 
Q_ Did you notice the brands on these cattle or any of 
them? A’ Yes, sir. 
Q Will you state sume of the brands? A_ I noticed 
| the bar brand. 
| Q Any other brand? A_ I noticed brands that 
belonged to different people around there, the spectacle 
brand. | : 
| © Did you notice any branded with T? A _ No, 
sir. | 
Q- About how many cattle branded with the bar did 
oe you see? A Something over 200 head of cattle. 


i © On which side was the bar? A_ Right side. 
O - Was this bar upon the rough western cattle or the 
cattle you had been accustomed to see on the range there ? 
A They were on trail cattle, that is, the western cattle. 
x x x 
~Q You saw them grazing in the basin? A Yes, sir, 
they were grazing. 
@ Did you know at that time whose cattle these 


| ld were that were branded witha bar? A _ Yes, sir. 
Q Whose were they? A _ They were said tobe Mr. 
Mann’s. 
* x * 


Q. Did you see these cattle after that? A No, sir. 
Be Q. About what time was this? A Some time the 
fore part of December. I don’t remember the date. 

Q What was the character of the weather at that 
time? A _ It was storming, and I came back home on 
account of the storm. 2 . 
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Q What was the character of the storm; was it a 
wind storm or snowing? A _ It was snow and wind. (Rec., 
page 90, folio 146.) 

Cross-Examination. 

Q Where were these bar cattle that you saw grazing 
in Sheep Creek Basin? A Twelve miles from 49 ranch, 
where I resided. 

QO How many did you see of them? A Isawa 
little over two hundred head. | 

Q_ In pursuance with the promise you had made with 
Mr. Mann, you were fulfilling that promise and looking out for 
them atthis time? A _ Yes, sir, the same as one cowman 
would for another. 

QO Did you count them up? A _ No, sir, they were 
together. 

Q Did you ride around them and look for their 
brands? A_ Yes, sir, I did. 

Q_ Did you goto more than one bunch of cattle that 
day? A No, sir, I did not. I was looking after the 
horses and saw those cattle. 

Q_ These were the only cattle you saw? A _ I saw 
cattle around, but did not goclosely. 

QO The bunch you rode areund, were they all bar 
cattle? A _ Yes, sir. 

Q Every one of them? A _ I could not swear to 
that. The best part I noticed were bar cattle. (Folio 149.) 
* * * 

Q At the time you went out for the horses, this storm 
had not come up; you went out before the storm took 
place? A_ Yes, sir. 

Q And the storm began at the time you were out? 
A Yes, sir. (Folio 150.) . . % 

Q. Did this storm, while you were out, begin in a 
severe way? A No,sir. It came gradually. 
Q Which direction? A From the west. 
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Mr. Howe’s testimony : 

Q Do you remember seeing in the fall or early 
winter of 1880 any considerable amount of cattle driving 
out of this basin eastward? A There was a good many 


‘cattle drifted through there. 


QO By yourplace? A _ Yes, sir. 

Q At what time ofthe year? A _ I could not ex- 
actly locate the date, but I think it was the latter part of 
November. : 

© What was the condition of the weather at the 
time? A _ It was pretty much storming all the time after 
the cattle came in there. It was storming a good deal. 

Q Did you at that time know that Mr. Mann, the 
plaintiff in this suit, had some cattle inthe basin? A No, 
sir, I did not. 

QO At the time you saw these cattle drifting ? A No, 
sir. 3 : 

QO Did you know where they were? A No, sir, I 
did not kffow anything about them; not being a cattleman 
I was not posted on the brands, and did not know where 
they were. | 

Q About how many do. you suppose you saw pass ? 
A I could not tell. I should think I saw altogther as 
many as a thousand head. I think there was five hundred 
in sight at onetime. That was what we judged at the 
range. There must have been that many. (Page 103, 
folio 164.) . ” . 

Q_ Did you notice the brands on those cattle? A _ I 
only noticed fresh brands. I noticed bar and T brands, a 
bar on the right side and T on the left. 

Q Was the T and bar on the same cattle? A I 
don’t remember seeing the two brands together on the same 
animals, 

_Q_ The T brand was on one lot and the bar on an- 
other? A_ Yes, sir. ( Foliv 164.) * ” 
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Q About what proportion of the catthe you saw) drift- . 
ing by your place were branded with either the bar or T? 
A Ido not know. I should think there was a good many 
more bar cattle. That is what we called them. They came 
to my stables and bothered me a good deal. My brother | 
was there at the range, and we had a good deal of trouble | 
with these cattle. (Folio 165.) ' % | 


Cross-F-xamination. 


OQ How far did.you drive the cattle south? A_ I / 
drove them about a mile from my place. . 
Q Then you turned around and went back? A Yes, 


sir. 


me. 
—e 


Q And you never saw them afterwards that you know 
of? A No, sir. 

Q Then all this talk about where the cattle would 
have gone to or did goto is merely surmise of what might 
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have happened? A _ I lost track; that is all I know. 
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Q You don’t pretend to say where they went? A 
No, sir. | 

QO You don’t pretend to say what became of them 
after that? A No, sir. 

Q In order to have followed this creek down inva 
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southerly direction they would have to have drifted across 
the storm, the storm coming from the west? A _ Yes, sir. 


Q Did the snow cover the whole ground? A 
Yes, sir. + 
(Folio 169.) . * . . 
© You don’t mean to say that there were more bar 
cattle there than other brands, but you were able to see 
this bar brand better? A We called them the bar cattle. | 
QO Was this bar brand upon them a fresh brand? A j 
It was not exactly a fresh brand. There was no hair grown 
init. It was fresh enough to see it a good distance. 
Q You can’t state whether the T was on the same 
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cattle or not? A _ I could not say positively. My impres- 
sion is that the two brands were not on the same cattle. 

QO You did not see but very few T’s? A_ Ido not 
know that I did see so many T’s. 

©: You will not undertake to say how many of the 
bar brands you saw out of the entire thousand? A _ No, 
sir. (Folio 171.) * * . 


Yankee’s testimony: 


’ 


Q Did you see any of those T cattle and bar cattle 
you have mentioned, in December, ifso, where? A Yes, 
sir, some time in the early part of December. I do not 
know as to dates. I noticed some of these T cattle and 
bar cattle, the J F cattle and quite a number of other brands 
drifting—going east—in an easterly direction. They were 
at that time in Antelope Basin, near the 10 bar ranch, 
Frank Prager’s. (Page 113, folio 1880.) - . . 
| © Can yeu give any estimate of the number of cat- 
tle you saw on those three days? A The total number 
of everything? 3 . 

Q No,those T cattle and bar cattle. A  Icould not 
do that: it would be impossible. (Folio 182.) 


Cross-Examination. 


© Have you any means now of. stating the total 
number of T cattle or bar cattle that you saw there during 
the fall or winter of 18802 A No, sir, I could not. 
| © Was ita large number or a few hundred head? 
A I could not fix any number. I sawa few hundred head 


but could not state the number as I did not count them. 


( Folio 191.) ? . * 

Q- Enumerate as best you can from your recollection 
the different brands yousaw? A_ I saw quite a number 
of 10 bar brand belonging to Frank Prager, of the kite 
brand belonging to Jack McGill; chaps brand belonging 
to Stalton; 2 bar horse shoe brand belonging to Swan Brothers; 
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the 7 K mule shoe brand belonging to Nagel of Clrey- 
enne; 49 brand belonging to Mantz & Hottel: T B brand 
belonging to Tribbin Brothers, and the Keystone brand, 
belonging to Qualey, and my own brand OXCO at that 
time; those Western brands; also T F cattle, the bar 
cattle, bar G cattle and the T cattle. 

© State as near as you can about how many head of 
cattle bearing the brands you have mentioned, you observed 
at that time, I mean the total number including all those 
brands? A _ That is difficult to estimate them all; they 
were traveling; straying. It would be very hard to estimate 
them at all. (Folio 192.) . 1 . 

Q What brand, if any, seemed to predominate? A 
I think the 2 bar horse shoe predominated. There were a 
great many there andthe probabilities are there were more 
of them than other brands. 

© About how many of them did you probably see? 
A That would be hard for me to tell what the number 
was. 

Q I merely want to know as near as you can state 
generally? A Ido not know how I can fix any amount. 
( Folio 193.) . “ " 

Q Youcannot say now any approximate as to the num- 
ber of those cattle which you saw having the T F brand or 
the T brand or the bar brand? A _ Icould not. Ihad no 
occasion to enumerate them. (Folio 195.) * * # 

© Do you remember, or have you any data by which 
you can tell the date in December that these cattle were 
drifting? A No, sir, I have not certainly, but my opinion 
is it was in the early part of December, though I would not 
say it was. I think it was somewhere from the tenth to the 
fifteenth. (Folio 197.) 

Whitney’s testimony : 

Q Did you afterwards see them gathered together at 
any point? A Yes, sir. 
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© Where? A_ At the forks of the Platte and Lara- 
mie rivers, at Fort Laramie. 

QO What numbers did you see there, in your judg- 
ment? A There was.in the neighborhood of from ten to 
twelve thousand head that gathered in the fork ot the river 


a es there. (Folio 206.) . , ‘ 
© Can you state what prevailing brand you saw 
among those cattle? A  Isawanumber of different ranch 
brands there, Mr. Kent’s, Mr. Reel’s, Teschmaker’s and De 
Billiers; also we noticed a couple of strange brands that 
nobody knew whose they were. 
Q What werethey? A _ There was a bar brand on 
the right and a T brand on the left side. 
: Q Were they on the same cattle? A No, sir, on 
different cattle. 
(Folio 206.) . . * 
di © These T and bar brands were strange brands to 


- your A _ Yes, sir. 
Q About how many cattle bearing these brands did 
you observe? A_ I should judge there was somewhere 
.in the neighborhood of 2,500. 
Q Did you know at that time whose brands they 


were put across? A _ I could not say the exact date; 
somewhere from the first to the tenth of December. 

QO Are you willing to testify positively it was not 
after the tenth of December. A I am pretty certain it 
was not after the tenth of December. 

Q Are you willing to testify that it was after the first 
of December? A_ Yes, sir. 3 

© Then yop are positive that it was between the first 
and tenth of December, 1880, that these cattle were crossed? 
A Yes, sir. ; 

( Folio 211.) * 


x% * 


were? A No, sir, I did not. (Folio 207.) * * 
Q- What day of the month was this that these cattle 
é 


Johnson’s: testimony : 

Q At that time and in that month did you observe 
any herd of cattle passing your place? A Yes, sir. There 
was quite a number of cattle passed there in the first part 
of the storm. 

Q State about what time in the month it was, or what 
month? A: It wasin December. I could not fix the date; 
somewhere between the fifth and fifteenth, along that. I 
only know from being in Cheyenne on the first of Decem- 
ber and then going out. : 

(Page 141, folio 223.) - 

© State what brands you noticed among those cattle 
that were strange to you. A_ Yes, sir; I noticed a bar 
on the right side, high up near the loin upon the back and 
a T on the left side. 

Q Dovou mean you saw these two brands on the 
same animal? A _ No, sir, I do not; at least, I did not 


* *% x 


notice it. 

Q At what time after the drift commenced did you 
notice those particular cattle? A It was some time after 
the storm commenced. 

Q They were not the first cattle that drifted past? 
A No; the first were the f H D. 

Q At that time were you familiar with the brands of 
the owners in your neighborhood and of the northwest ? 
A Iknewa good many brands. There was D Band 4 
J and cross Y. 

QO Those cattle that bore the bar brand and T brand 
belonged to what particular stock of cattle? A _ I took 
them to be western or Oregon cattle or trail cattle. 

Folio 225. 3 . sd . " 

Q State whether those particular cattle that you 
speak of bearing the bar brand were or were not mixed 
with other brandsthat you did not know the owners of? 
A There were some cattle mixed with them, J H D and 


ae ‘© sia 


—25— 


4 J and DB cattle, a few mixed in with them, but they 
were principally by themselves. 

OQ Were the T cattle mixed with the bar cattle? A 
Yes, sir. 7 * * 

Q State how many days you noticed these particu- 
lar cattle that you say kept going were drifting along 


‘ therer A_ It is a good while since, but I think they were 


several days in herds of 100 to 200, 300 or 500 in abunch, 
not all one brand, but most of that brand. 


© From the best estimate you can give at this time, 
what are you willing to say was the number of cattle that 
drifted past your place bearing those particular brands, bar 
on the right side and T on the left side? A It seemed 
to me there must have been 2,000 or 3,000 head of them 
from the number I noticed and the time they were pass- 
ing. 

( Folio 226.) 

Cross-E:xaminaton. 


Q Were you familiar with the brands of the cattle 
ranging in that locality in December, 1880? A_ I knew 
a good many of the brands in that neighborhood. I was 
familiar with them and knew the owners. 


© Had you seen a TW brand before that time in that 
vicinity? A _ I never noticed any. 


© Had you heard of one. A I had not. I donot 
think there was one in that vicinity at that time. 

OQ Have you heard since of a T brand at that time ? 
A No, sir; not in that neighborhood. | 

QO Did you know C. Wrightand Brothers? A _ No, 
sir. 

© Did you ever hear ofthem? A _ Yes, sir. 

Q. Did you ever hear of their having Oregon cattle 
in the Fall of 1880 with a T brand on the left side? A 
No, sir. 


—— 


'Q Do you know Mr. Whitcomb? A No, sir. I 
have heard the name. 

Q Did you ever see Mr. Whitcomb’s cattle? A 
Not that I know of. 

Q Don’t you know that Mr. Whitcomb was and is a 
large cattle owner upthere? A_ Yes, sir. 

Q Don’t you know that he had about 4,000 head of 
cattle in Fall of 1880 with a T onthe left side? A No, 
sir: I did not know that he was in the cattle business at 
that time. 

QO Don’t you know that his brand is a T brand on 
the left side? No, sir; I do not. 

Q Don’t you know that his cattle ranged on both 
sides of Horse Creek? No, sir; I do not. 

QO Have you not seen cattle of his with that brand 
in that vicinity since that time? A _ No, sir. 

OQ Do you pretend to say you are familiar with the 
brands of the various cattle owners whose stock range in 
that vicinity? A _ Yes, sir. 

Q And yet you do not know the T cattle of Whit- 
comb’s or the T brand of C. Wright and Brothers? A 
They do not run there. 

( Folio 229.) 

“o0dwin’s testimony : 

Q Iwill ask you whether some time in December, 
1880, you saw any considerable number of cattle drifting 
to the southward, the southeast, near your ranch or in the 
vicinity of it? A No; not near my ranch, I did not see 

any. 

| QO Did you see any in your neighborhood? A_ I 
saw some cattle there drifting, about thirty-five or forty 
miles southeast of my place. | ; 

Q Where were you at the time; where had you 
been? A Had been down to Pine Bluffs and was going 
up Pole Creek. 
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Q You were on your return home from Pine Bluffs? 
A Yes, sir; I saw the cattle in near Egbert Station on 
Pole Creek. | 

Page 153, folio 241. 

Q Can you state what numbers there were, so far as 
you observed? A The bunch of cattle I noticed there, 
I suppose there was about 2,000 head of them. 


© Over what extent of territory were they scattered 
at the time you say them? A _ They were scattered over 
a mile or two at the creek, some on the south side and 
some on the north; some were lying down, some feeding 
and some standing up. ’ eS . 

Q Can you state what the prevailing brand was? A 
A bar brand on the right side was one brand and there was 
a T brand on the left side. 

© Were those two brands on the same cattle? A 
They were on different cattle. 

Q Did you know from‘any estimate, or can you now 
approximate the number of cattle branded T and witha 
bar that you saw there? A Icould not say. There was 
between 1,500 and 2,000 to the best of my knowledge. 
The most of them were branded with these two brands, 
There were some few other brands that I noticed. . 

© Most of the cattle were branded with the bar or 
T? A Yes, sir. ( Folio 242.) 


Cross-Examtination. 


Q You think there was from two to three thousand 
head in the entire bunch? A Full three thousand head. 

© Can you estimate the number of bar cattle you 
saw there? A_ No, sir. 

© And the number of T cattle you saw there? A 
No, sir. | 

QO Were they bunched pretty close together or scat- 
tered feeding? A Scattered for a mile or so on both 


—,} 


sides of the creek. Some were feeding and some lying 


down. ‘(Folio 249.) 


Fallon’s testimony : 
Q What was the character of the weather at the 


time? A From the 18th to the 2Ist (meaning December) 
I think was stormy weather. During the stormy weather, 
between three thousand and four thousand head passed I 
should judge. 

Q Did you notice any strange cattle among them ? 
A I did. 

QO What were they? A One was a T brand on the 
left side and the other was a bar brand on the right side. 

* * * 

Q Of this brand T and bar, I will ask you to state, 
as near as you can estimate at this time, the number of 
cattle passing your place in December? A _ I was inclined 
to believe that I saw from 1,500 to 2,500 head of that 
brand. 

QO Ofthe two several brands you mean? A_ Yes, 
sir. ( Folio 256.) 

Cross-Examination. 

Q Were those various brands of cattle all mixed in 
together pretty well or did they go through in bunches ? 
A Our range cattle were pretty well mixed. That is, the 
native range cattle were pretty well mixed, the different 
brands were mixed up. 

QO Did the T cattle go by themselves, A They 
appeared to go in a body by themselves. 

© Did the bar cattle go by themselves? A_ I 
thought the bar and T were mixed. 

Q Not mixed with the other cattle? A Well,there 
was a kind of mixture. These western cattle appeared to 
keep more in a body together. 

Q How did you estimate that you saw between 1,500 
and 2,000 of these cattle? A I guessed at it. 
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Q How many of these cattle did you see in any one 
bunch? A _ I can’t say that I saw them in different 
bunches. They seemed to be going along in a continuous 
stream. 
© How many days were the bar cattle and T cattle 
in passing your place? A_ I could not answer that ques- 


tion, I don’t think. (Folio 266.) 


Corthell’s testimony for the defendant. 


Q Are you acquainted with the country around about 
Howe’s ranch and what is known as Sheep Creek Basin? 
A Yes, sir. 

Q When did you first become acquainted with that 
section of the country? A During the summer and fall 
of 1880. 

Q When did you leave that section of the country ? 
A On the eighteenth of March, 1881. 


© What was your business at the Howe’s ranch at 
the time that you speak of? A _ I was working on the 
ranch for him. ( Folio 371.) 1” = - 

QO What is the character of the country between 
Sheep Creek Basin and Howe’s ranch? A_ It is moun- 
tainous and broken. 

Q What is the character of the country to the east 
of Howe's ranch? A The same as the country to the 
west of it. It is mountainous and covered with patches of 
timber in places, some fallen timber. " . 

Q What was the character of the winter in 1881 in 
that section of the country? A It was a very severe 
winter; an unusually severe winter. 

© What time in the fall did it begin to storm in that 
section of the country? A The first snow storm was on 
the twenty-fifth of September, I think. 

© When was the next snow storm? A _  Some- 
where from the fifth to the tenth of October. 


rye > eee 2 c* ~ 
= ehhere SN ae Sea 2 
PEEP Oe eee 


—30— 


Q State when the next snow storm occurred aftér 
that? A Ithink on the sixteenth of October. 


Q And whenthe next? A _ It kept storming after 
that at intervals of five or six days until about the tenth of 
November and then the weather got very bad, and I sup- 
pose from that time on to November and December and 
January and February, it stormed two-thirds of the time in 
the mountains there. 

Q Who was running and operating the stage line 
that ran from Rock Creek to Howe’s ranch? A_ Patrick 
Brothers, : 

© You may state whether or not they had any 
difficulty in operating that stage line during that winter ? 
A They had a great deal of difficulty in getting the.mail 
through at all, and especially in getting through with 
wagons or sleighs. 

QO What was thetrouble? A The snow fell to such 
a great depth and drifted so badly that it was almost im- 
possible to get through there. (Folio 372.) * . 


Q Iwish you would explain what time there first 
began to be trouble about snows in that section of the 
country, in getting through that country? A I cannot 
recollect the exact date when the stage was first blockaded, 
but about the tenth of November. We had a storm that 
kept them from coming through with wagons or sleighs 
for about a week. They got through two or three times 
during that time on horseback, I believe. 


( Folio 374.) ¥ “§ - 


QO Are you acquainted with Mr. Mann? A_ Yes, 


sir, 

QO Where did you first meet Mr. Mann? A _ At 
Howe’s ranch. | 

© You were present in the court room and heard 
the deposition read of Mr. Howe? A_ Yes, sir. 
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© Was the Mr. Howe, whose deposition was read, 
the party you speak of staying with at Howe’s ranch? A 
Yes, sir. 

© Is heacousinof yours? A _ Yes. 

Q Are youthe young man he referred to who helped 
him drive the cattle away from the barn? A _ I suppose 
Iam. Iamthe only one, except his brother, who was there 
then. 

Q State to the jury whether or not there were any 
cattle drifted into Howe’s ranch during the fall of 1880? 
A There was. 

.Q State when that occurred. A A considerable band 
had drifted in there during the latter part of the fall. Came 
in somewhere from the sixteenth to twentieth of October. 

Q About how many cattle came in there? A_ I 
should think from a thousand to fifteen hundred head. 

Q What was the occasion of their coming there? A 
There was a snow storm from the west. 

Q Where did these cattle come from apparently? A 
They were coming, when I saw them, from the direction of 
Sheep Creek Basin ? 

© And you say that was from the sixteenth to the 
twentieth of October? A _ Yes, sir. 

QO About fifteen hundred head? A _ Yes, sir. 

QO Where did these cattle stop, or where were they 
when you sawthem? <A _ They were just coming through 
the pass that leads from Howe’s ranch west to Sheep Creek 
Basin, about a one-half mile from the ranch, when I first 
saw them. 

QO. Did these cattle stop about Howe’s ranch? A 
My recollection is that they hung around the ranch for sev- 
eral days. 

Q Do you know of their being driven away from the 
ranch? A _ Yes, we drove them away frequently to keep 
them away from the hay-stacks. 
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Q <Who do you mean by we? A Mr. Howe and 
myself. (Folio 376.) 6: . , 

QO What were those cattle branded? A _ Iam not 
positive as to the brand, but my impression is they were 
branded bar G. 

Q Do you know who claimed the bar G cattle? A 
Coe and Carter claimed the brand. | 

Q Do you know whether Mr. Mann had any connec- 
tion with the bar Gcattle? A _ I do not know. 

Q Do you recollect of any cattle that you mention 
there at this time being branded in any other manner than 
the bar G? A_ I don’t remember noticing any other 
brand. 

Q ExceptthebarG? A_ Yes. 

Q You say that you met Mr. Mann at Howe’s ranch? 
A Yes, sir. 

Q When did you meet himthere? A_ I think it 
was a few days before the holidays, but how long I cannot 
tell. 

Q Inthe month of December that would be? A 
Yes, sir, some time before the 25th. ” * 

© State who, if anybody, was with him? A There 
was a man named Coppick, if I remember rightly. (Folio 
378.) eo . 

Q Now, what became of those cattle that you speak 
of, that drifted over into that country about the sixteenth 
of October? A_ I don’t know where the main bunch went. 
There were perhaps from one hundred to two hundred head 
that stayed around there the greater portion of the winter, 
or at least until I went away, and a great many of them died 
on the range. (Folio 379.) 

QO Now, sir, after the sixteenth or twentieth of Octo- 
ber, did any cattle drift into Howe’s ranch? A_ [think 
not. I don’t recollect of seeing any considerable number 
of cattle, except those that were in there, after that. 
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Q What would have been the condition of the coun- 
try from the Sheep Creek Basin to Howe’s ranch after the 
tenth of November? A The snow was very deep in there 
after that time. 

Q Was it continually stormy from that time on until 


‘you left the ranch, on and off? A Yes, sir. 


Q Was the snow all over the country there? A 
Yes, sir. 

-~Thomasson’s testimony : 

{Folio 388.) 

© Are you acquainted with the country that lies be- 
tween Fort Laramie and Laramie Peak? A_ Yes, sir. 

Q Are you acquainted with the country to the west 
of the Black Hills Range in what is known as Sheep Creek 
Basin and the Medicine Bow country? A_ Yes, sir. I 
have been in there some. 

© Have you ridden and taken care of cattle all over 
these countries I have spoken of? A _ I have not worked 
very much in Sheep Creek and Medicine Bow country, be- 
cause at that time I had foremen working under me and I 
was superintendent. 

QO Where were you in the fall of 1880 and what were 
you engaged at? A Iwas managing the Swan interest 
in the cattle business. 

Q You may state whether you were in the country 
known as Sheep Creek country inthe fall of 1880? A _ I 
was in that vicinity, yes. 

© You may state what your business Was there? A 
I branded some cattle at that time called the Coe and Car- 
ter Pens on the Little Medicine. 

Q How far is that from Sheep Creek Basin? A_ I 
should judge three or four miles from there into the 
basin. 

© You may state whether you know a firm known as 
Schlagel & Jordan? A_ Ido. 


Q Where did you first meet them? A_ I met them 
south of Sheep Creek in 1880. | 

Q You may state what their business was there at 
that time, if you know. A They hada bunch of cattle 
there at that time. 

Q Do you know where these cattle had come from ? 
A They came from the west. 

QO Were they trail cattle? A Yes, sir; known as 
trail cattle. 

© About what time did you see these cattle? A _ I 
think it was some time in the month of October, 1880. 

Q Do you know about how long the cattle had been 
in that section? A _ I think only a few days when I saw 
them. 

Q Did you examine these cattle? A I drove through 
them. 

Q State the circumstances which caused you to do 
that? A Iwent upthere to look at the cattle for the 
purpose of buying them and drove through them and con- 
cluded I did not want to buy. 

Q Who were you buying them for? A For Swan 
and myself. 

© State what was the condition of the Schlagel and 
Jordan cattle at the time of the examination that you speak 
of? A _ The cattle were thin when I looked at them. 

QO Were they verythin? A They were thin cattle. 
I considered them too thin, that I didn’t want to buv 
them. ® 

(Folios 189-90.) +5 

QO How did the cattle you saw, the Schlagel & Jordan 
cattle, compare with the cattle that were ranging in that 
section of the country? A Well, as a matter of course 
they were thinner cattle than the range cattle. 

Q_ Did you ever see the cattle after that time. A_ I 


never did. 
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© State what was the character of the winter of 
1880-81? A Well, we had a pretty severe winter. I was 
not off in that locality that winter at all. There was con- 
siderable snow there, from what I learned. 

(Folio 291.) . ° ¥ 

© What is the general character of the country be- 
tween Sheep Creek Basin and Howe’s ranch? A _ It is 
kind of mountainous country, 

Q Is it very mountainous? A Well, considerable 
so. Laramie Peak lies right east of Howe’s ranch. 

© What is the character of the country that lies 
to the south of Howe’s ranch? A_ That is a broken, 
mountainous country. 

(Folio 393.) ” . 8 

Q What is the character of the country where these 
two rivers (Laramie and North Platte) join or unite? A 
It is a valley. 

© Do they form a delta there or narrow strip of 
country between them? A A kind of V shape. 

© Are there a great many cattle ranging about the 
country above the Laramie, I mean above the point where 
it empties into the North Platte? A Yes, sir; a go@d 
many cattle range in that country. 

Q Do you know a ranch there owned by Mr, Kent ? 
A Yes. 

@ Do you know of a herd of cattle that ever range 
there in 1880, known as the Kent herd of cattle? A 
I do. 

Q What was the brand of the cattle known as Kent 
cattle? A Cross T( ). 

Q What was about the space about those two lines? 
A Idon’t suppose more than an inch. 

( Folio 395.) . * 

QO Did you hear read the deposition of Mr. Whitney ? 
A I heard some of it, yes. 
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© As to the crossing of the cattle at the junction.of 
the two rivers? A I heard the deposition read but I 
don’t remember now as to where he said they crossed. 

Q These cattle you speak of, the Kent cattle, would 
drift in a storm of that kind into the junction of the two 
rivers? A Would drift east, between the North and Big 
Laramie river. | 

QO If cattle had crossed that had gathered at the junc- 
tion of the two rivers and were on the north side of the 
Laramie, were crossed over the Laramie river at the time 
when there was a storm from the north or northwest, where 
would these cattle naturally go after having crossed across 
the river? A These cattle would naturally drift down the 
country after crossing the Laramie river down into Goshen’s 
Hole. 

QO Where is the Goshen Hole country known by that 
name located as to the junction of those two rivers, what 
direction? A Well, it is a little southeast I should think, 
from the junction. 

Q You say they would naturally drift in what is 
known as the Goshen Hole country? A_ Yes. 

*" QO What is the extent of the country known as 
Goshen Hole country? <A_ I suppose it is twenty-five 
miles north and south and fifteen miles east and west, a 
kind of basin there, Goshen’s Hole. 

Q Will you describe to the jury the boundary of the 
country to the south and west of what is known as the 
Goshen Hole country, what designates the beginning of it? 
A A ridge of bluffs and rocks on the south and the 
west, the Goshen Hole. 

Q State where that ridge of rocks commences, say 
after you have crossed the Laramie at the junction of the 
North Platte? A Well, it isa broken country until-.you 
get over ontothe head of Cherry Creek, just rolling hills, 
then south of Cherry Creek is a rocky bluff, a portion of 


it is, and a portion of it is rolling prarie and still south of 
Box Elder is a rocky bluff and south of Lone Tree isa 
rolling prairie that comes on around into Horse Creek. 
That is what I call Goshen’s Hole; that is the bluff that 


surrounds. 
QO If cattle were drifting in because of a storm from 


the west or northwest and would drift into Goshen’s Hole, 
where would they naturally drift from that place if they 
drifted out of Goshen’s Hole. A They weuld naturally 
drift over on the Pumpkin Seed Creek. 

Q At what point would they leave what is known as 
the Goshen Hole country if they were drifting before a 
storm from the west or northwest. A I don’t know where 
they would naturally leave the hole. 

© You say they would drift over to Pumpkin Creek, 
that isnot in Goshen Hole? A No,sir, They wold go 
between Horse Creek and the head of Pumpkin Creek. 

© Is it not a fact that there is an opening northwest 
of the headwaters of Pumpkin Creek, where cattle would 
drift if they were driven out of it? A Yes, sir. 

Q Now what is the extent of that opening? A The 
cattle can cross in that opening for twenty miles. That 
forms a kind of basin, a kind of ridge running from Scott’s 


Bluff’s. 


Q Do you know where the ranch is known as John- 
son’s ranch, where he kept his horses? A_ Ido not. 

Q Did you hear Mr. Johnson testify? A _ I did. 

QO How far east of a line drawn north from Cheyenne 
would it be to the head of Pumpkin Creek? A_ A straight 


line north. 
© How far would it be east of the line to the head 


of Pumpkin Creek? A _ I suppose about forty miles or 
fifty. 


Q Do you know where the ranch of Mr. Goodwin 
is? A I know where he used to have a ranch on Horse 


Creek. 
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QO. Did he have a ranch there in 1880? A I Don't 
remember. 

Q Doyou know what used to be hisranch? I know, 
but I dont remember when he went there at all. 

© If cattle were to cross the Laramie River at the 
junction of the Platte would drift from there into Goshen 
Hole, would they, in case of a storm from the west or 
northwest, drift into the section of country where Good- 
win’s ranch is, incase of storm from the west or northwest ? 
A Crossing at the junction of those rivers. 

Q If they were crossed at the junction of the two 
rivers and passed from there to Goshen Hole? A_ I don’t 
think they would. 

© You say they would drift to Pumpkin Creek? A 
Yes, sir, 

Q That would be about forty miles east of the Good- 
win ranch? A_ It would be further than that. 

QO How far would that be east of the Goodwin ranch ? 
A_ I should think seventy-five miles. It is only guess 
work with me, 

© State why the cattle would not drift into the section 
of country where Goodwin’s ranch is? A _ Because they 
are still further east of Goodwin’s ranch and the storm 
coming from the north and west would naturally drive 
them the other way I should think. 

© In coming from the crossing mentioned as the 
junction of the two rivers, to Goodwin’s ranch, would not 
they encounter heavy bluffs? A They would come 
in contact with bluffs and broken prairie just the same as 
there is from the junction of the river south. 

QO If the cattle were to drift from the Goshen Hole 
into what you call the Pumpkin Creek country, where would 
they naturally drift from there? A _ I should think they 
would natuarlly drift from there east, right down Pumpkin 
Creek. 


© About where did they strike the Union Pacific rail- 
way if at all? A If they continue drifting from the 
Goshen Hole down to Pumpkin Creek and in that direc- 
tion they would strike the Union Pacific railway at Lodge 
_ Pole or between Lodge Pole Station and Denver Junction. 

© How far would that be east of Cheyenne? A 
That would be about 140 miles. 

( Folio 395-398.) 

Allen’s testimony : 

Q Were you present at the crossing of any cattle in 
the month of December, 1880, over the Laramie river ? 
A Iwas; yes, sir. 

Q Was Mr. Whitney present? A _ Yes, sir. 

Q Do you know what days in the month of Decem- 
ber the cattle were crossed. A _ I could not give the day. 
I could tell within a few days. 

© As near as youcan, statethetime. A Fromthe 
sixth to the twelfth; that is as near as I can get at it; we 
were there on the fourteenth. 

Q You had finished on the fourteenth? A We 
were there. Some gentleman had some business to attend 
to and made their drives accordingly to get there. 

© Where did you begin crossing those cattle? A 
We camped at the ranch known as the B P ranch,a dis- 
tance, I believe, of five or six miles from Fort Laramie up 
the Laramie River? The first drive was made from the 
B P ranch or in the vicinity of the B P ranch down to the 
forks, which was five or six miles. A crossing was made 
at the Government Bridge; just below the bridge a few 
feet. 

© Was that the first crossing? A_ Yes, sir. 

Q How many cattle in all were crossed at that time? 
A I should guess four to six hundred at that crossing. 

© About how many men were in that outfit crossing 
those cattle? A  Icould not tell exactly. I think there 
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were something like nine, ten or eleven of us; something 
like that. 

QO Under whose command were these men? There 
was one particular time when it lay between Gunnell and 
Sylvester Sherman. 

Q Who was Sylvester Sherman? A_ He was fore- 
man of the H R outfit, Laramie River. 

© And Enoch Gunnell? A He was foreman of 


the cross T outfit on Laramie river also. 


Q Did you see the cattle that were crossed near this_ 


bridge? A_ I helped cross them. 

QO State what cattle they were that you crossed 
there? A I can state the majority of them: H R 
cattle crossed it, Duck Bar cattle, a few diamond A cattle, 
BP cattle, Scissor, PC, JS C a few head of the brand 
called the Hog I cattle, Italic H, various other little brands 
which I cannot cail to mind now. The bulk of the cattle 
were Duck Bar, H R, and Cross T. 

Q What were the others you mentioned? A The 
Duck Bar was located at Cottonwood Creek. 

QO Not itemizing each brand, but as to about locality 
whether they were in that locality or not. A Those that 
crossed were in the locality between the two rivers. 

© As to the ranches of these various brands you 
crossed there? A They belonged right there within a 
few miles, twenty-five or thirty. 

Q Were there any strange cattle inthe bunch? A I 
saw a few head, I could not state how many; very few 
cattle that I did not know at the time whom they belonged 
to, although I heard several times, but I disremember. 

Q Do youremember the brand? A _ I remember a 
brand or part of the brand. 

Q What was it? A KOK. 

© Did you see any other strange cattle in that 
bunch? A_ I did not that I know of. 


© Was there any other strange cattle in that bunch ? 
A I could not say. I did’nt see any. 

© When did you make the next crossing and where ? 
A The next crossing was made on the following day from 
the time we made this crossing at the bridge, at a point 
about above the B. P. ranch, as near as I can recollect. 

Q Who made this crossing? A The same parties. 

Q Was Mr. Whitney present at this crossing? A 
Yes, sir. 

© How many cattle did you cross on that occasion ? 
A Say from 2,500 to 3,000 head at that crossing, something 
like that. 

(Folios 434-436.) 

Q Now you may state what brands were crossed at 
the second crossing ? A The same as was crossed at the 


* * x 


other crossing. 

Q Did you find any strange cattle in the second cross- 
ing? A Nothing more than what I speak of. ~ do not 
know just what crossing, or whether I saw a few head at 
each crossing or not of the K O K eattle. They hada tally 
bar on the left shoulder. 

Q What was it? A _ I cali it a tally bar. I don't 
remember whether it belongs to the bar brand or put on 
there when the cattle were turned over or what. " 

© From the examination you made of this bunch, 
with the purpose of your examination, state whether or not 
if there had been other strange cattle in that bunch you 
would or would not have noticed them. A_ If there had 
been any number I surely think | would have seen them. 

Q Were there any Oregon or Western cattle in this 
bunch? A _ Not that I know of; no, sir. 

(Folio 437.) . . . 

Q State whether or not you saw any cattle at that 
crossing or at the first crossing with a bar on the right side? 


A I did not. 
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QO Did you not see any cattle at that crossing with,T 
on the left side? A No, sir, not plain T. : 

Q_ Did you see anything like a T, and if so, state what 
it was? A I saw the cross T, the nearest a T I have 
seen. 

OQ State whether there is any marked difference be- 
tween a crossed T and ordinary T? A Across T has a 
double bar, a bar at the top forming the T and one exactly 
like it underneath, about an inch and a half underneath. 


Q Have you ever seen any of these animals where 
the bars run together forming a blot? A Oh, yes. 


QO Is there or not any difference in the appearance of 
the brand upon an animal at that season of the year than at 
other seasons of the year? A _ A difference in the way of 
a brand shows at different seasons of the year. 


QO Whaat is the occasion of that difference? A The 
hair being long sometimes, animals being very thin, some 
times being dimly put on. 

Q Is it or not more difficult to see a brand at that 
season of the year than it ts at any other. A_ It is 
more difficult to see a brand at that season of the year 
than it is in the summer when they shed off. * ss 

QO Where was the next crossing that you made on 
the Laramie? A Ata point about ten miles, I should 

judge, above the Post at the school house. 
| Q How many cattle did you cross at that place? A 
Probably 2,000 or 2,500. 

QO Was Mr. Whitney present at that crossing? A 
Yes, sir. 

QO. What cattle did you cross at that place? A Just 
the same class of cattle we crossed at the other two cross- 
ings, the brands I have already mentioned. 


Q Did you see any strange cattle there? A No, 
sir; not that I recollect of, without it was some of these K 


ee ee 


O K cattle. We may have seen two or three head there. 
I saw these cattle on that trip. 

Q Did you see any cattle at the third crossing with 
this bar on them, on the right side? A No, sir 

Q Or with T on the left side? A No, sir. 

Q This crossing at the school house, when did it take 
place? <A _ It took place the third day. 

Q When did you make the next crossing? A The 
fourth day. 

QO Where? A_ At Gordon’s bridge. 

Q How many did you cross at that place? A Well, 
sir, I think about fifty or sixty head. 


QO What cattle were they that you crossed there? A 
The same as I crossed before. I believe there were prob- 
ably a few brands that were not in the little bunch of cattle. 
The little bunch gathered between the forks of the two. 
Laramie rivers. | 

© Any strange brands in that bunch? A None 
that I saw. 

© Any Oregon trail cattle in that bunch? A _ No, 
sir, I think not. 

OQ Now, had any cattle been crossed over the Lara- 
mie River prior to the date you testified to? A Nonethat 
I know of. If they were, they were crossed by private 
parties. It was not known among cowmen. 


( Folio 440.) " . * 


Yate’s Testimony: 


Q Do you know Mr. J. M. Whitney? A_ Yer, sir; 
I know him. | 

Q. Did you hear his deposition read in this case? A 
No, sir. 

Q Was he present at the crossing of the cattle? A 
I could not say that he was at the time of the crossing, but 
he was there in the outfit. 
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Q Do you remember Mr. Allen being present at that 
time? A Iremember Mr. Allen being down in that outfit. 
I remember distinctly the last crossing made there, and I 
remember Mr. Whitney being there, and his horse gave out 
with him. 

Q Where did you make the first crossing? A _ It 
was known as Laramie bridge. 

Q How many cattle did you cross there? A Well, 
sir, I would not say positive, but not over a thousand 
head. 7 
Q Do you remember the brands on those cattle? A 
I could not say that I remember all the brands. I was 
familiar with most of the cattle that crossed there, though. 

© Do you remember seeing any strange brands in 
the cattle that were there crossed? A No, sir; I can’t say 
that I did. ; 

Q Did you see any cattle crossed at that time that 
were Oregon trail cattle? A No, sir; no Oregon trail 
cattle. 

Q About what time was it that you crossed the cat- 
tle at the Laramie bridge? A You mean in the month? 

QO Yes. A_ I could not tell you, no more than I] 
know it was before the holidays. 

Q Do you know what month itwas? A December. 
That is all I know. It was before the holidays, and I don’t 
know anything more about it. I could not state anything 
nearer to it than that; but I know it was before the holli- 
days. 

Q When did you make another crossing? A The 
crossing at the B P ranch. 

Q When did you make that? A _ The second day’s 
crossing. 

Q Were they crossed just at the B Pranch? A 
No, sir; just about a mile from there. 
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© How many cattle did you cross that time? A 
Between 2,000 and 2,500 head; not exceeding 2,500. 

Q Were there any Oregon trail cattle in that bunch 
of cattle? A There might have been a few, but there 
was no great number, or I would have noticed them. 

© Did you notice any? A _ No, sir; I did not see 
one. 

© Did you see any strange brands upon the cattle 
that were there crossed? A_ No, sir. 

Q Did you make the next crossing there on the next 
trip? A The next crossing we made at the school house. 
It is known as the school house. It is all fenced up now. 
We crossed it between Battlehoon’s ranch and the school 
house, at the bend in the river. 

Q How long after the crossing at the B P ranch? A 
The next day. 

© How many did you crossthere? A Not exceed- 
ing 2,500. 

QO Were there any Oregon trail cattle in the bunch ? 
A Not that I know. 

Q Any strange cattle in that bunch? A _ Not that 
I know. | 

© Then where did you make the next crossing? A 


At Gordon’s. 

© And how many cattle did you cross there? A 
A very few head. : 

© Did you notice any strange cattle in that bunch ? 
A No, sir. 

© Or were there any Oregon trail cattle in that bunch? 
A No. 


Q Now, at any of these crossings, did you see any 
cattle with bar on the right side? A No, sir; I did not. 


Q_ Did you see any cattle with T on the left side? 
A No, not a straight T, 3 
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Q- Did you see anything like it? A There was a 
cross T, if 

Q Now, I will get you to state whether you gave 
these cattle that were crossed any particular attention; to 
look at the brands and see what cattle they were? A No 
more than this: Just as a man is working for another, he 
notices cattle going over at that time of the year. 


Q For what purpose? A_ I noticed them most par- 
ticularly to see after shipping ; watching the class of cat- 
tle. 

Q Now, from the examination you gave of each 
bunch crossed, state whether or not if there had been any 
Oregon cattle—trail cattle—in any of these bunches you 
would have seen them? A _ I could not say ; there might 
have been a few head in and me not notice. 


Q Supposing there had been 1,500 or 2,000 head? 
A I would have seen them, some of them, anyhow. 


Q Did you see any sucha bunch? A No, sir. 


Q Was any sucha bunch crossed? A Not to my 
knowledge. 


Q Had there been any crossing over Laramie River 
prior to the crossing of the bridge? A Not that I know 
or heard of. 

Q Were cattle crossed over the Laramie bridge after 
the crossing you have described? A Do you mean the 
same one ? 


QO Yes. A Not to my knowledge. 


© Were there later in the season? A In February 
they were crossing again. 


QO Not before February? A _ No, sir; I think it 
was February; made three crossings in February and 


March. 
Record, page 297, folios 452-455. 
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Gilchrist’s testimony : 3 

Q Do you know the road running from Rock Creek 
north to Fetterman? A _ I do. 

© Sheep Creek Basin? A _ I have never been in 
the basin; I have been on Sheep Creek. : 

Q And the country lying to the east of Sheep Creek 
Basin and between that and the plains, is that what I under- 
stand to be the Black Hills Range? A That is part of it. 

QO Are you acquainted with that portion of the Black 
Hills Range? A_ I have crossed there from the road to 
Sheep Creek. 

Q Were any of your cattle ranging in that locality at 
any time? A_ Ihave had cattle ranging on Bates Creek 
west of Sheep Creek. 

Q In Black Hills Range? A My cattle ranging in 
the Black Hills Range was south of the Laramie Peak 
principally, except those on Bates Creek or Bates Hole. 

© Have you ridden over the conntry to the eastward 
or southward of Laramie Peak? A_ I have. 

QQ Describe to the jury the character of that country? 
A East of the peak ? 

QO East and southeast of the peak. A _ It isa very 
rough country there in the mountains. % 

Q Do you know the country lying to the eastward 
of the wagon road to Fetterman? A_ Ido some. 

Q Look at this map. Do you know where Howe's 
ranchis? A_ Ido. 

Q What is it usualy called? A_ Forty-nine mile 
ranch. 

Q On what road is it located? A Onthe Fetterman 
road; Rock Creek to Fetterman. : 

Q Do you know the Yankee ranch? A_ Ido. 

Q In what direction from the 49 mile ranch? A 


About south. | 
Q How far? A _ Ten or twelve miles. 


QO Have you been over the country lying eastward 
of the Howe ranch? A_ I never rode over the country ; 
it is very rough. 

Q Have you ever been into it or any portion of it? 
A No; never into that part of it, except along the road; 
it is a very rough country. 

© You stated you have been over this portion of the 
country lying eastward of the Yankee ranch? A_ I have 
been along the valley where the road runs through. 


© Are you sufficiently well acquainted with this por- 
tion to state whether or not it is possible for cattle to drift 
through it? A Jtisavery rough country; when snow 
is on it, it is really impossible for cattle to drift through. 


© With reference to the country lying eastward of 
the Howe ranch and down Horse-Shoe Creek, and in that 
vicinity, are you well enough acquainted with that portion 
of the country to say whether cattle could drift through ? 
A Nothing more than the observation as I went along the 
road to Fetterman; it is a very rough country; I have 


never ridden over that country. e . 


© Have you ever been over the Collins cut-off? <A 
I have. 

Q Wat is the character of that country? A_ It is 
a very rough country. 


Q_ Will you state whether or not it is possible for cat- 
tle to drift over that route? A Cattle can be driven over 
that route. 

Q After a fall of sixteen inches of snow or there- 
abouts, would it or not be possible for cattle to drift over 
that road? A _ Ithink the cattle would not drift over it 
after a fall of snow. 

Q Is it possible for cattle, after a snow sixteen or 
seventeen inches? A _ It seems to me it is impossible, for 
cattle would not drift over it. 
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QO Why isitimpossible? A There area great many 
holes in that road and snow would drift. 

© Have you been in the Collins cut-off; do you 
know of any trail from the Collins cut-off northward, east 
of Laramie Park? A _ There is atrail. 

© Have you been over that trail? A I have trav- 
eled part of it.« 

Q How far north have you been on it? A I came 
in on that trail south of the Peak on one occasion and 


north of the North Laramie River. 


Q Which way did you travel upon it. A South; 
towards the North Laramie. 

Q What is the character over which you went? A 
It is a very rough country. ° 5 . 

© After a fail of sixteen inches of snow, would that 
trial be passable or not for cattle drifting? A I donot 


think they would drift very much after such a fall of snow. 


© Could they get‘through there? A Not very 
easily. ; 

Q Why couldthey not? A There area great many 
deep gulches there that the snow would drift in. 

Q State whether or not it is possible for cattle to drift 
down the North Laramie River. A They .cannot; it is 
impossible. 

Q Why? A _ It is a very deep canyon and the rocks 
and precipices on each side of it. ° * 3 

Q What is the character of that portion of the coun- 
try through which you gathered cattle? A Avery rough 
country, indeed. 

Q Doyou know the altitude of these hills? A _ not 
exactly. 

Q Did you ever make any test of their altitude? A 
I have tested it with a barometer on the south side of the 


main Laramie on the head-.of Bluegrass Creek. 
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Q How did those hills compare in height with those 
to the northward? A _ The Bluegrass hills are not so high 
as those to the northward. 

Q What is the height of the Bluegrass hills? A 
Between 8,000 and 9,000 feet. 

© Abovesea level? A_ Yes, sir. 

Q Do you know the elevation of the garamie plains ? 
A About 7,000 feet. 

Q What is the lowest pass in the Black Hills range? 
A I believe the lowest pass is where the Union Pacific 
crosses there. 

Q What is the elevation there? A _ A little over 
8,000 feet. 

Q Were you acquainted with the winter of 1881. A 
I was somewhat. 

©Q What was the character of that winter? <A 
Among the stockmen it was supposed to be a very bad 
winter. 

Q When did it begin? A _ Very early. 

Record, page 490, folios 733 to 737. " 

QO State if you know, what are the habits of trail 
cattle in reference to drifting and keeping together—a herd 
of cattle that is turned out upon a new range? A_ The 
cattle generally scatter all over the range when turned out. 

Q What is their habit in reference to keeping to- 
gether on the drift? A In one body? 

QO Yes. A I do not believe they go in any one 
body. Cattle will mix with whatever they come in contact 
with on the range—other cattle. Some will drop in and 
some cattle that have been drifting will drop out; that is 
my experience, : 

( Folio 74.) ' “s . 

QO From your knowledge of that section of the coun- 
try, state whether or not in a northwest storm sufficient to 
drift cattle across the place I have indicated they would 
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leave Goshen’s Hole at the east and drift down this table 
land? A_ I think they would drift into Goshen’s Hole. 

Q Are you acquainted with the plaintiff in this suit, 
Mr. Mann; how long have you known him? A_ Since 
the winter of 1882. 

QO Did you have a conversatidén with him in January 
at the Inter Ocean Hotel as to these cattle in the winter of 
1882? A_ I had. 

Q State what it was. A Mr. Mann was telling me 
about turning out this bunch of cattle on Sheep Creek and 
he had been unsuccessful in gathering them, but he thought 
he had found where the cattle were then; that some parties 
that he had confidence in, had seen them crossing the 
North Platte River at or near the mouth of La Fontaine, 
and that he had been informed that the greater bulk of them 
were on the Dry Cheyenne and the cattle that had not 
crossed the North Platte he thought were in Goshen’s 
Hole and had drifted down on the south side of the North 
Platte River. 3 

© Did he say anything where he had last seen his 
cattle? A He said he had last seen the cattle on the 
head of La Fontaine crcssing from the head of Sheep 
Creek. 

QO Did he state when that was? A _ In the winter 
of 1880; he had seen them there when they were new 
turned out. 

Mr. Sturgis’ Testimony: 

Q Where do you reside? A In Cheyenne, Wyom- 
ing. 

© How long have you resided there? A_ Since 
March, 1875. 

Q What has been your business and is your busi-— 
ness? A_ Raising cattle. [I am also engaged in bank- 
ing, and I am the Secretary of the Stock Association of 


Wyoming. 
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QO Where is your cattle ranch? A_ I have three 
cattle ranches, one in Goshen’s Hole on the south side of 
the North Platte River; one on the Dry Cheyenne, and 
one in the Big Horse country, on the west side of the 
Buck Horn Mountains. 

QO How long have you ranged cattle in the Goshen 
Hole country? A_ Since August, 1883. 


Q Are you personally acquainted with that country ? 
A Iam. 

QO How extensively have you been over it? A_ I 
know every portion of it intimately, having worked on the 


range there for several years with my cattle. 


QO Do you know a ranch on the Laramie River 
known as the B P ranch or the Six mile ranch? A _ Six 
miles above Fort Laramie ? 

QO Yes. A I have been there, but I know the loca- 
tion of it. 

© Have you ever been over the country or any por- 
tion between that ranch and the Goshen’s Hole? A Yes. 

Q Are you acquainted with the country lying to the 
southerly and southeasterly of Goshen’s Hole? A_ Yes; 
the whole of it. 

Q Are you acquainted with the country between 
Goshen’s Hole and the Chugwater? A Yes; Iam. 


Q State from your knowlege of cattle where they 
would go if crossed at the 6-mile ranh in a storm coming 
trom the west and north sufficient to drift cattle? A They 


must go into Gothen’s Hole. 


QO How would they get out of Goshen’s Hole, and 
where? A_ There is only one exit from Goshen’s Hole 
which is sutable for cattle, and that is the southeastern 
portion and is a gap between Bear Creek Mountain and 
Horse Creek Mountain of perhaps twelve or fifteen miles in 
width. 


O What, if any obstruction lies again to the south 
of that? A That tract of country called Goshen’s Hole 
is surrounded by very precipitous bluffs on the northwest, 
west, south and southeast, and also on the extreme east, 
with the exception of the gap I have mentioned; that gap 
leads on to the head of Pumpkin Creek ; the course of that 
creek is due east ; that creek is also surrounded on the south 
side by bluffs, and cattle in passing down it must go fifteen 
or twenty miles east of the Nebraska line before the ycan 
get out to the soutward. 


© Ina north or west wind drifting out of Goshen’s 
Hole where will cattle go? A On to Pumpkin Creek ; 
the bulk of my cattle are always found in the Hole on 


Pumpkin Creek. 


Page 498, folios 744-745. 

Q Do you know where the Goodwin ranch is? A 
Yes. 

Q Inastorm blowing sufficient to drift cattle from 
the west and north state whether or not ‘cattle would 
drift from Goshen’s Hole down onto Horse Creek and in 
the vicinity of Goodwin’s ranch? A _ It would be an un- 


* * * 


heardof occurrence. 
© Are you acquainted with Mr. Johnson? A_ |] 


am not. 
© Have you ever been up the North Laramie river ? 
A Never up the north fork of the river. 


Folio 747. 
© Are you acquainted with Mr. Whitcomb of Chey- 


enne? A Iam. 

© Do you know where he ranged his cattle in 1879 
and 1880? A_ Ido. 

Where was it? A Upon main Horse Creek and 
little Bear Creek to the eastward of the road running from 
Cheyenne to Fort Laramie. 
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Q Point it out on that map. ( Witness pointed it 
out on the map.) 
Q What was the brand on those cattle? A_ It is 
known as bar T and consists of a small bar and a large T, 
both of them on the left side of the animal. 
Q Isthe T and bar anyway connected? A They are 


not connected. * * * 


Q Do you know Mr. Tom Kent of Wyoming? A 
1 do. 

QO Do you know ofhis having a herd of cattle in 
1880? A_ Ido. 

Q Doyou know the brand of those cattle? A_ I 
am familiar with it. 

Q What is it? A It is known asa cross T. 


». 


© How near does the cross and the top of the 1 
come together? A The two bars come very near to- 
gether and are often in branding made into one large bar 
in consequence of the burning. 

Q Inthe month of December what would that brand 
appear to be on an animal in those cases where the bar and 
the top of the T come together? A It would simply 
resemble a large T. 

QO Where did he range his cattle? A Between the 
Cottonwood, the north fork of the Laramie and the Big 
Laramie. 

Q About how many did Mr. Whitcomb have, if you 
know, on that Horse Creek ranch? A _ I could not say 
how many he had. 

© About how many did Mr. Kent have, if you know ? 
A Between 3,000 and 4,000 head to the best of my 
knowledge. 


Folio 751. ” 96 ¥s 


Judge Carey’s testimony : 
QO Where doyoureside? A At Cheyenne. 
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© How long have you lived there? A _ Sixteen 
years. 

QO What is your business? A _ Iam in the stock 
growing business and interested to some extent in real 
estate. 

QO How extensively are you engaged in stock grow- 
ing? A Weare looked upon as large cattle growers in 
that country; if you ask how many we have, I could not 
tell you. : 
© Have you ever been onthe road between Rock 
Creek on the Fetterman road? A_ I have. 


© When were you there? A I think I was 
through that country the last time about sixteen or 
eighteen months ago; some time-during the season of 
1883, late in the Fall. 

© Were you there in the Fall of 1880? A _ Yes; 
some distance from the railroad on the road that leads 
north to Fort Fetterman. 

© How long have you been engaged in the cattle 
business? A Since September, 1871. 


© What was the object of your visit to this Rock 
Creek country in the Fall of 1880? A _ I went there to 
see some cattle offered to us by a man called Snodgrass 
and his partners, Foster and Williams, I think. 


© How far north did you go from Rock Creek ? 
A Ishould think twelve miles. I was up there twice 
that Fall and I may have been there three times, and the 
distance that I went over each time varied, owing to the 
change of location of the herd I went to see. 

Q About how far was it at any one time, the furthest 
point? A TI do not think it was further than twelve 


miles. 
© What was the condition of the feed in the country 


that you examined? A _ Poor, and very short. 
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Q Do you know how many trail cattle there were 
brought into that country that Fall,about. A’ A good many 
thousand but I cannot really form an estimate; it was a 
very large drift that season, and there was a great surplus 
of cattle in the country for sale, 

Page 510, folio 761. 

QM Did you examine many of those herds? A None 
but the herd I went to see, except as I saw them through 
the country. 

© Howmany cattle were there in this herd you went to 
examine? A They were held in two different bunches, and 
were up close together when I saw them, and I should 
judge there was the number represented to be, 2,600 head, 
and I presume it was about right. 

Q Did you afterwards buy them? A_ Yes, sir, that 
fall to be removed to my ranch, and the cattle were started, 
and I directed them to go through by Bate’s Hole on the 
Platte and then go down the Platte. As represented to me 
they got out forty miles and there came a bad storm. 

x 4 sy I contracted for these cattle, 
and the parties came back stating— 


© Did you afterwards purchase the cattle? A Yes. 


Q Why sort of a hunt did you make for those cattle 
that next spring, 1881; what portion of the country did 
you go over with your outfit to findthem? A _ I sent 
men in every conceivable direction. The outfit that had 
brought the cattle through under the arrangement. were to 
work in that country. I sent additional men over in the 
basin. At that time we had cattle on Horse Creek and on 
the north side of the Platte River, and we made the same 
endeavor that we make every year for rounding-up and get- 
ting our cattle home on the ranges. 


Q How many men were in the Snodgrass outfit, do 
you know? A_ I cannot say; probably ten. 
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© How men in your outfit, all told, everywhere that 
season? A From ten to twelve men on Horse Creek 
and thirty in the northern country; I cannot state accur- 
ately now. 

Q State whether all of those men or not were look- 
ing forthose cattle and for other brands? A They were. 

© State how many of those cattle were found. A I 
went to receive the cattle at my range under my arrange- 
ment with Mr, Snodgrass and Mr. Reeves. Mr. Reeves 
delivered to me at our place on the Platte River forty-one 
head of them. 

© Were any of them afterwards found? A’ A few 
head were found. I found, wherever the cattle were located 
on ranges or had been driven further east in herds of cattle, 
I found the cattle wintered well, considering the bad winter 
we had, but I do not believe we have ever secured of that 
brand altogether five hundred head of that entire bunch of 
cattle. 

© Is that inclusive of the cattle that were lost on the 
trail coming into Wyoming? A To make that plain, 
when I purchased those cattle I asked Mr. Snodgrass to 
give me a full and complete memorandum of any cattle that 
he had part ownership of in this particular brand, especially 
to deliver so many cattle to me by the first of August, and 
I made a memorandum of it at the time. I recollect Mr. 
Arthur had gathered up a few head. Mr. C. Wright, in 
coming back with Snodgrass, had gathered up some twenty 
head. Mr. Loomis, over in the Bad Water country, hada 


few. A few were lost on Foster’s range. In nearly every- 


instance I recovered those cattle left on other ranges. 


© State what became of the balance of that herd? 
A That is more than I can do. I have never been able to 
find them. 


(Folios 761-764.) 
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Q To what extent will a herd of cattle keep together 
being drifted over an open country ina storm? A_ I do 
not know that I understand the question. If our storms 
come up from the west or northwest, cattle naturally start 
to seek shelter and they drift in a given direction; the cat- 
tle from the west go to the ranges east, and those on the 
east go further east, but I do not believe that they keep 
together. 


© Will they, in such cases, or not mix with other 


cattle they meet on the road? A Undoubtedly. 


Q And in that way the original’ bunch that start 
become broken up and separated? A _ I should think so. 


© Suppose a bunch of cattle were crossed in the 
month of December, 1880, about six miles up the Laramie 
River from Fort Laramie in a storm sufficient to drift them 
blowing from the north or northwest or northwesterly direc- 
tion, can you state whether those cattle, or any considerable 
number of them, would be together on the Union Pacific Rail- 
road, being drifted withthe storm? A That wouldbeaffected 
by circumstances. If the country was full of cattle I think 
very few of them would be found together. If I under- 
stand the habits of cattle they go in families, four or five 
head together. 


© Doyou know whether or not the country they 
would drift over was at that time occupied by a good many 
cattle? A It was so thoroughly at that time that cattle 
men were moving the cattle off the ranges to get them to 
fresh ranges. 

© If you know, state whether or not the herd of 
cattle I have described as being crossed over the Laramie 
River, would or would not go through large herds of cat- 
tle? A They undoubtedly would at that time. 


(Folio 766-767.) 


The foregoing selections from the evidence are pre- 
sented, not of course for the purpose of arguing here that 
_the verdict was contrary to the evidence, not for the pur- 
pose of inviting a review of the questions of fact, but for 
the purpose of showing the nature and extent of the con- 
flict between the witnesses as to all the essential facts upon 
which the jury were required to base their verdict one way 
or the other. Additional extracts might be selected show- 
ing a similar and equally serious conflict between the Colo- 
rado witnesses as to the supposed identity of the cattle 
claimed by Mann and alleged to have been sold to the de- 
fendant, but we refrain because it would, perhaps, unneces- 
sarily swell the dimensions of this brief. It may be said, 
however, as a casual examination of the record will show, 
that the defendant, by an equal number of witnesses as to 
any fact, and by a greater number as to many, combatted 
the evidence of the plaintiff’s witnesses, and defendant's 
witnesses, as we claim, were equally credible and _ intelli- 
gent, and the defendant was not content with merely deny- 
ing and contradicting the plaintiff’s evidence, but it went 
on to prove by other witnesses the number, kind and char- 
acter of cattle which it purchased and from whom it pur- 
chased, beginning with the first purchase after its organiza- 
tion in the fall of 1882 and down to the time of trial. 
With such evidence before the jury, much of it being of a 
theoretical or circumstantial character, the Court when re- 
quested, was required to caution the jury against giving 
undue effect to that class of testimony, and we insist that 
the evidence of the witnesses Howe, Yates, Whitcomb, John- 
son, Goodwin and Fallon was of that character and was 
fairly met by the witnesses on the part of the defense, and, 
therefore, it was all the more essential that the charge re- 
quested, or one of similar effect, should be given by the 
Court for the enlightenment of the jury. 
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The Court also erred in charging the jury as follows : 
“Tf you find that defendant converted any of the cattle 
belonging to plaintiff, and that among those converted 
were cows which either had calves with them at the time 
of the conversion or afterwards, and before the commence- 
ment of this suit, had calves, then you are instructed that 
the plaintiff is entitled to recover the value of such calves 
or increase, and you may consider as evidence of the num- 
ber of such increase the average increase on cattle between 
the date you may find defendant took possession and the 
institution of this suit.” 

It was not claimed that the defendant was the first 
wrong doer. According to the plaintiff’s theory and evi- 
dence, it was Bloomfield who made the first appropriation 
and conversion. The defendant purchased from him in the 
fall of 1882, and in good faith, and for a valuable considera- 
tion. The conversion was complete before it purchased 
the cattle, and if its purchase was wrongful, that is without 
right, because the person with whom it dealt had no right 
to sell, it became liable for the value of the cattle simultan- 
eously with the purchase. Its liability was fixed at once 
and it was measured by their value at that time. ‘‘ One 
who buys property must at his peril ascertain the ownership 
and if he buys of one who has no authority to sell, his 
taking possession in denial of the owner’s right is a con- 
version.” 

Cooley on Torts, 451. 

It was not in the power of the plaintiff to create a new 
conversion and to enlarge the liability by making a demand 
after the defendant purchased and came into possession of 
the cattle. The increase did not necessarily belong to the 
original owner. The increase was the joint product of 
bulls and cows, by bulls not the property of the plaintiff. 
If the principles contained in the charge were once estab- 
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lished, there would be no end to liability for increase except 
that fixed by the statute of limitations, because the increase 
of the increase could be claimed on the same principle. If 
the value of the cattle was subsequently enhanced by the 


. Care, attention, foresight and expenditure of money by the 


defendant, the plaintiff could not fairly or justly claim it. 
Thus, it has been held: “ That if the property is largely 
increased in value by the action of the wrong doer himself, 
as for instance where he takes heavy articles a long distance 
to market, it seems he should be charged only for the value 
at the time of the wrongful taking and interest thereon, 
unless there were bad faith or circumstances of aggrava- 


tion” : 
Note to Cooley on Torts, 458, citing Winchester 


vs. Craig, 33 Mich, 205. 


And there is clearly a distinction recognized by the 
authorities between the liability of the first wrong doer and 
the one who innocently dealt with him. As stated by Mr. 
Field in his work on damages, “there should certainly be 
adistinction between a case of mere technical conversion, 
where perhaps the defendant acts in good faith, and that 
of a wilfull conversion and wrong done by the defendant, 
and a distinction should be made between a case where the 
value of an article is perhaps quadrupled in value, by the 
skill and labor expended upon it by the defendant, in the 
honest belief of his title thereto and without ‘moral fault,’ 
and a case of a like increase where there was a wilfull and 
intentional trespass or conversion of the article, with full 
knowledge of the rights of the plaintiff.” 


Field on Damages, latter part of section 818, 
p. 652. 


IV. 
The Court also erred in charging the jury as follows: 
“Tf you find for the plaintiff, he is entitled to interest on 


a 


. - 
the amount fron the date of the demand, interest acéord- 


ing to the Statute of this State at ten per cent. per annum.” 


The Statute of Colorado is as follows: 

1700. 

‘“SEcTION 1.—The legal rate of interest on the fore- 
bearance or loan of any money, when there is no agree- 
ment between the parties, as specified in section three of 
this act, shall be at the rate of ten per centum per annum.” 

1707. 

“SECTION 2.—Creditors shall be allowed to receive in- 
terest, when there is no agreement as to the rate thereof, at 
the rate of ten per cent. per annum, for all moneys after 
they become due on any bond, bill, promissory note or 
other instrument of writing, or any judgment recovered be- 
fore any court or magistrate authorized to enter up the same 
within this date, from the day of entering up said judgment 
until satisfaction of said judgment be made; likewise on 
money lent, on money due on the settlement of account 
from the date of the last just entry that may have been 
made in account, on money received to the use of another 
and retained without the owner’s knowledge,and on money 


withheld by an unreasonable and vexatious delay.” 


Gen’! Stat. Colo.. Revision of 1883, p. 559. 


It will be observed that the Statute speaks of creditors. 
It does not apply or pretend to apply to cases of this char- 
acter. Undoubtedly, independently of the Statute, the jury 
might allow interest. They might and perhaps ought to 
consider that in assessing the damages which the plaintiff 
had suffered, and in fixing upon the sum which they should 
award by their verdict, but in such a case they are not to 
be hampered or controlled or directed by any statutory or 
arbitrary rule. Had the Court merely said that if they 
should find for the plaintiff, they might, in addition to the 
value of the property at the time of the conversion, allow 
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interest at a reasonable rate, which of course would not, in 
any event, exceed the statutory or legal rate, but might fall 
considerably short of the maximum limit; but even this 
would be, to some extent, discretionary. In such a charge 
there would have been no error, because that is a general 
rule. 

Field on Damages, Sec. 792. 

But the charge of the Court was imperative. The jury 
were given to understand that they had no discretion. 
They were first directed to ascertain the value of the cattle 
at the time of conversion, then the increase thereafter up 
to the time of the demand, just before the bringing of the 
suit, and then to allow interest on the added value, at the 
rate of ten per cent. per annum. True, the words used 
were not in the imperative mood, but they had the same 
effect as if they had been. The Court said he, meaning 
the plaintiff, is entitled to interest at the rate of ten per 
cent. according to the statute. The jury would, necessa- 
rily, consider, under such a charge, that they were bound 
to allow interest on the sum first found, because the statute 
required it. Tis, we think, was clearly erroneous. 

The Court erred in refusing to charge the jury as fol- 
lows: 

‘“ The plaintiff claims that he purchased one of the 
herds of cattle in question about the eleventh day of Octo- 
ber, 1880, from Schlagle and Jordan, and on or about said day 
received a bill of sale conveying the title of said herd to 
him ; that on or about the said day the cattle were counted 
out and turned over to him and possession of the same 
transferred to him; if you believe this statement to be un- 
true, and if, on the contrary, you believe that by the terms 
of a written contract between the plaintiff and said Schlagle 
and Jordan, possession was to remain with the seller until 
the completion of the last payment, and that the possession 
of the cattle remained with the said Schlagle and Jordan until 
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the month of April, 1881, and that at said time a contract 
was entered into between said Mann on the one part and the 
said Schlagle and Jordan on the other, and Messrs. Sheedy 
and Clark on the other, whereby the said herd of cattle was 
sold and the possession thereof delivered to the said Sheedy 
and Clark as security for the re-payment of certain advances 
made by said Sheedy and Clark; and that some time there- 
after, in the month of August, 1881, or thereabouts, the 
said Sheedy and Clark sold, assigned and transferred to 
said Schlagle and Jordan all their right, title and interest in 
and to said herd, and that the same were afterwards held 
and claimed by said Schlagle and Jordan for the security of 
the payment of the sum of $22,000; that thereafter a suit 
was instituted in the the District Court of Albany County, 
Wyoming, against the said Schlagle and Jordan for the can- 
cellation of said indebtedness, and that said suit and contro- 
versy was not settled or disposed of until some time in 
the month of November, 1881, or February, 1882, 
then you are instructed that the possession and the right of 
possession to said cattle was never in the said plaintiff be- 
fore such settlement, and if the said cattle in the mean- 
time had drifted out of the said Territory of Wyoming, 
and into the State of Colorado and had therefore been 
seized, appropriated and converted by one Bloomfield, the 
right of action to recover for the value of said cattle 
so seized and converted by said Bloomfield was vested in 
the said Schlagel and Jordan and not in the said plaintiff, and 
the said plaintiff cannot maintain this suit to recover the 
value of the said cattle so alleged to have been converted 
unless he has shown, by legal and sufficient evidence, an 
assignment to him by said Schlagle and fordan of said right 
of action.” 

And in refusing to give the following : 

“ You are further instructed that the paper offered and 


received in evidence on the part of said Mann, which was 
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said executed and delivered at the time of settlement between 
Mann and Schlagle and Jordan, is not an assignment and 
has not the effect of assigning to said Mann the said right 
of action, and he is not entitled to recover for the value of 
said cattle.” 

But the Court instead, charged the jury on the same 
question as follows: ‘‘ This is contested by the defendant 
upon the ground that he did not then obtain the absolute 
title to the property, though it is conceded that he subse- 
quently acquired such title.” 

And again, in the same connection: ‘ This transac- 
tion was to be caried on by the plaintiff, according to the 
terms of the contract, in the name of Schlagle and Jordan so far 
as disclosed on the trial, this was done. In Omaha some 
dealings were had with Sheedy and Clark, of which it is not 
necessary to say very much. Schlagle and Jordan, in that 
transaction, assumed to be the owners of the property, Mr. 
Mann, the plaintiff here, joining them; but it would seem 
that the money obtained in that transaction was for Mr. 
Mann’s benefit, and while Schlagle and Jordan were still in- 
sisting upon their lien upon the cattle at that time, I be- 
lieve they agreed to relinquish it to Sheedy and Clark and 
take other security for the money that was due them, and 
they were still recognizing the sale that had been made to 
Mr. Mann, and what they were doing was to protect their 
security. It is not necessary to consider what the rights of 
Schlagle and Jordan were under these transactions and what 
position Mr. Mann assumed toward them. For the pur- 
pose of this controversy it may be said in all that took 
place between the parties and the several contracts that 
they made, that Mr. Mann became the owner of this herd 
in the month of October, 1880, as he claims to have done.” 

The charge given took from the jury all the questions 
of fact, on which the assumption of the Court was founded. 
This was error, if the assumptions of the Court involved 
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the finding of a fact or facts from the evidence; it was a 
usurpation of the functions which belonged tothe jury, and 
if the determination of an important fact was taken from 
them, the verdict was only a special verdict, and the judg- 
ment afterward rendered was founded upon a special ver- 
dict and other facts found by the Court. The Court 
stated that one of the facts was conceded, meaning 
that Mann subsequently acquired the title, but this 
is not correct. It was denied all through the trial and 
the objection was repeated and urged on the motion for a 
new trial, and the fact that no such a concession was made 
is shown by the request for a contrary instruction. The 
case comes very clearly within the rule laid down in Hodges 
vs. Easton, 106 U. S., 408. By the charge of the Court, 
the consideration of all the evidence as to the facts and the 
effect of them growing out of the execution of the bill of 
sale in October, 1880, the alleged transfer of possession 
then made, the subsequent arrangements entered into and 
carried out in April, 1881, and continued until late in the 
fall of 1881, were all taken from the jury. Their verdict 
was then only on the remaining facts. This of course made 
their verdict a special verdict only. It is not enough to say 
that the finding or conclusion of the Court was right in 
respect to the other matters, or that the jury would have 
so fourd had the question been submitted to them, because, 
as was well said in the decision referred to: ‘‘The Court 
could not consistently, with the constitutional right of trial 
by jury, submit a part of the facts to the jury; and, itself 
determine the remainder without a waiver by the defendants 
of a verdict by the jury. ss ° ° It has been 
often said by this Court that the trial by jury isa funda- 
mental guarantee of the rights and liberties of the people. 
Consequently every reasonable presumption should be in- 
dulged against its waiver.” 


106 U.S., 412. 


If the question whether the plaintiff Mann had such a 
legal title as enabled him to maintain an action of trover 
was to be determined by the consideration of the different: 
instruments which passed between the parties, as perhaps it 
was, the Court erred in their construction. The bill of sale, 
omitting the description of the cattle, was as follows: 

“Sheep Creek, Wyo. Ter., Oct 11th, 1880. 

Memorandum of agreement made and entered into 
this date by and between C. Schlagel and John Jordan, of 
Hepner, Umaiilla County, Oregon, and J. J. Mann, of 
Albany County, Wyo. Ter. 

Party of the first part has this day sold the following 


“neat cattle to the said party of the second part in consider- 


ation of one dollar, the receipt whereof is hereby acknowl- 
edged, two thousand (2,000) head, more or less, classed as 
follows, to wit: 

Two-year-old steers, $18.00, eighteen dollars per head. 

Three-year-old steers $24.00, twenty-four dollars per 
head. 

Four-year-old steers $26.00, twenty-six dollars per 
head. 

Two-year-old heifers and cows at sixteen dollars per 
head. 

One-year-old heifers and steers at twelve dollars per 
head, branded as follows, to wit: 

Of Jordan’s: bs e ¥ 

Of Schlagle’s: ° 24 ? 2 

Title guaranteed thus: | | 

Party of the second part agrees to pay for them as 
follows, to wit: To ship the three and four-year-old feed- 
ers to Council Bluffs or te Omaha, and in the name of 
Jordan and Schlagle, to the number of six hundred (600), 
head. If there is not that number of threes and fours, then 
to ship twos to make up the number, six hundred, (600), and 
to guarantee the cattle to net them $26.00. Twenty-four dol- 
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lars for all, respectively, up to the full number of threes and 
fours and the excess to be reckoned at $18.00 per head if the 
threes and fours should not reach six hundred (600); also to 
pay $2,000 before cattle are shipped on cars, and the loss on 
the steers so shipped so soon, if any, as the steers are sold, 
and money pa.d to them, Schlagle and Jordan, within two 
days after reaching market. If the steers should net more 
than the above prices, then the net profit to be credited to 
party of second part; the balance of said payment to be 
in ten months from the fifteenth of October, (Oct. 15th), 
A. D., 1880, with interest at the rate of twelve per cent. 
per annum, seller to retain possession of the balance of the 
herd until the last payment is made. 
( Signed,) C. SCHLAGLE, 
JoHN JORDAN, [SEAL.] 
J. J. Mann, ~~ [SEAL] 
Witness: Cuas. G. MANTz. 


As to party of the second part. 

Excluding from the consideration of this particular 
question the conduct and claims of the parties after that 
transaction, and looking only to the language of the instru- 
ment itself, what were the rights of Mann on the one side 
and Schlagle and Jordan on the other, between that date 
and the second of April, 1881, when a new arrangement 
was entered into between them and Sheedy and Clark. No 
money was paid by Mann, except possibly the nominal 
consideration of one dollar, and there is no evidence of 
that. No security was given by the proposed buyer for the 
purchase money or for the performance of the contract on 
his part. An immediate delivery was not contemplated by 
either party of the bulk of the herd. Six hundred of them 
only, termed feeders, were to be shipped, and they were to 
be shipped to Omaha or Council Bluffs in the name of 
Schlagle and Jordan, and the proceeds received from their 
sale paidto them. There was a guarantee on Mann’s 


—69— 


part that they would sell for so much per head; if they did 
not, Mann was to pay the difference, and if they sold for a 
greater sum, the difference was to be credited to him. Then 
it was provided that the possession of the remainder was to 
_ be with the seller until the last payment was made, and this 
was to be made within ten months trom the fifteenth day of 
October. It followed then that two important acts remained 
to be performed before the contract could be fully executed, 
viz. a payment of the purchase money and a delivery of 
the thing sold. The acts were to be contemporaneous. As 
no precise time was fixed during the ten months, it fol- 
lowed that Mann was required to make known his readiness 
to receive the cattle and pay the purchase money, if he de- 
sired the delivery of the cattle before the expiration of the 
ten months, and a second convention of the parties would 
be necessary, because the delivery would involve gathering, 
counting and classifying the cattle. Until that was done it 
would not be known how much Mann was to pay. Ac- 
cording to all the standard authorities, the contract was 
executory only. The property still remained in the seller, 
Mann simply having the right to buy according to his bar- 
gain. Mr. Benjamin, in his treatise on sales, says: ‘“ After 
a contract of sale has been formed, the first question which 
suggests itself is, naturally, what is its effect? When does 
the bargain amount to an actual sale, and when is it a mere 
executory agreement? We have already seen that the dis- 
tinction between the two contracts consists in this, that in 
a bargain and sale the thing which is the subject of the 
contract becomes the property of the buyer the moment 
the contract is concluded, and without regard to the fact 
whether the goods be delivered to the buyer or remain 
in the possession of the vendor, whereas, in the executory 
agreement, the goods remain the property of the vendor 
until the contract is executed. In the one case A sells to 
B; in the other, he only promises to sell. In the one case, 
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as B becomes the owner of the goods themselves as soon 
as the contract is completed by mutual consent, if they are 
lost or destroyed he is the sufferer. In the other case, as 
he does not become the owner of the goods, he cannot 
claim them specifically ; he is not the sufferer if they are 
lost, cannot maintain trover for them, and has, at common 
law, no other remedy for breach of the contract than an 
action for damages.” 3 

Now, assuming that the cattle had drifted as claimed 
by the plaintiff, Mann, into the possession of Bloomfield, and 
that the conversion was complete as to him, Bloomfield, 
before April 2d, 1881, in whom was the right of action vested? 
In Mann, or Schlage and Jordan? And again, if the agree- 
ment of April 2d, 1881, had not been entered into and no 
change had been made in it by any subsequent agreement, 
could Schlagle and Jordan, at the expiration of the ten 
months, have rightfully called on Mann for the payment of 
the purchase money ? Could they have excused a non-de- 
livery by showing that the cattle had been lost or stolen in 
the meantime ? And even if they could, could they name a 
sum or price which they had a sight to demand from 
Mann? There had been no classification, and, under the 
circumstances stated, there could be none, and without 
classification, as well as numbering, no price or sum could 
be ascertained or established. Upon this question, atten- 
tion is called to sections 311, 312 and 313 et seq., Benja- 
min on Sales. But whatever difference there may have 
been between other Courts, and whatever doubts may now 
exist among them as to the true rule, this Court has settled 
the question defmitely and in accordance with the rule 
stated by Benjamin. In the Elgee Cotton Case, 22 Wal- 
lace, 188, this Court adopted the rule two, stated by Jus- 
tice Blackburn and the third rule added thereto by Mr. 
Benjamin : 

First.—When, by the agreement, the vendor is to do 
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anything to the goods for the purpose of putting them into 
that state in which the purchaser is bound to accept them, 
or, as it is sometimes worded, into a deliverable state, the 
performance of those things shall, in the absence of circum- 
stances indicaiing a contrary intention, be taken to be a 
condition precedent to the vesting of the property.” 

Second.—-‘* Where anything remains to be done to the 
goods ior the purpose of ascertaining the price, as by weigh- 
ing, measuring or testing the goods, where the price is to 
depend on the quantity or quality of the goods, the per- 
formance of these things shall also be a condition precedent 
to the transier of the property, although the individual 
goods be ascertained and they are in the state in which 
they ought to be accepted.” 

Third.— Where the buyer is by contract bound todo 
anything as a consideration, either precedent or concurrent, 
on which the passing of the property depends, the property 
will not pass until the condition be fulfilled, even though 
the goods may have been actually delivered into the pos- 
session of the buyer.” 

The facts in that case are so analogous to the one at 
the bar and the rule so applicable to it, that we need not 
continue the argument on this question. 

The next proposition is, what effect, if any, did the 
subsequent agreement between Mann and Schlagle and 
Jordan and Sheedy and Clark have upon the question. 
According to the testimony, Mann was in debt toa firm 
known as Coe and Carter, of Omaha, in the sum of $26,500, 
for which Coe and Carter held as security a chattel mortgage 
on all of Mann’s cattle in Wyoming and Nevada and trust 
deeds or mortgages on ranches, lands and other property 
in Nevada. Coe and Carter were pressing for payment. 
Mann applied to Sheedy and Clark for financial assistance, 
and proposed to transfer to them the same security held by 
Coe and Carter, but Sheedy and Clark desired more security. 
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Then it was proposed to include the Schlagle and Jordan 
cattle. Schlagle and Jordan objected to surrendering their 
cattle unless they could get their money. On this question 
Sheedy testified as follows: 


“Q Do you remember the fact that the bill of sale 
Mr. Mann showed you provided that the possession of the 
property should remain with Jordan and Schlagel until the 
final payment was made of the purchase money? A Mr. 
Schlagle explained that; that the final payment was to be 
made on the first of July, if I remember right. I am only 
giving this from memory, and it is a very incorrect way to 
give a matter that has stood so long as that; and he said 
the cattle would not be turned over until they were paid 
for, and that unless I would make some arrangement by 
which he would be paid for the cattle at that particular 
time, a specified time, that he would not sell the cattle to 
me in my purchase. I had already bought all Coe and 
Carter’s, providing I would get the Schlagle cattle, but 
would not buy any unless I could get both lots. 


Q And he said he would not turn those cattle over 
to you unless— A _ That he wanted the money before he 
would turn the cattie over or release the mortgage. 


Q In consequence of that you entered into this con- 
tract with Jordan and Schlagle and also with Mr. Mann? 
A_ Yes, sir. 


OQ When you got threugh with this arrangement and 
settled up about the twenty-third of August, 1881, to whom 
was the possession of these cattle given? A The pos- 
session of what was left or what was gathered, do you 
mean ? 

Q What was left? A Mr. Schlagle; for him to 
pay himself and Mr. Jordan, and then I believe the balance 
was to go to Mr. Mann; I think that was the understand- 
ing. 
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Q But you settled up by turning over what was left 
to Schlagle and Jordan? A_ Yes. | 

Q And then Schlagle and Jordan and Mr. Mann 
had to settle their difficulties afterwards? A They settled 
their matters afterwards. Mr. Jordan was in Nevada and 
Schlagel was in Wyoming.” 

Record, page 271. 

Man admitted that the cattle were sold and possession 
transferred to Sheedy and Clark. He testified: 

“QO Is it not a fact that by the contract between 
Sheedy and Clark and yourself, that all this property was 
conveyed by bills of sale and other documents and the pos- — 
session absolutely transferred to Sheedy and Clark, they to 
hold this property until they got back their money, $28,- 
000 or $29,000? A _ I think that is correct.” 

Record, page 50. 

Then, for the purpose of carrying out the tripartite 
arrangement, Schlagle and Jordan executed what they 
termed a release and surrender, which was in the following 
words: ~ 

“Know all men by these presents, that we, C. Schlagle 
and John Jordan of Umatilla County, Oregon, for and in 
consideration of the sum of one dollar to us in hand paid 
by J. J. Mann, the receipt whereof is hereby acknowledged, 
do hereby release and surrender possession unto J. J. Mann 
of a certain lot of Oregon cattle, numbering about 1,400 
head of cattle, sold to said J. J. Mann by us Oct. 11, 1880, 
and known as the Schlagle and Jordan cattle. 

In testimony whereof witness our hands and seals this 


second April, 1881. C. SCHLAGLE, 
JOHN JORDAN, 
Witness : Per C. SCHLAGLE. 


D. STREET.” 
And this was immediately assigned to Sheedy and 
Clark by the following endorsement on the back: 


“This is to certify that I have this day assigned the 
within assignment for valuable consideration to D. Sheedy 
and J. N. Clark, subject to conditions of delivéry and 
payment of contract for cattle of April 2, 1881, between 
J. J. Mann, C. Schlagle and John Jordan and D. Sheedy | 
and J. N. Clark. J. J. MANN. 3 

Witness : 

D. STREET.” 

On the same day and as part of the same general con- / 

tract, all parties executed a paper called a bill of sale, as 


follows: 
“ Aug. 23, 1881. 

“This contract, made and entered into by and be- 
tween J. J. Mann, of Albany County, Wyoming; C. Schla- 
gle and John Jordan of Umatilla County, Oregon, parties 
of the first part, and D. Sheedy and J. N. Clark, of Kansas 
City, Missouri, parties of the second part, witnesseth : 

That the said parties of the first part, for and in consider- 
ation of the sum of one dollar to them in hand paid, the 
receipt whereof is hereby acknowledged, and other agree- 
ment hereinafter named, do hereby sell unto D. Sheedy 
and J. N. Clark, parties of the second part, two thousand, 
four hundred and twelve (2,412) head of cattle, more or less, 
now on Medicine Bow range, Wyoming ; the cattle to be 
priced as follows, according to classes : 

Steers, four years old and up, at $25.00 per head. 

Steers, three years old, at $22.50 per head. 

Steers, 2 years old, at $20.00. 

Cows, including bulls, at $19.00 per head. 

Two-year-old heifers, at $18.00 per head. 

Also, thirty-six horses at $36.00 per head. > 

Thirty-one horses at 40.00 per head. 

To be delivered by the said parties of the first part to 
the said parties of the second part, at Mann’s corrals on the 
Little Medicine, and to deliver to the said parties of the 
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second part as many as can be gathered by the first of 
July, 1881, and all delivered up to that time to be classed 
and paid for according to this contract; and on the first 
day of August, 1881, there shall be a final delivery of all 
of said cattle that have been gathered up to that time, 
which shall be classed and paid for according to this con- 
tract ; and the party of the first part then abandons the 
ranch, corrals and range, free of charges, upon which there 
shall be a final settlement and payment in full to the parties 
of the first part by the parties of the second part of all that 


may be due them under this contract. 


In consideration of the above, the parties of the sec- 
end part agree to advance on said cattle and other property 
twenty-eight to twenty-nine thousand dollars ($28,000 to 
$29,000), at the rate of 10 per cent. perannum from date of 
said advance until enough of said cattle have been gathered 
and delivered to pay it, and on_the first of July, 1881, to 
receive and pay for, according to contract, all the cattle that 
may have been gathered up to that time, and on the first of 
August, 1881, to receive all the cattle that have been gath- 
ered up to that time and make final payment of all money 
that may be due to parties of the first part under this con- 
tract. The parties of the second part agree that J. N. 
Clark shall assist in holding said cattle as they are gathered. 


It is further agreed by the parties of the first part and 
the parties of the second part that any money due parties 
of the first part under this contract shall be paid to C. 
Schlagle and John Jordan, and that if the parties of the 
first part do not gather enough cattle to pay the money 
advanced, that they will make it good out of proceeds of 
their cattle to be shipped to Medicine Bow from Nevada 
and contracted to Kimball & Holdredge, and that there 
shall be no rough, deformed, sway-backed, big-jawed, lame 
or blind cattle among those delivered under this contract. 


In testimony whereof, witness our hands and seals 


this second day of April, 1881. 
J. J. Mann, 


C. SCHLAGLE AND 
JOHN JoRDAN, 


Per C. SCHLAGLE. 
D. SHEEDY, 


J. N. CLark. 


Signed, sealed and delivered in the presence of 
D_ STREET. 


It is mutually agreed by and between parties of 
the first and second parts to this contract that C. 
Schlagle is to have full control of classing and delivering 
said cattle to J. N. Clark (on the part of the parties of the 
second part to this contract) and in case they cannot agree 
as to ages of said cattle, it is mutually agreed by and 
between said Schlagle and Clark that they are to determine 
their age by throwing any such cattle and examine their 
teeth, and that examination shall be final. 

J. J. Mann, 

C. SCHLAGLE AND 

JOHN JORDAN, 
Per C. SCHLAGLE. 

Witness: D. STREET.” 

(In the printing of the Record, the parts were sepa- 
rated and transposed, the first part being found on page 
281, and the latter on page 274.) 

When that settlement was effected with Sheedy and 
Clark in August, 1881, the cattle unsold were returned by 
Sheedy and Clark, not to Mann, but to Schlagle & Jordan. 
Thus we see that so far as the Schlagle and Jordan cattle 
were concerned, the legal title never vested in Mann 
and was not to be vested in him until he paid for them. 
The instrument called the surrender did not have the effect 
of vesting the title inhim. He wasa mere conduit through 


whom the title passed from Schlagle and Jordan to Clark 
and Sheedy (but never for a moment resting in Mann,) and 
when Sheedy and Clark were settled with, the title returned 
directly to Schlagle and Jordan. The conduct of the par- 
ties, so far as it is disclosed by the record, sustains this 
view, and it does not sustain any other. Now what was 
Mr. Mann’s status in law and in fact between the settlement 
referred to in August and in October, 1881? He answers 
that question himself. In October he instituted a suit in 
equity against Schlagle and Jordan in the District Court of 
Albany County, Wyoming. He prayed for an injunction, 
among other things. The bill was signed and sworn to by 
him. He thus gave his solemn, deliberate version under 
oath of the transaction between him and Schlagle and Jor- 
dan. On his cross-examination, the substance of that bill 


of complaint was drawn out as follows: 
Testimony of Jeremiah J. Mann. 


Cross-Examination. 


QO Did you not in that complaint swear as follows: 
“ Your orator further alleged that on or about the eleventh 
day of October, A. D. 1880, at a place called Sheep Creek, 
in Wyoming Territory, he entered into a written contract 
with Conrad Schlagle and John Jordan, whom your orator 
prays may be made parties defendant to this bill of com- 
plaint, by the terms of whieh said contract he made a.con- 
ditional purchase of two thousand head, more or less, of 
neat cattle, which said cattle were to be ‘delivered to your 
orator by said Schlagle and Jordan, defendants, as follows: 
that is to say, six hundred head of said cattle should be 
shipped to Omaha or Council Bluffs in the name of Schla- 
gle and Jordan, for which your orator should pay twenty- 
six ($26) and twenty-four ($24) dollars per head; that said 
cattle should be sold and Jordan and Schlagle receive the 
proceeds of said sale, and if said cattle should not bring 


the stipulated price, your orator was to pay and make good 
the loss, and if said cattle should bring more than the 
agreed price per head Jordan and Schlagle should make 
return profit to your orator. 

QO Did you swear to that ? 

(Mr. Facon: Let him see the paper; don’t answer 
that.) 

Q Did you state as follows? ‘ That the remainder 
of said cattle, about fourteen hundred head, should be paid 
for at a price per head stipulated in said contract aforesaid, 
within ten months from the day of said contract, at which 
time the delivery of said fourteen hundred head of cattle 
should be made by defendants to your orator; that defend- 
ants should hold the said cattle in their possession in the 
meantime and complete their sale by a delivery thereof only 
on the final and full payment for the whole number deliv- 
ered. For greater certainty your orator asks leave to at- 
tach a copy of said contract hereto and refer to same as 
Exhibit A.” 

(Mr. Facon: Don’t answer.) 

Q_ Did you swear as follows? “ Your orator further 
avers that so much of said contract as refers to the six hun- 
dred head of cattie to be shipped to Council Bluffs or 
Omaha has been fully complied with, and no complaint is 
here made or intended to be made for such matters in said 
contract as have reference only to the said six hundred 
head of cattle. Your orator further avers that after said six 
hundred head of cattle had been shipped to Omaha and the 
matters therewith connected disposed of, your orator and 
defendants Schlagle and Jordan were together in said city 
of Omaha and state of Nebraska; and your orator, being in 
need of a large sum of money wherewith to relieve his 
property hereinbefore referred to from a lien thereon held 
by the firm of Coe and Carter, in whom was then vested the 
conditional legal title to your orator’s property, and finding 


certain parties who were desirous of buying a large lot of 


cattle and were willing to advance to your orator money on 
contract of sale sufficient for his inmmediate needs, and the 
said Schlagle and Jordan being desirous of converting their 
remaining fourteen hundred head of cattle before this time 
contracted to your orator into money at an early day, on 
the 2d day of April, A. D. 1881, the said defendants with 
your orator entered into a contract with Sheedy and Clark, 
of Kansas City, State of Missouri, whereby your orator was 
to sell his cattle in Albany county, near Rock Creek, afore- 
said, branded —G & —, about 1,011 1n number, and the de- 
fendants were to sell 1,401 head, making in all by the joint 
sale of your orator and the defendants a total number of 
2,412, contracted to Sheedy and Clark, on which said con- 
tract of sale the said Sheedy and Clark advanced to your 
orator, by consent of the defendants, $28.750, and it was 
agreed among other things, in said contract with Sheedy 
and Clark, that if the cattle found on the range in Wyoming 
should not be sufficient to pay and discharge the advance 
made by Sheedy and Clark, then the balance should be 
made good out of cattle to be shipped from your orator’s 
ranch in Nevada to Medicine Bow. For greater certainty 
your orator prays that a copy of this said contract be hereto 
attached and referred to as Exhibit ‘ B.’” 

“And your orator further avers and represents the fact 
to be that at the time this said contract was made with said 
Sheedy and Clark he had no knowledge of the number of 
cattle these defendants had on the range in Wyoming, but 
was compelled at that time and did rely wholly upon the 
statements and representations of said Schlagle.” Did you 
swear to that? , 

QO “And your orator further avers that at the time 
said contract was made with said Sheedy and Clark, these 
defendants, expressing friendship for your orator and pre- 
tending that they desired to do your orator a favor by aid- 
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ing him in making said sale to Sheedy and Clark, and by 
putting in on said contract 1,401 head of cattle so that your 
orator’s security would be sufficiently large to secure to your 
orator the advances he needed in ready money from said 
Sheedy and Clark, falsely and fraudulently represented to 
your orator that they, the said defendants, then owned and 
possessed 1,401 head of neat cattle that were then being 
grazed on their rgnge on or near the stream known as the 
Little Medicine, in Wyoming Territory, and that they should 
deliver to said Sheedy and Clark said 1,401 head of cattle, 
in accordance with the terms of said contract, marked 
“Exhibit B,” and your orator, wholly relying on the rep- 
resentations of these defendants as to the number and value 
of the said cattle they pretended to own and be possesscd of, 
was induced to and did enter into a certain contract with said 
defendants on said second day of April, A. D. 1881, whereby 
he acknowledged himself indebted to the defendants in the 
sum of $22,700, the purchase price of the cattle that the 
said defendants represented they then ownedas aforesaid and 
would deliver to said Sheedy and Clark on their said con- 
tract; and your orator, to secure the payment of said sum 
so acknowledged to be due by the fraud of defendants, 
agreed in said contract to give defendants a lien on his said 
King River ranch, in Humboldt County, Nevada, and the 
cattle and horses thereon shown hereinbefore to be worth 
$80,000, and his cattle in Wyoming that might not be de- 
livered on said Sheedy and Clark’s contract ; and your ora- 
tor further avers that he did give defendants a lien and 
possession of his said ranch, cattle and horses in Nevada 
and the remainder of his cattle in Wyoming that should 
not be delivered to said Sheedy and Clark; and it was 
further agreed that when said debt so acknowledged to be 
owing to defendants should be paid and discharged and 
nothing more due thereon, defendants should re-convey 
said property to your orator; and your orator prays that 
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he be allowed to attach hereto true copies of said contract 
of April 2, 1881, and the deed to said ranch and to mark 
the same “ Exhibit C and D,” respectively ; and your ora- 
tor further avers that after said several contracts of the sec- 
ond of April, A. D. 1881, were made, your orator, with defend- 
ants, gathered a portion of the cattle in Wyoming and de- 
livered to Sheedy and Clark 576 head of the neat cattle, 
all of which were cattle of your orator, save and except 
fifty-eight head, which were delivered by these defendants 
from their claimed number of 1,401 head; and your orator 
further avers that the value of all cattle and horses deliv- 
ered from the Wyoming range on said contract with said 
Sheedy and Clark was $14,999, and that in this amount the 
said defendants delivered only the said fifty-eight head ; 
that in order to repay the said Sheedy and Clark the bal- 
ance due them on their advances to your orator on said 
contract of $28,750, with interest thereon at ten-per cent, as 
in said contract specified, your orator shipped from 
King’s River ranch, in Humboldt County, Nevada, 
cattle sufficient to pay and discharge the same; 
and your orator avers that said contract, of date 
April 2d, A. D. 1881, with said Sheedy and Clark, has been 
fully paid and discharged and fulfilled by your orator, he 
having paid in cattle, horses and money to said Sheedy and 
Clark the full sum of $29,901.25, and obtained a release 
from further obligations thereon from said Sheedy and 
Clark aforesaid; and your orator further avers that the only 
cattle delivered on said contract by these defendants were the 
said fifty-eight head aforesaid, and that the value of the said 
fifty-eight head of cattle aforesaid, under the terms of said 
contract, was $1,214; and your orator avers that he had ad- 
vanced to these defendants, from time to time, in expecta- 
tion that their contract would be fulfilled and the 1,401 
head of cattle would be delivered, either on said contract 
with Sheedy and Clark or to your orator, the full sum of 
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$2,059.51, which said sum has more than paid the defend- 
ants for all cattle delivered, and leaves a balance due your 
orator thereon of $845.50; and your orator further avers 
that these defendants not only failed and refused to deliver 
any more than fifty-eight head of cattle on said Sheedy and 
Clark contract, but they have failed and refused, and now 
fail and refuse, to deliver any cattle whatsoever to your 
orator, and claim and represent that they have none to de. 
liver, though your orator has notified them that he was 
ready to receive the same and to pay the agreed price for 
all that defendants would deliver. Your orator, therefore, 
respectfully shows to your Honor and alleges the fact to 
be that the said defendants have now the legal title 
to and are in the possession of the rea! and_ personal 
property obtained of your orator by the fraud and 
deception of said defendants of the full and just value of 
$31,500, for which the said defendants furnished no consid- 
eration whatever, and that the pretended consideration 
fraudulently represented by said defeudants to be furnished 
therefor has wholly failed, and no part thereof has ever been 
delivered. And your orator further avers that of said prop- 
erty so in the hands and possession of the defendants, and 
to which they hold the legal title there, is situate near Rock 
Creek, in Wyoming Territory, your orator’s ranch, of the 
value of $500, and about five hundred head of neat cattle 
not delivered on said contract with Sheedy and Clark of 
the value of $12,500, and twenty-two head of horses of the 
value of $830, one wagon of the value of $150, eleven sad- 
dles of the value of $88, one wagon of the value of $50, 
harnesses and camp outfit of the value of $50, and all of 
said property so situate in Wyoming Territory is of the full 
value of $14,218; the balance of said property is in the 
State of Nevada. And your orator alleges that since the 
failure and refusal of the said defendants to deliver said 
1,401 head of cattle,as they agreed to do, or any part there- 


of, your orator has requested and demanded that the de- 
fendants return to him the possession of his said property, 
and that they make to him all title that is vested in them 
by reason of their several contracts, conveyances, etc., re- 
ceived by them of your orator or caused to be made to them 
by your orator, for which defendants have failed to furnish 
any consideration whatsoever, and particularly to deliver to 
your orator all the property situate in the Territory of Wy- 
oming, and to release, acquit and discharge all claim ortitle 
they now have to said property at law, and to make and de- 
liverto your orator what your orator hath lost by defendants’ 
fraud. And your orator had well hoped that the said defendants 
would have complied with this your orator’s reasonable re- 
quest asin equity and good conscience they shouldhave done; 
but now so it is, may it please your Honor, that the said 
Conrad Schlagle and John Jordan, combining and confeder- 
ating with divers persons, to your orator unknown, whose 
names when discovered your orator prays he may be at 
liberty to insert herein, with apt words to charge them as 
partied defendant hereto, and contriving how to cheat, 
wrong and defraud your orator in the premises, absolutely 
refuse to comply with your orator’s most reasonable re- 
quest; and the said Schlagle and Jordan, defendants, with 
their confederates, are now actually using the saddles, 
horses, wagons, harness, and ranch outfit of your orator, 
together with your orator’s cattle now onthe ranch in Wyo- 
ming, and the said defendants are now actually gathering 
your orator’s cattle, or so many thereof as are in Wyoming, 
and are preparing to and actually threaten that they will 
sell and dispose of the cattle, horses and other property 
that is equitably the property of your orator and convert 
the same into money and apply the proceeds thereof to 
their own use, to the great and irreparable injury of your 
orator in the premises. And your orator verily believes, 
and so charges the fact to be, that the said defendants are 
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about to convert said property into money, and will ’do so 
speedily unless prevented by the order of this Court; and 
your orator is informed and verily believes, and so charges 
the fact to be, that the said defendants are wholly without 
means in Wyoming Territory, are without property of any 
character or description, and are, in fact, non-residents of 
Wyoming, and if permitted to convert said property into 
money the title to your orator’s real estate and personal 
property will lawfully pass to innocent purchasers, and your 
orator will be without any adequate relief at law against 
said defendants. 

“And the said defendants sometimes pretend that 
your orator is dona fide indebted to the defendants in the 
sum of twenty-two thousand, seven hundred ($22,700) dol- 
lars, and that they have actually delivered to your 
orator 1,401 head of cattle that were reasonably worth 
said sum of twenty-two thousand ($22,700) dollars, 
and that said cattle were delivered by defendants to 
your orator at that agreed price, and_ pretend that 
by the delivery of the said cattle aforesaid they furnished 
a just and adequate consideration for the property, real and 
personal, and rights of action conveyed to them by your 
orator, whereas your orator expressly charges the con- 


trary thereof to be the truth. 


“And your orator further charges that when the said . 


defendants represented to him, on the second day of April, 
A. D. 1881, that they owned and _ possessed on their range 
in Wyoming, near Rock Creek, 1,401 head of neat cattle, 
and that they couldand would make delivery thereof in the 
following July and August, they well knew that if they 
ever had been the owners and in the possession of said 
lot of cattle, the said cattle had wandered away from their 
range, that many of them died from rigor of the winter 
and that it would be entirely impossible to deliver said 
cattle in July and August of the year A. D. 1881, as they 


t—— 


4 ee =< 


—$3— 


represented; but of all these facts your orator, was; wholly 
ignorant, and the defendants were eareful,to keep sali these 
facts from. your orator, though to themselves well a ane 
Did you swear to that ? ine : dt Io ree 
© Did you swear to the Ginines “And. your 
orator further charges that the said defendants, atthe time 
of making said representations whereby they, obtained from 
your orator the legal title to the property hereinbefore de- 
scribed, well knew that their representations. were, wholly 
false and fraudulent, and that he was receiving: no adequate 
consideration for the property conveyed to them, an¢, they 
then knew and now know that no consideration whatsover 
was furnished or paid to your orator by the defendants or 
either of them therefor; all which actings, doings, and 
pretenses of the said dsletinn are contrary, to equity and 


good conscience, etc. ?” 


Resumed Wednesday, May 27th,ga.mseo 8) nell 

J. J. Mann (continued): : ie 

© Have you examined that paper from which I read 
yesterday afternoon? A_ Yes, sir. ; 

© What do you say now as to having sworn to those 
statements? A_ I say still that Hon. M. C. Brown was 
acting as my attorney, and it was under his advice I had 
left these contracts with him, and he was my adviser and 
attorney. ' 
QM Did you sign and swear to the bill of complaint in 
that case from which I read yesterday afternoon? A. Yes, 
sir. 

© You did’sign and swear to it? A_ Yes, sir. 

Q Were the statements in that bill of complaint true ? 
A They were, as I understood them ; they were true. 

It would seem that this ought to have been conclusive. 
While the defendant could not urge it as an estoppel, for 
want of privity, he had a right to insist that Mann was 
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bound by his own admissions, unless they were explained 
and that they were prima facie evidence against him. 
Schlagle and Jordan did not appear to the suit, and their 
version of that controversy was not given. The case was 
settled soon after by the payment, as Mann claims, of the 
sum of $10,000, and it was claimed that by virtue of that 
settlement, if not before, Mann acquired the legal title to 
the Schlagle and Jordan cattle and the right of action for 
their conversion. The instrument executed on that occa- 


sion was as follows: 


Whereas, on the second day of April, A. D. 1881, at 
Omaha, in the State of Nebraska, Jeremiah J. Mann entered 
into a certain contract with Conrad Schlagle and John Jor- 
dan whereby he acknowledged himself indebted to said 
Schlagle and Jordan in the sum of tweniy-two thousand, 
seven hundred dollars ; and whereas, the said Jeremiah J. 
Mann is indebted to said Schlagle and Jordan in certain 
other sums; and whereas the said Mann has caused Luther 
Fillmore and Millville C. Brown to pay to the undersigned 
the sum of ten thousand, five hundred dollars, and we have 
accepted in full payment and satisfaction of all claims and 
demands we or either of us have against him: Now, 
therefore, in consideration of the payment aforesaid and 
other valuable considerations, we hereby release and dis- 
charge the said Jeremiah J. Mann from all hability to us 
under said contract aforesaid and acquit and discharge him 
from all claim and demand of every kind and description 
heretofore existing, from the beginning of the world to the 


present time. 
C. SCHLAGLE, 


JoHN JoRDAN. 
Witness, D. J. Brian. 
it requires no arg:ment to show that nothing 
was assigned or conveyed to Mann by virtue of 
that instrument. It was simply the evidence of 
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a settlement of all transactions between them - up 
to that date. According to Mann’s pretensions at 
that time, the herd of cattle which formerly belonged to 
Schlagle and Jordan had practically ceased to exist and 
was of no further value. He claimed that many had died; 
that the remainder had strayed and were utterly lost. The 
settlement between them seemed to proceed upon the idea 
that the transaction between them in respect to the cattle 
had been unfortunate and disastrous, and it was a division 
of the loss between them which grew out of it. If,as Mann 
claimed, the ownership of the cattle still remained with 
Schlagle and Jordan, it was probably ownership of but little 
value, and something which he did not care to purchase. 
If the ownership was in Mann, then the loss belonged to 
him and he had no right to claim any deduction in the pay- 
ment of the sum which he agreed to give for them. Mann 
paid $10,000 for the release of his property and for the pur- 
pose of settling all possible litigation between himself and 
Schlagle and Jordan, and both parties doubtless believed 
that the herd of cattle had practically ceased to exist. Evi- 
dently it was not in the mind of either that further search 
should be made for them, and certainly the instrument ex- 
ecuted on that occasion did not in terms or by fair implica- 
tion transfer to Mann any greater right in or to the cattle 
than he had before such settlement. However, all these 
were questions of fact which were proper for the consider- 
ation of the jury. It was fairly open to defendant to argue 
and contend, as it did on the trial, that Mann, under all the - 
circumstances, was not the legal owner of the Schlagle and 
Jordan cattle, or of the cause of action growing out of their 
supposed conversion, and this at least, if not wholly a ques- 
tion of fact, was a question of mixed law and fact, the con- 
sideration of which the Court had no right to take from the 


jury. 
Railroad Company vs. Stout, 17 Wallace, 663. 
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is -&he Court erred in‘refusing to grant a new trial on con- 
ditiom that:the plaintiff would remit $22,833.33 and accept 
judgment for $17,125, and in rendering judgment for the 
Jastimbntioned'sum: I[t:is not contended that the decision 
of iCircuit Court in granting or refusing a new trial, ordi- 
narily:can be assigned for error, and it is not claimed that 
this;Court has the power to, or that it will review questions 
of factiand-set aside a judgment because the verdict is con- 
traryto:the evidence. It is admitted that the granting or 
refusing:of:a new trial is discretionary with the trial Court 
and ‘that such:discretion will not be reviewed on error or 
appeak (It is difficult therefore to assign error on the fact 
thab the: Court denied: defendant’s motion for a new trial, 
but ithe defendant objected to entry of judgment on the 
findifig or suggestion of the Court, changing the verdict, 
and; iti:did this by motion in arrest of judgment. That 
motion-was overruled and exception duly taken. The sub- 
stance df.the objection is. that the judgment has no legal 
foundation and is not supported by the verdict, because the 
verdict, was ignored and practically set aside. True, the 
judgment was for'a less sum than the verdict, but in arriv- 
ing at the sum of $17,125, the verdict was not considered. 
The judgment of the Court was not aided by the verdict. 
It was. based solely on a finding made by the Court, a 
finding. greatly at varianee with that made by the jury. 
The jury, said the plaintiff, is entitled to recover $39,958.33; 
the Court said no, he is only entitled to $17,125. The 
court said to the plaintiff, if you will aceept my finding, [ 
will give you judgment for $17,125, but if you insist on 
your full rights under the verdict I will give you nothing 
and I will set the verdict aside. ‘The plaintiff accepts but 
the defendant refuses. It insists on its righc to a new trial. 
It will take that and nothing Jess. But, it is said that the 
defendant has no right to complain as the Court exacted a 
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less sum than that found by the jury and that the error, if 
any, is in his favor. In other words, when a plaintiff re- 
covers a large verdict, one which is excessive, one not justi- 
fied by the evidence, but one caused by partiality, corrup- 
tion or passion on the part of the jury, he may make his 
motion for a new trial on the grounds warranted by the 
facts of the case. The Court agrees with him in great part 
holding the verdict is bad, perhaps even vicious, but the 
Court will correct the jury by reviewing the evidence 
evolving from the material facts the measure of damages, in 
short, performing all the functions of the jury and deciding 
the amount which the plaintiff may take and which the de- 
fendant must pay. This practice has resulted in some cases 
i a species of bargain between the Court and plaintiff as to 
the amount which the Court will allow and the plaintiff re- 
mit, and this process goes on and continues until a sum 1s 
agreed upon satisfactory both to the Court and plaintiff. 
We make no such charge, however, in this case, but the 
practice Is susceptible to that abuse. Is the defendant in 
such a case voiceless and powerless, after having gone 
through the ordeal of a trial by jury? Is he to be a silent 
spectator of a new proceeding and made the victim ofa 
different sentence. 

What becomes of the trial by jury ? While he may 
be profited ina money sense in that particular case, is he 
not injured in another? Can he not complain as a citizen 
that a right guaranteed by the constitution and jealously 
guarded by the courts has been taken away? Has he not 
the right to say that the law, the constitution, greater than 
magna charta, shall not be viclated? Such a question is 
something more than a private controversy between two 
individuals for a given sum of money. It becomes one of 
public policy, aye, more than that, it is one of public wel- 
fare. But we will probably be met by the argument that 
such a practice has become comman inthe courts of the 
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different States. That is not a satisfactory answer. There 
is an important difference between the organization and de- 
cision of the state and federal courts. In most of the States 
and inall, we believe, where this practice is tolerated, the 
courts of last resort have the same power to review ques- 
tions of fact as the inferior courts by which the judgment was 
rendered. If an agrieved party has not been sufficiently 
redressed by the remittitur, he can ask for a ‘review of all 
the facts and have complete relief He has an appeal from 
the finding of the trial judge, as well as from the verdict of 
the jury; but in this court he has no such right. For that 
reason, if no other, the rule of the State courts should be 
received with great caution and little favor. But this case 
will not stand the test of that rule, and we will argue 
this question the same as if the case were pending in a 
State court. 

If the proposition be admitted that the defendant was 
entitled to a trial by an zmpartial jury, the position of 
plaintiffin error on this question would seem td be unas- 
sailable. For it is apparent from the record that the de- 
fendant was not granted a trial by an impartial jury. 

As stated, this was an action for trover, for the alleged 
conversion of cattle. The defendant denied all acts of con- 
version charged against it. There was a mass of conflict- 
ing testimony as to whether defendant had converted any 
of plaintiff’s cattle, and if any, how many, their ages and 
value, and when converted. The Court instructed the jury 
that hey must find the facts as to these several matterc, and 
that the measure of damages in case they found for plaintiff, 
was the value of the cattle so converted, with legal interest 
from the time of conversion. Herc, then, was certainly a 
case of unliquidated damages. From all this conflicting 
mass of testimony concerning different herds of cattle, and 
covering quite a long period of time, the jury was to ascer- 
tain for itself how many of different cattle and of what dif- 
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ferent herds and brands and of what ages, sexes, conditions 
and values, were converted by defendant ; at what time, or dif- 
ferent times. they were so converted ; and what interest had 
accrued, All these were questions of fact, to be determined 
by the jury when it found that the defendant ad con- 
verted any cattle; and whatever the verdict of the jury 
might be, it was impossible for the Court to know 
what elements had entered into its calculations; their 
verdict was for a gross sum; and as a_ consequence, 
it would be impossible for the Court in the case of anv 
given verdict which did not agree with the opinions or 
calculations of the Court, or conclusions of the Court on the 
evidence, to separate that which was good in the verdict 
from that which was bad; so as to ascertain, for example, ° 
that while the xwméer of cattle found by the jury was cor- 
rect, or might be so considered under the evidence, the 
value placed thereon was too great, under the evidence as 
to value; or the zxferest too much. So that though be- 
lieving the verdict was wrong only through some inadvert- 
ence or oversight in calculation, and not inherently bad 
through misconception of the law or evidence, or wrong 
motives on the part of the jury, the Court would be unable 
to ascertain that part which was not allowable, and enter 
judgment on what was left. Hence, if it should undertake 
to reduce what it considered an excessive verdict as a 
whole, the attempt to correct would be upon ?@¢s owax finding 
and opinion as to where the truth was and what the. facts 
were on the disputed questions of numbers, values, dates, 
conditions, etc. It requires no argument to show that this 
would not be a verdict of the jury on any of those points. 
And, as we shall contend, and as the authorities in our 
opinion hold, Courts must not interfere with verdicts so as 
to attempt to deduct that which is not allowable under the 
law and evidence—save in a few plain cases, generally on 


contracts, where the Court can act intelligently in giving 
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effect to that which is proper in an impartial verdict of the | 
° ; ‘ RR 
jury,and cut off something that is not allowable, or is found | 
throughinadvertence. In this case, therefore, the Court being 


uninformed as to the jury’s conclusions and findings on these 


many different matters, could only interfere with the ver- 
dict as being excessive in one other contingency, namely, yt 
that allowing all latitude to the jury as to all these elements 
and considering solely the testimony most favorable to the 
plaintiff as to numbers, dates, values, etc., the product of 
all these elements is still below the total produced by the 
jury. On this fact appearing to the Court, the extent of 


the excess becomes a material question, and according as 


this excess is of great magnitude and importance, compared 
with the evidence and conclusion of the Court thereon, 
must the Court believe that the Jury was not an impartial 
one, and did not grant a fair trial to defendant, but on the 
contrary acted under some perverted judgment, some mis- 
conception of the law or evidence, or under the influence -* 
of passion, prejudice, or corruption. And if the verdict 
be so excessive as to justify the Court in disturbing it at 
all for these reasons, it must set it aside asa whole; because 
if the jury so errs as to bring in a largely excessive ver- 
dict by reason of its misconception of the law or evidence, 
its perverted judgment, or because of passion, prejudice, or 
corruption, it cannot be assumed that the verdict was an 
impartial one, or that it was justly found against the de- 
fendant on axy of the issues involved, even as to any lia- 
bility whatever on its part. In this case this latter ground 
for disturbing the verdict of the jury did arise. The ver- 
dict was for $39,958.33. In scanning these figures, the 
Court could not say how much of the amount was for inter- 
est, what was the total value fixed by the jury, and what 
was interest thereon; and of the value, what was the sum 
per head allowed, or how many cattle were converted, and 
of these, how many were old cattle of the original brands, 
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and what was the increase allowed by the jury. So it was 
out of the power of the Court to correct the verdict as to 
any one or more elements of the jury’s calculation. There- 
fore, the one criterion by which the Court could test this 
verdict as to amount was whether or not it was excessive 
as a whole, considering the amount most favorably to the 
plaintiff; and if excessive, was it so largely so as to justify 
the Court in interfering with it? 

If the Court was torrect in its conclusion that there 
was no evidence to support a verdict larger than $17,125, 
it means that the verdict was excessive by $22,833.33; that 
the jury rendered a verdict for this large sum cethout any 
evidence against the defendant. And in order to show by 
the record in this Court, that the verdict was excessive by 
that large amount, we have not only the testimony itself in 
the record, but the admission of the trial judge in compel- 
ling this reduction, and of the plaintiff below in making 
the remittitur. 

Now if a jury will bring in such a verdict, what shall 
we say of it? Can it be considered that the jury was “im- 
partial?’’ It will not be denied that defendant was entitled 
to an impartial jury. Was not the verdict altogether an 
outrageous one, which the Court must immediately assume 
was due to a misconception of the evidence, a perverted 
judgment, or to passion, prejudice, or corruption of the 
jury? Andif any of these influences prevailed, must not 
the verdict be set aside, and a new trial be granted by 
another and impartial jury. 

On what theory can it be considered this was an 
partial verdict’’ or the verdict of an “impartial jury?” 
Are there not two fatal objections to any such theory or 
conclusion? First, that it is an outrageous verdict, wholly 


“ im- 


and confesedly unwarranted by the evidence; and second, 
that as reduced, the so-called verdict, or net result, is not 


the verdict of ANY jury, but is simply the finding of the 
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trial judge. As to the first, it would seem unnecessary to 
argue that a verdict two and one-third times as large as the 
evidence permitted, a verdict for upwards of $22,000, 3 un-— 
supported by any evidence whatever, is one flagrantly exces- 
sive. And as to the second, whose verdict is it? How 
many cattle did the jury find the defendant had converted, 
and how many did the Court so fine, and did the numbers 
agree, or wherein did they differ? Which herds did the 
jury believe the cattle converted belenged to? Were they 
of the original brands or of the increase, and what was 
their condition; and what were the findings or conclusions 
of the trial judge in these respects, and did they agree with 
those of the jury, and if they did not, wherein did they 
differ? As to the va/zes, what were the conclusions of the 
jury, and what were those of the judge, and did they agree 
in this respect, and if they did not, wherein did they differ ? 
As to the time of the conversion, what was the finding of 
the jury, and what that of the judge ; were they the same, 
and if not, wherein did they differ?) Who can anwer these 
questions, and if no one, who shall say that $17,125 repre- 
sents the verdict of ANY Jury upon the issues presented in 
this record? As the record and proceedings now stand, 
might not the impanneling of a jury, the presentation of 
the evidence and the arguments to the jury have been dis- 
pensed with? What place has the action of any jury 
in the final result, as evidenced by the judgment standing 
against this defendant? The conclusion of the jury that 
the plaintiff was entitled to a verdict at all can hardly be 
presumed to have had any effect on the Court’s finding and 
judgment, when the Court believed it had given a verdict 
of upwards of $22,000 without evidence. 

[t is admitted that the judge of the trial Court has a 
power over the verdict of the jury, and in order that jus- 
tice may not be thwarted through the instrumentality of an 
ignorant, biased or corrupt jury, it is frequently necessary 


that such power be exercised. But we contend, when dis- 
puted facts have been submitted to a jury and a verdict is 
rendered, the power of the Court (except to correct a pal- 
pable error not arising from misconception or undue influ- 
ence) is limited to setting aside a wrong verdict ; and the 
Court should not use this power to substitute its own sense 
of what is right or its own conclusion from the evidence, 
for the verdict of the jurv. 

In this case we contend, the duty of the trial Court 
upon deciding that the verdict was excessive in the amount 
stated, and if the verdict was so excessive, was to set it 
aside altogether and to grant the defendant a new trial by an 
impartial jury; that there was no alternative course. 

We have been unable to find this question presented 
or adjudicated in an exactly similar case, but we submit 
there can be no doubt on principle or upon authority, so 
far as we can find authority in analogous or nearly similar 
cases, bnt that the position of plaintiffin error, as above 
stated, is the correct one. 

There have been some lightly considered decisions on 
the question of the power and duty of the trial judge in 
such matters, and some careless applications of authority 
and precedence, but there has also been sound and serious 
consideration of the question in a few cases. From the 
principles enunciated and the decisions given in these cases, 
we submit these general conclusions: 

That the law recognizes a distinction in the powers 
and duties in the trial Court between actions ordinarily on 
contract and actions sounding only in damages, and particu- 
larly as to wrliguidated damages. That iu actions on con- 
tracts, and actions of tort where the measure of damages ts 
fixed by some certain rule of law, if the jury find an exces- 
sive verdict and the Court can with certainty ascertain the 
exact amount wrongfully found, and it ts apparent that it 


was so found from mistake or inadvertence, and through 
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some influence affecting the integrity of the verdict, it will 
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overrule a motion for a new trial on plaintiff enterin 
mittitur for the excess; this, on the the theory that exact 
justice is done thereby, according to the verdict of the jury, 


both parties having had the right of an impartia! trial by 
jury, and the expense of a second trial being thereby obvi- 
ated. Thus, where the jury allow interest where none is 
allowable, on a contract, and this result is apparent, or in 
trover for a horse, if the jury award plaintiff some expense 
incurred in endeavoring to regain the horse, which the law 
does not allow, the Court may separate the good and bad, 
and the plaintiff may remit the excess. 

But in nearly all cases of tort, and in all cases of un- 
liquidated damages, where the amount is to be fixed by the 
jury, either because the amount is left to the sound discre- 
tion of the jury, as in actions for slander, ete., or in trespass 
to property, or in other cases of unliquidated damages 
where the measure is fixed by no certain rule of law; or if 
fixed by any certain rule of Jaw, in theory, as in the case at 
bar, the finding of the jury involves a finding on various 
and intermingled facts and items, leaving it impossible for 
the Court to distinguish in the grand result in what partic- 
ulars the jury may have erred—in all such cases, the Court 
wil] not disturb the verdict of the jury, except the verdict 
be so excessive as to create and justifv the belief in the 
mind of the Court that the jury acted on some misconception 
of the law or evidence,a perverted judgment, or from passion, 
prejudice or corruption; if the Court entertains such belief, 
it will not attempt to cure or purge the verdict, but will set 
it aside altogether and grant a new trial by an impartial 
jury ; that ‘o attempt to alter or cure such verdict, and 
render judgment on a part of it, is to substitute the opinon 
of the Court for the verdict of the jury, and deny the im- 
partial trial by jury guaranteed by the Constitution. 

As to this latter class of cases, what is such an exces- 


sive verdict as will justify a Court in imputing such wrong 
influence to an action of the jury, has been variously stated, 
and a fair average statement may be said to be such an ex- 
cess as will at first blush, cause mankind to say the verdict 
is unjust, or will shock the sense of right of the Court. In 
applying this principle, verdicts which give double what the 
Court considers fair, and even less than double, are almost 
uniformly set aside. And this in actions for slander, mali- 
cious prosecutions, damages for personal injuries, etc, 
where the jury is permitted greater latitude. How much 
more, then, should a verdict of double and more than 
double any just amount, in an action concernirg property, 
where compensation is the governing consideration, shock 


the sense of any impartial person? 


The first case we desire to cite on this assignment of 
error is Thomas vs Womack, 13 Texas, 583, an action for 
damages for personal injuries. The verdict was for $10,- 
000; the Court overruled the motion for a new trial upon 
plaintiff remitting $8,500, and taking judgment for $1,500. 


On the point that the record shows the verdict to be 
excessive, the Court says in that case: ‘* The verdict was 
confessedly excessive. We must suppose the Judge so re- 
garded as it appears by the record that he refused a new 
trial ‘upon the plaintiffs having entered a remittitur of 
$8,500.’ and the entering of the remittitur must be consid- 
ered as an admission that the verdict was excessive.” 


As to the inference to be drawn from that excess: 
“ Where the verdict was confessedly so flagrantly excessive 
as the remittitur admits it to have been in this case, it must 
be ascribed to prejudice, partiality, passion or some undue 
or improper influence or cause perverting the judgment of 
the jury, and to permit any part of it to stand, would not be 
consistent with the preservation of the impartiality, integrity 
and purity of trial by jury.” 
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And on the point that the Court will not deny the ag- 
grieved party a new and impartial trial by jury 2’ “No 
more will the Court substitute its sense of what would be 
the proper amount of a verdict were it so excessive as to 
warrant the belief that the jury had been misled cither by 
passion prejudice or ignorance, but will set the verdict 
aside altogether and grant a new trial. For to permit the 
verdict to be reduced to an amount which the Court may 
think reasonable in such a case would be to substitute the 
opinion of the Judge for the verdict of the jury and in effect 
to deny the aggrevied party the right to a trial by an im- 
partial jury.” 

The criticism of the Texas Supreme Court in this last 
case of the two cases in Barbour (Sup. Ct. N. Y.) which ap- 
pear to be the only reported cases leaning the contrary way 
on any of these questions, is eminently fair, as a perusal of 
the cases will show; for these cases argue and admit the 
power of the Court to send a case back to a second jury 
where in the opinion of the Trial Court the verdict is ex- 
cessive; but then without much consideration proceed to 
make that finding themselves which they have just been 
arguing should properly be left to another jury. 

The case of Nudd vs. Wells et al., 11, Wis., 407, was 
an action for damages against a common carrier for the 
non-delivery of goods. There was a dispute as to the 
measure of damages and the Court gave instructions to the 
jury to guide them in measuring these damages if they found 
for the plaintiff. The jury brought in a verdict for $1,087, 
which was thought by the Court too large and that dam- 
ages could not exceed $821.20. On this point the Court said: 

“Ttis evident that the jury in this case found a verdict 
much larger than the plaintiff was entitled to by any legal 
rule of damages: but if the excess was clearly ascertain- 
able and the proper amount of damages could be readily 
fixed by the application of a settled rule of law to the evi- 


dence, perhaps the practice adopted by the Court below of 
allowing the plaintiff to remit the excess and then refusing 
a new trial would be proper. The practice of remitting 
where the illegal part is clearly distinguishable from the 
rest and may be ascertained by the Court without assuming 
the functions of the jury and substituting its judgment for 
theirs, is well settled. Thus, where a verdict allowed inter- 
est where none is allowed by law, where it exceeds the 


amount claimed, or 


,Inany other case, where that which 
ought not to stand is clearly ascertained, the remittitur mav 
be allowed. But it ought not to be carried so. far as to 
allow the Court, where a jury has obviously mistaken the 
law or the evidence and rendered a verdict which ought 
not to stand, to substitute its own judgment for theirs, and 


after determining from the evidence what amount ought to 
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be allowed, allow the plaintiff to remit the excess and then 
refuse a new trial. 

There are authorities that would sustain even this, as 
12 Barb., 49 and 19 Id., 461. But we are unable to sce 
how such a practice can be sustained in such cases as these 
were without doing the very thing which they profess not 
to do; that is, allowing the Court to substitute its own 
verdict for the wrong verdict of the jury, and on the plain- 
tiff’s accepting that, refusing a new trial. The true rule on 
the subject is stated in Thomas vs. Womack, 13 Texas, 580, 
and Lambert vs. Craig, 12 Pick., 199. See also George vs. 
Law et al., 1. Cal., 363.” 

The Wisconsin case was followed in the case of Vinal 
vs. Core, 18 West Va., 1. This was an action for damages 
for malicious prosecution. Verdict $10,000. The Circuit 
Court thought this excessive, but overruled a motion for 
new trial on plaintiff remitting $5,000 and taking judg- 
ment for $5,000. Defendant appealed. Among other 
things, the Supreme Court said: “If the damages as- 


sessed by the jury were so enormous as to furnish evi- 
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dence of impropriety on the part of the jury, the defendant 
is entitled to have the verdict set aside and cannot be com- 
pelled, in lieu of the verdict of a new and fair jury, to ac- 


cept the judgment of the Court.” 


The case of Johnson vs. Root, 2 Clifford (U.S. C. C.) 
page 138, was one concerning the right to a patent where 
nominal damages only were claimed. Upona motion for a 
new trial, the Court said: ‘“ The Court instructed the jury 
if their verdict was in favor of the plaintiff, to find nominal 
damages, but they returned a verdict in his favor, assessing 
damages in the sum of $500. Errors of this description 
may. sometimes be obviated by allowing the prevailing 
party to remit the excess and that course is frequently 
adopted in cases where the Court is satisfied that the error has 
resulted from oversight or merely inadvertence ; but where, 
as in this case, the finding is not only contrary to the evi- 
dence, but in direct contravention of the charge of the 
Court, the difficulty cannot in general be remedied in that 
way. Parties have the right to an impartial trial according 
to the law; and where it appears to the court that the re- 
quirements of the law in that behalf have not been fulfilled, 
it is the duty of the Court, on motion to that effect, to-set 


aside the verdict and grant a new trial.” 


The Court also says: ‘ The Courts of the United 
States have power to grant new trials in cases where there 
has been a trial by jury for reasons for which new trials 
have usually been granted in Courts of common law and 
where, as in this case, it is fully made to appear that the 
trial has not been an impartial one, it is the duty of the 
Court to exercise the power conferred by ?the Judiciary 


Act.” 


In Baylis vs. The Travelers’ Insurance Company, 113 
U.S., on page 320, this Court recognizes the importance of 
preserving inviolate the right to an impartial trial by jury. 


-- 


-- 


oI Oi-— 


In Loewenthel vs. Streng, go Ills., 74, in an action for 
malicious prosecution, a verdict was rendered for $10,000; 
motion for new trial overruled on plaintiff remitting $4,000, 
and judgment entered for $6,000. On appeal, the Supreme 
Court reversed the judgment and says; “ But if it were 
conceded that there was not probable cause and the apel-: 
lant was actuated by malice, still a verdict of $10,000 is out- 
rageously excessive. It could only have been induced by 
prejudice, passion or a total misconception of the case. 
And when itis so flagrantly excessive as to be only ac- 
counted for on the grounds of prejudice, passion or mis- 
conception, the remittitur does not remove the prejudice, 
passion or misconception. These elements may have 
entered, and probably did enter, into the finding of other 
facts important to the issue, if not the issue itself. Such 
feelings would naturally lead to an unfair finding against 
appellant.” 

It seems the practice of remitting from excessive ver- 
dicts had grown to some extent in Illinois, and as late as 
1874 this was regretted by the Supreme Court of that 
State in the case of the Illinois Central Railroad Com- 
paay vs. Ebert, 74 Ills., on page 401, as follows: ‘‘ Do the 
facts justify a finding so heavy? Ten thousand dollars is 
a very large sum of mony, the possession of which very 
few can boast. It is a small fortune, which few acquire in 
a life of incessant labor. This the jury awarded to one 
whose prospects in life did not extend beyond his wages as 
a day laborer, and who has not been, by the negligence 
of the defendants, wholly disabled. It is true the company 
were at fault, but not so greatly as to aggravate it to wil- 
fullness. Compensatory damages were all the jury were 
justified in awarding under the evidence. A verdict for ten 
thousand dollars is so enormous as to justify the inference 
the jury were actuated by prejudice and passion, not listen- 
ing to the dictates of cool judgment, The enormity of the 
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finding so shocked the sense of justice of the plaintiff’s 
counsel that they at once remitted more than one-half of 
of the amount. We cannot but think the verdict was the 
result of passion and prejudice, avd zt 7s none the less so after 
the remittitur, for the incentives to the finding abide as well 
in what remains as in the original amount found. The ver- 
dict was for ten thousand dollars. The verdict was the re- 
sult of passion and prejudice. I[f those incentives prompted 
the verdict, they vitiate the verdict, and it should have been 
set aside. Buta practice has found place in our jurispru- 
dence which sanctifies an outrageous verdict by entering a 
remittitur, and it has so often received the sanetion of this 


Court that it may be too Jate now to displace it.” 


In 15 Mass., page 367, Samson vs. Smith, it is laid 
down that “Whenever the Court is satisfied that there 
is no reasonable measure between the injury and compen- 


sation, it is their duty to submit the case to another jury. 


In Coffin vs. Coffin, 4 Mass., 1 (S. C., 3 A. M. 
Dec. on page 202), the Court expresses what dam- 
ages are, in certain cases, to be considered excessive, 
and further says: ‘In the case of Boordman vs. Car- 
rington, 2 Wils., 244, it is observed by the Court 
that there is a great difference between cases where dam- 
ages may be seen, as in promises ortrespass for goods, and 
where the damages are matters of opinion and speculation, 
and are ideal, that the judges are to advise and not contro! 
juries. 

The language of this Court in Baylis vs. Travelers’ In- 
surance Company, 113 U.S. 320, is eminently applicable to 
this question. It said: ‘ But without a waiver of the 
right of trial by jury, by consent of parties, the Court errs 
if it substitutes itself for the jury, and, passing upon the ef- 
fect of the evidence, finds the facts involved in the issue, 
and renders judgment thereon.” 
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This is what was done in the present case. It may be 
that the conclusions of fact reached and stated by the Court 
are correct, and, when properly ascertained, that they re- 
quire such a judgment as was rendered. That is a ques- 
tion not before us. The plaintiff in error complains that he 
was entitled to have the evidence submitted to the jury, 
and to the benefit of such conclusions of fact as it might 
justifiably have drawn; a right he demanded and did not 
waive; and that he has been deprived of it, by the act of the | 
Court, in entering a judgment against him on its own view 
of the evidence, without the intervention of ajury. In this 
particular, we think the error has been well assigned. This 
Constitutional right this Court has always guarded with 


jealousy. (Citing cases. 
J J g 


And as somewhat pertinent to this question, we may 
further cite the language of this Court in Burdell et al. vs. 
Denig et al., 92 U.S. 723: ‘“ The Court, therefore, in tell- 
ing the jury peremptorily, on this testimony, that the license 
to Lowe did authorize him to use the Singer machine with 
a feeding device operating upon the principle and plan of 
that patented by Wilson, took away from the jurv the right 
to weigh that testimony. If the Judge had said that, if they 
believed these facts to be established, then the license to 
Lowe authorized the use of the Wilson device in the Singer 
machine, we would affirm the judgment; but because he, 
in this respect, assumed a function which belonged to the 
jury, and for that reason alone the judgment must be re- 


versed and a new trial awarded.” 


We therefore respectfully submit that the record shows 
that the judgment of which the plaintiff in error now com- 
plains, was not founded upon the verdict of a jury, but only 
upon the finding of the Court, which, after the mistrial by 
the jury, undertook the performance of a duty in which the 
jury had utterly failed, and we claim that for this reason, if 
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no other, the judgment of the court below should be 


versed and a new trial ordered. 
Respectfully submitted, 


HUGH BUTLER, 
Attorney for Plaintiff in Error. 
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Supreme Coutt of the United Stated. 


OCTOBER TERM, 1888. 


THE ARKANSAS VALLEY LAND AND 
CATTLE CoMPANY, (limited) Plain- 
tiff in error. 


\ No. 147. 
OS. | 
: | 
JEREMIAH J. MANN. J | 


In ERROR TO THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF COLORADO. 


Supplemental Brief for the Plaintiff in Error. 


It is proposed to bring to the attention of the 
Court some additional authorities and considerations 
‘touching the unwarranted course of the learned 
judge of the court below in allowing the plaintiff to 
remit $22,833.33 of the verdict, and in then enter- 
ing judgment, professedly on the verdict, for the 
residue of the sum awarded as damages, namely 
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$17,125, together with costs to be taxed (pp. 27,28), 


after deciding, as the learned judge necessarily did, 
that the verdict was grossly excessive and largely 
without support in the evidence, for it is to be pre- 
sumed that the court was fully alive to the rule thata 
verdict in a caseof tort will not be disturbed on the 
ground of excessiveness in the damages awarded un- 
less, as Mr. Justice Story says, it 1s ‘‘ excessive and 
outrageous,’’ and the jury have been carried away by 
passion, prejudice or a perverse disregard of justice. 
(Whipple v. Cumberland Manufacturing. Co., 2 
Story, 661, Wiggin v. Coffin, 3 Story 1.) 

It is because the jury went beyond all rational 
bounds and inflicted gross injustice on the defend- 
ant, because they acted in great part without evi- 
dence, and not because the Court thought they had 
come to a wrong conclusion on the evidence, that 
the verdict was disturbed. 

Now, when it is considered that this action is for 
the conversion of certain property of the plaintiff, 
and that the whole measure of the defendant’s guilt, 
if it be guilty of any act of conversion, is that it 
innocently’ purchased the property from one in 
possession, and claiming to own it, and believed by 
the defendant to own it, it would seem hardly open 
to question that the excessiveness of the verdict 
must have been the result of passion and prejudice. 
How a jury, not so inflamed, could have gone so far 
beyond limits in an honest endeavor to put a value 
on the property believed by them to have been con- 
verted by the defendant, we cannot comprehend. 
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Here the Court gave the jury a definite standard 
to go by in fixing the damages, namely the value of 
the property alleged to have been converted. It 
was not as if the case had been one of malicious 
prosecution or slander, in which a jury, with a laud- 
able design to protect character, may give excessive 
damages without prejudice or malice against the 
defendant, 

It was a verdict then which was the outcome of 
passion and prejudice, as the Court must be taken 
to have held it to be, that the Court, after some man- 
ipulation of its own, made the foundation for its 
judgment. — 

The Court below assumed to put itself in the place 
of the jury, and, attempting to look at the case from 
that stand point, as if it were possible, reached a 
conclusion, which was in no sense judicial but ne- 
cessarily arbitrary, namely, that as to $22,833.33, 
the verdict was outrageously excessive, and that as 
to $17,125, it was a proper verdict and should 
stand. Surely it is a mockery to call the judgment 
that followed this proceeding a judgment on the ver- 
dict. It was essentially a judgment regardless of 
the verdict. 

The 7th amendment of the Constitution provides 
that «‘In suits at common law, when the value in 
controversy shall exceed twenty dollars, the right 
of trial by jury shall be preserved,.and no fact tried 
by jury shall be otherwise examined in any court of 


| the United States than according to the rules of the 


common law.’’ 
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It becomes a question of the gravest import ’- 


whether the learned judge of the court below, in his 
attempt to discover just how far the verdict was 
tainted with passion and injustice, was violating 
instead of preserving the right of trial by jury, or 
was examining facts which had been tried by jury 
‘¢according to the rules of the common law.”’ 

The absence of the guaranty contained in the 7th 
amendment was one of the serious objections to the 
adoption of the Constitution. The people regarded 
that great covenant of government as inadequate to 
the purpose of establishing justice without the same 
explicit security of trial by jury in civil cases as 
had already been provided in criminal. Indeed, it 
is difficult to overestimate the value they attached 
to this ancient institution of the common law, 
their love for which had been intensified by arbitrary 
denial of its blessings to the colonies by the mother 
country. 

To this may be added the language of Mr. Jus- 
tice Story, speaking for the Court, in Parsons vs. 
Bedford (3 Pet., 460). We said: 


‘¢The trial by jury is justly dear to the American 
people. It has always been an object of deep in- 
terest and solicitude, and every encroachment upon 
it has been watched with great jealousy. The right 
‘to such a trial is, it is believed, incorporated into 
and secured in every State constitution in the 
Union, and it is found in the constitution of Louisi- 
ana. One of the strongest objections originally 
taken against the Constitution of the United States 
was the want of an express provision securing the 
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right of trial by jury in civil eases. As soon as 
the Constitution was adopted this right was secured 
by the seventh amendment of the Constitution 
proposed by Congress, and which received an as- 
sent of the people so general as to establish its im- 
portance as a fundamental guarantee of the rights 
and liberties of the people.”’ 


The 7th amendment, like some other provisions 
of the Constitution, requires a reference to the 
common law of England before it can be under- 
stood. It is to that system that we must go, as 
to a dictionary, to find out what is meant by the 
right of trial by jury. 

In all the recorded precedents of the English 
Courts we do not believe that a single instance can 
be found of such an interference with a verdict as 
that committed by the learned Court below. 

In Plydell vs. Karl of Dorchester, (7 T. R., 529), 
which was in case for diverting a watercourse, the 
jury gave an excessive verdict; yet, although it was 
‘ca mere question of property, as stated on the record, 
where there was something whereby to measure the 
damages, namely, the deterioration of the property 
itself; and therefore not like cases of personal in- 
juries, as actions for adultery, slander, &c.,’* the 
most the court could do was ‘‘ to let in the defend- 
ant to'a new trial upon the terms of the former ver- 
dict standing as a security in the meantime for the 
damages which might be given upon another trial 
"a = *.’ In Davidson vs. Molyneux, (17 
Law T. Rep. N.S., p. 280), Mr. Justice Blackburn 
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wound up his opinion by declaring that the rule ;: 


for a new trial should be made absolute for exces- 
siveness in the verdict, ‘‘ unless the parties can come 
to terms.”’ ; 7 

In Leeson vs. Sinith, (4 N. & M., 306), Lord Den- 
man, C. J., speaking for the court, said: «It is 
clear that the verdict is at all events for too much. 
We cannot, however, reduce the damages with- 
out the consent of both parties, and therefore the 
rule must be made absolute for a new trial.’’ 

In Price vs. Severn, (7 Bingh., 320), Mr. Justice 
Alderson said, concurring with the other judges in 
making absolute the rule for a new trial, on the 
ground of excessiveness in the verdict, ‘‘ But noth- 
ing is more usual than in cases of assault, where an 
excessive verdict has been given, to suggest to the 
counsel to agree on a sum, to prevent the necessity 
of a new trial.’’ 

Mr. Mayne, in his work on damages, says, ‘‘where 
an excessive verdict is given it is usual for the judge 
to suggest to counsel to agree on a sum, to prevent 
the necessity of a new trial.’’ (2d Ed. 1872, Lon- 
don, p. 461.) : 

Mr. Lush, in his Common Law Practice, (3rd Ed. 
London 1865, p. 636), says: 


‘Tt is not unusual, however, where a new trial 
is granted for excessive damages, to make it a con- 
dition that the first verdict shall stand as a security 
for what may be proved for the second, and then be 
reduced accordingly.”’ 
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Mr. Archbold, in his Queen’s Bench Practice, (Ed. 
12th, London 1866, p. 1524), says: 


‘¢It is very usual, where an excessive verdict has 
been given, for the judge to suggest to the counsel 
to agree on a sum to prevent the necessity of a new 
trial.’’ 


We may therefore say, with some confidence that, 
down to the great revolution, in the judicature, the 
procedure, and the substantive law of England pro- 
duced by the Supreme Court of Judicature legisla. 
tion, there is not a recorded instance of a court there 
entering judgment in an action of tort for so much 
of an excessive verdict as it deemed right, upon the 
plaintiff entering a remittitur damna for the resi- 
due. 

The case of Lambert vs. Craig, (12 Pick., 199,) 
seems to be in perfect accord with the English 


cases. It was assumpsit, The verdict, it was 


claimed by the defendant, was excessive, because of 
the jury’s failure to credit the defendant by the 
value of a horse, wagon and sundry articles of 
clothing of considerable value, which it was proved 
the plaintiff had received. In granting a new trial 
the court said ‘plaintiff had offered to remit such 
sum asought to be deducted on account of the horse, 
wagon and clothing. It is, therefore, quite clear 
by the plaintiff’s own admission that the value of 
these articles ought to have been deducted from the 
plaintiff’s demands. Jf the value had been ascer- 
tained the amount might be now remitted and judg- 
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ment entered for the residue ; but unless the par- 
ties can agree as to the value, it must be ascertained | 
by a jury, and a new trial is granted for that pur- 
pose.’’ It would seem clearly inferrible that there 
was evidence of the value of the property, as the de- 
fendant claimed that the demand sued for should be 
credited by that value, and the course of the court 
was evidently founded on the idea that to decide the 
question of valuation would be to invade the prov- | 
ince of the jury.. 

It appears by the cases of Winn v. Columbian Ins. 
Co., (12 Pick., 279) and Boyd v. Brown (17 Pick., 
453) that a practice exists in Massachusetts, where 
a jury gives excessive damages, to reopen the case 
for a new trial merely to the extent of the quantum 
of damages, thus saving the expense of a retrial on s 
the merits. This power of restricting the scope of | 
the new trial is confined to cases where the Court 
is of the opinion that the verdict is correct in all 
respects except the amount of thedamages. The Court 
makes no allusion to a practice authorizing the 
trial judge to enter judgment for such part of an 
excessive verdict as he deems correct, upon the 
plaintiff remitting the excess, and it would seem to 
be a fair inference that no such practice then existed i 
in Massachusetts. 

Whether the eminent judge who delivered the 
opinion of the Court in Doyle vs. Dizon, (97 Mass., 
213), intended to override those cases and establish + 
a new rule of practice does not clearly appear, nor 
does it appear whether the Jearned Court had the 
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assistance of proper research and discussion at the 
bar. Certainly the attention of the learned Court 
was not called to Winn vs. Columbia Ins. Co., 
(supra) and Boyd vs. Brown, (supra.) The Court 
does refer to Lambert vs. Craig (supra), which, 
however, does not seem to lend support to the judg- 
ment. | 

In harmony with the preceding authorities is Mudd 
v. Wells, et al., 11 Wis., 415, which was an action 
against a carrier for the non-delivery of a certain 
box of machinery, received by the defendant for trans- 
portation. The jury found for the plaintiff, but, 
on motion for a new trial, the Court was of opinion, 
that the verdict should stand if the plaintiff would 
remit to the defendants a certain amount of it, which 
the plaintiff accordingly did, and thereupon judg- 
ment went for the residue. In showing that the 


judgment should be reversed for this action of the. 


trial judge the Court say: 


‘It is evident that the jury in this case found a 
verdict much larger than the plaintiff was entitled 
to by any legal rule of damages. Butif the excess 
was clearly ascertainable, and the proper amount of 
damages might be readily fixed by the application 
of a settled rule of law to the evidence, perhaps 
the practice adopted by the court below, of allowing 
the plaintiff to remit the excess, and then refusing 
a new trial, would be proper. The practice of re- 
mitting where the illegal part is cleafly distinguish- 
able from the rest, and may be ascertained by the 
court without assuming the functions of the jury 
and substituting its judgment for theirs, is well set- 
tled. Thus, where a verdict allows interest where 
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none is allowed by law, where it exceeds the amount 


claimed, or in any other case where that which ought ;- 


nottostand is clearly ascertained, the remittitur may 
be allowed. But it ought not to be carried so far 
as.to allow the court, when a jury kas obviously 
mistaken the law, or the evidence, and rendered a 
verdict which ought not to stand, to substitute its 
own judgment for theirs, and after determining 
upon the evidence what amount ought to be allowed, 
allow the plaintiff to remit the excess, and then re- 
fuse a new trial. There are authorities that would 
sustain even this, as Collins vs. Railroad Company, 
12 Barb., 492; and Clapp vs. Railroad Company, 
19 id., 461. But we are unable to see how such a 
practice can be sustained, in such cases as those 
were, without doing the very thing which they pro- 
fessed not to do; that is allow the court to substi- 
tute its own verdict for a wrong verdict of the jury, 
and on the plaintiff’s accepting that, refusing a 
new trial. The true rule on the subject is stated 
in Thomas vs. Womack, 13 Texas, 580; and Lam- 
bert vs. Craig, 12 Pick., 194. See also George vs. 
Law, et al., 1 Cal., 363. 

It is somewhat difficult to see how the court could 
arrive at the exatt amount of damages proper to be 
allowed in this case, without violating the rule as 
we have stated it. Because the plaintiff testified 
that his model was of the value of $3,000. It is 
true his opinion may have been very erroneous, 
founded as he said it was on the speculative profits 
to be realized from his patent. But then for the 
court to determine on the whole evidence what was 


the true value of the machine, involved the weigh- 


ing of this evidence and the reduction of it to rea- 
sonable limits; and this was the very function of a 


jury. 
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In Vinal vs. Core and Compton (18 W. Va., 60), 
an action for malicious prosecution, the trial court, 
deeming the verdict excessive, concluded to set it 
aside unless the plaintiff would remit $5,000 of the 
damages, which he consented to do, and thereupon 
the court entered judgment for $5,000 with inter- 
est, &c. 

It was assigned for error in the Court of Appeals 
that the above action of the court was unauthorized 
and illegal, and that the only proper course was to 
award a new trial. In disposing of this point, and 
condemning the practice followed by the trial court, 
the Appellate Court said ; 


‘sIf the damages assessed by ‘the jury were so 
enormous as to furnish such evidence of impropriety 
on the part of the jury, the defendant is entitled to 
have the verdict set aside, and cannot be compelled 
in lieu of the verdict of a new and fair jury to ac- 
cept the judgment of the court; and if, in our judg- 
ment, the verdict of the jury was so enormous as 
under the circumstances of this case to furnish evi- 
dence of such impropriety, we would set aside beth 
the judgment and verdict and award a new trial.’’ 


Perhaps the law on this subject is nowhere bet- 
ter presented than in Z'homas vs. Womack (supra), 
where the distinction is well pointed out between 
those cases in which the trial court may say toa plain- 
tiff who has obtained an excessive verdict, that if 
he does not remit a given amount of it there shall 
be a new venire, and those in which no such terms 
can be made by the court with the plaintiff without 


12 


depriving the defendant of the trial by jury. These 
two classes of cases will be commented upon a little 
further on. 

The introduction into lowa of this practice of the 
court taking the place of the jury was vigorously 
opposed by Chief Justice Beck in his dissenting 


opinion in Collins vs. The City of Council Bluffs, 


(35 Iowa, 439.) He said: 


On the other hand, I deny the right and authority 
of this court to usurp the power of a jury and, upon 
the mere opinion, judgment and feelings of its judges, 
fix the sum in which a plaintiff may recover. It is 
no part of our duty to assess damages in cases of 
this kind. That duty the law confers upon juries. 
Neither do I believe that this court is any better 
qualified to determine what amount in a case of 


personal injury the plaintiff ought to recover, than 


are juries. Attainments in the law aid not at-all 
in the discharge of such a duty, and I have no reason 
to suppose that we possess such experience in mat- 
ters of this kind, or are so peculiarly endowed by 
nature that our judgments upon such questions are 
more unerring than those of jurors. 


In the subsequent case of Lombard vs. The C. R. I. 
d& P. &. Co., (47 Iowa, 498.), there was a verdict for 
$4000. The court said that it was excessive but 
might stand for $2,500, otherwise the judgment 
must he reversed. There was conflict in the testi- 
mony, yet the court canvassed it precisely as a_jury 
would have done, stating its conclusion upon the 
facts as follows: 


Faail 
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Taking the testimony asa whole, it seems to show 
that a complete recovery had not taken place, but 
might confidently be expected. One surgeon ex- 
amined as a witness says: ‘‘These simple fractures 
sometimes result in a permanent effect upon the 
limb. But this is the exception in persons of his 
age. The rule is that the recovery is complete. A 
simple, well united fracture usually recovers entirely, 
and in this case there seems to have been such a re- 
sult.’ The same surgeon, however, admits that he 
found some tenderness. 


But the Supreme Court of lowa seems to have since 
awakened to a sense of the impropriety of its prac- 
tice in cases like the one last cited, for that court 
said,in Luby vs. C. Rk. I. & P. R. Co., (52 lowa, 168), 
with reference to the plaintiff’s offer in the trial court 
to remit so much of the verdict as the court should 
deem excessive, that the plaintiff ‘‘couwld not castupon 
the court the duty of performing the functions of the 
jury.’’? It will be remembered that this perform- 
ance of the functions of the jury was precisely what 
that court did in the case in 47th Lowa. | 

This practice of superseding trial by jury has 
secured a footing in Illinois. But it has not passed 
unchallenged there. In Lllinois Central R. R. Co. 
vs. Hbert, (74 Ill., 401), Mr. Justice BREESE, de- 
liyering the opinion of the court, said that the ver- 
dict was the result of passion and prejudice. ‘If,’ 
said he, »‘those incentives prompted the verdict 
they vitiate the verdict, and it should have been set 
aside. But a practice has found place inour juris- 
prudence which sanctifies an outrageous verdict by 
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entering a remittitur, and it has so often received 
the sanction of this court that it may be too late 


now to displace it.’’ 


But that learned court did afterwards recognize.’ 


limits to this practice, for in Lowenthal vs. Strong, 
(90 Ill., 76), which was an action for malicious 
prosecution, the court, after declaring the verdict 
outrageously excessive, say: 


‘¢J¢ could only have been induced by prejudice, 
passion, or a total misconception of the case. And 
when it is so flagrantly excessive as to be only ac- 
counted for on the grounds of prejudice, passion or 
misconception, the remittitur does not remove the 
prejudice, passion or misconception. These ele- 
ments may have entered, and probably did enter 
into the findings of other facts important to the is- 
sue, if not the issue itself. Such feelings would 
naturally lead to an unfair tinding against appel- 
lant.’’ 


The practice of which we complain is undoubtedly 
the perversion of a practice that has always existed 
in England and this countryin a particular class of 
cases, either where the law has fixed the measure of 
damages and there is no dispute about the facts, or 
where the jury has failed to include in the verdict 
an item about which there could have been no ques- 
tion. The case of Armytage vs. Haley, (4 Q. B., 
917), is an illustration of the second example. The 
plaintiff sued for serious personal injuries caused by 
the defendant’s servant. A verdict for one farthing 
‘was rendered. The Court said there must be anew 
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trial if the defendant would not consent to increase 
the verdict by the amount of the surgeon’s bill, 
about which there was no dispute on the trial. 

In Stickney vs. Bronson, (5 Minn., 222), which 
was an action for the value of property converted 
by the defendant, the verdict was excessive, but the 
Court said it might stand, if the plaintiff would ac- 
cept the value admitted in defendant’s answer and 
remit the residue. 

So in all cases of trover where the evidence is all 
one way as to the value of the property, which is 
yenerally the measure of damages, it is an easy 
matter for the Court to ascertain the just value, 
and allow an excessive verdict to stand to that ex- 
tent. 

But in no case is it fair to the defendant for the 
trial Court to draw its own conclusions as to the 
damages from conflicting evidence and leave it op- 
tional with the plaintiff to force those conclusions 
of fact on the defendant in the place of the verdict 
of another jury, thus depriving the defendant of a 
great constitutional right. 

In Francis vs. Baker (11 R. I., 112) a new trial 
was denied on condition that the plaintiff would re- 
mit the excess of the verdict over the ad damnum 
of the writ. 

In forbes vs. Howard (4 R. I., 370) the only 
ground for awarding a new trial was the admission 
of the testimony relating to the cost of painting the 
walls, but the Court said ‘the evidence on that sub- 
ject was definite, and fixed the actual cost of this 
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item at $75. We, therefore, for this cause award 
a new trial, unless the plaintiff will enter of record 
a remittitur for that amount, in which case the ver- 
dict’ for the amount deducted must stand as the 
amount for which judgment shall be rendered.”’ 

To the same class as these two cases belong Hodges 
vs. Hodges (5 Met., 205), King vs. Howard (1 Cush., 
137), and Bank of Kentucky v. Ashley (2 Pet. 327). 

It. must be admitted however that the case of 
Northern; Pacific R. R. Co. v. Herbert (116, U.5., 
642, 647,) is at war with what is here contended 
for. In that case, a new trial was ordered unless 
plaintiff would remit $15,000 of the verdict, which 
he did, and the verdict was allowed to stand for 
$10,000 and judgment was entered accordingly, and 
this Court approved what had been done. 

In view of the fact that not a single authority 
was cited by the counsel for the plaintiff in error, 
whose brief lies open before us, and that the coun- 
sel for the defendant in error gave in his brief a 
pumber of authorities favoring his contention that 
the trial court acted properly, we respectfully ask 
that we may be permitted to discuss the important 
constitutional question in this case with the research 

and attention which it should have received in the 
last mentioned case. 

As we have not encumbered our brief with all 
the cases on the important question in hand, we beg 
to refer the Court to 1 Sutherland on Damages, 
p- 810; 2 Sedgwick on Damages, p. 652; and Mayne 
on Damages, American Edition, p. 750, where, it is 
presumed, all the cases will be found. 


ok. 
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The injustice done the defendant in this case is 
apparent, for the defendant was deprived of trial 
by jury and compelled to submit to trial by the 
court, in a case where there was a painful and per- 
plexing conflict of testimony as to every material 


. element of fact. 


It is in determining such cases that the jury are 
always superior to the judge. Their habits, their 
occupations, and their freedom from the excessive 
tendency to generalize upon facts make them the 
better tribunal for the decision of questions of fact. 
They are more in sympathy with the case than the 
judge can possibly be, and, consequently, have a 
better and a nicer appreciation of the evidence than 
he can have. It is these qualifications, which the 
judge does not possess, that give value in civil cases 
to the institution of trial by jury. 

The judge, in his charge to the jury, says ‘‘ there 
is a great mass of testimony directed to one propo- 
sition only, whether the cattle belonging to the 
plaintiff came into the defendant’s possession and 
were retained by it.’’ (p. 662.) Again, he says: 
‘¢Then there is a great volume of testimony as to 
the possibility as to whether this herd, in fact, did 
come into this State from Sheep Creek basin, where 
they were turned loose, and the possibility of their 
doing so, and so on; whether the Black Hills 
Mountains formed a barrier which, at that season 
of the year, they could or could not pass; whether 
they were seen at the junction of the Laramie and 
Platte rivers ; whether they came by way of Horse 
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Creek, crossed the railroad near Egbert Station, and 
passed on into this State.’’ (p. 662.) | 
Now, with reference to this mass of testimony, the 


judge says: 


‘¢ You will perceive a great conflict of testimony 
that has arisen upon this subject, and it must be 
conceded by every one who has heard the testimony 
that it is very striking and very strong. It is hardly 
to be explained on the theory that these witnesses 
may be mistaken on one side or on the other, and 
their statements harmonized so as to make them 
stand with each other. There must have been some 
false testimony on one side or the other, and the 
question is for your determination where the truth 
lies.”? (664.) 


It is upon this mass of conflicting testimony that 
the learned judge undertook to make up a verdict 
for the defendant, and thus supersede the necessity 
_ for another trial. 

It is well known that the English judges interfere 
much more than the American with the functions 
of the jury—a feature of an English jury trial 
which always strikes an American observer, yet the 
English books furnish not a single instance of such 
an interference with the right of trial by jury as 
that committed by the Jearned judge of the court 
below. 

An English judge will not hesitate to set aside a 
verdict for excessiveness but he never dares to force 
upon the defendant his own assessment of the dam- 
ages. 
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The absence of a single English precedent to lend 
countenance to the course of the judge below on the 
trial is well nigh conclusive that no such practice 
is tolerated in England, for, as Mr. Justice Buller 
said, in Le Caux v. Hden, (Dougl. 594) «« An univer- 
sal silence in Westminster Hall on a subject which 
So frequently gives occasion for litigation, is a 
strong argument to prove that no such action can 
be maintained.’’ And something of the same im- 
port fell from this court in Mississippi v. Johnson 
(4 Wall., 500). 

The separation of the finding and application 
of the facts found from the power to declare and 
expound the law is based on the profoundest wis- 
dom and in considerations that commended them- 
selves as powerfully to the Romans as the English. 

In his ‘‘ History of Trial by Jury’? Mr. Forsyth 
says: 


‘« But, moreover, the tendency of judicial habits 
is to foster an astuteness, which is often unfavorable 
to the decision of a question upon its merits. No 
mind feels the force of technicalities so strongly as 
that of a lawyer. It is the mystery of his craft, 
which he has taken much pains to learn, and which 
he is seldom averse to exercise. He is apt to be- 
come the slave of forms, and to illustrate the truth 
of the old maxim qui haeret in litera haeret in cor- 
tice. Now, a better corrective for this evil could 
hardly be devised than to bring to the consideration 
of disputed facts the unsophisticated understand- 
ings of men fresh from the actual business of real 
life, imbued with no professional or class prejudices, 
and applying the whole power of their minds to 
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the detection of mistakes, or the disentanglement 
of artifice and fraud. The jury acts as a constant 
check upon and corrective of that narrow subtlety 
to which professional lawyers are so prone, and 


subjects the rules of rigid technicality to be con-: 


strued by a vigorous common sense.’’ (P. 445, 
London Ed., 1852.) 


He quotes the following ( p. 446) from a pamph- 
let written by Lord Somers. 


‘¢ But were judges presumed saints, and never so 
upright, &c., yet whocan imagine, but at a trial when 
witnesses are all examined, and evidence all given, 
the jury being so many persons, and probably know- 
ing something of the matter before, they may, all 
assisting one another, better observe, remember, and 
judge upon the whole matter, than any one or two, 
&c., others, though called judges %’ 


Mittermaier in his profound work on Criminal 
Procedure attributes the preference for juries in 
England, to the fact that they are in closer contact 
with the community than judges can, possibly be 
from the nature of their occupation and studies, 
and that consequently juries are better fitted to de- 
cide questions belonging to the ordinary course of 
life, (Traduction par A. Chauffard. Paris, 1868, p. 
430.) 

The Romans, who were masters in jurisprudence, 
had the same idea of the utility of separate modes 
of trial for questions of law and questions of fact. 
The Roman suit, as a general thing, involved two pro- 
ceedings, the proceeding in jure and the proceed- 
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ing in judicio. The object of the proceeding injure 
was to formulate the suit, and answered to the com- 
mon law pleading, and toname a,judez or arbiter who 


had been previously chosen by the parties, and be- 


fore whom the proceeding in judicio was carried on, 
which answered to our trial by jury, and is thought, 
with great reason, to have suggested that mode of 
trial. 

Now it must have been some great, wise, and 
fundamental reason, that rendered these wonderful 
peoples unwilling to allow the judge trained in the 
law to settle the facts upon which the law must 
arise. Says Laboulaye, in the introduction to his 
French translation of Walter’s Monograph on the 
Civil Procedure of the Romans, ‘‘with the Romans, 
who were more impatient than we of the power of 
the Magistrate, it was not the pretor who should 
meddle with the private affairs of the citizen, but 
the arbiter or the Judex, freely chosen by the par- 


ties.’ (Reflexions Preliminaires, p. xiv.) 


Laboulaye tells us (ubé supra), that the primary 
object with the Romans was not so much to separate 
the decision of the law from that of fact, inasmuch 
as it sometimes happened that the jwdez, like the 
jury, had to determine both, as it was to separate 
the law from the application of the law. 

It is an important reflection that this distinction 
between the law and its administration or applica- 
tion continued to be observed by the Romans until 
it died out along with their liberties, 
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Is there not grave significance in the tendency of 
some American judges to disparage trial by jury, 


‘and can those judges be said to have caught the 


true genius of our institutions who discover a dis- 
position to set little store by this time honored in- 
stitution ? 

It was not in the spirit that prompted the learned 
judge below to usurp the province of the jury that 
a great tribune of human rights uttered that memor- 
able sentence which epitomises all that has been 
said above, and may appropriately close this dis- 
cussion, 


‘¢And, in my mind, he was guilty of no error, —he 
was chargeable with no exaggeration,—he was be- 
trayed by his fancy into no metaphor, who once 
said, that all we see about us, King, Lords, and 
Commons, the whole machinery of the State, all 
the apparatus of the system, and its varied work- 
ings, end in simply bringing twelve good men 
into a box.’’ 


WM. A. MAURY, 
With HUGH BUTLER, Esq., 
for Plaintiff in Error. 


Lorp BRoUuUGHAM AND Dr. FRANcIsS LIEBER ON THE 
VALUE OF JURY-TRIAL IN CIVIL AS WELL AS 
CRIMINAL CASES. 


It is not easy to overrate the importance of this 
function [referring to trial by jury] to the state, or 
the benefit which the people derive from the exer- 
cise of it. Many questions are far better determined 
by one or more judges; points of law, of course, 
must always be left to them ; but mere questions of 
fact, too, are oftentimes better entrusted to their in- 
vestigation. Sometimes an arbitrator is the best 
judge ; and when a long and complicated investi- 
gation of facts, especially if these are in any parts 
mixed up with legal questions, is left to a single 
person of competent learning and experience, afar 
better trial is obtained than any judge or any jury 
could afford. But in three classes of causes the use of 
a Jury-trial is admirable, and all experience satisfies 
us of its virtue. S%trst, where a question of contict- 
ing evidence arises, nothing can be better than that 
several persons of different habits of mind and var- 
tous capacities should discuss, sift, and decide it. 
Secondly, where an award of damages, as a compen- 
sation for an injury received is to be made, the same 
diversity of the jurors’ minds and views gives the best 
security that a right amount will be fixed upon. 
Thirdly, when there is a party to be tried, ora right 
investigated, the Government being the prosecutor, 
or some powerful person or corporation being the 
plaintiff,:it is essential to liberty that judges named 
by the Crown, and always belonging to the same class 
with the powerful party, should not decide on the 
fate of the person or the cause; therefore the equals 
of the less powerful party are the only persons in 
whom this important office can be safely vested. 

(Political Philosophy by Brougham, Vol. 3, 


p. 4.) 


») 
In all civilized countries it is acknowleged that 
there are some important cases, which, on the one 
hand, it is necessary to decide, for Mine and Thine are 
involved, and which, on the other hand, are not of a 
character that the lines of demarcation can be drawn 
with absolute distinctness, in a manner which would 
make it easy to apply the law; e. g. the cases which 
relate to the imitation of a part of a work of art, of 
a pattern, or the question of a bona fide extract of an 
author’s work, which, according tothe Prussian copy- 
right law, was decided by a jury of *‘experts,’’ long 
before the general introduction of the jury in that 
country. A similar case is presented when an officer 
is accused of unofficerlike and ungentlemanly con- 
duct. Now the question becomes: Are not these cases 
far more frequent than it is supposed in the coun- 
tries where the trial by jury does not exist? Are not 
almost all complex cases, such as require in a higher 
degree good strong common sense, the tact of practi- 
cal life, together with the law, to be justly decided? 
Are not, perhaps, the greater part of civil cases 
such? The English and American seem to believe 
they are. They believe that close logical reason- 
ing is indeed necessary in the application of the 
law, and they assign this to the law officers, but 
they believe also that a high degree of plain good 
common sense, unshackled by technicalities, is neces- 
sary to decide whether, ‘‘upon the whole,’’ ‘‘ taken 
all in all,’’ the individual case in hand is such as 
to bring it within the province of the specific law, 
_with reference to which itis brought before the Court, 
and they assign this part of the trial to the jury; 
that is, to non-professional citizens. The English, 
and the people of some American States, do not only 
follow this view in the first stage of the case, but, in 
order to avoid the evil of letting technicalities get 
the better of essential justice, of letting the minds 
of professional lawyers, whose very duty it is to train 
themselves in strict, uncompromising logic, decide 
complicated and important cases in the last resort, 
they allow an appeal from all the judges to the House 
of Lords, or to the Senate. 
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It appears to mean important fact, which ought 
always to be remembered when the subject of trial 
by jury in general is discussed, that by the trial 
by jury the Anglican race endeavors, among other 
things, to insure the continuous and necessary ad- 
mixtures of common sense in the decision of cases; 
and who can deny that in all practical cases, in 
all controversies, in all disputes, and in all questions 
which require the application of general rules or 
principles to concrete cases, common sense is indis- 
pensable, that is, sound judgment, which avoids the 
minimum? Who will deny that every one is liable 
to have this tact and plain soundness of judgment 
impaired in that very line or sphere in which his 
calling has made it his duty to settle general prin- 
ciples, to find general rules, to defend general points? 
The grammarian, by profession, frequently, perhaps 
generally, writes pedantically and stiffly ; the re- 
ligious controversionalist goes to extremes ; the phi- 
losopher, by profession, is apt to divide, distinguish, 
and classify beyond what reality warrants ; the sol- 
dier, by profession, is apt to sacrifice advantages to 
his science. Dr. Sangrado is the caricature of the 
truth here maintained. 

The denial of the necessity of profound study and 
professional occupation would be as fanatical as the 
disregard of common sense would be supercilious and 
unphilosophical. Truth stands, in all spheres, em- 
phatically in need of both. ; 

(Civil Liberty and Self government by Francis 
Leiber, LL. D., Ed. 1859, pp. 237-8. Note.) 
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BRIEF FOR DEFENDANT IN ERROR. 


STATEMENT. 


The record brought to this court by plaintiff in 
error is very voluminous, and unnecessarily so; but 
the case is susceptible of very brief statement 
Defendant in error, in October, 1880, purchased a 


ay See 


herd of mixed Western or Oregon cattle,marked with 
a bar (—) brand on the right side, numbering about 
2,000 head, which had recently been driven into 
Albany county, Wyoming, by Slagel and Jordan, 
and turned upon the public domain in a section of 
country known as Sheep Creek Basin. Late in No- 
vember,or early in December, the entire herd, except 
about 600 previously sold, were driven from their 
range by a protracted storm from the northwest, 
before which, in the language of the plains, they 
“drifted” southward about 150 miles into north- 
eastern Colorado, and to the range of one R. C. 
Bloomfield. The usual spring and fall “round-ups” 
of the following year discovered on the ranges 
where they were expected to be found, in Wyoming, 
only about fifty head of the herd. The “round-ups” 
of the following year on the same ranges were still 
more barren of results. During the two seasons’ 
searches, while but few cattle were found, informa- 
tion was gathered which led to the discovery of the 
fact that the cattle had drifted south into Col- 
orado. 

From the same region and at the same time had 
disappeared another herd of similar cattle, except 
that they were all steers, numbering about 1,200 
head, which were marked with a T brand on the 
left side. These cattle belonged to Gillespie & Co., of 
Kansas City, Mo., who had made similar searches in 
the round-ups for their cattle, and with similar 
results. Satisfied by his two years’ search that his 
cattle had drifted into Colorado and been ab- 
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sorbed in some larger herd, and intending to prose- 
cute his search in this state, and believing his own 
and Gillespie & Co’s herd had met the same fate, 
defendant in error, in March, 1883, purchased of 
Gillespie & Co. their herd also, and therafter prose- 
cuted his search for both herds. , 

During the round-ups for 18838 in that portion 
of Colorado into which these cattle had been traced 
defendant in error ascertained from the “cow-boys” 
and his own researches that one R. C. Bloomfield, 
upon whose range these two herds had found refuge 
in the winter of 1880-1881, had claimed both herds 
with their brands, and had sold several hundred of 
the steers in the Leadville market for beef. It was 
afterwards ascertained that in the autumn of 1882, 
some Englishmen, including Bloomfield, had organ- 
ized a cattle company under the corporate name of 
the plaintiff in error, and that said Bloomfield 
was not only its general manager, but had transfer- 
red his own cattle to said company. The ranch 
and business of this company were located abuut 
150 miles still further south and on the line of the 
Atchison, Topeka & Santa Fe railroad. 

Defendant in error having before learned that 
most of his cattle had been driven by Bloom- 
field to the imperial ranges of the Arkansas Valley 
Land & Cattle company and intermingled with its 
immense herds, about January 1, 1884, through - 
Bloomfield its general manager, demanded his 
cattle of the company, which demand was refused 
on the ground that it had none of his cattle. Inthe 
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following March this suit was instituted for the re- 


covery of their value. 
1 


The trial, which occurred in May and June of 
1885, was an unusually protracted one, lasting nine 
days; and the only defense seriously urged by plain- 
tiff in error was the probability that the cattle had 
perished, and the improbability that they could 
have reached Colorado or that they did drift 
upon Bloomfield’s range. With the knowledge which 
the evidence adduced at a previous trial of the same 
issues between plaintiff and Bloomfield furnished 
defendant, and with fifty witnesses to meet the case 
made by about twenty called by plaintiff, the jury 
found for plaintiff, and awarded him about $40,000 


damages. On a motion for a new trial by defend- 


ant the court ruled that unless $22,833.33 of the 
damages should be remitted a new trial would be 
ordered; and rather than incur the expense and 
risk of again gathering his witness from distant 
portions of the state and two or three adjacent ter- 


' ritories in which many of them were scattered, to 


say nothing of the danger of some of them being 
found in the enemy’s camp on a third trial, as some 
had been on the second, plaintiff entered the re- 
quired remittitur, and judgment was given in his 
favor for $17,125; to reverse which this writ of 
error is prosecuted. 
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ARGUMENT. 


Counsel for plaintiff in error took numerous ex- 
ceptions to the rulings of the court at the trial, 
but has assigned but few errors here, which will be 
briefly noticed in the order of their assignment. 


I. 

The first error assigned is the giving of a par- 
ticular instruction by the court, but the argument 
is rather a complaint that the court misappre- 
hended and misstated a particular prayer for an in- 
struction, and failed to grant the prayer. The in- 
struction prayed was, that if the jury should be- 
lieve that a number of witnesses named, who sever- 
ally testified to seeing the cattle pass designated 
points between Wyoming and Colorado, were each 
unsupported by other witnesses, the jury were “not. 
to assume that the testimony of one witness is a 
corroboration of the testimony of the other, and 
if you believe that any of the witnesses named tes- 
tified falsely, or was wholly or substantially mis- 
taken in his statement, then the chain of testimony 
on which plaintiff bases his claim, to the effect that 
his cattle entered or passed into Colorado, is broken, 
and his theory in that respect cannot prevail.” 

Passing the question, whether it is permissible to 
assign as error the giving of one instruction, and in 
the discussion of the instruction given ask this 
court to review the action of the trial court in 
refusing to grant a prayer for another instruc- 
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tion, we submit that the instruction prayed for 
would, if given, have been an unwarranted inter- 
ference with the prerogative of the jury to deter- 
mine the facts in dispute from the evidence before 
them. Some one of the witnesses named might 
have been mistaken as to the cattle or the brands 
upon them when they passed a given place, and yet 
plaintiff's case remain invulnerable on .the proof. 
His complaint was not that his cattle passed a par- 
ticular place at or about a particular time, but that 
they came into Colorado and were converted to its 
own use by defendant; and for the court to have 
undertaken to direct the jury by what process they 
were to determine this issue would have been 
manifest error: Oil Company vs. Van Etten, 107 
U. 8. 334. If special findings had been permissi- 
ble, and the jury had found that no one of the sev- 
eral witnesses named in the prayer saw the cattle 

pass, at the times specified, the designated points in 
their passage to Colorado; yet if the cattle of plain- 
tiff were found in defendant’s herd with its brand 
superadded to his, as the evidence proved, no 
court for this reason would disturb a general ver- 
dict for plaintiff. We know of no rule of law that 
imposes upon a trial court the duty of singling out 
particular witnesses and cautioning a jury against 
giving too much consideration to them, or against 
being misled by the “insiduous and seductive 
effects” of their testimony, as the learned counsel 
claims should have been done in this case. This 
is the province of counsel, not of the court, and 
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this court needs no assurance that it was ably done 
in this instance. 


II. 


The second assignment embraces alleged error in 
refusing to grant the prayer of defendant for several 
specific directions, in substance as follows: 


(a) A recital of the grounds of the plaintiff’s 
claim and the steps leading up to the final conver- 
sion of the cattle, and a direction that it is “incum- 
bent upon the plaintiff to prove each and every 
of these facts by a preponderance of the evidence,” 
and also directing the jury that in determining the 
several facts to be thus proven, they must con- 
sider a series of alleged facts furnishing, in the 
opinion of counsel, arguments against the proba- 
bility that the cattle would drift to Bloomfield’s 
ranch, and also the probabilities as to several wit- 
llesses speaking the truth, and concluding the in- 
struction with the proposition, that if the jury 
should “believe that any of the witnesses upon the 
part of the plaintiff have sworn wilfully to any- 
thing which is not true, you are at liberty not only 
to reject that part of the testimony of such wit- 
nesses which you believe to be untrue, but all the 
evidence of such witnesses.” These all constitute 
one prayer, and the refusal to grant it in its en- 
tirety it is claimed, was error. The court in 
charging the jury did recite in its own terms gener- 
ally the contention of both parties, and referred 
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generally to the lines of argument and testimony 
relied on to support the several contentions, but 
expressly left both to the unbiassed considration 


of the jury. Certainly the court should not be 


criticised for this. The closing portion of the 
prayer (that the jury be instructed to disregard the 
testimony of any witness who, in their opinion, 
had “wilfully sworn falsely to anything’’), the court 
graciously corrected and gave in the only form in 
which it was proper to give it. We know of no’ 
adjudication which sustains the prayer as made, and 
it would have been manifest error had it been 
granted. : , 

(b) The next alleged error under this second as- 
signment is the refusal of the court to instruct the 
jury at the prayer of defendant, “that where the 
evidence is circumstantial only, greater caution 
should be exercised,” and also “ where the inference 
arising from any circumstantial testimony is fairly 
met or rebutted by other evidence showing such 
conclusion to be unfounded or extremely doubtful, 
such circumstantial evidence should be disregarded.” 
There was nothing in the case to which such an in- 
struction could properly be addressed. The evi- 
dence on the part of the plaintiff was all direct and 
positive, unless we except the opinions of some of 
his witnesses as to the average increase of the cattle. 
It was argued to the jury by plaintiff’s counsel, that 
as the evidence proved the cattle drifted in a body 
to Bloomfield’s ranch, and that he sold his entire 
herd to defendant company, they had a right to as- 
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sume without direct or positive proof as to numbers, 


that defendant had converted the whole herd, ex- 
cept the numbesg Bloomfield had previously sold in 
Leadville. But defendant was fully protected-against 
this contention, by the court’s direction to the jury 
that “the defendant cannot be responsible, especi- 
ally not, as being a purchaser in good faith of the 
property, for any more than were actually received,” 
(Rec. p. 665, fol. 973), and still more effectually 
after verdict by reducing the damages awarded over 
one half, mainly, if not wholly, on the ground that 
the proof did not clearly and definitely show a suffi- 
cient number of plaintiff's cattle in defendant’s 
possession to warrant the full amount of the 
award. 

(c) The court is next complained of for not in- 
structing the jury that if they believed “the evidence 
of the witness Whitney as to the alleged crossing” 
by the cattle of the Laramie and Platte rivers, “was _ 
false, or if you believe that the testimony of the 
other witnesses on the part of the defendant, Allen 
and Gates, who claim to have been present at the 
time mentioned by Whitney, is entitled to greater 
credence, you must find in favor of the defendant 
on that question; if you so find it is incumbent. upon 
the plaintiff to account in some other way and by 
other evidence for the belief that the cattle in ques- 
tion crossed beyond said Laramie river, * * #* 
and if the plaintiff has failed by sufficient and sat- 
isfactory evidence to otherwise establish the fact 
that his cattle crossed beyond said stream, you must 
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find in favor of the defendant.” This is another 
appeal to the court to recognize and emphasize the 
indispensable importance of eachdink in counsel's 
assumed chain stretching from Wyoming. The 
proposition in this prayer is substantially that if 
Whitney did not see the cattle cross the Laramie 
river, the plaintiff must fail in his action unless he 
produces “satisfactory” evidence that some one did 
see the cattle cross that stream. “Satisfactory” 
evidence is terra incognita in the law. But the 
court did direct the jury that it must appear to them 
“by a preponderance of the testimony’’ that the 
“cattle having been turned out in W yoming, as stated 
by witnesses on behalf of plaintiff, came into this 
state and were appropriated and taken possession 
of by Mr. Bloomfield and afterwards turned over to 
defendant company by him,” ete. (Rec. p. 665, fol. 
973). This direction fully informed the jury as 
to their duty on the issue, whether or not the cattle 
left Wyoming and came into Colorado. 

(qd) The remaining portion of the second assign- 
ment, is a restatement of the prayer for an instruc- 
tion that the jury must not accept one witness as 
corroborative of another when testifying as to the 
various places at which the cattle were seen on 
their journey from Wyoming to the northern boun- 
dary of Colorado, and has already been sufficiently 
considered in connection with the first assignment 
of error. 

Under this second assignment counsel quotes 
largely from the volume of testimony for the pur- 
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pose, as he says, of showing the court the conflict 
This conflict was entirely 
for the jury, and is not peculiar to this case; and as 
we can discover no sufficient reason for placing 
before the court this mass of extraneous matter, we 
pass over that portion of his brief without com- 


between the witnesses. 


ment. 
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The third assignment complains of the direction 


given the jury, that if they should find defendant 


converted any of the cattle belonging to plaintiff, 
and that among them were cows which either then 


had calves with them or afterward, and before the 
commencement of this suit, had calves, plaintiff 
was entitled to the value of such calves. 


The con- 


tention of counsel seems to be that this instruction 


is erroneous because Bloomfield, being the first 


wrong-doer, had already converted the cattle, and 


defendant being a bona fide purchaser from him for 
value, acquired the title to plaintiff's property, 
charged only with the obligation to pay for it. 


A 


moment’s reflection will expose the fallacy of this 
argument; for it involves the proposition that the 
only right which remains to owners of lost or stolen 
property found in the possession of an innocent pur- 
chaser, is to demand the market value of the prop- 


erty at the time and place of its appropriation by 


the wrong-doer. Certainly counsel will not contend 


for this proposition. Where both right of posses- 
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sion and right of property are in the same person, 
he may maintain either replevin or trover, and in 
this case ,plaintiff could have maintained replevin 
not only for the original stoek in the possession of 
defendant, but also for their increase down to the 
day of levying his writ; and he could only have 
done this on the ground that the property was 
his and not defendant’s, and had at all times re- 
mained his from the time Bloomfield took posses- 


sion of them. 
W. Co. vs. United States, 106 U.S. 435. 


If the property then was plaintiff's for the pur- 
poses of replevin, was not the value of it his in an 
action of trover? The rule in nearly all the states 
is, that in trespass and trover nothing short of judg- 
ment satisfied passes title to the property which is 
the subject of the litigation, and this rule is recog- 
nized as the law by this court. 

Lovejoy vs. Murray, 3 Wall. 1. 


If, then, only judgment satisfied passes title, cer- 
tainly the title of the property in question.in this 
suit remained in plaintiff at the time of the demand 
made for it. Many courts hold that the owner of 
property wrongfully taken or withheld from him 
may demand the highest price which could have 
been realized for it between the time of the taking 
and the trial. But the court adopted the rule more 
favorable to defendant, and fixed the time of the 
demand and refusal to return the property as the 
date of the conversion and the time for charging 
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defendant with its value. The requirement that a 
demand must be made before suit brought when the 
, possession was originally rightful, or has been ac- 
‘ quired without knowledge or notice of adverse right 
T-resupposes that the title of the demandant may be 
recognized and the property returned; and if it is 
not, the refusal is taken as the first evidence of con- 
version, because it is the first assertion of claim to 
or. exercise of ownership over the property after 
notice of demandant’s title. If, then, the cows of 
this herd were the property of plaintiff at the time 
of the demand, certainly their increase was also; 
for we know no exception to the rule that the owner- 
ship of the increase of animals follows that of the 
dam. 


Se 
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Jordan vs. Thomas, 31 Miss. 522-3. 
Buckley vs. Buckley, 12 Nev. 436-39. 


: The authorities cited by counsel, to the effect 
that where an innocent purchaser of property from 
a wrong-doer is sued in trover for its conversion, he 
is entitled to compensation for additions to its value, 
have no application here. The defendant has added 
nothing to the value of the property in question. 
The increased value by the addition of calves to 
the original herd, is a natural, not an artificial, in- 
Cas crease to which plaintiff is entitled for the same 
? reason and to the full extent that he is to the in- 


creased value of a steer which grew from a two- 
year old to a four-year old while in defendant’s 
possession. Courts are not at all agreed in conced- 
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ing compensation to an innocent purchaser of 
property from one wrongfully possessed of it for 
the skill and labor by which increased value is im+ 
parted to the article. This question is incidentally 
considered by this court in Wooden-ware Co. vs. 


U.S., supra; and the authorities are very fully col-. 


lated and examined in a note to the case of Baker 
vs. Wheeler, 24 Am. Dec. 73-85. But we apprehend 
this court need not determine definitely which line 
of authorities it will adopt on the question, because 
the facts of this case do not require its decision. 
For, independently of the question whether the law 


recognizes such a right, there was no basis made 


for the claim in this case, no evidence whatever 
being offered by defendant as to what, if any, cost 
or expense it had incurred in respect to the cattle 
while in its possession and before the demand made 


for them. 
IV. 


Under the fourth assignment complaint is made 
that the court erroneously directed the jury that if 


they should find for plaintiff he was entitled to. 


interest on the amount from the date of the 
demand at the rate of 10 per cent, the statutory 
rate in Colorado. 

The rule generally recognized by the authorities 
in cases of this kind is that the plaintiff is entitled 
to the value-of the property at the time and place 
of its conversion, with interest. In one of the 
cases cited by counsel under the third assignment 
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of error (Winchester vs. Craig, 33 Mich. 208) the rule 
is stated thus: “The general rule undoubtedly is in 
ordinary cases, that the full value of the property 
at the time and place of its conversion, together 


‘with interest thereon, is the correct measure of 


damages in actions of trover;” and this has been 
recognized as the proper rule in most of the states. 


Cooley on Torts, 457, and note 1. 
Suth. on Dam. 173-4. 
Note to Wooley vs. Carter,11 Am. Dec. 528. 


Note to Baker vs. Wheeler, 24 Am. Dec. 
71, 72. 


The Supreme Court of Colorado, while the 
learned judge who presided at the trial of the case 
at bar, was its chief justice, in Machette vs. Wan- 
less, 2 Col. 180, held that in an action of replevin 
plaintiff's measure of damages for the detention of 
property intended for consumption, was 10 per cent 
interest on its value during the time of its deten- 
tion, and the same measure is applied in the similar 
case of Hanauer et al. vs. Bartels et al, reported in 
the same volume, page 525. Certainly a less favor- 
able rule should not be applied here. 

The measure of damage contended for by the 
learned counsel, we submit, would not only deny 
plaintiff compensation for his loss, but would en- 
courage the wrongful appropriation of property by 
giving the wrong-doer an advantage over one pur- 
chasing directly from the owner; for whatever 
may be said of the relative blameworthiness of 


coe as, 


Bloomfield and defendant, defendant cannot be said 


to be without fault in refusing to recognize plain- 
tiff’s rights and return his property, or compensate 
him for it; and its refusal to do either certainly 
constitutes a tort in law. If property be purchased by 
contract to be paid for on delivery, and it be deliv- 
ered, but payment not made, in an action to enforce 
payment we apprehend no court would deny the 
plaintiff interest from the time the purchase money 
should have been paid. In trover, when defendant 
pays the judgment he is invested with title to the 
property in question, as of the date of the demand 
for its return; and the jury in this case having been 
limited in their estimate of plaintiff's compensa- 
tion to the market value of the property at that 
date, if the court had refused to allow interest on 
the valuation so found, it would have been practi- 
cally an award to defendant of the interest on that 
amount from the day of the demand till the entry 
of judgment for its wrongful act in retaining and 
refusing to pay plaintiff for his property. This court, 
we apprehend, will not give its sanction to a rule 
which leads, or may lead, to such a result. 

Counsel admits that independent of statute or 
instruction, a jury may award interest as part of 
plaintiff's damages “in fixing upon the sum which 
they should award by their verdict.” Upon what 
sum and from what date to what date could the 
jury in this case have rightfully allowed interest 
under counsel’s measure of damages? The court's 
instruction furnished them adefinite guide in these 
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words: “The plaintiff, if entitled to anything, is 
entiled to the value of the animals, with their in- 
crease up to the time of the demand made. * * 
If you find for the plaintiff he is entitled to interest 
on the amount from the date of the demand.” 
(Rec. p. 666, fol. 975). The instruction precluded the 
allowance of interest in estimating the value of the 
cattle at the time of demand, but directed interest 
to be allowed on the value so found from that date 
to verdict. 

In discussing this instruction, the learned counsel 
says the jury ‘“ were directed to ascertain the value 
of the cattle at the time of conversion, then the 
increase thereafter up to the time of the demand 
just before the bringing of this suit, and then to 
allow interest on the added value.” We find noth- 
ing in the charge to justify the statement that the 
court directed the value of the cattle to be found at 
one time, and their increage at another time. The 
time of the demand is fixed as the date at which the 
value of all the cattle converted by defendant is to 
be ascertained, and interest is directed to be allowed 
on that sum from that date. 


V. 


Beginning at page 63, but without numbering it, 
counsel discusses at great length his fifth assign-- 
ment of errors. Though several distinct rulings 
are complained of, the whole argument under this 
division is directed to the proposition that under 
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the evidence plaintiff had no title to the Slagel and 
Jordan herd at the time Blooomfield took posses- 
sion of it, and therefore could not maintain an 
action against defendant for its conversion. 

The first particular error alleged is the refusal of 
the court to give an instruction, reciting that plain- 
tiff claimed to have purchased said herd in October, 
1880, and received a bill of sale of them, and that 
they were counted out and turned over to him; and 
that if the jury believed this statement to be 
untrue, and that, on the contrary, by the terms of a 
written contract between plaintiff and Slagel and 
Jordan, possession was to remain with the latter 
until the last payment should be made, and that 
the possession did remain with the sellers until 
April, 1881, and that at that time a contract 
was entered into between plaintiff and Slagel and 
Jordan on the one part and Sheedy & Clark on the 
other, by which the cattle were sold and delivered 
to them as security for certain advances by them 
made, and that in August following they transfer- 
red to Slagel and Jordan all their interest in said 
herd, and they were afterwards held and claimed 
by Slagel and Jordan for the security of the pay- 
ment of $22,700; that afterwards a suit was insti- 
tuted against Slagel and Jordan in Wyoming for 
the cancellation of said indebtedness, which was 
not settled until November, 1581, or February, 1882, 
‘then the possession and right of possession to said 
cattle was never in said plaintiff before such settle- 
ment; and if the said cattle in the meantime had 


drifted out of said Territory of Wyoming and into 
the State of Colorado, and had therefore [thereto- 
fore] been seized, appropriated and converted by 
one Bloomfield, the right of action to recover for 
the value of said cattle so seized and converted by 


said Bloomfield was vested in the said Slagel and 


Jordan, and not in said plaintiff.” The bill of sale 
referred to in the prayer, and which may be found 
at page 68 of the record, contains in the granting 
clause this language: ‘“ Party of the first part has 
this day sold the following neat cattle to said party 
of the second part;” and after describing the cattle, 
it provides that the purchaser is to ship 600 head 
of them to market in the name of sellers, and pay 
the proceeds to them; and that before such ship- 
ment the purchaser is to pay $2,000 in cash, balance 
to be paid in ten months, with interest at the rate 
of 12 per cent per annum; then at the close is this 
clause: “Seller to retain possession of the balance 
of the herd until the last payment is made.” These 
are all the provisions of the instrument which need 
to be noticed in determining its character. Plaintiff 
claimed that notwithstanding this clause the cattle 
were delivered to him, and he exercised ownership 
over them. (Rec. fols. 59-62, pp. 33-35; fols. 108-110; 
pp. 65-6 and fols. 127-8, p. 78). There was no evi- 
dence to the contrary, unless an inference to that 
effect may be drawn from the averments of a bill 
subsequently filed by plaintiff in a Wyoming court. 
against Slagel and Jordan. (Ree. pp. 43-48.) But 
as the court’s instructions as to plaintiff’s title 
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took no account of the question of possession, but 
were based entirely on the legal effect of the bill of 
sale and the subsequent dealings with the property 
by Slagel and J ordan and plaintiff on the one part, 
and Sheedy & Clark on the other, we apprehend no 
further reference need be made to the question of 
possession in disposing of the alleged error under 
consideration. | 

The fundamental error of the learned counsel, 
which has led him to devote about twenty-five 
pages of his argument to an assault upon plaintiff's 
title, is to be found, we apprehend, in his miscon- 
struction of the legal effect of the bill of sale from 
Slagel and Jordan to plaintiff. It contains every 
essential element of an absolute sale of the property, 
while counsel has insisted from the beginning that 
it is only an executory contract of sale, under 
which no title could pass until the property should 
be fully paid for. The subject of conditional sales is 
ably and fully considered by this court in Harkness 
vs. Russell, & Co., 118 U.S. 663, where the authorities, 
both English and American, are quite fully collated 
and reviewed. The clear distinction between the 
contract. presented in that case and the bill of sale 
in this, aptly illustrates the difference between the 
learned counsel and the trial court as to the Jaw 
governing this case. In that case, and in most of 
the cases there reviewed, there was an express pro- 
vision in the contract that the title should not pass 
until the purchase price should be paid, and this 


eourt holds, with most of the state courts, that such . 
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as 
a provision will be enforced according to its terms. 
Among the cases referred to in the opinion is Hery- 
ford vs. Davis, 102 U. S. 235, in which some rolling 
stock had been levied upon by a judgment creditor of 
a railroad company, and it was claimed that the com- 
pany held it undera contract of lease from the manu- 
facturers and did not own it. Though the contract 
was in form a lease or hiring of cars, this court in 
that case held that the provisions which contem- 
plated the payment of the value of the cars and 
securing such payment, clearly indicated a sale, and 
not a hiring. It was also held that the stipulations 
which were claimed to give the instrument the 
character of a lease or conditional sale “were in- 
serted to enable the manufacturing company to 
enforce payment, not of the rent or hire, but of the 
selling price of the cars.” The line of distinction 
between bills of sale or contracts intended to enable 
the vendor to enforce payment of the purchase 
price and those by which title is reserved till pay- 
ment made, is clearly drawn in this language: “If 
that contract was a mere lease of the cars to the 
railroad company, or if it was only a conditional 
sale, which did not pass the ownership until the 
condition should be performed, the property was 
not subject to levy and sale under execution at the 
suit of defendant against the company. But if, on: 
the other hand, the title passed by the contract, and 
what was reserved by the Jackson & Sharp Com- 
pany was a lien or security for the payment of the 
price, or what is called sometimes a mortgage back 
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99) 
to the vendors, the cars were subject to levy and 
sale as the property of the railroad company.” 
Applying this language to the instrument in ques> 
tion in the case at bar, its legal character is clearly 
fixed as a bill of sale under which the title to the 
property described in it passed to the plaintiff on 
the day of its execution and delivery. The only pur- 
pose for which the vendor could claim such quali- 
fied possession as was practicable of the portion of 
this herd left running on the plains after the 
600 were sold, was to secure or enforce payment 
of the balance of the purchase price, which by the 
terms of the instrument plaintiff was to pay in ten 
months, with interest. The testimony of Mr. Sheedy 
is that Mr. Slagel afterwards recognized this con- 
struction of the instrument by stating to him that 
he and Jordan had a “mortgage” on the property. 
(Ree. page 268, fol. 409). 

There was no controversy on the trial, and there 
are no grounds for any here, as to the fact that subse- 
quently to the purchase, as related. in the charge 
of the court, plaintiff borrowed.of Sheedy & Clark 
a large sum of money, and that to secure its repay- 
ment Slagel and Jordan, in April, 1851, in writing 
released and surrendered to plaintiff, and united 
with him in pledging the property in question to 
Sheedy & Clark as security for such loan, and ac- 
cepted security for the balance due from plaintiff on 
other property belonging to him in Nevada. These 
instruments are fully set out at pp. 274, 275, 277 and 
281 of the record. It is futile to claim that after 
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this release and transfer to Sheedy & Clark, Slagel 
and Jordan had any possession, actual or construc- 
tive, of or interest in the property. It is true that 
Mr. Sheedy testifies that after he received payment 
of the loan made by him and his partner, he deliv- 
ered the property back to Slagel in order that he 
might pay himself and Jordan the balance due from 
Mann. (Ree. pp. 271, 273, fols. 414,417). But it no- 
where appears that during the time Sheedy & Clark 
were handling plaintiff's cattle and realizing funds 
to repay their loan, Slagel and Jordan had any right 
to or interest in the cattle, contingent or otherwise. 
The transfer of April, 1881, by plaintiff and Slagel 
and Jordan included another brand of cattle belong- 
ing to Mann known as the bar G (—G) brand. It 
does not appear that Slagel and Jordan ever owned 
or had any interest in this brand or herd; and it is 
manifest that the cattle actually handled and 
receipted for by Sheedy & Clark, as shown by 
their receipt of August 3, 1551, (Rec. p. 276) were 
of this brand. There is no pretense that at that time 
any of the Slagel and Jordan cattle were handled 
by Sheedy & Clark, or could be found in Wyoming, 
except about fifty head. There were only 1,400 of 
them after the 600 were sent to market, and the 
contract of transfer to. Sheedy & Clark is for 2,412 
head. [It is manifest that the date prefixed to the 
fragment of this contract found in the record at 
page 281, is itself a fragment of some other instru- 
mant, as the contract which is concluded on page. 
275 is dated and witnessed April 2, 1881.] So that 
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the cattle actually turned over to Slagel and Jordan 
by Sheedy & Clark must have been of the —G brand, 
and not of the Slagel and Jordan herd. ys 

The objection is also made that the instructions 
given on this subject “took from the jury all the 
questions of fact on which the assumption of the 
court [that plaintiff owned the cattle] were 
founded.” There was no question of fact to be found 
by the jury affecting plaintiff's title. The facts 
bearing on that question were not controverted. 
There was involved only the construction of written 
instruments and the admitted acts of the parties 
under them; and whether or not plaintiff had title 
was therefore a question of law for the court, as to 
which, we submit, the jury were properly directed. 
We find nothing in Hodge vs. Easton, 106 U.S. 412, 
cited by counsel which bears favorably to defendant 
on the question here. In that case the jury passed 
on some of the disputed facts, and the court, with- 
out the consent of the parties, determined others, 
which this court refused to sanction. 

The further objection is made that the court after 
stating to the jury that defendant contested the 
claim of plaintiff that he acquired title to the prop- 
erty in the fall of 1880, added these words: “Though 
it is conceded that he subsequently acquired such 
title.” This, counsel says, is not correct, because 
an instruction was prayed tothe contrary. The in- 
struction prayed directed attention to plaintiff's 
alleged lack of title at the time Bloomfield took 
possession of the cattle in 1881, and declared “the 
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right of action to recover for the value of said 
cattle so seized and converted by said Bloomfield 
was vested in Slagel and Jordan, and not in said 
plaintiff.” There is no denial, or intimation of 
denial, in this prayer that plaintiff, after the 
spring of 1881, became invested with the complete 
title to the property; though in his argument here 
counsel does so contend. A definite and immaterial 
time being fixed by the prayer at which plain- 
tiff’s lack of title was alleged, the court might prop- 
erly infer that it was conceded he afterwards 
acquired the title. Until reading the brief of coun- 
sel, we had supposed it was beyond dispute that, if 
never before, plaintiff became fully invested with 
absolute title to the cattle by the settlement with 
and release from Slagel and Jordan, which is set 
out at page 74 of the record. But whether defend- 
ant conceded or denied that plaintiff acquired title 
at some subsequent time is not material, provided he 
actually had title and right of action under the ad- 
mitted facts in the record, at the time of making 
the demand in January, 1884. Counsel’s argument 
proceeds upon the premises that the cattle were con- 
verted in the spring of 1881 by Bloomfield; that at 
that time plaintiff did not own the cattle because 
he had not fully paid for them, and not owning 
them at the time of their conversion by a third 
person, an assignment of the right of action by 
Slagel and Jordan was necessary to a right of action. 
by the plaintiff. We submit that the learned coun- 
sel is in error as to all his premises. Plaintiff was 
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not affected in his action against defendant by any 


previous conversion of the cattle by any other per- 


son. If at any time prior to the demand made 
plaintiff had acquired title to the cattle his 
right of action was complete against defendant by 
virtue of ownership, without the necessity of other 
assignment; the right of property carrying with it 
the right of action for its-conversion. This is 
expressly held by this court in Tome vs. Dubois, 
6 Wall. 548. 

Continuing his argument agains plaintiff's title, 
counsel, at page 70 of his brief, submits a number of 
interrogative propositions which it is apparently 
assumed, must determine the question of plaintiff's 
title adversely to him. The learned counsel seems 
to overlook the undisputed fact that by the trans- 
action of April 2, 1881, the balance due from Mann 
to Slagel and Jordan was definitely fixed at $22,700, 
and agreed to be paid as recited in the written re- 
lease from the latter to the former (Rec. p. 74; brief 
of plaintiff in error, p. 86,) and also stated in the 
bill of complaint filed by plaintiff in Wyoming 
(Ree. p. 45, fol. 77, and brief of plaintiff in error, 
p. 80); and the further important fact that this in- 
debtedness of $22,700 is expressly settled and plain- 
tiff discharged therefrom by that release. Counsel 
insists that no cattle were conveyed and no cause of 
action was assigned by this release, and the $10,500 
was paid by plaintiff to release his property. By 
what right, may we ask, did Slagel and Jordan hold 


his property except as security for the payment of’ 
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this $22,700?) And when this debt was discharged, 
what further right or claim could they set up 
against him or his property? This release, though 
not dated, is shown to have been made in the 
autumn of IS81. (Rec. p. 72, fol. 115). Seemingly 
doubtful, however, of his footing here, the learned 
counsel insists that whatever may have been the 
object or effect of this release and settlement, “all 
these were questions of fact which were proper for 
the consideration of the jury.” Again we submit that 
the effect of this written release and settlement 
was a question of law for the court and not for the 
jury, there being no controversy as to the facts. 
But counsel says that whether plaintiff had title 
under all the circumstances disclosed in the record, 
“aif not wholly a question of fact was a question of 
mixed law and fact, the consideration of which the 
court had no right take from the jury,” and cites 
in support of his contention Railroad Compony vs. 
Stout, 17 Wall. 663. That was an action against a 
railroad company for negligence, and counsel for 
defendant contended the trial court erred in sub- 
mitting to the jury the question whether the acts 
and omissions complained of constituted negli- 
gence. This court on review sustained the action 
of the trial jndge on the express ground that negli- 
gence being an inference or deduction from cer- 
tain facts, is often a mixed question of law and 
fact, and should generally be submitted to a jury.: 
But there is no authority in that or any other case, 
ve apprehend. for submitting to a jury the question 
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whether under a given state of facts a party is in- 
vested with title to property. This is an unmixed 
question of law. In the case cited the distinction 


to be taken between this case and that is suggested 


when the court say: “If a deed be given in evi- 
dence, a contract proven, or its breach testified to, 
the existence of such deed, contract or breach, there 
being nothing in derogation of the evidence, is no 
doubt to be ruled as a question of law.” 


is VI. 


The last assignment is that the court erred in 
refusing to grant a new trial and in entering a judg- 
ment against defendant for a less sum than was 
awarded plaintiff by the jury. If error is not found 
in the rulings of the court in admitting or exclud- 
ing testimony, or in directing the jury, this court 
never interferes with judgments of lower courts. 
But counsel at great length and with much zeal 
argues that an exception should be made in this 
case to this rule, and a departure made from this 
court’s uniform practice. Plaintiff might reasonably 
complain of the action of the court had he not by 
remitting a portion of the verdict, consented to 
accept a judgment for less than the verdict; but de- 
fendant’s right to complain is not apparent. The 
learned counsel’s argument is based upon the sanc- 
tity of the right of trial by jury, and he reminds this 
court of its own estimate of the value and sacred- 
ness of this right by citing a number of its decisions 
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in which its opinion has been expressed, in all of 
which we heartily concur. But has defendant been 
deprived of this right? The fact is, that it has had 
one fair, protracted trial, and the jury found against 
it. The complaint is not that defendant has not 
had a trial by jury, but that it has not been 
allowed two, and that instead of giving a second 
trial the court reduced the amount of the verdict 
against it over one-half, and entered judgment for 
the remainder. It is a rule of practice in appellate 
tribunals, to which this court has adhered more 
closely probably than any other court of last resort 
in the country, that a judgment will not be reversed 
simply because error has been committed. To jus- 
tify a reversal, it must appear that the party com- 
plaining has been injured by the alleged error, or if 
it be a misdirection to the jury or an erroneous 
ruling as to the admission of testimony, he may have 
been injured. .''o determine whether defendant 
has been injured by the action of the trial court in 
this case, this court must examine the whole record 
and retry the case; for how can it be determined 
whether the lower court erred, and erred to the pre- 
judice of defendant, unless it examines the grounds 
upon which that court acted? Certainly the mere 
fact that a trial court refuses a new trial on condi- 
tion that plaintiff remits a portion of the verdict 
is not error. The verdict of a jury is not so in- 
violable and sacred, we apprehend, that if the trial 
court who heard the evidence and knows the gene- 
ral finding to be correct but the allowance larger 
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than a close scrutiny of the testimony will sup- 
port, is bound to record their verdicts as returned, 


or go to the other extreme and order a new. 


trial to correct an error which is the result of an 
inaccurate estimate or mistake in computation. 
Courts, in the crowded condition of their dockets, 
may well consider the rights of other ltigants 
whose interests are put in jeopardy by delay in se- 
curing the trial of their casuses. When a party 
has had one trial of his case, with every opportu- 
nity to fairly and fully present it to a court and 
jury, he certainly cannot reasonably ask of this 
court a re-trial except upon a clear showing that 
he has been wronged and denied a substantial right 
by the error of the trial court in a matter of law. 
We have examined all the cases cited by counsel 
and find that none of them can be claimed as 
authority in support of his position. On the con- 
trary, most of them in their reasoning, and some of 
them in the decisions made, support the action of 
the trial court. The distinction is taken in nearly 
all of them between a case like this and the cases 
decided,where the damages are not only unliquidated 
and impossible of liquidation by any legal or definite 
rule of measurement, but rest entirely in the judg- 
ment or discretion of a jury. Evenin such cases, the 
action of trial courts in ordering a remittitur of so 
much of the verdict as the court thinks excessive is 
sustained. The first case cited, Thomas vs. Womach, 
13 Texas, 580, was a case of this character, and the 
court quotes approvingly the rule laid down by 
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Sedgwick on Damages, that “Where the jury have 
given such excessive damages that the court feels 
bound to set aside the verdict, they will, instead of 
simply ordering a new trial, give the plaintiff the 
option of reducing the verdict to the sum which the 
court considers reasonable, and on his remitting the 
excess will deny the motion for a new trial, and 
this, in actions of tort as well as on, contract.” One 
of the cases cited by the court, in which the appel- 
late court sustained the action of the trial court in 
allowing a remittitur, was an action for the conver- 
sion of property. All that the Supreme Court of 
Texas say on this subject, which is quoted by coun- 
sel, is with reference to cases of the class it was 
considering, where the damages lay in the breast of 
a jury—“where the law has set no fixed or prescribed 
limits” to their discretion. ) 

The judgment in Nudd vs. Wells, 11 Wis. 407, was 
reversed by the Supreme Court not because the 
court allowed a remittitur and entered judgment for 
the balance of the verdict, but expressly because the 
amount for which judgment was entered was exces- 
sive. Had it not clearly appeared to the appellate 
court that the judgment itself was excessive, and 
that the lower court had tried the case upon an 
entirely erroneous theory, it is manifest the judg- 
ment would have been affirmed. 

In Lambert vs. Craig, 12 Pick. 199, it does not ap- 
pear that there was a remittitur at all, though plain- - 
tiff seems to have offered to remit a portion of the 
verdict representing the assumed value of certain 


articles which had been improperly included in the 
damages. The Supreme Court held that as there 
was no evidence in the record by which the value 
of those articles could be determined, a new trial 
was necessary. It is manifest from what is said 
that the appellate court itself would have ordered 
a remittitur if there had been in the record any 
basis for determining the value of the articles. 

George vs. Law, | Cal. 364, holds that where a jury 
have passed upon a question of unliquidated dam- 
ages, the trial court has no right to direct the plain- 
tiff to remit a part of the verdict, though if he stipu- 
lates that a remittitur be entered it may properly be 
done. “It can scarcely be a just ground of com- 
plaint on the part of appellants,” say the court, 
“that the judgment of the court stands for but one- 
half the amount for which the verdict of the jury 
was rendered. The respondent, if he had not aequi- 
esced in the action of the court below by filing a 
remittitur, might with more reason have sought the 
intervention of this court.” And that was an action 
for injuries by a passenger on a steamer. 

Johnson vs. Root, 2 Cliff. 108, can not be regarded 
in any sense as authority on this question. It pre- 
sents the action of the trial court upon the verdict 
of its own jury which had been rendered for $500 
in disregard of the instructions of the court that 
they could only find nominal damages. It also 
appeared in that case that the verdict was the re- 
sult of the grossest misconduct of plaintiff and the 
jury while the case was on trial. And yet the 
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learned judge recognizes the propriety, in proper 
cases, of allowing a remittitur to be entered and 
judgment for the balance of the verdict. 

Vinal vs. Core et al., 18 W. Va. was an action for 
malicious prosecution in which the jury returned a 
verdict for $10,000, and on a motion for a new trial 
the court permitted plaintiff to remit one-half of 
it to avoid a new trial on the ground that the ver- 
dict was excessive, which was done. On appeal the 
court say: “If in our judgment the verdict of the 
jury was so enormous as under the circumstances 
of this case to furnish evidence of such impropriety 
[prejudice, partiality, passion or corruption] we 
would set aside both the judgment and the verdict 
and award a new trial. But a careful examination 
of the case has led us to the conclusion, after giv- 
ing due weight to the opinion of the circuit judge 
that this verdict is not so enormous as on the prin- 
ciples we have laid down would have justified the 


-Cireuit Court, or would justify us, in setting aside 


the verdict had the Circuit Court done what it 
should have done, rendered a judgment for the full 
amount of the verdict. But this error of the Circuit 
Court can not be complained of by either party in 
this court.”” The court then quotes from the opinion 
of Judge Moncure in J. Kh. & K. Co. vs. Adams, 1? 
Gratt. 435: “The plaintiff can not complain of this 
because he was not bound to give the release, which 
was merely proposed to. his election as an alternative 
to granting the new trial, and a fortiori the defend- 
ants can not complain, because it was for their 


benefit the damages were reduced;” and concludes 
this part of the opinion by saying the judgment must 
be affirmed unless errors prejudicial to defendant, 
were committed in the instructions given or re- 
fused. (Pages 61 and 62). 


Lowenthal vs. Streng, 90 Il. 74, was also an action 
for malicious prosecution, in which a verdict for 
$10,000 was returned by the jury, and after a mo- 
tion for a new trial had been overruled, plaintiff 
voluntarily entered a remittitur of $4,000, and judg- 
ment was entered for $6,000, which was reversed on 
the ground, not that a remittitur was entered and 
judgment given for the balance, but éxpressly on 
the ground that $6,000 was a grossly excessive 
award to plaintiff for the injury complained of. 


The cases of Collins vs. A. -& S. R. R. Co., 12 Barb. 
492, and Clapp vs. H. R. R. Co., 19 7b. 461, criticised 
by counsel, were both decided by one of the ablest 
lawyers and jurists of the State of New York, Hon. 
Ira Harris, and both sustain by reasoning and 
authority the right of a trial judge to allow a plain- 
tiff to remit so much of a verdict as may save it 
from the objection that it is excessive, and thus 
avoid a new trial. Later decisions of the same court 
are to the same effect, and it does not appear that 
the court of appeals of that state has ever ques- 
tioned the practice. 


As the other cases cited in counsel’s brief do not 
bear upon this question, but upon the general ques- 
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tion of damages, and the right of trial by jury, 
as to which we make no controversy, no refernce 


need be made to them. 

The practice of remitting a part of a judgment 
by the appellate court, where the excess can be 
ascertained from the record, has been recognized 
by this court: Bank of Ky. vs. Ashley et al., 2 Pet. 
327. And this practice very generally prevails in 
the appellate courts of the several states: 1 Suth. 
on Dam. pp..811-S15. 

In this case both the law and the evidence fur- 
nished a standard for measuring plaintiff's damages. 
The questions to be determined by the jury after 
finding that defendant had converted cattle belong- 
ing to plaintiff, were the numbers converted and 
their value per head. Defendant did not contro- 
vert plaintiff's evidence as to value, though his 
own witnesses were not entirely harmonious on 
the question. His evidence was that the cows were 
worth about $35 per head, and the steers from $40 
to $50. The testimony as to the number found in 
defendant’s herds with plaintiff's and defendant's 
brands on them was necessarily estimates and not 
enumerations. Though there were about seventy 
witnesses examined altogether, only four or five 
testified as to seeing plaintiff's cattle in defend- 
ant’s pastures, or on its ranges. At the time they 
were seen the witnesses had no interest in observ- 
-ing closely the numbers, their attention being ~ 
attracted to them chiefly by the cattle being 
larger and of a different class from the native 
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Colorado or Texas cattle, of which nearly all the 
herds in the state were composed. Witnesses who 
testified to seeing the cattle in their passage from 
Wyoming into Colorado estimated their number 
as high as 2,500; and others saw large numbers on 
Bloomfield’s range; but the numbers traced to de- 
fendant’s possession ranged from 400 to 1,000. 
Samuel Monk and John Wagers placed the number 
seen by them respectively between 400 and 500. 
(Ree. p. 175, fol. 2738; pp. 229, 237, fols. 352, 364); 
James Stockton at 300 (Rec. p. 202, fol. 312), and 
Chandler Smith at 500 to 1,000 (p. 215. fols. 330, 
332). The evidence would have justified a finding 
for 1,000 head at $40 per head; but the court evi- 
dently took a more conservative view and adopted 
a number between 400 and 500. So that we sub- 
mit that data as definite was before the court and 
jury as it was, or probably will be, possible for 
plaintiff to give as to numbers. Defendant offered 
no testimony a8 to the number—a fact peculiarly 
within its knowledge; for in its answer to the 
complaint it avers that the cattle in the complaint 
described were in September, 1582, on Bloomfield’s 
range, and were bought by it of him at that time. 
(Rec. p. 7, fol. 13). But it is manifest defendant 
preferred to take the risk of an excessive verdict 
rather than admit its liability by giving the jury 
definite data for an accurate finding; and for this 
reason the court should not have allowed it to com- 
plain on the motion for a new trial that the ver- 
dict was excessive. In such a case the jury are 
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justified in awarding the highest number estimated | 
by any witness having knowledge on which to 
base a judgment. 


We submit that there is no error in the record 
of which plaintiff in error can complain, and that 
the judgment of the lower court should be affirmed. 


EK. T. WELLS, 
R. T. McNEAL, 
Attys. for Defendant in Error, 
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